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Dobsey'b  Exeoutob  t;.  Dobseiz's  Adiqnibtbatob. 

[6  J.  J.  IffAWHATJ.,  980.] 

APMinjirrBATOB  DB  Boms  Kon  can  not  Dkmakd  Mohxt  collected  by  the 
former  edminiBtrator  in  a  foreign  state,  the  latter  being  responsible  under 
the  laws  of  each  state  for  the  disposition  of  the  chattels  that  came  to  his 
handfly  according  to  the  requirements  of  those  laws. 

L4WS  or  CouiiTBT  ov  Dbcedsnt's  DomxoxIiI,  at  the  timA  of  his  deaths  gorem 
the  distribntion  of  his  personal  effects. 

Ebbob  to  the  Jefferson  oircnit.    The  opinion  Btaies  the  oaae. 
CriUenden  and  Semple,  for  the  plaintiffa. 
Denny^  for  the  defendants. 

Bj  Conrty  TTmdebwood,  J.  Edward  Dorsey,  of  Jefferson 
comity,  died  many  years  since,  haying  claims  against  Mr.  Por- 
ter, of  Maryland.  Johnsa  Dorsey  administered  on  the  goods 
and  chattels,  rights  and  credits  of  Edward,  situated,  at  the  time 
of  his  death,  in  Maryland.  J.  Dorsey,  as  administrator,  ob- 
tained jadgment  at  law,  and  ultimately  had  to  resort  to  a  suit 
isi  chancery,  for  the  purpdse  of  reaching  the  real  estate  in  the 
hands  of  Porter's  heirs.  On  the  twelfth  of  May,  1819,  he  re- 
ceired  through  the  hands  of  Benjamin  Lawrence,  two  thousand 
nine  hundred  and  seyen  dollars  and  eighteen  cents,  from 
Moales,  the  trustee  appointed  by  the  chancellor  to  make  sale  of 
the  estate  left  by  Porter. 

J.  Dorsey,  lumng  departed  this  life,  Bazil  N.  Hobbs,  who  be* 
esoie  in  this  state  administrator  de  bonis  nan  of  Edward  Dorsey 
IQsd  his  Ull  against  the  ezeentor  of  J.  Dorsey  and  his  residuary 
Jsvisees,  pcmying  for  a  dsenSp  causing  them  to  account  to  him 
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for  the  money.  The  original  bill  was  filed  on  the  twentj-eightb 
of  June,  1825.  In  Janaarj,  1827,  Hobbs  amended  his  bill^ 
with  leave  of  the  court,  upon  condition  that  he,  in  his  indiridual 
character,  paid  all  the  costs  which  had  previously  accrued.  By^ 
the  amendment,  he  claimed  a  portion  of  the  money  received  by 
J.  Dorsey,  in  right  of  his  wife  Polly,  as  one  of  the  distributees 
of  Edward  Dorsey,  deceased,  and  ho  made  the  other  distribu- 
tees defendants.  The  amendment  concludes  with  a  prayer  that 
the  moDey  might  be  decreed  to  the  distributees  of  E.  Dorsey. 

The  executor  of  J.  Dorsey,  likewise,  in  right  of  his  wife,  one 
of  the  distributees  of  E.  Dorsey,  answered  the  orignal  bill,  Con- 
ceding the  justice  of  the  complainant's  demand  as  to  part  The- 
other  children  and  residuary  devisees  of  J.  Dorsey  deny  the 
complainant's  right  to  recover  altogether,  and  insist  on  the 
statute  of  limitations  as  a  bar.  The  supplemental  bill  was  not 
answered  by  those  made  defendants  in  the  original. 

It  appears  that  Moales  was  appointed  trustee  by  the  chancel- 
lor in  Maryland,  and  directed  to  make  sale  of  the  estate  of 
Joshua  Porter,  with  a  view  to  raise  a  fund  for  the  payment  of 
his  debts.  The  trustee  made  his  report  of  sales,  and  the  auditor, 
appointed  to  settle  and  report  the  demands  of  the  litigants  upon 
the  fund  raised  by  the  sale  of  the  property,  stated  the  debts  al- 
lowed to  Johnsa  Dorsey,  as  administrator  of  Edward  Dorsey, 
at  the  aggregate  sum  of  two  thousand  nine  hundred  and  seven 
dollars  and  eighteen  cents.  This  sum  included  principal,  in* 
terest,  and  costs,  up  to  the  first  of  October,  1813,  on  which  day 
the  trustee  sold  the  estate  upon  a  credit  of  twelve  months,  the 
purchasers  giving  bond  with  security,  bearing  interest  from  the 
date,  as  required  by  the  decree  of  the  court.  On  the  fifteenth 
of  April,  1818,  the  auditor's  statement  of  the  accounts  was  con* 
firmed  by  the  chancellor,  and  the  money  directed  to  be  paid. 
The  chancellor  concludes  his  order  by  directing  interest  to  be 
paid  on  the  claims  allowed  by  the  auditor,  "  in  proportion  as  it 
has  or  may  be  received." 

The  circuit  decreed  in  favor  of  the  complainant  against  the> 
defendants,  for  two  thousand  nine  hundred  and  seven  dollare 
and  eighteen  cents,  with  interest  thereon,  at  the  rate  of  six 
per  cent,  per  annum,  from  the  first  of  October,  1813,  up  to  the 
twelfth  of  May,  1819,  when  one  thousand  two  hundred  and 
ninety-three  dollars  and  twelve  cents,  part  of  the  money*  was- 
paid  to  the  complainant,  and  which  was  allowed  as  a  credit 
of  that  date.  The  court  then  states  in  the  decree,  thai  the 
defendants  are  entitled  to  a  further  credit  for  three  hundred 
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dollan  paid  to  George  Winchester,  for  services  and  fee  bills 
as  paid  and  settled  on  the  said  first  of  October,  1813,  and  that 
interest  be  allowed  on  the  balance  then  dae,  up  to  the  time  of 
the  decree,  amoanting  to  three  thousand  three  hundred  and 
forty-one  dollars  and  fifty  cents,  including  principal  and  in- 
terest.   This  balance  the  court  decrees  to  be  paid  by  the 
executor  of  Johnsa  Borsey,  out  of  the  assets  in  his  hands,  und 
in  default  thereof,  then  to  be  paid  by  the  devisees,  out  of  the 
real  estate  devised  or  "  descended,"  and  the  personal  estate 
and  slaves  to  them  distributed.    The  court  then  proceeds  to 
give  certain  data  to  regulate  the  proportions  of  said  three 
thousand  three  hundred  and  forty-one  dollars  and  fifty  cents, 
which  the  several  devisees  shall  pay;  but  in  doing  this,  it  so 
happens  that  Uatilda  Dorsey  is  exonerated  altogether,  because 
she  had  not  received  from  the  executors  of  her  father,  Johnsa 
Dorsey,  her  portion  of  his  estate  under  the  will.    The  lan- 
guage of  the  decree  is  wanting  in  clearness,  in  that  part  of  it 
which  gives  interest  on  the  whole  two  thousand  nine  hundred 
and  seven  dollars  and  eighteen  cents,  from  the  first  of  October, 
1813,  up  to  the  twelfth  of  May,  1819,  and  then  allows  a  credit 
for  three  hundred  dollars  as  paid  on  the  said  first  of  October. 
We  suppose  the  court  meant  to  allow  interest  only  from  the 
first  of  October,  on  two  thousand  six  hundred  and  seven  dollars 
and  eighteen  cents,  until  the  payment  of  the  one  thousand  two 
hundred  and  ninety-three  dollars  and  twelve  cents.    No  part 
of  Johnsa  Dorsey's  estate  "  descended  '*  to  his  children.    The 
whole  of  it  was  disposed  of  by  his  last  will,  and  his  daughter 
Matilda,  although  she  may  not  have  received  her  share  from  the 
executors,  was  equally  chargeable  with  the  other  devisees  for 
her  just  proportion  of  any  claim  against  them.    If  it  was  not 
in  her  power  to  pay,  becau^  her  estate  yet  remained  in  the 
hands  of  the  executor,  he,  as  a  party  to  the  suit,  should  have 
been  directed  to  pay  for  her,  and  thus  the  burden  would  have 
been  made  lighter  upon  the  rest.    Equity  required  that  this 
should  have  been  done,  as  the  complainant's  claim  was  sus- 
tained. 

But  we  are  of  opinion  that  the  whole  proceedings,  from  the 
commencement,  are  radically  defective.  Hobbs,  as  adminis* 
trator  de  bonis  rum  of  Edward  Borsey,  had  no  right  to  demand 
money  collected  by  Johnsa  Dorsey  as  administrator  in  Mary- 
land. When  the  latter  obtained  letters  of  administration,  he 
became  responsible  under  the  lavni  of  Maryland  to  dispose 
of  the  chattels  and  money  which  might  come  to  his  hands  as 
those  laws  should  require. 
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As  Edward  Dorsey  was  domiciled  in  Kentucky  at  the  time 
of  bis  death,  no  doabt  the  principle  of  international  law,  which 
requires  a  distribution  according  to  the  laws  of  the  country  of 
the  domicile,  would  be  respected  by  the  tribunals  of  Maryland. 
The  distributees  of  E.  Dorsey  might  have,  in  Maryland,  a  tight 
to  compel  his  administrator  there  to  distribute  the  money  col- 
lected from  Porter,  after  deducting  proper  charges,  according 
to  the  law  regulating  distributions  in  Kentucky.  This  right 
may  be  equally  enforced  here,  if  the  Maryland  administrator 
shall  have  removed  and  settled  in  this  state.  But  we  can  not 
see  any  reason,  and  we  know  of  no  law,  which  requires  the  Mary- 
land administrator  to  pay  over  the  money  in  his  hands  to  the 
Kentucky  administrator  for  distribution.  So  far,  therefore,  as 
Che  complainant's  cause  of  action  depends  upon  his  administra- 
tion, there  is  no  ground  upon  which  to  support  it. 

As  a  distributee,  his  right  to  recover  is  alike  groundless,  for 
it  appears  from  his  own  bill  that  he  has,  in  the  payment  of  one 
thousand  two  hundred  and  ninety-three  dollars  and  twelve 
cents  to  him,  received  much  more  than  he  was  entitled  to. 
What  disposition  has  been  made  of  this  sum,  does  not  appear. 
He  can  not  recover,  therefore,  unless  it  be  because,  in  the  an- 
swer of  his  co-distributees  to  the  supplemental  bill,  they  pray 
the  court  to  decree  what  they  are  entitled  to  from  Johnsa  Dor- 
sey's  representatives,  to  the  complainant,  who,  in  the  supple- 
ment, prays  for  a  decree  in  favor  of  the  distributees  of  E. 
Dorsey,  generally.  We  doubt  whether  such  cross  praying  can^ 
in  any  case,  justify  a  decree  in  favor  of  a  complainant  who  had 
no  right  on  his  own  account  to  recover.  It  would  be  a  case 
without  precedent,  to  permit  a  complainant  without  right,  at 
the  commencement  of  his  suit,  to  recover  upon  the  rights  of  a 
defendant  not  transferred  or  assigned,  but  a  wish  expressed  in 
the  answer  that  the  complainant  might  recover  for  the  use  of 
the  defendant,  and  thereby  to  charge  the  defendant  with  the 
costs  of  the  suit. 

It  may  not  be  improper  to  remark,  that  the  record  does  not 
exhibit  any  evidence  which  supports  that  part  of  the  decree 
which  gives  interest  at  the  rate  of  six  per  cent.,  or  any  other 
rate  per  annum,  from  the  first  of  October,  1813.  The  trustee* 
Moales,  sold  the  estate  on  a  credit  of  twelve  months,  and  took 
bond  with  security,  bearing  interest  from  the  first  of  October, 
1813;  and  it  is  true  that  the  chancellor  in  Maryland,  when 
directing  the  payment  of  the  two  thousand  nine  hundred  and 
■even  dollars  and  eighteen  cents,  in  1818,  required  the  trustee 
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to  paj  interest  upon  it  in  proportion  as  he  had  received  interest 
on  the  amount  of  the  sales. 

Now  there  is  no  evidence  showing  the  rate  of  interest  in  MsLry* 
land.  It  may  not  be  six  per  cent.  Whatever  it  is,  according 
to  repeated  adjudications,  we  can  not  judicially  know  it.  Nor 
is  there  a  particle  of  proOf  showing  that  Moales,  the  trustee, 
coUiMsted  any  interest  from  those  who  purchased  property  at 
his  sales.  Nor  can  we  presume  that  the  purchasers  suffered 
their  bonds  to  run  on  interest  after  maturity.  Some  may  have 
paid  as  soon  as  their  bonds  became  due.  If  so,  the  money  may 
have  remained  idle  in  Moales'  hands  for  years,  producing  no 
interest.  The  decree  allowing  interest  from  first  of  October, 
1813,  is  altogether  erroneous  under  the  present  state  of  facts. 

The  question  made  in  regard  to  the  application  of  the  statute 
of  limitations  need  not  be  decided.  Other  questions  are  like- 
wise presented,  which  may  never  occur  again.  We  shall  not 
antidpate  difficulties. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  rd« 
manded,  with  directions  to  give  the  complainant  leave  to  amend 
his  billy  so  that  he  may  show  a  purchase  or  transfer  from  bis 
co-distributees  of  their  interest  to  him,  if  such  be  the  fact,  or 
that  be  may  show  the  dispodtion  which  he  has  made  of  the  one 
thousand  two  hundred  and  ninety-three  dollars  and  twelve 
cents,  and  thereby  entitle  himself  to  a  portion  of  the  remainder 
of  the  two  thousand  nine  hundred  and  seven  dollars  and 
eighteen  cents,  if  he  can. 

Leave  should  also  be  granted  the  defendants,  who  are  co- 
distributees  vrith  the  complainant,  tp  amend  their  answer,  so  as 
to  elaim  directly  to  themselves  their  distributable  shares,  or  to 
acknowledge  the  transfer  to  the  complainant,  if  it  shall  be 
charged.  The  drcnit  court  may  permit  such  other  steps  to  be 
taken  as  are  proper  to  reach  the  merits  of  the  case. 


ItmmhM'mSlaMghUrT.  Frcman^  17  Am.  Deo»  83,  and  J?om  v.  iSMoii,  IS 
Id.  060^  that  an  adminiitrator  de  hanU  non  was  not  entitled  to  money,  the 
proceeds  of  property  eold  by  the  fixet  adminiatrator. 

BktrilNition  of  the  estates  of  decedents,  by  what  Ukw  governed,  see  note 
to  Brytm  v.  Mwfrt^  13  Am.  Dec  349. 


MgGlain  V.  Todd's  Heibs. 

10  J.  J.  ir4B«f*T.T.,  886.] 

QuAUB  Clausum  Fkbgit  can  bb  Maintaiitkd  only  by  a 
in  actnal  poeaeaaion  of  the  locus  in  quo^  at  the  time  of  the  injury;  a  mere 
legal  or  oonstnictive  poaeeesion  will  not  anatain  anch  action. 
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Tbxspass  fob  CuTn»o  Down  and  Ca&btino  Awat  Tsjoa  oaa  not  be 

maintained,  unless  the  plaintiff  was  in  the  actoal  posseasi.^  of  them. 
^^BUPASs  Db  Bonis  Aspobtatis  may  bb  Maintainbd  by  th«  ^wner  of  tiie 

land  for  the  removal  of  wood  cut  and  severed  from  the  freehftld,  althongjb 

such  owner  was  not  in  actual  possession. 
Hubs  oan  not  Maintain  Tbbbpass  for  an  injury  done  in  the  life-time  q€ 

their  ancestor,  by  carrying  away  oord  wood  from  his  land. 

Tbbspass.  Appeal  from  the  Hickman  circuit.  The  opinion 
.Btates  the  case. 

Mills,  Broum,  and  Mbrehead,  for  the  appeUant. 
J)enny,  for  the  appellees. 

By  Court,  Bobebtson,  G.  J.    The  appellees,  as   heirs  of 
'Thomas  Todd,  sued  the  appellant  and  another,  in  an  action  of 

•  trespass,  and  on  the  general  issue  recovered  a  judgment  against 

•  the  appellant  for  six  hundred  dollars  in  damages,  his  associate 
'«in  the  action  having  been  found  not  guilty. 

The  declaration  contains  three  counts:  The  first  is*  for  tres- 
pass ^aare  clauaum /regit fHnd  cutting  and  carrying  away  timber 
trees  of  great  value;  the  second  is  for  canying  away  a  large 
quantity  of  cord  wood,  which  was  lying  on  the  land  of  the 
appellees,  and  belonged  to  them;  the  third  is  for  cutting  trees 
on  and  carrying  the  wood  from  the  land  of  the  appellees. 

The  proof  is  that  Thomas  Todd  was  the  patentee  of  the  land, 
but  that  neither  himself  nor  the  appellants  [appellees],  who  are  - 
proved  to  be  his  heirs,  had  ever  actually  entered  on  the  land; 
that  the  appellant  was  living  on  a  part  of  the  land  when  the 
alleged  trespasses  were  committed,  but  without  any  other  evi« 
dence  of  title  to  it  than  his  naked  occupancy,  which  had  been 
continued,  without  demarcation  or  claim  of  any  particular 
boundary,  for  about  three  years;  that  many  cords  of  wood  had 
been  cut  and  put  up  on  the  land  by  servants  or  agents  of  the 
appellant,  and  by  him  sold  in  the  years  1825-6  and  1827;  and 
that  Thomas  Todd  was  dead,  but  there  was  no  evidence  as  to 
the  time  when  he  died. 

The  appellant  moved  for  a  new  trial,  for  reasons  stated  in  his 
own  affidavit;  and  because,  as  he  insisted,  the  verdict  was  con* 
traiy  to  law  and  evidence.  The  affidavit  contains  no  sufficient 
ground  for  a  new  trial.  Its  object  was  to  show  that  the  appel* 
lant  was  not  prepared  for  trial,  and  why  he  was- not;  but  he 
has  not  shown  satisfactory  reasons.  His  witnesses  might  have 
been  summoned,  although  he  was  from  home.  It  does  not 
appear  that  his  absence,  for  so  long  a  time  as  six  weeks,  was 
necessary,  and  even  if  his  witnesses  had  been  in  court,  and  had 


April,  1831.]      MoClain  v.  Todd*s  Hbibb.  39 

« 

sworn  to  what  lie  supposed  they  would,  it  is  very  qnestionahla 
whether  their  testimon j  should  have  benefited  him.  Whether 
<xr  not  the  other  ground  for  a  new  trial  should  avail,  must  be 
determined  bj  considering  the  declaration  and  the  proof. 

The  first  count  was  not  sustained.  Trespass  guars  clausum 
firegii  can  be  maintained  only  by  a  person  in  actual  possession 
of  the  locus  in  quo  at  the  date  of  the  injury.  A  mere  legal  or 
eonstructire  possession  will  not  maintain  such  an  action.  In 
this  respect,  there  is  an  essential  difierence  between  personal 
and  real  estate.  Property  in  a  chattel  generally  draws  with  it 
the  possession  so  as  to  authorize  the  owner  to  maintain  tres- 
pass; but  the  mere  title  to  land  does  not,  before  actual  entry 
upon  it,  give  any  such  constructive  possession  or  right;  and 
therefore,  trespass  being  an  intrusion  upon  and  an  injuxy  to 
the  actual  possessor,  no  other  person  can  maintain  trespass 
for  a  breach  of  the  close,  or  for  any  injury  done  to  the  freehold: 
Bac.  Abr. ,  Trespass,  C,  3;  Com.  Dig.,  Trespass,  B,  3;  2  Plowd. 
628;  3  Levins,  209;  1  Chit,  on  PI.  176, 177;  Campbell  v.  Arnold, 
1  Johns.  612;  Tobey  v.  }Fe6«ter,  3  Id.  468;  EyaU  v.  Wood,  4  Id. 
150,  313  [4  Am.  Dec.  258];  Dunham  v.  Siuyvesani,  11  Id.  669; 
3  Bibb,  75;  WaUon  v.  Clarke,  4  Id.  119;  2  Saund.  on  PI.  464; 
8  Bhick.  Com.  210;  Dyer,  286;  3  Stark.  Ev.  1436. 

The  statute  of  uses  did  not  operate  so  as  to  transfer  the  actual 
possession  to  the  use:  Oil.  on  Uses,  230;  2  Fonbl.  12. 

A  patent  in  this  country  gives  the  seisin  in  law,  but  not  the 
possession  in  fact.  Possession  in  law  is  not  possession  in  fact. 
One  is  constructive,  the  other  is  actual:  Speed  v.  Buford,  3 
Bibb,  74.  It  has  been  said  that  the  legal  seisin  is  sufficient  to 
maintain  trespass,  when  no  person  was  in  actual  possession:  1 
Esp.  part  2,  266. 

But  this  dictum  must  yield  to  an  overwhelming  weight  of 
opposing  authority.  If,  according  to  some  of  the  foregoing 
authorities,  a  patent  does  not  give  the  actual  possession,  and 
if  legal  possession  merely,  will  not  maintain  trespass  quare 
daugum/regit,  then,  of  course,  a  patentee  without  actual  seisin 
can  not  maintain  such  an  action,  even  though  no  person  was 
actually  seised. 

The  doctrine  sustained  by  the  foregoing  and  many  other 
authorities,  has  been  too  long  and  too  firmly  settled  to  be  now 
shaken  or  questioned.  And  we  should  have  deemed  it  not  only 
unnecessary,  but  improper,  to  cite  authorities  in  support  of  it,  if 
the  counsel  for  the  appellees  had  not  zealously  insisted  that  a 
mere  constructive  possession,  or  legal  seisin,  is  sufficient  to  main- 
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tain  trespass  for  an  intrusion  on  the  close.  There  are  some  ex- 
ceptions from  the  doctrine  in  certain  cases,  operating  by  relation, 
and  by  Ajua  posi  liminiL  But  this  case  is  not  within  any  of  ih» 
exceptions. 

The  first  count  will  not,  therefore,  sustain  the  yerdict,  and» 
consequently,  the  circuit  court  did  right  in  directing  the  jury  to* 
disregard  it. 

The  third  count,  also,  ought  to  have  been  disregarded.  It 
charges  the  cutting  down  and  carrying  away  of  trees.  As  the- 
trees,  before  they  were  cut,  belonged  to  the  land,  the  appellees- 
could  not  maintain  trespass  for  cutting  them  down,  unless  ihey 
had  been  actually  possessed  of  them.  Case  would  be  the  ap- 
propriate remedy.  Wherefore,  a  general  verdict  on  Jne  third 
oount  could  not  be  sustained. 

But  as  the  second  count  only  charges  a  trespass  in  carrying 
away  cord  wood,  after  it  had  been  cut  and  severed  from  the 
freehold,  the  action  upon  that  count  may  be  maintained.  After 
the  severance  of  the  trees  from  the  soil,  the  owners  of  the  land 
were  stall  entitled  to  the  wood,  and  to  its  value,  as  prepared  for 
mistrket;  but  it  was  then  only  a  chattel  interest,  and,  conse- 
quently, trespass  is  maintainable  for  a  removal  of  it  from  the 
land  without  the  consent  of  the  owners.  Trespass  vi  k  ormiM 
de  bonis  dsporialis  may  be  sustained  for  the  removal  of  the 
corded  wood:  Bac.  Abr.,  Trespass,  c.  8,  s.  64;  1  Saund.  Bep. 
822,  a.  n.  5;  1  Chit.  PI.  179;  Id.  150;  Com.  Dig.,  Biens,  H. 

The  possession  of  the  appellant  can  not  affect  the  right  of  the 
appellees  to  the  cord  wood.  He  has  not  shown  any  pretense 
of  title  to  the  land;  his  possession  could  not  have  extended 
beyond  his  actual  close;  and  even  that  far  it  has  not  been  shown 
to  have  been  a  **  lawful  possession.''  An  intruder  does  not  gain 
such  a  possession  as  will  even  authorize  him  to  maintain  tres* 
pass  qaare  clausam  fregUi  Bac.  a,  supra. 

*  It  seems,  therefore,  that  upon  the  second  count,  the  verdict 
is  not  contrary  to  law.  But  we  are  of  opinion  that  it  is  not 
justified  by  the  evidence. 

There  was  no  proof  whatever  of  the  time  when  the  patentee 
died.  It  was  not  shown,  therefore,  that  the  carrying  away  of 
the  wood  was  a  trespass  upon  the  rights  of  the  heirs.  They 
could  not  maintain  the  action,  if  the  wood  had  been  carried  away 
in  the  life-time  of  their  ancestor;  and  without  a  particle  of  proof, 
tending  in  any  degree  to  establish  the  time  when  he  died,  the 
jury  had  no  right  to  presume  that  he  died  before  the  trespass 
was  committed.    If  he  died  afterward,  his  heirs  can  not  main- 
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tain  tbia  action:  1  Chit,  on  PL  64;  2  Sf^nnd.  252.  a.  n.  7;  2 
InsL  305. 

Wherefore  the  eyidenoe  wab  not  ettfldent  to  anthorise  iho 
Terdid 

Judgment  xeTersed,  and  cause  remanded  for  a  new  trial. 


PooBiBBZOK  18  Iin>iSFE58ABLB  to  oiaintaui  treipMs  quare  dauswm  JiregUr 
Tnua  T.  Old^  18  Am.  Beo.  748»  note,  751;  Fatter  ▼.  FletcJier,  Id.  208,  note, 
210;  hat  in  OiOetpie  v.  Dew,  18  Id.  42,  it  wbs  decided  that  one  haying  title 
may  maintain  trcspaaa  for  cutting  timber,  without  aotnal  posseMion,  no  one 
bei^g  in  the  actual  poseenion;  and  in  WhUe  v.  Saint  OuironSt  12  Id.  56,  thai 
a  ri^t  of  entry  and  poesenion  are  alone  rafficxent  to  nutain  trespass,  and 
that  it  is  not  necessary  to  prove  actual  possession.  As  to  possession  neoea* 
wry  to  maintain  trespass  for  a  chattel,  see  Buck  r.  AiMm,  19  Id.  536,  note  536^ 
■oto to Orser ▼•  Storms^  18  Id.  546;  Carson ▼•  Nobkt,  6  Id.  554;  PtOmamr^ 
Fyiey,  5  la.  846L 


Sheed  t^.  EWINO. 

[S  J.J.  KAMUfiL,  400.1 

Bt  Paxtb  ftaomjOM  ov  Wnii— Eftscr  ov  at  Oommov  Law.— An  tm  parU 
pfobate  of  a  will  had,  at  common  law,  no  conclnsive  efSsot  as  to  land  de- 
▼ned;  and  as  to  personalty  it  was  revocable  by  the  order  or  decree  of  the 
court  that  granted  it,  or  of  some  other  court  of  original  jurisdiction. 

Vonxrair  Laws  gait  vor  mt  8a  operate  eztra-territorially. 

hun>  la  HsLn  ahd  Alexbtaikd  according  to  the  law  of  the  place  where  it  ia 


Vtanoir  Wm.  Daymiro  Lakd  or  Tma  Statb  must,  in  order  to  be  efiectnal 
to  pan  the  titles  be  executed  conformably  to  tiie  laws  of  this  states 
proibaie  in  a  foreign  state  is  not  conclusive  evidence  that  the  will  was  se 
SQDBOitted  M  to  pass  land  here,  and  consequently  such  will  must  be  proved 
as  an  onffoul  document^  on  any  trial  involving  the  title  to  land  in  thia 
state  devised  by  It,  unless  there  has  been  probate  of  it,  or  what  is  equiva> 
lent  to  probate,  in  the  proper  court  here. 

Boamia  Ck>uiBn  had  kot  Exclusivx  Powkb  ovza  Pbobatbs  or  adminlstra- 
tioost  at  common  law,  of  personal  property  which  was  in  this  state  ai 
the  death  of  the  testator  or  intestate. 

BuauTE  AvTHOsazaa  Non-Besidbnt  EzxotTTOBS  or  administrators,  with- 
out  qualifying  here,  to  maintain  suits  in  the  Kentucky  courts,  was  not- 
intended  to  make  foreign  probates  conclusive. 

fbuoH  "Wills  mat  bs  Admittxd  to  Rbooro  in  the  clerk's  office  of  the 
circuit  court  in  this  state,  without  probate  here,  on  a  proper  authentica* 
tion  of  the  foreign  probate;  and  when  so  recorded  they  have  the  same 
effect  as  if  originally  proved  and  recorded  in  the  proper  county  heia 

SuBT  TO  CoNTBBT  FoREiON  WiLL  in  chancery,  results  ipso  /aeto  whenever 
it  is  reoofded  in  this  state. 

iMfUED  BsyoGATZOir  ov  Will. — ^A  material  alteration  in  the  ciroumstancea 
of  a  testator  may,  by  implication,  revoke  a  will  either  partially  or  total^, 
according  to  the  nature  of  the  case. 
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Ademption  or  Tbastsl^tiom  or  a  Legaot  may  be  an  implied  reTooation 
pro  tanto. 

fiiTHXB  Mabbiaob  OB  BzBTH  09  A  CHILD  may  amonnt  to  an  implied  reTOoa- 
tion  of  a  prior  will;  and  both  marriage  and  iasae  are  not  indifpeneabla  to 
such  revocation. 

Vathxb  could  not  Disinhsrit  Lboitdiatb  Child  by  pretention  meielj 
by  the  civil  law,  but  by  the  oommon  law  he  may;  and  tberefore.  wfaila 
the  birth  of  a  child,  after  the  date  of  the  will,  necessarily  amounted  to  m 
revocation  by  the  civil  law,  it  is,  by  the  oommon  law,  only  prima  focAt 
a  revocation  until  the  contrary  is  shown. 

Will  hat  bb  Revoked  dubino  Tbstatob*8  Livb  by  any  act  or  fact  inoon* 
sisteut  with  it. 

Child  Bobn  out  ov  Lawful  Wedlock  was,  by  the  oommon  law,  fiaJUmM 
JUiM,  and  could  not  inherit  his  father's  estate. 

IssuB  OF  Voidable  Mabbiaob  is  Leoitiiiatb  according  to  the  common  l&ir; 
but  if  the  marriage  was  void,  the  law  pronounces  the  child  JUhu  popuUi^ 
and  incapable  of  inheriting  his  father's  estate. 

Ibsub  of  Mabbiaob  Debmbd  Null  in  Law  is  by  the  statute  of  thii  state 
nevertheless  legitimate,  and  therefore  capable  of  inheriting  from  the 
father. 

Immovable  Pbopebty  Descends  according  to  the  lex  loci  rd  sUa^  and  mofr- 
able  property  according  to  the  lex  domieiUL 

Immovable  Pbopebtt  Includes  land  and  chattelB  real,  and  movable  prop* 
erty,  chattels  personaL 

Slaves  abb  Pebsonal  Pbopebtt,  in  this  state,  in  every  respect,  except  aa 
to  descents  and  last  wills. 

Slaves  Pass  accobdino  to  the  Lex  Domicilii,  in  this  state,  and  in  declar- 
ing them  real  estate  for  certain  purposes,  th&  legislature  did  not  intend 
to  abrogate  this  rule. 

Mabbiaob  is  Rkgulated  bt  the  Lex  Loci  Contbaotus,  like  every  other 
contract;  but  a  marriage  valid  by  the  law  of  the  place  where  oonanm- 
mated,  is  not  necessarily  valid  everywhere  else. 

Pboof  of  Actual  Mabriage  is  Indispensable  only  in  cases  of  criminal  con- 
versation and  prosecutions  for  polygamy. 

Kepdtation  mat  be  Sufficient  to  prove  former  marriage,  and  consequent 
illegitimacy. 

Cohabitation  and  Kecognition  create  merely  a  presumption  of  marriage. 

JuBY  IS  NfiCESSABT  TO  Tbt  QUESTION  OF  REVOCATION  in  all  cascs  in  chan- 
cery. 

Bill  in  chancery.  Appeal  from  the  Jefferson  circuit.  The 
opinion  states  the  case. 

Mills  and  Brown,  for  the  appellant. 

Criltenden,  Nicholas,  and  Denny,  for  the  appellees. 

Bv  Court,  BoBEBTSON,  C.  J.  Shortly  after  the  judgment  waa 
rendered  in  favor  of  Sneed,  in  the  action  of  detinue,  just  de- 
cided by  this  court,  Ewing  and  wife  filed  a  bill  in  chancery^ 
asserting  their  right  to  the  same  slaves,  and  to  a  tract  of  lanci 
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in  Shelby  county,  in  this  state.  They  allege  that,  by  a  paper 
purporting  to  be  the  will  of  Robert  E.  Moore,  dated  in  April, 
1806,  and  proved  in  Indiana  in  1807,  the  slave  Agnes  and  the 
tract  of  land  in  Shelby  were  devised  to  Sneed,  and  the  residue 
of  said  Moore's  estate  was  devised  to  said  Sneed  and  Thomas 
Prather,  in  trust  for  Catharine  Moore,  the  wife  of  the  testator; 
that  the  will  was  executed  when  the  testator  had  no  child,  but 
that  after  its  date  Sarah  Lloyd  Moore,  the  issue  of  the  mar- 
riage, was  born,  and  that  she  and  her  co-complainant  intermar- 
ried in  1823;  that  she  was  the  only  child  of  Bobert  E.  Moore, 
■and  was  not  mentioned  in  the  will.  They  therefore  make 
SnecHi  and  Catharine  Moore  defendants,  and  pray  for  a  decree 
netting  aside  the  will,  and  for  general  relief. 

Mrs.  Moore  having  failed  to  answer,  the  bill  was  taken  for 
confessed  against  her. 

Sneed,  in  his  answer,  insists  on  the  yalidity  of  the  will,  and 
denies  that  there  was  any  revocation  of  it,  express  or  implied; 
alleging  that  the  complainant,  Sarah,  was  not  the  legitimate 
child  of  Bobert  E.  Moore;  because  her  mother  was  the  wife  of 
John  Prince,  who  was  still  living. 

It  appears  from  the  depositions  filed  in  the  case,  that  B.  E. 
Moore  was  a  resident  and  citizen  of  Indiana,  but  owned  projH 
erty  in  Eentucky,  of  which  the  slave  Agnes,  whom  he  had  kept 
in  liooisville,  and  the  land  in  Shelby,  constituted  part;  that  Moore 
lived  on  a  farm  near  Jeffersonrille,  on  the  Ohio,  nearly  oppo- 
site to  Louisville;  that  John  Prince  had  been  his  overseer,  and 
lived  with  Catharine  Prince,  whom  he  recognized  as  his  wife, 
and  who  was  reputed  to  be  his  wife;  that  in  the  year  1803,  the 
said  John  Prince  abandoned  Catharine,  and  descended  the  Ohio 
and  Mississippi  rivers,  declaring  that  he  would  never  return; 
that  he  never  had  returned  when  this  suit  was  tried,  but  had 
been  seen  on  the  Mississippi  in  the  year  1809;  that  in  January, 
1806,  Bobert  E.  Moore  was  married,  in  Louisville,  to  Catharine 
Prince,  according  to  all  the  forms  and  ceremonies  prescribed 
by  the  law  and  usage  of  Eentucky;  that  they  cohabited  in  In- 
diana as  husband  and  wife,  from  the  time  of  the  marriage  until 
Moore's  death;  that  in  February,  1807,  about  two  months  be- 
fore his  death,  his  daughter  Sarah  was  Lorn,  of  whom  he  ap- 
peared to  be  fond,  and  who  was  recognized  by  him  and  by 
others  as  his  child;  that  the  will  was  not  sealed  nor  attested, 
but  was  admitted  to  record  in  the  proper  court  of  probate  in 
Indiana,  on  ex  parte  proof  that  the  body  of  the  paper,  and  the 
signature  of  Moore's  name  to  it,  were  both  in  his  handwriting; 
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and  in  1825,  on  the  proper  authentication,  it  was  admitted  to 
record  in  the  office  of  the  clerk  of  thia  conrt,  without  anj  other 
or  further  proof. 

The  circuit  court  decreed  to  Ewing  and  wife  the  land  in 
Shelbjy  and  the  slave  Agnes,  and  the  children  which  she  had 
borne  after  Moore's  death. 

There  was  no  decree  as  to  any  of  the  estate  devised  in  tmsi 
for  Mrs.  Moore;  and,  in  consequence  of  an  agreement  of  the 
parties,  there  was  no  decree  for  the  profits  or  maintenance  of 
the  slaves. 

Sneed  has  appealed. 

The  appellant  insists  that  the  proper  parties  have  not  been 
made;  that  the  circuit  court  had  no  jurisdiction;  and  that  the 
decree  is  erroneous  on  the  merits.  These  objections  will  be 
examined  in  the  order  in  which  they  have  thus  been  presented: 

I.  Although  Ewing  is  styled  administrator  in  the  bill,  never- 
theless, having  associated  his  wife  with  him,  and  evidently  re- 
lying solely  on  her  right,  and  that  which  he  derived^  by  hie 
marriage,  the  chancellor  should  regard  the  adjunct  to  his  name 
as  descripHo  personw,  and  decide  the  case  as  if  it  had  not  been 
affixed. 

Bullit,  Prather,  and  Sneed  were  nominated  executors  by  the 
will,  but  none  of  them  ever  qualified.  Bullit  and  Prather  had 
died  prior  to  the  institution  of  this  suit,  and  consequently,  Sneed 
and  Mrs.  Moore  on  the  one  side,  and  Ewing  and  wife  on  the 
other,  were  proper,  and  the  only  proper  parties. 

n.  If  any  tribunal  in  Eentuclcy  had  a  right  to  adjudicate  on 
the  validity  or  effectiveness  of  the  will,  as  to  the  property 
claimed  under  it  in  this  state,  the  circuit  court  of  Jefferson  had 
jurisdiction,  Sneed  and  the  slaves  all  being  resident  in  Jefferson 
county. 

But  the  objection  made  to  the  jurisdiction  would  apply 
equally  to  any  and  every  court  in  this  commonwealth.  It  is^ 
that  the  probate  in  Indiana  is  conclusive,  until  it  shall  have  been 
reversed  or  revoked  by  the  proper  tribunal  of  that  state;  and 
that,  therefore,  no  court  in  Kentucky  has  power  to  decree  that 
there  has  been  an  implied  revocation  of  the  wUl. 

There  is  a  twofold  answer  to  this  objection:  1.  The  probate 
was  not  conclusive  in  Indiana;  2.  If  it  were,  it  is  not  so  here. 

1.  The  probate  was  not  conclusive  in  Indiana.  As  there  is^ 
in  this  case,  no  positive  proof  of  what  the  law  on  this  subject 
was  in  Indiana  at  the  date  of  the  probate,  or  since,  and  as  we 
know  judicially  what  tbe  law  of  Virginia  was,  even  whilst  In- 
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was  a  oonatituent  part  of  that  commonwealih,  we  must 
look  alone  to  the  common  and  atatate  law  then  in  force  in  Yir* 
ginia,  for  maintaining  the  position  now  assumed* 

Until  since  the  Norman  conquest,  county  courts  in  England 
liad  testamentary  jurisdiction.  In  the  reign  of  Henry  m.,  the 
ecclesiastical  courts  had,  by  gradual  encroachments,  obtained 
jurisdiction,  which,  not  long  afterward,  became,  with  the  ex- 
ception of  a  few  prerogative  courts,  exclusive.  This  jurisdic- 
tion was,  however,  confined  to  testaments  of  personal  estate. 
The  common  mode  of  proving  a  will  was  summary  and  ex  parte. 
But  such  a  probate  did  not  finally  conclude  the  rights  of  all 
persons  interested.  It  was  liable  to  be  disputed  for  thirty 
years,  or  to  be  revoked  on  citation,  by  the  tribunal  which  had 
granted  it:  Toll.  56-76;  Bac.  Abr.,  tit.  Ex'rs,  E.  8;  Touch. 
499.  A  probate  in  the  more  formal  and  e£fective  mode,  after  a 
sufficient  citation,  could  not  be  revoked  by  the  court  which 
granted  it,  but  might  be  reversed  only  by  appeal,  unless  the 
irill  had  been  fraudulently  proved,  or  had  been  revoked;  in 
either  of  which  cases  the  original  court  itself  had  power  to  va- 
cate the  probate:  Toll.  74-76. 

The  common  law,  except  so  far  as  it  had  been  modified  by 
statute,  was  in  force  in  Virginia  when  Indiana  was  a  part  of  her 
domain.  The  only  statute  of  Virginia,  within  our  knowledge, 
which  had  materially  modified  the  common  law  as  to  testa- 
mentary jurisdiction,  was  an  act  of  1748:  Body  of  Va.  Laws, 
167. 

That  statute,  which  vested  testamentary  jurisdiction  in  the 
county  courts,  both  as  to  the  personalty  and  realty,  provided 
that  the  probate  should  not  be  obligatory  as  to  land,  unless  the 
heir  or  heirs  had  been  cited  by  actual  summons,  or  if  unknown, 
by  proclamation.  And  though  it  is  silent  as  to  any  mode  of 
revoking  an  ex  parte  probate  as  to  the  personalty,  we  are  bound 
to  consider  such  a  probate,  under  the  act  of  1748,  as  no  more 
effectual  than  it  was  at  common  law.  As  the  probate  of  Moore's 
will  in  Indiana  was  ex  parte,  without  contestation  or  citation, 
therefore,  presuming,  as  we  must  do,  that  the  law  of  Virginia, 
as  it  was  since  1748,  was  the  law  of  Indiana,  in  1807,  as  to  pro-^ 
bates,  we  arrive  at  the  conclusion,  that,  as  to  the  land,  the 
probate  of  1807  had  no  binding  efficacy;  and  that  as  to  the 
personalty  devised,  that  probate  was  revocable  by  the  order  or 
decree  of  the  court  which  granted  it,  or  of  some  other  court  of 
original  jurisdiction;  and  that,  consequently,  it  was  not  in  In-* 
diana,  even  as  far  as  it  could  operate,  conclusive,  *' until 
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xeTersed  by  a  xeviaing  court"  As  far  as  it  oould  apply,  it  could 
not  be  tried  incidentally,  Dor  disputed  collaterally,  in  Indiana 
or  elsewhere,  as  long  as  it  shall  remain  unrevoked  and  nnre- 
▼ersed:  Bac.  Abr.,  Wills,  D;  Toller,  76.  But,  even  as  to  the 
personalty  devised,  tne  probate  might  have  been  attacked  and 
revoked  by  a  direct  and  original  proceeding.  Whether  this 
procedure  must  have  been  in  the  probate  court,  or  might  Lave 
been  in  a  court  of  chancery,  it  is  not  material  now  to  inquire. 
Even  if  the  probate  should  be  as  effectual  here  as  it  was  in  In* 
diana,  which  is  not  the  case,  it  could  not  affect  the  land;  and 
if,  as  we  suppose,  the  slaves  and  parties  gave  an  incipient  juris- 
diction to  the  circuit  court  of  Jefferson,  that  jurisdiction  can 
not,  for  the  reasons  which  have  been  suggested,  be  impaired  or 
clogged  by  the  alleged  conclusiveness  of  the  probate.  Whether, 
therefore,  the  court  had  jurisdiction,  must  be  ascertained  by 
some  other  and  surer  test.  This  will  be  found  in  the  following 
considerations  on  the  second  branch  of  the  answer  to  the  ob* 
jection  to  the  jurisdiction. 

2.  If  the  probate  had  been  final  and  conclusive  in  Indiana, 
it  can  not  be  so  here,  as  to  the  land  and  slaves  which  were 
in  this  state  at  the  death  of  the  testator. 

1.  Maritime  courts  decide  according  to  the  law  of  nations; 
and  their  decisions,  or  what  must  be  necessarily  inferred  from 
them,  will  be,  so  far  as  they  had  jurisdiction,  as  to  the  res  or 
subject-matter,  final  and  conclusive  wherever  the  law  of  nations 
is  recognized,  and  upon  all  persons  who  were  interested,  and 
had  a  right  to  be  considered  as  parties.  As  the  proceediugs 
are  strictly  in  rem^  notice  served  on  the  thing  is  constructive 
notice  to  all  who  have  any  interest  in  it;  and  hence,  as  the  ju- 
risdiction of  these  courts  is  exclusive,  and  they  decide  on  a  law 
of  universal  obligation,  their  judgments  must  be  conclusive  in 
the  common  law  courts,  to  the  extent  which  has  been  just  inti- 
mated, if  no  further.  Whether  the  judgments  in  rem  of  all 
other  courts  which  decide,  not  according  to  the  national,  bat 
the  municipal  or  local  law,  should  be  equally  conclusive,  we  do 
not  now  consider  material;  for,  if  they  be  so,  the  probate  in 
this  case  is  not  of  that  class  of  judgments.  The  probate  maj 
be  considered  as  a  proceeding  quasi  in  rem;  but  there  is  no  at- 
tachment of  the  thing  or  the  property  devised,  and,  therefore^ 
thougb  all  persons  interested  might  have  made  themselves  par- 
ties, there  was  not  the  same  constructive  notice  as  that  given  in 
maritime  or  bther  cases  strictly  in  rem.  And  hence,  the  pro- 
bate, without  citation  or  controversy,  ought  not  to  be  oonsid* 
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eied  as  condnsive  as  an  admiralty  decision;  and  it  may  b» 
doubted  whether  it  should  be  more  so  than  an  ordinary  foreigi^ 
judgment:  See  the  reasoning  of  the  supreme  court  in  the  eas» 
of  The  Mary,  9  Craneh,  144.  But  if  the  probate  should  even 
be  considered  as  any  other  judgment  in  rem,  it  can  not  operate 
conclusively  on  the  property  now  in  contest,  because  it  was  not 
within  the  jurisdiction  of  the  court  of  Indiana. 

Foreign  laws  can  not  per  se  operate  extra-territorially.  Land 
is  held  and  alienated  according  to  the  law  of  the  place  where 
it  is  situated;  and  can  not  be  held  or  appropriated  otherwise 
than  according  to  the  will  of  the  local  sovereign,  or  the  lex  locv 
rei  gUcB  :  Untied  Siatea  v.  Cro^,  7  Craneh,  115;  Clark  et  al.  v. 
Graham^  6  Wheat.  577;  Kerr  v.  Moan's  Devisees,  9  Id.  566; 
McCarmick  el  al  v.  StiUivanl  et  al.,  10  Id.  192;  Vatt,  b,  2,  c.  8, 
sec.  110-114.  "  As  the  rights  of  a  nation  ought  to  be  respectecl 
by  all  others,  none  can  form  any  pretensions  to  the  country 
which  belongs  to  that  nation,  nor  ought  to  dispose  of  it  with* 
oat  her  consent,  any  more  than  of  the  things  contained  in  the 
country:"  Vatt.  b.  2,  c.  7,  sec.  80.  **  How  could  she  govern  her- 
self at  her  own  pleasure,  in  the  country  she  inhabits,  if  she  can 
not  truly  and  absolutely  dispose  of  it?"  Id.  sec.  83.  "  Every 
state  has  the  liberty  of  refusing  or  granting  to  foreigners  the 
power  of  possessing  lands  or  other  immovable  property  witbii> 
her  territory;  and  as  the  sovereign  may  refuse  to  foreigners  the 
privilege  of  possessing  immovable  property,  he  is  doubtless  at 
liberty  to  refuse  granting  it,  except  with  certain  conditions  an* 
nezed.  Property  possessed  by  aliens  remains  subject  to  the 
jurisdiction  and  laws  of  the  country:"  Id.  sec.  114.  The  same 
doctrine,  as  to  immovable  property,  is  laid  down  in  Huberus,. 
vol.  2,  b.  1,  tit.  3,  p.  26;  and  may  be  found  in  many  other  author* 
ities. 

At  common  law,  probate  was  not  evidence  as  to  a  devise  of 
land:  Tol.  70;  Darby's  Lessee  v.  Mayer  el  al.,  10  Wheat.  165,-* 
Carmichal  v.  Elmendorf  el  al,,  4  Bibb,  485.  And  we  have  al- 
ready shown  that  probate,  under  the  act  of  1748,  had  no  con- 
clusive effect  as  to  land  devised,  even  in  Indiana,  unless  the 
proper  parties  had  been  cited.  But  if,  as  to  land  in  Indiana,, 
the  probate  had  been  as  effectual  as  a  probate  here  of  a  will 
devising  land  here  woald  have  been,  or  as  the  probate  in  any 
other  state  where  the  courts  of  probate  have  jurisdiction  over 
wills  devising  land  would  have  been  as  to  land  within  the  juris- 
diction of  the  court,  the  foregoing  authorities  and  many  othere 
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i^hich  might  be  superadded,  proye  that  it  could  not  conclude 
the  right  to*  the  land  deyised  in  this  state.  We  would  admit 
that  a  foreign  will  devising  land  in  this  state  may  be  effectual 
to  pass  the  title;  but  then  it  must  be  executed  conformably  to 
the  law  of  this  state.  And  it  is  clear  that  probate  in  a  foreign 
fitate  is  not  conclusive  evidence  that  the  will  was  so  executed 
as  to  pass  land  here.  Therefore,  the  foreign  will  must  be 
proved  as  an  original  document  on  any  trial  involving  the  title 
to  the  land  in  this  state  devised  by  it,  and  must  on  such  proof 
be  decided  by  the  court  here  to  be  valid  and  effectual,  onlees, 
according  to  the  law  of  this  state,  there  shall  have  been  probate 
of  it  by  the  proper  court  here,  or  what  is  equivalent  to  such 
probate.  If  such  foreign  probate  should  be  conclusive,  when 
introduced  incidentally,  it  could  not  be  so  when  directly  at- 
tacked as  the  foundation  of  a  suit,  or  of  the  defense  to  a  suit 
for  the  land:  4  Bibb,  and  10  Wheat,  supra.  There  is  an  essen- 
tial difference  between  the  probate  and  the  effect  of  a  will. 
And  the  probate  in  Indiana,  being  in  the  nature  of  a  judgment 
in  rem,  can  not  operate  conclusively  on  land  which  is  in  Ken- 
tucky. It  can  not  conclude  more  than  the  jurisdiction  in 
rem  gave  the  court  power  to  decide.  The  consequence  is,  that 
if  the  probate  had  been  (as  it  was  not)  conclusive  as  to  the 
property  in  Indiana,  it  could  not  conclude  the  rights  of  the 
parties  as  to  the  land  in  Shelby.  As  to  that  land,  the  will  was 
liable  to  be  contested  whenever  offered  as  evidence  of  title, 
unless  it  had  been  recorded  in  Kentucky  according  to  her  laws; 
and  whenever  so  recorded,  the  right  to  contest  it  in  chancery 
resulted  ipso  facto.  So  also,  though  not  for  all  the  same  rea- 
«ons,  a  foreign  court  had  not,  according  to  the  common  law,  the 
•exclusive  or  controlling  power  over  probates  or  administrations, 
as  to  personal  property  which  was  in  this  state  at  the  death  of 
the  testator  or  intestate:  Tol.  72,  108;  3  P.  Wms.  871;  Dixon's 
Execuiors  v.  Bamsey's  ExecvUors,  3  Cranch,  319;  Kerr  v.  Morri- 
son's Devisees,  9  Wheat.  565;^  Armstrong  v.  Lear,  Administraior, 
12  Id.  169;  Embry  v.  MUlar,  1  Marsh.  303  [10  Am.  Dec.  732J. 

As  the  probate  in  Indiana  did  not  (more  especially  as  it  was 
<ea?  parte)  conclude  ^he  right  to  the  property  here  at  Moore's 
•death;  hence,  if  in  1807  Indiana  had  been  a '*  state "  in  this 
Union,  the  probate  there  would  not  be  conclusive  here;  for  the 
probate  in  one  state  of  a  will  devising  property  in  another  state 
is  not  as  to  that  property  effectual  and  conclusive,  even  in  the 
state  in  which  it  was  granted;  and  of  course  it  can  not  be 

1.   KtrrT.Moon'iDtoUtea^VWbMUSU, 
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made  by  the  federal  constitution  more  availing  in  the  state  in 
which  the  property  was  at  the  death  of  the  testator. 

A  statute  of  1812  of  this  state  authorizes  non-resident  ex- 
ecutors  or  administrators,  without  qualifying  here,  to  maintain 
suits  in  the  Kentucky  courts.  But  this  statute  was  not  in-» 
tended  to  make  foreign  probates  conclusiye;  nor  can  it  be  con* 
strued  to  have  any  other  or  greater  operation  on  foreign 
probates  or  rights  to  property  here  resulting  from  them,  than 
to  allow,  under  specified  restrictious,  certain  suits  by  fiduciaries, 
who  could  not  have  maintained  them  on  common  law  prin- 
ciples. It  does  not  apply  to  devisees;  nor  to  property  devised 
in  this  state,  so  as  to  affect  the  jurisdiction  of  our  courts  of 
probate;  Moore  v.  Tanner,  6  M.  47.^  Hence  we  conclude  that 
the  probate  in  Indiana,  whether  she  was  a  state  or  territoiy, 
was  inoperative  as  to  the  land,  and  inconclusive  as  to  the  slaves. 

2.  The  will  having  been  admitted  to  record  in  the  clerk's 
oflSce  of  this  court  without  probate  here,  in  consequence  of  an 
act  of  1820,  2  Dig.  1247,  the  jurisdiction  of  the  circuit  court 
is  unquestionable,  if  the  legislature  had  constitutional  power 
to  enact  that  statute.  After  authorizing  foreign  wills  to  bo 
admitted  to  record  in  the  clerk's  office  of  this  court  without 
probate  here,  but  solely  on  a  proper  authentication  of  the 
foreign  probate;  and  declaring  that  when  so  recorded  they 
shall  have  all  the  effect,  which  they  would  have  had  if  they  had 
been  proved  and  recorded  in  the  courts  of  the  counties  in  which 
the  property  devised  was,  the  act  declares,  *'  and  it  shall  and 
may  be  lawful  for  any  person  who  may  be  interested  in  the 
lands  or  other  property  devised,  by  his,  her,  or  their  bill  in 
equity,  to  be  filed  in  the  circuit  court  having  jurisdiction,  to 
contest  the  validity  of  such  will,  in  the  same  manner,  and  within 
the  same  time,  that  he,  she,  or  they  could  do,  had  the  said  will 
been  proved  and  admitted  to  record  in  the  court  of  the  county 
where  the  land  or  other  estate  may  be  at  the  time  of  the  recording 
aforesaid."  That  the  foregoing  provision  of  the  act  of  1820  is 
valid  and  .effectual,  we  do  not  doubt.  We  have  seen  how 
necessary  it  was,  according  to  common  law  principles,  that 
there  should  be  probate  in  a  court  of  this  state,  of  a  foreign 
will  devising  property  which  was  here  at  the  death  of  tlie 
testator. 

In  1797,  2  Dig.  1245,  the  legislature  of  this  state  authorized 
the  probate  of  copies  of  foreign  wills.  But  still,  their  probate 
in  some  court  of  this  state  was  necessary. 

1.  See  Moon  t.  7am>er,  S  T.  B.  Hon.  4X 
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Probate  was  not  dispensed  with  until  1820.  Thus,  bj  legis> 
lative  indulgence,  the  common  law  has  been  relaxed  in  a  man- 
ner obviously  beneficial  to  those  interested  in  establishing  and 
enforcing  foreign  wills  of  property  in  this  state.  Without  the 
act  of  1797,  it  would  have  been  necessary  to  prove  the  original 
foreign  will  in  the  court  of  the  county  in  this  state,  in  which 
property  devised  by  it  was,  at  the  death  of  the  testator.  With- 
out the  act  of  1820,  probate  of  an  authenticated  copy  would 
have  been  necessary.  Now,  both  are  dispensed  with.  It  will 
not  be  denied  or  doubted  that  when  a  foreign  will  had  been 
ofiPered  for  probate  before  1797,  in  any  court  of  this  state,  any 
person  interested  might  have  contested  and  resisted  it,  or 
might  have  filed  a  bill  in  chancery  to  try  its  validity.  It  is 
equally  undeniable  that  the  same  right  of  contestation  baa 
existed  since  1797.  The  act  of  1820,  therefore,  confers  no  new 
right  on  those  who  may  be  interested  in  defeating  foreign  wills 
of  property  in  this  state.  It  only  secures  to  them,  beyond  any 
question,  the  right  which  they  would  have  had  if  the  act  of 
1820  had  never  been  passed.  And  if  any  new  right  had  been 
granted,  was  it  unconstitutional  or  unreasonable  ?  If  a  party 
avail  himself  of  a  privilege  granted  to  him  by  the  act  of  1820, 
can  he  object  that  a  correspondent  and  reciprocal  right  is 
secured  by  it  to  his  opponent  ?  If  he  does  not  choose  to  avail 
himself  of  the  privilege,  let  him  risk  the  consequences.  But  if 
he  accept  the  proffered  boon,  he  must  take  it  cum  onere, 

3.  But  if  the  acts  of  1797  and  1820  had  never  passed,  and 
if  the  will  had  never  been  recorded  nor  offered  for  probate  in 
Kentucky,  we  should  still  be  inclined  to  sustain  the  jurisdiction 
of  the  circuit  court.  Both  the  property  in  Kentucky,  and  the 
parties,  gave  it  jurisdiction.  The  appellees  would  not  have 
been  bound  to  forbear  suing  for  the  property  here,  until  the 
appellant  should  think  fit  to  prove  or  record  the  will  in  this 
state;  nor  would  it  have  been  necessary,  or  even  proper,  to 
have  sought  in  Indiana  a  nullification  of  the  will  as  to  the  prop- 
erty here.  If  the  will  be  invalid  as  to  the  slaves  and  land  in 
this  state,  in  consequence  of  the  alleged  revocation,  the  ap- 
pellees had  a  right  to  sue  in  this  state  for  the  land  in  Shelby; 
and  as  preparatory  to  a  recovery  of  it,  to  demand  a  decision  of 
the  chancellor  on  the  question  of  implied  revocation.  They 
had  an  equal  right  to  ask  a  similar  decision  as  to  the  slaves. 
The  lapse  of  time,  and  other  circumstances,  justify  the  pre- 
sumption that  the  slaves  had  been  held  by  the  appellant  as 
devisee,  and  not  as  executor;  and  that  the  estate  of  Moore  has 
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been,  long  since,  fully  administered.  And  therefore,  if  the  will 
had  been  revoked  as  to  the  slaves,  they,  like  the  land,  might 
be  decreed  at  once  to  the  appellees. 

The  right  to  seek  a  decree  as  to  the  validity  of  the  will  is  not 
local;  it  is  incidental  to  the  property  and  parties  in  this  state. 
No  judgment,  decree,  or  order,  which  could  have  been  made  by 
any  court  in  Indiana,  could  have  been  effectually  availing  to 
the  appellees  as  to  the  property  in  Kentucky,  even  if  any  pro- 
ceeding for  revoking  the  will  as  to  that  property  could  have 
been  maintained  there.     If  the  appellees  had  obtained  a  revo* 
cation  of  the  probate,  or  of  the  will,  by  the  judgment  of  any 
court  in  Indiana,  that  judgment,  for  the  reasons  which  have 
already  been  suggested,  could  not  have  concluded  the  rights  of 
the  parties  to  the  property  Lere  at  Moore's  death.     Conse- 
quently the  liability  and  effect  of  the  will  would,  as  to  that, 
have  been  fit  subjects  of  controversy  in  a  court  of  this  statd. 
Tbe^flentence  of  revocation  by  the  Indiana  court  would  have 
been  no  more  conclusive  than  the  probate  itself  was.    It  seems 
to  Qs,  therefore,  that  the  law  of  Kentucky  must  furnish  to  the 
appellees  a  remedy,  if  they  be  entitled  anywhere  to  relief;  even 
if  no  statute  of  this  state  had  expressly  secured  and  prescribed 
a  remedy.    A  suit  in  chancery  is  prescribed  as  a  proper  remedy 
in  such  a  case.     And,  if  it  had  not  been,  it  would  have  been  an 
appropriate  remedy;  because  the  doctrine  of  implied  revocation 
has  been  transplanted  from  the  civil  law;   and,  because  the 
property  now  in  contest,  having  been  here  at  the  time  of 
Moore's  death,  if  the  will  had  never  been  proved  or  recorded  in 
anj  court  of  this  state,  the  appellees  could  have  resorted  to  no 
remedy  but  a  snit  in  chancery,  which  would  have  been,  of  itself, 
ineffectaal. 

Moreover,  an  implied  partial  revocation  does  not  impeach 
the  verity  of  the  probate;  and  it  may  be  doubted  whether  an 
implied  total  revocation  is  inconsistent  with  anything  neces- 
sarily concluded  by  the  probate,  and  more  especially  by  an  ex 
parte  probate.  But  it  is  not  necessary  now  to  discuss  or  decide 
this  point. 

Wherefore,  as  to  the  land  in  Shelby,  and  the  slaves,  we  are, 
clearly  of  opinion  that  the  circuit  court  of  Jefferson  had  juris- 
diction in  chancery,  and  was  therefore  competent  to  decree  that 
there  had  been  a  partial  revocation  of  the  will.  We  need  not 
now  decide  whether  that  court  could  have  made  any  valid  and 
effectoal  decree  in  relation  to  the  estate  in  Indiana.  Nor  does 
the  lapse  of  time  materially  affect  the  case.    The  disability  of 
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one  of  the  appellees  would  alone  save  her  right,  if  she  ever  had 
any;  and  if  she  never  labored  under  any  saving;  disability,  the 
statute  of  1820  would  obviate  any  objection  as  to  time.  The 
limitation  did  not  begin  to  run  until  1825,  when  the  will  was 
recorded  in  the  clerk's  oflSce  of  this  court. 

III.  The  merits  of  the  case  will  therefore  be  now  consider^. 
As  we  know  the  execution  of  the  will  was,  as  to  form,  sufficient 
for  passing  the  land  in  this  state,  on  probate  or  registration  here, 
conformably  to  the  local  law,  and  as,  in  the  absence  of  any 
proof  to  the  contrary,  we  must  presume  that  it  was,  according 
to  the  lex  loci  iedatoris;  and,  therefore,  sufficient  for  passing 
the  slave,  even  if  she  must  pass  according  to  the  law  of  the 
domicile;  therefore,  the  alleged  revocation  is  the  only  remain- 
ing ground  of  controversy.  And  here  an  extensive  field,  hith- 
erto but  partially  explored  by  this  court,  is  presented  for  exami- 
nation. 

Noue  of  the  statutes  for  regulating  the  manner  of  making 
and  revoking  wills  have  ever  been  construed  as  applicable  to 
implied  revocations.  These,  like  resulting  trusts,  are  deduc- 
tions of  law  from  established  facts.  There  may  be  an  implied 
revocation  either  of  a  particular  legacy  or  of  an  entire  will. 
Ademption  or  translation  of  a  legacy  may  be  a  revocation  pro 
tanto.  "  A  material  alteration  in  the  circumstances''  of  a  tes- 
tator may,  by  implication,  revoke  a  will,  either  partially  or  to- 
tally, according  to  the  nature  of  the  case. 

In  all  cases  of  an  implied  revocation,  whether  partial  or  total, 
the  principle  is  the  same;  it  is,  that  since  the  publication,  a  fact 
inconsistent  with  the  legacy  or  testament,  as  the  case  may  be, 
has  occurred,  and  from  which,  therefore,  the  law  presumes  a 
correspondent  change  in  the  mind  and  will  of  the  testator,  from 
which,  as  a  legal  deduction  merely,  he  is  considered  as  having 
died  intestate,  to  the  extent  of  such  presumed  change  of  pur- 
pose. 

The  doctrine  of  implied  revocation,  although  the  offspring  of 
arbitrary  construction,  is  well  defined  by  settled  rules  and  prin- 
ciples. And,  therefore,  although  it  is  the  presumption  of  a 
change  in  the  testator's  mind  that  induces  the  implication,  that 
presumption  is  artificial  and  merely  legal;  and  hence,  the  facta 
from  which  it  may  arise  are  as  well  defined  as  the  doctrine  of 
revocation  itself  has  been,  by  the  authorities  which  have  estab- 
lished and  recognized  it.  It  is  not  enough  that  the  testator  in- 
tended to  alter  or  revoke  his  will,  but  some  fact  must  have 
occurred  from  which  an  alteration  or  revocation  will  actually 
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rescdt  by  intendment  of  law;  and^  therefore,  there  may  be  such 
a  revocation,  even  contrary  to  the  actual  intention  of  the  testa* 
tor:  3  P.  Wma.  718;  Tol.  21. 

A  resulting  trust  can  never  be  established  by  proof  merely  of 
intention  or  of  contract,  but  is  a  deduction  of  law  from  a  simple 
fact,  the  payment  of  the  consideration  by  one  person,  and  con- 
Teyance  of  the  legal  title  by  the  vendor  to  another  person ;  from 
this  fact,  without  any  countervailing  fact,  a  trust  will  result  to 
the  payor,  who  will,  therefore,  be  considered  as  the  beneficial 
owner  of  the  land.  So,  an  implied  revocation  will  result  only  from 
the  fact  of  ademption  or  translation,  or  a  determinate  alteration 
in  the  condition  of  the  testator;  as,  for  example,  marriage,  or 
the  birth  of  an  heir.  And  hence,  implied  revocation  is  a  doc- 
trine juri8  posUivi;  and  we  must,  therefore,  look  to  the  facts, 
and  not  to  mere  oral  declarations  of  an  intention  of  the  testator, 
for  determining  when  there  has  been  an  implied  revocation  of 
his  will:  1  Saund.  276,  n.  4. 

A  subsequent  marriage  and  birth  of  a  child  may  revoke  a  pre- 
cedent will.  On  this  point  all  the  authorities  concur:  1  Ld. 
Kaym.  441;  4  Burr.  2165;  Id.  2182;  1  P.  Wms.  304;  Tol.  18; 
2Ponbl.  350;  1  Wash.  140;  Tol.  20;  Swinb.  523;  Bac.  Abr., 
Wills,  G. 

Some  authorities  require  both  marriage  and  the  birth  of 
child;  others  admit  either  the  one  or  the  other  to  be  sufficient. 
So  far  as  the  statute  of  this  state  can  operate  (and  it  operates  in 
this  case  on  the  land  at  least),  the  birth  of  a  child  may  alone 
amount  to  an  implied  revocation  of  a  prior  will :  See  the  third 
section  of  an  act  of  1797  (2  Dig.  1242).  This  statute  is,  in  our 
opinion,  in  accord  with  the  pre-existing  law,  and  is  only  declara- 
toiy  of  it.  Reason  and  principle,  as  well  as  a  preponderance  of 
authority,  repudiate  the  notion  that  both  marriage  and  issue  are 
indispensable  to  an  implied  revocation:  See  the  masterly  argu- 
ment of  Fonblanque  in  vol.  2,  note  b.  This  argument  of  the 
distinguiphed  annotator  is  as  conclusive  as  reason  could  make 
it;  and  although  it  may  be  opposed  by  a  numerical  majority  of 
decisions  and  dicta,  it  is  sustained  by  a  decisive  preponderance 
of  authority,  and  by  acknowledged  principle.  We  therefore 
concur  with  Fonblanque,  and  shall  not  now  discuss  a  question 
we  consider  as  settled  by  such  satisfactory  authority  and  lumi- 
nous reasoning. 

By  the  civil  law,  a  father  could  not  disinherit  his  legitimate 
child  by  preterition  merely;  but  by  the  common  law  he  may. 
Hence,  by  the  civil  law,  the  birth  of  a  posthumous  child,  or  of 


64  Sneed  v.  Ewing.  [Eentxickyy 

one  after  the  date  of  the  will,  necessarily  amouoted  to  a  revoca- 
tion; but  the  same  fact  is  not,  according  to  the  common  law,  a 
revocation,  per  se,  but  is  prima  fade  a  revocation,  until  the  cou- 
trary  shall  be  shown.  A  will,  being  ambulatory  during  the 
testator's  life,  may  be  revoked  by  an  act  or  fact  inconsistent 
with  it.  But  an  implied  revocation  may  be  rebutted  by  counter- 
vailing facts,  so  as  to  show  either  that  there  was  no  such  revo- 
cation, or  that  it  was  only  partial. 

Mrs.  Ewing  was  born  after  the  date  of  her  father's  will.  Her 
mother  was  not  enceinte  when  the  will  was  made.  It  disposed 
of  the  whole  estate,  and  of  course  made  no  provision  for  the 
child.  There  is  no  reason  for  presuming  that  the  testator  would 
have  disinherited  his  child,  if  at  the  date  of  the  will  be  had 
expected  one;  nor  is  there  any  fact  in  the  record  which  would 
authorize  an  inference  that  he  did  not  intend  to  change  his  will 
after  the  birth  of  his  child;  on  the  contrary,  the  facts  proved, 
strongly  corroborate  the  presumption  of  law.  Consequently, 
if  Mrs.  Ewing  be  legitimate,  a  strong  case  of  implied  revocation 
is  presented.  But  if  she  be  illegitimate,  there  can  not  have  been 
any  implied  revocation. 

It  is  true  that  the  father  is  under  an  obligation  to  maintain 
his  natural  as  well  as  his  legitimate  offspring.  And  it  is  also 
true,  that  by  the  civil  law,  a  child  adopted  as  "JUius/amUias" 
could  inherit  his  patron's  estate.  And  it  is  equally  true  that 
Moore  recognized  Mrs.  Ewing,  and  seemed  devoted  to  her  aa 
his  legitimate  and  only  child. 

But,  according  to  the  common  law,  a  child  born  out  of  "  law- 
ful wedlock"  is  '^Jilius  nuUius,'*  and  can  not  inherit  the  father's 
estate.  The  rule  as  to  implied  revocation  is,  as  we  have  stated, 
fixed  and  inflexible.  It  does  not  allow  courts  to  speculate  od 
libitum  on  the  moral  duties,  the  affections,  or  actual  intentions 
of  testators;  but  restricts  them  to*  an  isolated  fact,  and  the 
countervailing  or  corroborating  circumstances.  Were  it  other- 
wise, the  statute  of  wills  would  be  virtually  abolished. 

In  this  case,  the  essential  fact  is  the  birth  of  the  child;  and 
the  law  requires  the  birth  of  a  legitimate  child.  Ila  lex  acripta 
est.  The  reason  is  obvious.  It  would  be  inconsistent  with  the 
object  of  implied  revocations  to  permit  a  will  to  be  revoked  by 
the  birth  of  a  child,  who,  after  the  sentence  of  nullification, 
would  not  be  entitled  to  one  particle  of  the  estate  of  the  testa- 
tor. Hence,  a  revocation  will  be  implied  by  the  birth  only  of  a 
child,  who,  by  operation  of  law,  would  have  been  entitled  to  the 
estate,  or  a  portion  of  it,  if  there  had  been  no  will,  and  who 
would  take  it,  or  some  of  it,  if  ilie  will  be  set  aside. 
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It  is,  therefore,  material  to  ascertain  whether  or  not  Mrs. 
Ewing  be  legitimate.  According  to  the  common  law,  this  qnes^ 
tion  woold  be  answered  by  determining  the  character  of  the  union 
between  her  parents.  They  were  actually  married,  and  accord- 
ing to  the  forms  of  law.  If  that  marriage  were  valid,  or  voida- 
ble only,  the  issue  is,  according  to  the  common  law,  legitimate. 
But  if  it  were  Toid,  and  the  union  therefore,  in  contemplation 
of  law,  meretricious,  the  common  law  pronounces  the  child 
**JUia  populiy**  and  therefore  would  not  allow  her  to  inherit 
any  portion  of  her  father's  estate. 

But,  in  this  respect,  the  common  law  has  been  modified  by  a 
statute  of  this  state.  By  the  nineteenth  section  of  an  act  of 
1796,  copied  from  a  Virginia  statute  of  1785,  it  is,  among  other 
things,  enacted,  that  *'  the  issue  in  marriage,  deemed  null  in 
law,  shall,  noTertheless,  be  legitimate."  In  Kentucky,  there- 
fore, Mrs.  Ewing  is  legitimated,  although  the  marriage  of  her 
parents  may  have  been  "  null  in  law."  Consequently,  so  far  as 
the  property  in  contest  would  have  descended,  or  should  have 
been  distributed  according  to  the  law  of  this  state,  if  Moore  had 
died  intestate,  Mrs.  Ewing  would  have  been  his  heir,  and  one 
of  his  distributees;  and  of  course,  quoad  hoc,  according  to  the 
principles  which  have  been  stated,  there  may  have  been  an  im- 
plied revocation  of  the  will. 

The  land,  being  immovable,  would,  without  doubt,  have  de- 
scended according  to  the  law  of  this  state,  and  therefore  would 
have  passed  to  Mrs.  Ewing,  if  her  father  had  died  iutestate. 
The  necessary  consequence  is,  that  as  Mrs.  Ewing  is  legitimate 
by  the  law  of  this  state,  and  as  the  land  would  have  descended 
according  to  the  lex  rei  sUce,  her  birth  after  the  date  of  the  will 
should  operate  as  an  implied  revocation  of  the  devise  of  the 
land  in  Shelby  county,  in  this  state. 

Wherefore,  there  being  no  legal  or  sufficient  opposing  fact,  it 
is  our  opinion  that  there  has  been  established,  in  Mrs.  Ewing's 
iavor,  a  constructive  revocation  of  the  will  as  to  the  land,  al- 
though her  father's  marriage  with  her  mother  may  have  been 
**  null  in  law."  There  can  be  no  doubt  that  she  must  be  ad- 
mitted to  be  the  child  of  B.  K.  Moore,  and  the  issue  of  his 
marriage  with  Mrs.  Prince.  The  non-access  of  Prince  to  the 
mother,  during  her  cohabitation  with  Moore,  is  not  only  the 
presumption  of  law,  but  the  deduction  of  reason  from  the  facts. 
But  there  can  have  been  no  implied  revocation  of  the  will,  as 
to  the  slave,  unless  that,  like  the  land,  would  have  descended 
according  to  the  law  of  Kentucky;  or  unless  Mrs.  Ewing  was« 
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at  her  father's  death,  deemed  legitimate  according  to  the  law 
of  Indiana. 

The  counsel  for  the  appellees  have  zealously  endeavored  to 
maintain  each  of  these  propositions,  viz.:  1.  That  the  law  of 
Kentucky,  and  not  that  of  Indiana,  would  have  regulated  the 
descent  or  distribution  of  the  slave.  2.  That  Mrs.  Ewing  was 
legitimate,  not  only  in  Kentucky,  but  iu  Indiana. 

We  will  proceed  to  examine  the  positions  thus  assumed,  in  the 
order  in  which  they  have  been  stated  : 

1.  The  argument  in  support  of  the  first  position  is,  in  sub- 
stance, that  by  an  international  rule,  real  estate  passes  accord- 
ing to  the  law  of  the  place  where  it  is  situate,  and  personal 
estate  according  to  the  law  of  the  domicile;  that,  when  Moore 
died,  slaves  were  deemed  real  estate  in  Kentucky,  and  there- 
fore the  slave  devised  would,  without  any  will,  have  passed 
according  to  the  law  of  this  state.  This  conclusion  is  undenia- 
ble, if  the  premises  be  true.  They  are  presented  in  an  im- 
posing dress,  and  the  argument  is  therefore  plausible,  if  not 
sound.  If  there  be  any  infirmity  in  the  reasoning,  it  will  be 
found  in  the  generality  of  the  terms  employed,  and  in  their 
want  of  accuracy  and  precision.  The  premises,  as  stated,  are» 
in  our  opinion,  not  strictly  true.  The  following  considerations 
will,  we  think,  tend  to  show  their  fallacy : 

The  title  to  and  disj^osition  of  all  immovable  property  should 
be  regulated  by  the  sovereign  power  within  whose  jurisdiction 
it  is  situate.  This  is  not  a  concession  of  comity;  but  it  is  a 
necessary  law  of  sovereignty  and  self-preservation.  There  is  a 
natural  and  necessary  connection  between  the  sovereignty  and 
the  soil  of  a  nation  or  state.  A  state  which  has  not  the  ex- 
clusive dominion  over  its  territory,  is  more  or  less  dependent 
and  weak;  and  its  ''  eminent  domain,"  modified  by  the  will  of 
others,  is  lex  sub  graviore  lege. 

Hence,  as  it  is  indispensable  to  national  independence  and 
self-government,  that  the  sovereign  authority,  wherever  it  may 
be  deposited,  should  have  a  perfect  right  of  domain,  no  person 
can  possess,  or  even  enter  upon,  any  portion  of  its  territory,, 
without  its  consent;  and  consequently,  the  title  to  land  must,. 
ex  necessiiaie,  be  regulated  and  controlled  exclusively  by  the 
will  or  law  of  the  state  or  sovereign  within  whose  borders  it  is 
situate.  As  the  soil  is  the  substratum  of  the  body  politic, 
called  a  state,  no  nation  or  state  would  be  able  to  preserve  its 
rights,  if  it  would  yield  to  any  other  power  than  its  own,  thu* 
right  to  dispose  of  its  soil.     The  reason  is  therefore  obvious,. 
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trhy  land  passes  accordiDg  to  the  lex  loci  r  ei  sUa .  The  same  rea- 
son applies  with  almost,  if  not  altogether,  an  equal  force  to  all 
property  of  an  immovable  nature.  As  all  property  which  is 
necessarily  stationary  must  be  enjoyed,  if  enjoyed  at  all,  under 
the  protection  of  the  laws  of  the  place  where  it  is,  and  must 
remain,  it  would  seem  but  reasonable  and  right  that  those sam& 
laws  should  alone  regulate  its  title  and  disposition. 

But  the  same  principle  does  not  apply  to  movable  property* 
Its  mobility  enables  its  owner  to  carry  or  remove  it  whitherso* 
ever  he  may  have  the  right  to  go.  It  may  therefore  be  con* 
sidered  as  incident  to  his  person,  and  liable  to  the  same  regula- 
tions of  government  or  law.  If  he  reside  in  a  foreign  state,  he 
may  carry  the  property  there,  without  encroaching  on  the- 
essential  rights  or  power  of  the  state  from  within  whose  limits- 
it  was  removed.  And  it  may,  wherever  it  may  happen  to  be, 
therefore,  be  considered  as  a  constituent  portion  of  the  wealth 
of  the  state  to  which  its  owner  belongs:  Vatt.  165,  174.  It 
would  seem,  therefore,  that  such  property  ought  to  be  subject 
to  the  lex  domicilii. 

As  the  same  necessity  did  not  exist  for  subjecting  movable^ 
or  personal  estate  to  the  lex  domicilii,  as  that  which  existed  for 
applying  the  lex  rei  sike  to  real  or  immovable  estate,  the  inter- 
national rule  as  to  movables  or  personalty  had  not  generally^ 
obtained  until  modern  times,  when  nations  had  become  com- 
mercial, and  comparatively  civilized,  reasonable,  and  just. 

The  rule  is  not  universal,  because  it  is  not  obligatory  on  a 
state  that  withholds  its  assent  to  it.  The  *'  droit  d'aubain"  of 
France  was  not  finally  repealed  until  1819.  But  the  rule  as  ta 
the  law  of  the  domicile  has  generally  obtained,  and  will  apply 
wherever  it  has  not  been  interdicted. 

It  is^  tiierefore,  not  a  necessary,  but  a  customary  law  of  na- 
tions, and  is  called  a  law  of  comity.  But  we  do  not  con- 
sider it  strictly  a  law  of  comity.  If  it  were,  then  it  would 
be  perfectly  arbitrary,  and  however  unreasonably  it  might  be 
qualified,  this  court  would  have  to  apply  it  as  it  is.  But  the 
reasons  which  have  been  barely  suggested,  and  many  othera 
which  might  be  urged,  tend  to  show  that  it  is  a  just  and  a  re&-> 
Bonable  rule,  almost  the  converse  of  the  lex  rei  sUce,  and  that^ 
therefore,  in  the  absence  of  any  controlling  consideration  to  the 
contrary,  it  should  be  interpreted  and  applied  coextensively 
with  its  reason  and  fitness.  And  we,  therefore,  consider  it  a» 
applicable  to  ail  movable  property.  This  is  the  doctrine  of 
Tatiel;  see  pages  172-175,  and  Hub.  supra.    All  courts  and  ele- 
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mentary  writers  who  have  attempted  to  define  the  rule  haTS 
not  employed  precisely  the  same  language.  Many  have 
used  the  terms  ''real"  estate  and  "personal"  estate,  whilst 
others  have  employed  the  more  appropriate  terms  "movable" 
And  "  immovable  "  estate.  We  have  suggested  what  we  con- 
43ider  a  sufficient  reason  for  the  application  of  the  lex  rei 
HUB  to  immovable  estate.  The  same  reason  would  tend 
forcibly,  if  not  conclusively,  to  show  that  the  lex  domicilii  should 
be  applied  to  all  movable  property.  And  we  have  not  been 
ablo  to  ascertain  that,  in  any  one  instance,  any  of  those  who 
have  authoritatively  used  the  terms  " real"  and  "personal "  in 
reference  to  this  question,  can  be  understood  as  intending  by 
the  term  "  real  estate,"  anything  more  or  less  than  immovables, 
or  by  the  term  "  personal  estate,"  anything  more  or  less  than 
movables. 

Huberus,  in  treating  of  this  principle  of  public  law,  says: 
""  These  things  are  not  by  the  immediate  force  of  the  foreign  law, 
but  the  consent  of  the  supreme  power  in  the  other  government, 
which  gives  an  efifect  to  foreign  laws  within  its  own  jurisdiction; 
in  regard  to  the  mutual  convenience  of  the  two  nations,  which 
is  the  foundation  of  all  these  rules."  He  is  here  treating  of 
the  law  among  nations,  whereby  estates  pass,  and  says  that 
"movables"  pass  by  the  law  of  the  domicile,  "immovables" 
by  that  of  the  place  where  they  may  be. 

Toller,  in  his  treatise  on  executors,  says:  "The  personal 
property  of  an  intestate,  wherever  situated,  must  be  distributed 
according  to  the  law  of  the  country  where  his  domicile  was,  and 
such  is  prima  facie  the  place  of  bis  residence.  Yet,  it  must  be 
stationary,  not  an  occasional  residence,  in  order  that  the  muni- 
>cipal  regulations  may  attach  on  the  property.  If,  therefore,  an 
Englishman  be  settled  and  die  in  this  country,  and  admiuistra- 
tion  be  taken  out  to  him  here,  debts  due  to  him,  or  other  of  hia 
personal  effects  in  Scotland,  or  abroad,  shall  he  distributed  ac* 
oording  to  the  law  of  England.  But  if  an  alien,  resident  abroad, 
die  intestate,  his  whole  property  here  is  distributable  according^ 
to  the  laws  of  the  country  where  he  so  resides;  otherwise,  no 
foreigner  could  deal  in  our  own  funds,  but  at  the  peril  of  hia 
effects  going  according  to  our  laws,  and  not  to  those  of  his  owa 
country." 

Yattel  says:  "  Since  the  foreigner  still  continues  to  be  a  citi- 
zen of  his  own  country,  the  property  he  leaves  at  his  death  in 
a  foreign  country  ought  naturally  to  devolve  on  those  who  are 
bis  heirs,  according  to  the  laws  of  the  state  of  which  he  is  ft 
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member.  Bat  notwithstandiiig  this  general  rule,  bis  immova* 
ble  effects  are  to  be  disposed  of  according  to  the  laws  of  the 
<3oiinti7  where  they  are  situated."  In  speaking  of  testaments, 
he  says:  *'  As  to  the  bequests  themselves,  we  have  already  ob- 
eerved  that  those  which  relate  to  immovables  ought  to  be  con- 
formable to  the  laws  of  the  country  where  those  immoTables 
are  situated.  But  as  to  moTnble  goods,  which  he  possesses 
elsewhere,  which  he  has  with  him,  or  which  follow  his  person, 
we  ought  to  distinguish  between  the  local  laws,  whose  effect 
can  not  extend  beyond  the  territory,  and  those  laws  which 
peculiarly  affect  the  character  of  a  citizen.  The  foreigner  re- 
maining a  citizen  of  his  own  country,  is  still  bound  by  those 
last  mentioned  laws,  wherever  he  happens  to  be,  and  is  obliged 
to  conform  to  them  in  the  disposal  of  his  personal  property, 
aod  all  his  movables  whatsoever."  He  also  says:  *'  The  prop- 
erty of  an  individual  does  not  cease  to  belong  to  him  on  ac- 
count of  his  being  in  a  foreign  country;  it  still  constitutes  a 
part  of  the  aggregate  wealth  of  his  nation/' 

Now,  whatever  may  be  the  foundation  of  the  rule,  whether 
it  be,  as  we  have  supposed,  and  as  Yattel  thought,  its  reasona- 
bleness and  fitness,  and  a  proper  regard  to  the  just  rights  of 
individuals  and  of  states,  or  whether,  as  Huberus  has  sug- 
gested, it  be  mutual  convenience  among  nations;  or  whether, 
according  to  the  idea  of  Toller,  it  be  the  advantage  of  com- 
mercial and  social  interchange,  without  fear  or  risk  that  the 
law  of  the  domicile  will  be  frustrated;  it  seems  to  us  that  the 
same  conclusion  will  result,  viz. ,  that  movables  will  be  subject 
to  the  lex  domicilii.  For  the  reason  of  each  of  the  foregoing 
hypotheses  is,  in  effect,  the  same,  and  applies  to  whatever  may 
be  attached  to  or  accompanies  the  person;  and  the  reason  inti- 
mated by  all  for  applying  the  lex  rei  bUcb  is  the  same,  viz.,  be- 
cause the  things  to  which  it  applies  are  not  transportable,  or 
even  movable,  and,  therefore,  must  be  considered  as  belonging 
to  the  sovereign  power  and  resources  of  the  state  within  whose 
jurisdiction  they  are  situated. 

When  the  additional  considerations  which  we  suggested,  in 
another  part  of  this  opinion,  be  superadded,  we  feel  authorized 
to  conclude  that  it  is  immovable,  aod  not  merely  real  estate 
which  is  governed  by  the  lex  rei  siUe;  and  that  it  is  movable, 
and  not  technically  personal  property,  which  is  regulated  by 
the  lex  domicUii.  This  doctrine  is  incidentally  recognized  in  the 
case  of  Rankin  v.  Lydia^  2  Marsh.  477. 

The  classification  of  property  into  movable  and  immovable 
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is  neither  arbitrary  nor  new.  It  is  founded  on  a  natural  and 
necessary  distiootion,  and  was  authoritatively  and  technically 
established  long  before  the  less  accurate  nomenclature  of  real  and 
j^ersonul  obtained.  The  civilians  divided  property  into  movable 
and  immovable.  Land  and  chattels  real  they  denominated 
"immovable,"  and  personal  chattels  they  called  "movable/* 
The  same  distinction  is  recognized  by  Bacon.  See  Bac.  Abr. 
Ex'rs,  H.  1;  and  by  Fonblanque,  vol.  2,  p.  333;  and  by  Toller^ 
138;  and  by  Swinburne,  305;  and  by  Touchstone,  447;  and  bj 
Blackstone,  vol.  2,  p.  389;  as  well  as  by  Yattel  and  Hubems,  supra. 

A  devise  of  "all  movables"  passes  all  chattels  personal.  A 
devise  of  "  all  immovables"  passes  the  land  and  all  chattels  real: 
Touch.  447.  Chattels  personal  are,  properly  and  strictly  speak- 
ing, things  movable,  which  may  be  annexed  to  or  attendant  on 
the  person  of  the  owner,  etc. :  2  Black.  Com.  391.  "  But  things 
[)ersonal,  by  our  law,  do  not  only  include  things  movable,  but 
also  something  more,  the  whole  of  which  is  comprehended  under 
the  general  name  of  chattels:"  Id.  389. 

The  interests  of  tenants  for  years,  and  of  mortgagees,  are 
termed  chattels  real,  ''as  being  interests  issuing  out  of,  or  an« 
nexed  to  real  estates,  of  which  they  have  one  quality,  mobility 
[immobility  ?].  which  denominates  th^m  real,  but  want  the  other, 
viz.,  a  sufiScient  legal  indeterminate  duration,  and  this  want  it 
is  that  constitutes  them  chattels:"  1  Inst.  118,  B. 

It  seems,  therefore,  that  there  is  an  essential  as  well  as  » 
technical  difference  between  immovable  and  real,  and  between 
movable  and  personal  estate.  All  movable  property  is  "  per- 
sonal," but  all  immovable  property  is  not  "  real  estate."  The 
law  of  nations  generally  characterizes  property  as  movable  and 
immovable.  The  common  law  employs  the  more  indefinite 
terms,  personal  and  real  estate;  and  hence,  as  we  suppose,  the 
common  law  terms,  instead  of  those  of  the  civil  and  national 
law,  have  been  frequently  used  by  common  law  judges  and 
writers,  when  speaking  of  the  international  rule,  which  we  are 
now  considering. 

The  jus  posiliminii  ot  Borne  did  not  apply  to  movables,  but 
applied  to  all  immovables.  And  the  jus  posiliminii  of  nations 
discriminates  between  movables  and  immovables:  Yattel,  8  b., 
c.  14,  sec.  209. 

From  the  foregoing  considerations,  we  feel  authorized  to 
adopt,  in  reference  to  the  subject  now  under  consideration,  the 
maxim,  "  MobUia  personam  sequnlur,  immobilia  situm.'* 

2.  Were  it  real,  and  not  immovable  estate,  which  ia  subject 
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to  the  lex  rei  sUw,  still  the  estate  must  be  intrinsically  real,  and 
not  so  barelj  in  name.  National  law  should  be  uniform,  and 
therefore  there  could  be  some  fixed  principle  whereby  its  appli- 
cation maj  be  tested.  If  the  international  law  had  used  the 
term  *'  real  estate/'  instead  of ''  immovable  estate/' it  would  mean 
such  property,  and  such  only,  as  by  common  consent  is  admitted 
to  be  real.  It  is  not  the  name,  but  the  thing,  which  must  be 
considered.  Were  Kentucky  to  declare  that  land  should  be 
called  personal  estate,  would  she  thereby  subject  her  soil  to  the 
dominion  of  foreign  law  ?  If  Scotland  had  declared  that  money 
should  be  denominated  real  estate,  would  Toller  have  been 
mistaken  wben  he  said  that  money  in  Scotland,  owned  by  a 
person  domiciled  in  England,  would  be  distributed  according 
to  the  law  of  England  ?  We  think  not.  The  land  would  still 
retain  all  the  natural  characteristics  of  realty,  and  the  money 
would  still  be  intrinsically  personal.  The  one  could  not  be 
moTed,  the  other  might  still  follow  the  person,  and  swell  the 
pocket  of  its  owner,  wherever  he  might  be  out  of  Scotland;  and 
the  law  of  nations  would  still  hold  one  to  be  real  and  the  other 
to  be  personal.  And  one  would  be  subject  to  the  law  of  the  place ; 
the  other  to  that  of  the  domicile;  notwithstanding  their  new 
and  inappropriate  names.  One  would  still  be  physically  and 
legally  movable,  the  other  immovable. 

3.  The  legislature  of  Kentucky  has  never  declared  that  slaves 
shall  be  absolutely  real  estate.  Except  as  to  descents  and  last 
wills,  they  are  yet,  in  every  respect,  admitted  to  be  personal. 
They  go  to  the  administrator,  and  may  be  assets  in  his  hands 
for  payments  of  debts.  The  heir  can  not  maintain  a  suit  for  a 
slave  of  the  intestate,  without  the  assent  of  the  administrator. 
Slaves  in  this  state  are  nominally  of  a  two-fold  character.  But 
the  personal  character  predominates.  For  every  purpose,  ex- 
cept those  which  have  been  mentioned,  they  have  ever  been 
considered  by  this  court  as  much  personal  as  their  nature  makes 
them.  In  the  case  of  Plumpton  v.  Cook,  2  Marsh.  451,  tbia 
court  said:  "  But  slaves  are,  in  their  nature,  as  much  personal 
estate  as  goods  and  chattels.  It  is  true,  that  by  the  positive 
law  of  this  country,  slaves  are  declared  to  be  real  estate;  but 
by  the  same  law,  there  are,  to  that  rule,  so  many  exceptions,  that 
they  may,  at  least  in  common  parlance,  and  to  a  common  in- 
tent, be  sufficiently  described  as  personal  estate."  In  HawHixs 
V.  Craig,  6  Mon.  257,  this  court  says:  '*  Slaves,  for  most  pur-^ 
poses,  are  chattels." 
The  act  of  1798,  which  declares  that  slaves  shall  be,  sub  modo. 
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real  estate,  not  only  declares  that  they  shall  go  to  the  adminia- 
trator  in  the  first  instance,  and  shall  pass  by  contract  as  chat- 
tels, but  provides  that  there  shall  be  no  limitation  in  remainder 
of  a  slave  by  deed  or  will,  otherwise  than  a  remainder  of  a  chattel 
might  be  limited.  The  chief  object  of  the  act  of  1798,  in  de- 
claring slaves  to  be  real  estate,  was,  that,  as  they  are  persons^ 
they  should  not  be  sold  by  the  administrator,  unless  a  defect 
of  assets  required  a  sale;  but  should,  like  land,  go  to  the  de- 
visee, or  descend  to  the  family  of  the  deceased  owner. 

Slaves  of  the  wife,  in  possession,  vest  absolutely  in  the  hus- 
band. Considering  them  merely  as  property  in  the  abstract^ 
are  they  personal  or  real  estate?  They  must  surely  be  admitted 
to  be  personal.  They  are  persons,  and  are,  therefore,  in  their 
nature  personal.  They  are  movable  and  perishable,  and  there- 
fore are  not  real  in  their  nature.  The  law  which  imparts  to 
them,  for  a  special  purpose  and  to  a  qualified  extent,  the  facti- 
tious quality  of  realty,  still  considers  them,  for  most  purposes^ 
and  to  a  greater  extent,  personalty. 

In  reference  to  the  question  now  under  consideration,  ihej 
must,  therefore,  be  taken  to  be  both  movable  and  personal. 
This,  too,  seems  to  have  been  the  opinion  of  this  court  in  the 
case  of  Rankin  v.  Lydia,  where  the  doctrine  of  Yattel,  as  to 
movables  and  immovables,  is  recognized,  and  slaves  are  classed 
with  movables. 

4.  If  the  legislature  of  this  state  had  declared  that  slaves 
should  be  considered  real  estate,  without  qualification;  such  an 
act  should  not  be  construed  to  be  an  abrogation  of  the  inter- 
national law  as  to  the  disposition  of  movables.  Conceding  that 
a  state  may  rightfully  refuse  to  admit  the  application  within  its 
borders  of  a  public  law  adopted  by  other  states  for  regulating 
international  rights,  still  such  a  selfish  policy  should  not  be 
attributed  to  any  respectable  state  without  clear  proof  that  it 
was  intended.  For  analogical  reasoning  and  authority  on  this 
point,  see  Bond  et  al.  v.  Jay,  7  Cranch,  350;  and  Van  Eeimadyk 
V.  Kane  ei  al,  1  Gall.  377. 

The  law  of  this  state,  not  having  even  declared  that  slaves 
shall  be  absolutely  real  estate;  and  the  legislature  never  having 
even  intimated  that  they  should  not,  as  other  movables,  be 
subject  to  the  lex  domicilii;  this  court  would  not  be  authorized 
to  presume  that,  by  declaring  that,  for  a  certain  purpose,  they 
should  be  considered  real  estate,  the  legislature  intended  to 
subject  them  to  the  lex  rei  sitoB,  and  thereby  take  them  from  the 
operation  of  a  rule  recognized  by  almost  the  whole  civilized 
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world.  MoreoYer,  we  can  perceive  no  motive  for  such  legisla- 
tion. It  is  true  that  slaves,  though  property,  are  persons,  and, 
like  other  persons,  may  have  their  local  attachments  and  per- 
sonal endearments.  But  such  an  act  as  that  contemplated, 
could  not,  in  any  degree,  prevent  the  sundering  of  all  these  ties. 
Slaves  are,  even  as  property,  **7nat?CTi<ia,"  locomotive.  They 
are  not  affixed  to  the  land  like  the  villeins  regardant  of  England 
once  were.  Their  owners  may  export  them  as  merchandise. 
It  could  not,  therefore,  be  material,  even  to  the  philanthropist, 
whether  a  citizen  of  Virginia  should  acquire  title  to  a  slave  in 
Kentucky,  by  deed  or  by  parol,  or  by  one  law  of  descent  or 
another.  If  he  acquired  title  by  a  law  of  primogeniture,  the 
slave  would  be  treated  no  worse,  nor  be  in  any  more  danger  of 
being  carried  to  Virginia,  or  elsewhere,  than  if  the  acquisition 
had  been  regulated  by  any  other  rule  of  descent. 

Slaves  do  not  escheat,  as  immovable  property  would;  and^ 
therefore,  the  state  has  no  more  interest  in  them,  as  property, 
than  it  has  in  horses,  or  other  movables;  and,  consequently, 
there  could  be  no  motive  for  excepting  them  from  the  opera- 
tion of  the  lex  domicilii,  to  which  other  movables  are  subject. 

In  every  aspect  in  which  we  have  been  able  to  consider  the 
subject,  the  conclusion  must  be  the  same,  to  wit,  that  slaves 
in  this  state  must  pass  according  to  the  lex  domicUii,  We  do 
not  consider  the  Demerara  case,  decided  by  an  eminent  jurist 
(Kent),  as  applicable. 

By  a  law  of  Demerara,  slaves  were  made  to  pass  with  the 
land,  and  were,  therefore,  legally  as  immovable  as  the  land  it- 
self. And,  consequently,  whatever  may  have  been  the  reason  of 
the  decision,  there  was  sufficient  reason  for  deciding,  as  was 
done,  that  the  law  of  Demerara,  and  not  that  of  the  domicile, 
should  govern. 

But  if  there  be  no  law  of  Indiana  whereby  the  slave  de- 
vised could  descend,  or  be  distributed,  it  may  be  conceded 
that,  of  necessity,  the  law  of  Kentucky  would  have  regulated 
the  disposition  of  her  in  the  event  of  Moore's  intestacy. 

And  here  another  obstacle  is  presented.  The  counsel  for  the 
appellees  iusist  that  as  slavery  was  not  tolerated  in  Indiana,  a 
dave  could  not  be  held  or  alienated  in  virtue  of  any  law  of  In- 
diana; and  that,  therefore,  Moore's  slaves  in  Kentucky  could 
have  descended  or  have  been  otherwise  disposed  of  only  ao> 
cording  to  the  law  of  Kentucky. 

We  know  that  the  organic  law  of  Indiana  declares  that  there 
■hall  be  no  slavery  or  involuntary  servitude  within  her  borders. 
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But  we  knoWy  also,  that  the  interdict  is  merely  social  and  terri- 
torial. It  does  not  operate  on  an  individual  citizen  of  Indiana 
as  a  citizen.  It  does  not  disqualify  him  from  holding,  as  a  citi- 
zen of  Indiana,  slaves,  wherever  slavery  is  permitted.  As  a 
state  is  but  an  aggregation  of  individuals,  the  whole  body  poli- 
tic is  interested  in  the  rights,  proprietary  as  well  as  personal,  of 
each  individual  citizen,  wheresoever  or  of  whatsoever  kind  the 
property  may  be,  or  whithersoever  the  citizen  may  go.  Indiana 
is  interested  in  the  slaves  owned  by  her  citizens  in  Kentucky  or 
elsewhere.  Their  value  constitutes  a  portion  of  her  aggregate 
wealth.  Indiana  herself  might,  in  her  own  corporate  right,  own 
slaves  in  Kentucky.  She  would  then  have  an  obvious  interest  in 
them,  and  an  acknowledged  right  to  dispose  of  them  according  to 
her  own  will  or  law.  She  has  an  equally  obvious,  though  not  aa 
direct  an  interest  in  slaves  in  Kentucky,  owned  by  her  citizens; 
and  it  is  her  duty  to  her  citizens  and  to  herself,  and  is,  conse- 
quently, her  privilege,  according  to  the  laws  of  nations,  to  de- 
fend that  property  against  aggression  or  in  j  usiioe.  And  as  slaves 
are  movable,  and  essentially  personal  estate,  and  therefore  pass 
according  to  the  law  of  the  owner's  domicile,  Indiana  would 
have  a  right  to  declare  by  law  how  the  slaves  of  her  intes- 
tate citizens  should  descend  or  be  distributed.  She  might 
rightfully  declare  that  they  should  descend  to  any  person  whom 
ehe  should  think  proper  to  designate  as  heir.  She  has  no  law 
for  regulating  the  descent  or  distribution  of  slaves  held  within 
her  own  limits,  because  none  can  be  there  held;  but  she  has  a 
law  prescribing  the  distribution  of  personal  chattels  belonging  to 
her  intestate  citizens  within  her  own  limits  or  elsewhere.  And 
it  seems  to  us,  that,  when  the  nature  and  reason  of  the  interna- 
tional rule  as  to  movables  are  understood,  it  should  be  admitted, 
that  although  slaves  can  not  be  carried  to  and  domiciled  in  In- 
diana, the  law  of  that  state,  as  to  the  distribution  of  personal 
chattels  or  movable  property,  must  regulate  the  distribution  of 
slaves  in  Kentucky. 

It  is  to  be  presumed  that  every  person  would  desire  that  the 
estate  which  he  may  leave  undisposed  of  at  his  death  should  go 
to  those  who  are  designated  as  his  heirs  or  distributees  by  the 
laws  of  his  own  country,  or  of  the  country  of  his  domicile,  which 
he  had  chosen  as  his  country.  It  is  therefore  just  to  permit 
this  natural  wish  to  be  fulfilled,  bo  far  as  it  can  be  done  consist- 
ently with  the  just  rights  of  nations.  But  to  permit  movable 
property  to  pass  according  to  the  law  of  the  domicile,  is  not  only 
not  incompatible  with  national  justice,  but  is  perfectly  conso- 
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nant  with  the  policy,  and  obviouslj  ])foi^otive  of  the  interests, 
of  all  civilized  and  commercial  nations.  This  lex  domicilii  en- 
coarages  social  iDtercourse  and  commercial  interchange  among 
nations,  and  therefore,  as  far  as  it  thus  operates,  promotes  their 
mutual  welfare.  A  citizen  of  the  United  States  would  engage 
reluctantlj  in  commerce  or  trade  with  England,  if  he  knew 
that  all  the  property  which  he  might  take  there,  or  acquire 
there,  would,  in  the  event  of  his  death  intestate,  whilst  it  was 
there,  go  to  those  who,  by  the  law  of  England,  and  not  that  of 
his  own  country,  would  be  entitled  to  it. 

In  addition  to  these  considerations,  we  must  not  forget  that 
his  country  has  an  interest  in  his  estate;  and  therefore,  as  well 
as  because  he  is  a  part  of  herself,  has  an  "  internal,"  though 
imperfect  right  to  control  the  disposition  of  his  property, 
wherever  it  may  be;  for  wherever  it  shall  happen  to  be,  it  is 
still  his,  and  therefore  should  be  considered  as  a  constituent 
part  of  her  resources.  Hence,  as  no  "  external "  right  or  duty 
is  inconsistent  with  this  internal  right,  modern  nations,  for  the 
purpose  of  doing  justice,  and  encouraging  a  free  and  fearless 
social  and  commercial  intercourse,  have  consented  that  the  lex 
domicUii  shall  apply  to  movable  property  within  the  jurisdiction 
of  a  nation  or  state  where  the  owner  is  not  domiciled.  Now, 
in  the  application  of  this  law,  it  can  not  be  material  by  what  law 
the  property  is  held.  All  property  is  held  in  virtue  of  the  law 
of  the  place  where  it  is.  A  oitizen  in  Indiana  owning  a  horse 
in  Kentucky  would  hold  it  here  in  consequence  of  the  local  law; 
but  still  the  horse  would,  on  the  death  of  the  owner  intestate, 
go  to  the  heir  or  distributee  designated  as  such  by  the  law  of 
Indiana. 

Nor  can  it  be  material  whether  or  not  the  law  of  the  domicile 
authorizes  the  proprietor  to  carry  the  specific  property  hence, 
and  enjoy  it  there;  for  even  if  it  would  not,  still  it  should  be 
presumed  that  he  desired  that  it  should  belong  to  those  ap- 
pointed to  be  his  successors  and  heirs  by  the  law  of  his  home; 
and  still,  also,  would  the  community  of  which  he  was  a  con- 
stituent member  have  the  same  interest  in  regulating  the  dis- 
position of  it,  as  if  it  had  been  left  at  the  domicile,  and  recog- 
nized there  as  property.  The  heir  or  successor  would  be 
entitled  to  hold  it  or  its  avails  (after  payment  of  debts),  just  as 
the  ancestor  or  predecessor  held  it.  And  the  law  of  the  domi- 
cile should  designate  that  heir  or  successor.  This  it  can  cer- 
tainly do,  although  no  such  property  can  be  held  at  the  domicile. 
And  this  the  law  of  Indiana  has  done,  when  it  declared  how 
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the  moTable  property  or  chattels  personal  of  her  intestate 
citizens  should  be  distributed;  or,  in  other  words,  who  shoald 
be  entitled  to  distribution.  This  law  applies  to  all  such  prop- 
erty, whether  in  Indiana  or  elsewhere,  and  whether  it  can  be 
held  in  Indiana  or  not.  The  law  of  Indiana  interdicting  slavery 
there  does  not,  iu  the  language  of  Yattel,  as  already  stated^ 
''  a£Fect  the  character  of  a  citizen."  If  it  did,  Moore  would 
have  had  no  right  to  the  slave  in  Kentucky  us  long  as  he  m^bs 
a  citizen  of  Indiana;  and  neither  the  appellant  nor  appellee? 
would  have  any  legal  claim  to  her.  A  contract  for  a  slave  in 
Kentucky  would  be  enforced  in  Indiana:  Huberus,  supra.  An 
executed  contract  in  Indiana  for  a  slave  in  this  state  might  be 
valid,  and  should  be  construed  according  to  the  lex  loci  contractus 
A  valid  devise  of  a  slave  in  Kentucky  may,  as  both  parties  admit, 
bo  made  in  Indiana;  and  it  seems  to  us  quite  clear  that  the  law 
of  Indiana  must  regulate  the  mode  of  devising  her.  The  effeei 
of  the  devise  is  another  matter. 

It  would  seem  to  result,  from  the  foregoing  considerations^ 
that  there  is  a  law  of  Indiana,  whereby  the  slaves  now  in  con- 
test could  be  distributed  in  Kentucky. 

Suppose  that  a  citizen  of  the  Uuited  States  in  a  commercial 
adventure  abroad,  had  amassed  a  large  sum  in  foreign  coin» 
bank  notes,  or  other  commodity,  which  had  been  declared  con* 
traband  by  the  law  of  his  country,  and  which,  therefore,  hm 
could  not  legally  bring  with  him  to  the  United  States,  nor 
circulate,  or  enjoy  at  home;  he  intended,  therefore,  to  ex« 
change  them  for  other  commodities,  which  he  could  lawfully  im» 
port  and  enjoy,  but  died  intestate  before  he  made  the  conver- 
sion. Who  would  be  entitled  to  the  property,  the  persona 
entitled  to  distribution  by  the  law  of  his  domicile,  or  those  ap- 
pointed by  the  law  of  the  place  where  he  died?.  The  law  of 
the  domicile,  regulating  the  distribution  of  personal  chattels, 
would  predominate,  although  that  law  did  not  permit  sach 
property  to  be  enjoyed  at  the  domicile.  Suppose  that  the 
goods  had  been,  at  his  death,  where  there  was  no  law,  how 
would  they  have  been  distributed  ? 

A  citizen  of  Indiana,  owning  a  sugar  plantation  in  Lousiana^ 
buys  slaves  in  Virginia,  intending  to  employ  them  in  \h» 
cultivation  of  the  sugar  cane,  or  to  sell  or  exchange  them. 
While  descending  the  Ohio  river  in  a  boat  with  the  slaves,  he 
die^  intestate  within  the  juriKdiction  of  the  state  of  Ohio.  Now^ 
what  law  would  re;;:ulate  the  descent  or  distribution  of  these 
sliivus?    The  law  <  f  Virrrinia  certainly  could  not,  nor  could  that 
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of  Ix>m8iaQa;  for  at  the  death  of  the  owner,  the  slaves  were  in 
neither  of  these  states,  nor  was  the  intestate  in  either  of  them, 
or  domiciled  in  either.  According  to  the  position  assumed  by 
the  counsel  for  the  appellees,  the  law  of  Ohio  could  not  operate, 
because  slavery  is  not  permitted  in  Ohio,  and,  if  that  position 
be  defensible,  thei.  the  law  of  Indiana  could  not  apply,  and 
consequently  there  would  be  no  law  for  distributing  the  slaves. 
If  they  could  be  distributed  according  to  the  law  of  Ohio,  they 
could,  of  course,  be  distributed  according  to  that  of  Indiaua; 
and,  in  that  event,  should  be  distributed  according  to  the 
latter,  because  it  was  the  law  of  the  domicile.  And  if  they 
should  be  thus  distributed  in  the  case  supposed,  they  go  ac- 
cording to  the  same  law  in  the  case  now  before  us.  It  seems  to 
US  undeniable,  that  in  the  supposed  case,  the  law  of  Indiana 
would  operate.  Then  there  must,  of  course,  be  a  law  of  Indiana, 
which  can  regulate  the  descent  or  distribution  of  slaves  in 
Kentucky;  and  if  there  be,  and  if  also,  as  we  have  decided, 
slaves  pass  according  to  the  law  of  the  domicile,  the  law  of 
Indiana  must  control  in. this  case. 

The  slaves  could  not,  as  such,  be  taken  to  Indiana;  but  their 
value  is  there  in  contemplation  of  law,  and  is  not  here.  They 
may  be  carried  from  the  state,  and  converted  into  money.  The 
money  will  belong  to  Indiana.  So  the  land  may  be  sold,  and 
the  price  may  belong  to  Indiana;  but  still  the  land  would  be 
here,  and  belong  to  Kentucky. 

The  interests  or  rights  of  Kentucky  can  not  be  affected 
by  yielding  to  Indiana  the  right,  according  to  the  usage 
among  nations,  to  regulate  the  descent  or  distribution  of  slaves 
belonging  to  her  citizens,  and  happening  to  be  here  at  the 
time  of  the  owner's  death.  The  value  of  the  slave  devised 
by  Moore  was  potentially  in  Indiana.  The  slave  was  his  prop- 
erty, by  permission  of  the  sovereign  power  of  Indiana,  as 
well  as  by  that  of  Kentucky.  It  belonged  to  the  class  of 
movable  estate,  or  chattels  personal.  The  law  of  Indiana 
regulating  that  general  classification  of  property,  applies  to  all 
specific  articles  of  property  within  its  range,  by  whatever  law 
it  may  be  held.  There  is,  therefore,  a  law  of  Indiana,  which 
proprio  vigore  could  apply  to  and  control  the  right  to  the  slave. 

Wherefore,  if,  by  the  law  of  Indiana,  Mrs.  Ewing  was  legiti- 
mate, or  oould  have  been  entitled  to  the  slave  in  Kentucky  at  hei 
father's  death  (had  he  died  intestate),  there  was  an  implied 
revocation  of  the  will  as  to  the  slave,  as  well  as  to  the  land;  but 
»,  there  has  been  no  such  revocation. 
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But,  on  this  branch  of  the  case,  we  are  met  with  an  argu- 
ment in  limine.  The  counsel  for  the  appellees  insist,  that  as 
Mrs.  Ewing  was  legitimate  in  Kentucky,  she  could  not  Lave 
been  illegitimate  in  Indiana  or  elsewhere.  This  argument  is 
inconclusive  when  applied  to  the  facts  in  this  case.  As  issue 
is  one  of  the  objects  and  fruits  of  marriage,  and  as  it  is  a  gen- 
oral  rule  that  the  incidisnts  follow  the  law  of  marriage  itself, 
the  argument  would  have  been  more  formidable,  if  it  had  been 
shown  that  the  marriage  in  this  case  had  been  legal.  But^ 
even  then,  it  would  not  have  been  conclusive;  for,  althougli 
marriage,  like  other  civil  contracts,  must  be  regulated  by  the 
lex  loci  contractus,  it  is  not  every  marriage,  which  may  be  valid 
by  the  law  of  the  place  where  it  was  consummated,  that  will  be 
recognized  as  legal  everywhere  else.  Every  sovereign  state  is 
the  conservator  of  its  own  morals,  and  may  nullify  incestnous 
or  polygamous  contracts. 

But  the  marriage  of  Mrs.  Swing's  parents  was  illegal  by  the 
law  of  this  state,  if  the  mother  was  then  the  wife  of  Prince.  On 
the  same  hypothesis,  it  was  illegal  in  Indiana.  Beside,  the 
marriage  was  solemnized  in  Kentucky,  in  the  contemplation  of 
being  enjoyed  in  Indiana.  And  if  it  had  been  legal  here,  the 
state  of  Indiana,  where  the  parties  lived,  might,  for  preserving 
domestic  purity,  have  bastardized  the  issue,  as  a  penalty  for  a 
demoralizing  cohabitation,  if  it  were  such.  If  such  a  penalty 
may  be  attached  to  polygamy,  it  surely  may  be  incurred  by 
polyandrism,  or  the  having  of  more  than  one  husband  at  the 
same  time. 

The  law  of  Kentucky,  which  declared  that  'Mssue  in  marria^ 
deemed  null  in  law  "  should  be  legitimate,  can  be  applied  only 
6o  far  as  the  estate  in  Kentucky,  which  descends  according  to 
her  law,  may  be  concerned. 

It  is  a  law  of  inheritance.  It  does  not  operate  extra  terri" 
iorium,  so  as  to  legitimate,  in  another  state,  a  child  who,  by  the 
law  of  that  state,  would  be  illegitimate  there.  This  statute  of 
Kentucky  would  have  applied  to  the  land,  even  if  the  marriage 
had  taken  place  in  Indiana.  But  the  issue,  being  born  in  In* 
diana,  must  be  illegitimate,  unless  the  marriage  was  valid,  or 
unless  she  was  legitimated  by  the  law  of  Indiana. 

2.  We  do  not  know,  judicially,  that  the  act  of  ITSS,  of  Vir- 
ginia, which  has  been  quoted,  was  ever  in  force  in  Indiana. 
The  northwestern  territory  was  ceded  by  Virginia  to  the  con- 
federation in  1784.  The  ordinance  of  1787  sheds  no  light  on 
this  subject.     It  only  sanctions  the  laws  of  Virginia  which  had 
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been  applied  to  the  ceded  tenitoiy.  We  know  that  the  com- 
mon law  was  once  in  force  in  Indiana;  and  therefore,  as  no  other 
law  has  been  shown,  we  are  bound  to  presume  that  the  common 
Aiw  in  relation  to  marriage  and  legitimacy  furnishes  the  only 
"ule  for  testing  the  legitimacy  of  Mrs.  Ewing. 

Before  the  marriage  acts  of  William,  and  of  George  II.,  a 
contract  of  marriage,  per  verba  de  prcBsenti,  was  considered 
"  ipsum  Tnatrimonium,"  when  consummated  by  persons  laboring 
under  no  legal  disability.  Although  Innocent  III.  endeavored 
to  convert  marriage  from  a  civil  into  a  religious  rite,  the  com- 
mon law  never  required  that  it  should  be  **  in  fade  ecclesice:"  2 
Salk.  431.  ''  Consensus  non  concubitus  facU  matriTnonium/'  was 
the  maxim  of  the  common  law. 

A  canonical  disability,  such  as  precontract,  consanguinity 
within  the  Levitical  degrees,  or  corporeal  infirmity,  rendered 
marriage  voidable  only;  and  until  divorce,  the  marriage  was 
deemed  legal,  and  the  issue,  of  course,  legitimate. 

But  a  civil  disability  rendered  marriage  void  ab  initio.  One 
of  these  disabilities  was  a  former  marriage,  undissolved  by 
death  or  divorce.  In  such  a  case,  the  second  marriage  was  not 
even  good  de  facto:  Biddleson  v.  Morgan,  Oro.  Eliz.  858;*  Pride 
▼.  Barla  of  Bath  and  Montague,  1  Salk,  121;  Oo.  Lit.  244;  Fen- 
ton  T.  Beed,  4  Johns.  62  [4  Am.  Dec.  244];  Jackson  v.  Claw,  18 
Id.  347. 

If,  therefore,  the  mother  of  Mrs.  Ewing  was  the  lawful  wife 
of  Prince  when  she  married  Moore,  that  marriage  was  ipso  facto 
void,  and  the  issue  was,  of  course,  illegitimate,  as  there  is  no 
proof  of  a  valid  marriage  at  any  time  subsequent  to  that  which 
was  celebrated  in  this  state  in  1806,  or  of  any  law  of  Indiana 
legitimating  the  child.  There  is  no  proof  of  an  actual  marriage 
between  Prince  and  the  mother  of  Mrs.  Ewing,  but  there  is 
abundant  proof  that  they  were  reputed  to  be,  and  recognized 
each  other  as,  husband  and  wife. 

It  is  a  general  rule  that  proof  of  an  actual  marriage  will  not 
be  indispensable,  except  in  cases  of  crim,  con. ,  and  in  prosecu- 
tions for  polygamy:  Morris  v.  MUler,  4  Burr.  2067.  In  England, 
the  spiritual  court  could  not  bastardize  the  issue  after  the  death 
of  the  father  or  mother,  but  the  reason  was  because  that  court 
proceeded  only  pro  salute  animoe.  Wherefore,  although  a  de- 
cision that  Mrs.  Ewing  is  illegitimate  might  reflect  discreditably 
on  the  memory  of  the  dead,  and  tend  to  degrade  the  living, 
nevertheless,  we  are  compelled  to  admit,  whatever  consequence 

1.    SiddUidmy.WogaH,Cto,Klix.88S. 


70  Sneed  v.  EwiNa.  [Eentnclgrf 

« 

may  result,  that  reputation  may  be  sufficient  to  prove  the  formei 
marriage,  and  the  consequent  illegitimacy.  But  proof  of  repu- 
tation merely,  should  be,  in  such  a  case,  clear  and  satisfactoiy. 
Cohabitation  and  recognition  create  a  presumption,  but  nothing 
more  than  a  presumption,  of  marriage. 

To  bastardize  the  issue  of  a  subsequent  marriage  of  either  of 
the  parents,  the  presumption  of  prior  marriage,  subsisting  in 
fall  force  at  the  date  of  the  last,  should  be  violent.  In  the  ab- 
sence of  proof,  the  law  presumes  in  favor  of  the  legality  of  the 
marriage  between  Mrs.  Ewing's  parents.  It  therefore  requires 
strong  evidence  of  the  alleged  prior  marriage  with  Prince,  and 
of  the  charge  that  Mrs.  Moore  was  the  lawful  wife  of  Prince 
when  she  married  Moore.  In  the  case  cited  from  2  Salk.,  al- 
though there  was  proof  of  reputation  of  a  former  and  subsist- 
ing marriage,  the  court  refused  to  set  aside  a  verdict  legitimating 
the  issue  of  a  second  marriage.  And  in  the  case  of  Van  Buskirk 
V.  Blaw,  18  Johns.,*  Spencer,  C.  J.,  says:  ''Cohabitation  and 
declarations  of  the  parties  afford  strong  prima  facie  evidence 
of  a  marriage  in  fact;  but  in  the  present  case  the  presumption 
is  encountered  by  strong  facts,  producing  very  great  doubts  of 
an  actual  marriage.  Without  any  apparent  rupture  between 
Yau  Buskirk  and  Jane  Blaw,  they  separated  nearly  forty  years 
ago,  without  any  claims  or  pretensions  upon  each  other  that 
they  were  man  and  wife.  It  seems  to  me,  a  jury  would  have 
been  authorized  to  say  that  their  cohabitation  was  meretricious." 
That  case  was,  however,  decided  on  another  ground,  viz.,  the 
presumption,  from  the  lapse  of  time,  that  Jane  Blaw  had  died, 
and  that,  after  her  death.  Van  Buskirk  again  married  the 
woman  whom  he  had  married  within  a  few  months  after  hia 
separatiou  from  Jane  Blaw. 

In  this  case.  Prince  abandoned  the  mother  of  Mrs.  Ewing, 
without  any  known  or  assigned  cause,  intending  never  to  return. 
He  never  did  return.  But  the  law  would  not  presume  hie 
death,  ni  the  date  of  Moore's  marriage,  because  then  he  had 
been  absent  only  about  three  years;  and  one  witness  swore  that 
he  was  alive  in  180.9. 

The  law  also  presumes  in  favor  of  the  legality  of  the  inter- 
course between  Prince  and  Mrs.  Moore,  as  well  as  of  that  be- 
tween her  and  R.  K.  Moore.  Whether  the  one  presumption  ox 
the  other  should  preponderate;  in  the  absence  of  all  positive 
evidence,  it  is  not  necessary  or  proper  now  to  decide. 

Whether  a. jury  ought  to  infer,  from  a  careful  consideration 

1.  Van  Buskirk  t.  Claw,  18  Johns.  Sift. 


April,  1831,]  Sneed  v.  EwiNa.  71 

of  all  ihe  facta  and  presumptions^  that  Prince  had  been  mar- 
ried to  Mrs.  Moorey  and  was  alive  when  she  married  Moore,  we 
shall  not  here  intimate,  nor  shall  we  decide  on  the  facts.  This 
is  the  province  of  a  jury.  Whether  the  marriage  of  her  parents 
were  valid  or  not,  Mrs.  Ewing  is  entitled  to  the  land  in  Shelby. 
So  far  the  law  will  decide,  and  a  jury  should  find  accordingly. 
But,  if  the  marriage  be  void,  and  the  issue  therefore  illegitimate, 
there  can  not  have  been  a  revocation  of  the  will  as  to  the  slave. 
The  validity  of  the  marriage  depends  on  facts.  When  they 
shall  be  ascertained,  the  law  will  be  as  decisive  in  relation  to 
the  slave  as  it  is  in  relation  to  the  land. 

A  statute  of  1797  requires  that  a  jury  shall  be  impaneled  to 
try  the  issue  in  a  suit  contesting  the  validity  of  a  will:  2  Dig. 
1244,  sec.  11.  If  Moore's  will  be  revoked,  then,  so  far  as  it 
has  been  revoked,  it  is  not  valid.  And  if  the  statute  of  1797 
gave  the  chancellor  jurisdiction  over  a  case  of  implied  revoca- 
tion, a  jury  is  indispensable  in  such  a  case,  because  a  jury  is 
required  in  all  cases  in  chancery  brought  for  trying  the  validity 
of  wills.  A  jury  is  as  necessary  to  try  the  issue  revocavU  vel 
non,  as  that  of  devisami  vel  non :  Pow.  on  Dev.  634;  3  H.  and 
Md.  526. 

As  the  record  does  not  show  that  the  parties  dispensed  with 
a  jury  by  agreement,  the  decree,  without  the  intervention  of  a 
jury,  is  erroneous. 

On  this  ground,  we  must  reverse  the  decree,  and  remand  the 
cause  for  a  trial  by  a  jury,  who,  as  the  law  is,  by  this  opinion, 
settled,  will  have  only  to  apply  the  facts  which  are  left  unde- 
cided. 

Decree  reversed,  and  cause  remanded  for  further  proceed- 
ings, according  to  this  opinion. 

Mr,  IHcholaa,  of  counsel  for  the  appellees,  presented  a  peti- 
tion for  a  modification  of  the  foregoing  decision,  but  the  same 
was  overruled  by  the  court. 


RiQBTS  OF  FoBXiON  ADMiinBTRATOB. — ^A  party  can  not  sue  or  defend  in 
the  courts  of  one  state  as  executor  or  administrator,  under  the  authority  of  a 
foreign  court  of  probate:  DooUUle  v.  Lewis,  11  Am.  Dec.  389,  note  394. 

Law  GovsRKnia  Will  as  to  Pebsonal  Property. — ^A  will  of  personal 
property,  not  executed  in  conformity  to  the  law  of  the  testator's  domicile  at 
the  time  of  his  death,  will  not  be  operative  in  regard  to  personal  property  in 
a  foreign  country,  although  executed  according  to  the  laws  of  that  country  i 
Detesbats  v.  Berquier,  2  Am.  Dec.  448,  note  454. 

COHABTTATIOK  AND  REPUTATION  are  sufficient  evidence  of  a  marriage,  ex- 
o^t  in  prosecations  for  bigamy,  and  actions  for  criminal  conversation:  Fortu* 
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hiU  ▼.  Jlfurray,  18  Am.  Dec.  344,  note  350,  in  which  other  cases  on  this  sub- 
ject in  this  series  are  collected:  Cram  v.  Bvrnham,  17  Id.  218. 

Mabbiaoe — Lex  Loci  Contractus  Governs. — See  Medtoay  v.  KeedJuim^ 
8  Am.  Dec.  131,  note  133;  Decoudie  v.  SaveUer,  Id.  478,  note  490. 

Imflied  Revocation  oi^  Will.— For  a  full  discussion  of  this  sobject,  sec 
note  to  Oravea  v.  Sheldon,  15  Am.  Deo.  659. 

Revocation  Pbo  Tanto.— A  conveyance  of  land  devised  is  pro  tatUo  a  in- 
vocation of  the  will:  Minuse  v.  Cox^  9  Am.  Deo.  313^ 
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£6  J.  J.  MAIWHAT.Tt,  166.1 

The  Words  "On  or  Bevorb"  a  Certain  Day,  when  inserted  in  an  agreement 

to  perform  an  act,  give  to  the  promisor  the  right  to  perform  the  act  at 
any  time  before  that  day,  and  performance  or  tender  before  such  day 
confers  upon  him  all  the  rights  he  would  have  acquired  by  performanoe 
or  tender  on  that  day. 

Bill  in  cbanoery.  Error  to  the  Shelby  ciiouit.  The  opinion 
states  the  case. 

Monroe,  for  the  plaintiff. 

Bichardson,  for  the  defendant. 

By  Court,  Robertson,  C.  J.  Wall  filed  a  bill  in  chancery 
against  Simpson,  for  a  specific  execution  of  a  contract  in  writing, 
whereby  Simpson  covenanted  to  convey  to  him  the  legal  title  to 
a  tract  of  land,  whenever  the  whole  consideration  (one  thousand 
two  hundred  dollars)  should  be  paid,  and  to  surrender  the  pos- 
session thereof  on  the  tenth  of  March,  succeeding  such  entire 
payment. 

The  bill  exhibited  the  covenant  of  the  import  and  tenor  which 
have  been  suggested;  and  averred  that  the  consideration  was 
payable  in  six  installments,  as  follows:  One  hundred  and  fifty 
dollars  payable  in  the  spring,  1827;  one  hundred  and  fifty  dol- 
lars payable  on  or  before  the  tenth  cf  March,  1828;  one  hundred 
and  fifty  dollars  payable  on  or  before  the  tenth  of  March,  1829^ 
one  hundred  and  fifty  dollars  payable  on  or  before  the  tenth  ol 
March,  1830;  one  hundred  and  fifty  dollars  payable  on  or  before 
the  tenth  of  March,  1831,  and  four  hundred  and  fifty  dollars  to 
to  be  paid  in  a  wagon  and  harness,  whenever  it  could  ^*  be  con« 
veniently  done;"  and  for  all  which  installments  separate 
promises  were  made  in  writing. 

The  bill  also  averred  that  all  the  installments,  except  the  one 
hundred  and  fifty  dollars  payable  on  or  before  the  tenth  of 
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March,  1831,  had  been  paid  prior  to  the  institation  of  the  suit, 
which  was  on  the  twenty-fourth  of  December,  1829;  and  that  the 
remaining  one  hundred  and  fifty  dollars  had  been  tendered  to 
Simpson,  and  a  conveyance  demanded;  but  that  he  refused  to 
take  the  money,  and  failed  to  make  the  title,  and  also  said  that 
be  would  not  surrender  the  possession  of  the  land  on  the  tenth 
of  March,  1830,  which  would  succeed  the  date  of  tender,  and  of 
the  filing  of  the  bill.  The  prayer  was,  therefore,  for  a  decree 
for  a  convey ance,  and  for  the  surrender  of  the  possession,  and 
a  tender  of  the  one  hundred  and  fifty  dollars  was  again  made  in 
the  bill. 

The  circuit  court  sustained  a  demurrer  to  the  bill,  and  there- 
npon  dismissed  the  bill  without  prejudice. 

The  circuit  court  was  of  opinion,  as  we  presume,  that  the  bill 
was  filed  prematurely,  for  there  is  no  other  plausible  hypothesis 
for  sustaining  the  decree. 

If  the  tenth  of  March,  1831,  had  been  positively  fixed  as  the 
time  for  paying  the  last  one  hundred  and  fifty  dollars,  there 
could  be  no  doubt  that  the  defendant  could  not  have  been  com- 
pelled to  receive  that  installment,  and  make  a  title  sooner  than 
that  time,  nor  required  to  surrender  the  possession  sooner  than 
the  tenth  of  March,  1832. 

But  the  parties  chose  to  stipulate  for  paying  the  last  one  hun- 
dred and  fifty  dollars  on  or  before  the  tenth  of  March,  1831. 
The  plaintiff  therefore,  had  a  right  to  insist  on  paying  the  last 
installment  **  before"  the  tenth  of  March,  1831;  and  whenever 
he  paid  it,  or  tendered  it,  he  had  a  right  to  demand  a  title. 

The  defendant  could  not  be  unjustly  prejudiced  or  surprised 
by  a  payment  or  tender  before  the  ultimate  hour  allowed  by  the 
contract,  because  the  express  terms  of  the  agreement  contem- 
plate the  contingency  of  a  more  prompt  payment,  and  provide 
such  security  against  surprise  as  the  defendant  chose  to  repose 
on,  by  entitling  him  to  the  undisturbed  occupancy  until  the 
tenth  of  March  succeeding  the  last  payment.  If  the  last  one 
hundred  and  fifty  dollars  had  not  been  paid  or  tendered  until 
the  tenth  of  March,  1831,  and  the  four  hundred  and  fifty  dol* 
lars,  payable  in  a  wagon  at  any  convenient  time,  had  still  re* 
mained  due,  the  plaintiff  would  not  have  been  entitled  to  a  con- 
veyance until  that  payment  also  had  been  made,  nor  would  h» 
have  been  entitled  to  the  possession  until  the  tenth  of  March 
succeeding  the  date  of  such  payment;  but,  if  he  had  paid  or 
tendered  the  four  hundred  and  fifty  dollars,  even  on  the  first  of 
March,  1831  (all  other  installments  having  been  paid),  he  would 
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have  been  entitled  instantly  to  a  oonvejanoe,  and  would  have 
bad  a  right  to  the  possession  of  the  land  on  the  succeeding  tenth 
day  of  the  same  month. 

If  the  parties  intended  that  the  title  should  not  be  demand- 
Jible  before  the  tenth  of  March,  1831,  and  that  the  defendant 
should  have  the  right  to  retain  possession  until  the  tenth  of 
March,  1832,  the  words  ''on  or  before"  were  inserted  without 
object  or  design,  and  should  now  be  considered  as  in  effect 
obliterated.  But  this  court  can  not  thus  distort  the  express 
<;ontract  of  the  parties.  If  they  intended  that  the  defendant 
should  not  be  required,  in  any  event,  to  make  a  title  before  the 
tenth  of  March,  1831,  or  to  surrender  the  possession  sooner 
than  the  tenth  of  March,  1832,  that  intention  has  not  been  ex- 
pressed, and  is  not  to  be  inferred.  If  such  had  been  the  under- 
standing of  the  parties,  other  language  than  that  which  has 
been  employed  should,  and  probably  would,  have  been  used. 

It  is,  therefore,  the  opinion  of  this  court  that  on  paying  or 
tendering  the  last  installment  which  remained  due,  the  plaintifE 
was  entitled  to  a  conveyance  of  the  legal  title  to  the  land,  and 
that,  therefore,  although  he  was  not  then  entitled  to  the  pos- 
session, he  had  a  right  to  prosecute  his  bill  in  chancery  for  a 
title.  Whether  he  had  a  right  to  the  possession  of  the  land  on 
the  tenth  of  March,  1831,  we  need  not  now  decide. 

Wherefore,  the  decree  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  overrule  the  demurrer 
to  the  bill,  and  to  permit  such  proceedings  as  shall  be  neces- 
sary and  proper  for  a  full  and  final  bearing  of  the  case  on  its 
merits. 


Paxton  v.  Freeman. 

[6  J.  J.  Mabsbalx^  334.] 

Pbopertt  Exempt  from  Salb  under  ExE^nrrioN  mat  bb  Qoktktkd  on 
B!xcHANOED  by  the  defendant  in  execution,  even  after  the  delivery  of 
the  execution  to  tho  officer. 

Detinue.    Error  to  the  Franklin  circuit.     The  opinion  states 
the  case. 

Monroe,  for  the  plaintiff. 

ffaggin,  for  the  defendant. 

By  Court,  Bobebtson,  C.  J.     This  writ  of  error  is  proseonted 
to  reverse  a  judgment  rendered  against  the  plaintiff  in  error. 
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in.  an  action  of  detinue  for  a  horse,  instituted  by  him  against 
the  defendant. 

Tt  seems  from  the  evidence,  that  after  a  fieri  faciaa  had  been 
delivered  to  the  sheriff,  in  favor  of  the  defendant,  against  Samuel 
S.  Crocket,  who  then  owned  the  horse,  the  plaintiff  obtained 
the  horse  from  Crocket  bj  exchange,  made  in  good  faith;  and 
that  the  sheriff,  after  the  exchange,  levied  the  execution  on  the 
liorse  in  the  plaintiff's  possession,  and  sold  it  against  the 
plaintiff's  consent,  and  at  the  instance  of  the  defendant,  who 
iv'as  the  purchaser  at  the  sale.  It  appears  also  that  at  the  time 
of  exchange.  Crocket  was  a  housekeeper  and  cultivator  of  the 
soil,  and  had  no  other  horse  than  that  now  in  controversy,  and 
which  was  a  work  horse, and  that  he  had  no  oxen.  Upon  these 
facts,  the  plaintiff  insisted  that  as  the  horse  was  exempt  from 
sale  by  execution,  he  (the  plaintiff)  was  not  divested  of  his 
right,  and  that  the  defendant  had  acquired  no  title  by  his  pur- 
chase. But  the  circuit  court  instructed  the  jury  that  the  de- 
fendant was  not  bound  to  know  the  facts  which  exempted  the 
horse  from  execution,  and  acquired  a  good  title  by  his  pur- 
chase; and  accordingly  the  jury  found  a  verdict  for  the  defend- 
ant, and  the  court  gave  judgment  in  his  favor. 

There  can  be  no  doubt  that  the  horse  was  exempted  by  law 
from  sale  under  the  execution.  And  it  seems  to  us,  as  a  neces- 
sary legal  consequence,  that  the  sale  against  the  consent  of  the 
plaintiff  conferred  no  title  on  the  purchaser.  Prior  to  the  ex- 
change the  horse  was  not  liable  to  execution.  The  plaintiff  in 
error,  therefore,  acquired  a  title  unincumbered  by  any  lien  re- 
sulting from  the  execution.  As  then  Crocket  had  no  interest 
in  the  horse  after  the  exchange,  and  as  the  defendant  in  error 
could  have  acquired  by  his  purchase  under  execution  no  better 
title  than  Crocket  had  at  the  time  of  the  sale,  the  circuit  court 
erred  in  its  opiuion. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Helm  v.  Boone. 

[6  J.  J.  Maiwhatj.,  851.] 

ElmcT  or  Apfkal  oh  Pboceedikos  ik  Lower  Coubt. — On  the  taking  of 
•n  appeal  by  consent,  the  power  ol  the  court  below  over  the  cause  ceases, 
and  no  farther  steps  can  be  taken  therein  until  the  matter  is  disposed  of 
in  the  appellate  court. 

Wfirr  OF  Ebbob  mat  bb  Pbosec  uted  afteb  Dismissal  of  Appeal  for  want 
of  prosecution;  and  the  eff<  3t  of  such  dismissal  is  to  leave  the  cause  in 
the  lower  court  in  the  same  condition  that  it  was  in  before  the  appeal 
was  taken. 
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Bill  in  chancery.  Error  to  the  Shelby  circuit.  The  opinioD 
states  the  case. 

CriUenden,  for  the  plaintiff. 

Denny  and  Talbot,  for  the  defendants. 

By  Court,  Undebwood,  J.  On  the  second  of  October,  1819^ 
Helm  filed  his  bill  against  Boone  and  Talbot,  to  compel  them 
to  surrender  their  legal  title  to  so  much  land  as  was  embraced 
in  an  entry  made  on  the  third  day  of  February,  1783,  in  the 
following  words:  ''  Joseph  Helm  enters  one  thousand  five  hun- 
dred acres,  on  part  of  a  military  warrant,  number  one  thousand 
three  hundred  and  twenty,  on  the  waters  of  Clear  creek,  ad- 
joining Allen's  survey  on  the  west,  running  north  with  his  line, 
then  west,  then  south  to  Boone's  pre-emption,  then  with  Helm's 
line  north,  thence  east  to  the  beginning."  And  upon  which 
entry  a  survey  was  made  on  the  twenty-second  of  September, 
1798,  and  a  patent  obtained,  bearing  date  of  thirteenth  of  May, 
1799. 

The  defendants,  in  their  answer,  resist  the  validity  of  the 
complainant's  equity,  based  upon  the  said  entry,  by  denying 
that  it  meets  the  requisites  of  the  law,  and  insist  upon  the  su- 
periority of  their  title.  In  September,  1821,  thb  court  pro- 
nounced a  decree  sustaining  Helm's  entry,  and  directing  a 
survey  thereof  to  be  made,  in  accordance  with  the  opinion  of 
the  court,  so  as  to  ascertain  the  metes  and  bounds  of  the  land 
recovered  by  the  complainant  of  the  defendants,  preparatory  to 
the  rendition  of  a  final  decree  for  a  conveyance  of  their  title. 
The  defendants,  by  consent  of  the  complainant,  appealed  to  the 
court  of  appeals  from  this  decree.  In  September,  1822,  Talbot 
moved  the  circuit  court  to  dismiss  the  appeal,  and  to  permit 
him  to  file  an  additional  or  amendatory  answer.  He  made  oath 
that  he  believed  the  patent  to  Squire  Boone  for  one  thousand 
acres  (under  which  he  and  his  brother  defendant  claimed),  dated 
tenth  of  March,  1786,  was  on  file  among  the  papers  of  the  cause 
at  the  time  it  was  tried,  that  he  labored  under  this  mistake  for 
a  long  time  thereafter,  that  the  other  defendant  lived  at  a  con- 
siderable distance,  and  that  the  whole  management  of  the  cause 
devolved  on  him.  The  court  sustained  the  motion  made  upon 
the  affidavit,  entered  an  order  dismissing  the  appeal,  granted  a 
yepr  before  to  the  defendants,  set  aside  the  decree,  and  permit- 
ted the  defendants  to  file  an  additional  answer  and  exhibits. 
To  this  proceeding,  on  the  part  of  the  court,  the  complainant 
excepted.     At  the  February  term,  1828,  of  the  circuit  court,  the 
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complidnant  filed  an  opinion  of  the  court  of  appeals,  showing 
ihat  the  appeal  prayed  by  Talbot  and  Brown  in  September, 
1821,  was  dismissed  by  the  appellate  court,  because  the  tran- 
script of  the  record  had  not  been  filed  with  their  clerk  within 
the  time  prescribed  by  law.  It  does  not  appear  that  the  circuit 
court  took  any  notice  of  the  dismissal  of  the  appeal  by  the  ap- 
pellate court,  further  than  to  enter  on  record  the  opinion.  The 
proceedings  of  the  circuit  court  seem  not  to  have  been  influ- 
enced by  it.  The  cause  was  heard  in  October,  1823,  and  a 
decree  rendered,  dismissing  the  complainant's  bill  with  costs, 
to  reverse  which  Helm  prosecutes  this  writ  of  error. 

The  first  question  for  consideration  grows  out  of  the  act  of 
the  circuit  court,  in  attempting  to  dismiss  the  appeal  one  year 
after  it  had  been  granted,  and  to  open  the  decree.  If  that  de- 
cree should  be  regarded  as  final,  there  can  be  no  doubt  that  the 
circuit  court  erred  in  opening  it  at  a  subsequent  term.  An 
appeal  having  been  taken  from  it,  if  it  was  final,  the  appellate 
court  could  alone  reverse  or  affirm  it;  and  if  it  were  merely 
interlocutory,  an  appeal  having  been  taken  by  consent,  shows 
the  determination  of  the  parties  to  refer  the  future  decision  of 
the  controversy  to  the  appellate  court,  and  from  necessity,  the 
action  of  the  circuit  court  would  be  suspended  by  the  appeal, 
until  the  appellate  court  had  disposed  of  it.  There  could  not 
be  a  greater  absurdity  in  judicial  proceedings  than  to  have  a 
cause  progressing  at  the  same  time  in  the  inferior  and  appellate 
tribunals  of  the  countiy.  Suppose  Boone  and  Talbot  had 
brought  up  their  appeal,  and  this  court  had  reversed  the  opin- 
ion appealed  from,  and  directed  a  dismissal  of  the  complainant's 
bill  with  costs;  would  not  such  a  mandate  have  been  conclusive 
forever  in  their  favor?  It  certainly  would.  If  tbe  circuit 
court,  after  attempting  to  open  the  decree,  had  again  decided 
in  favor  of  Helm,  would  such  a  decision  have  availed  anything 
against  the  opinion  of  the  appellate  court,  directing  the  dismis- 
sal of  his  bill  ?  Certainly  not.  If  Boone  and  Talbot  failed  to 
take  a  transcript  of  the  record,  and  lodge  it  in  time  with  the 
clerk  of  this  court,  but  suffered  f;heir  appeal  to  be  dismissed,  is 
the  order  dismissing  his  [their]  appejil  equivalent  to  an  affirm- 
ance ?  An  appeal  has  the  effect  to  tc^rminate  the  action  of  the 
inferior  tribunal  in  the  cause,  until  the  appeal  is  disposed  of. 
When  it  is  disposed  of  by  an  affirmance,  then  the  inferior  tri- 
bunal is  authorized  to  proceed  and  execute  the  decree.  A  dis- 
missal of  an  appeal  by  the  appellate  court  has  the  same  effect. 
It  authorizes  the  inferior  court  to  proceed  to  execution.     There- 
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fore,  as  it  regards  all  practicable  purposes,  a  dismissal  and  an 
affirmance  are  equivalent.  But  notwithstanding  thej  are  the 
same  as  it  regards  the  execution  of  the  decree  of  the  inferior 
court,  there  is  still  this  important  difference  between  them,  an 
affirmance  upon  an  appeal  would  be  a  bar  to  the  prosecution 
of  a  writ  of  error,  whereas  the  dismissal  of  an  appeal  would 
not  be. 

The  conclusion  resulting  from  this  reasoning  is,  that  the 
circuit  court  should  have  proceeded  to  the  execution  of  their 
decree  of  1821,  upon  the  filing  of  the  mandate  of  this  couti 
dismissing  the  appeal. 

But  again,  the  interlocutory  decree  of  1821,  as  it  is  called, 
did  effectually  settle  the  rights  of  the  parties,  and  settle  the 
merits  of  the  conflicting  claims.  In  those  respects  its  aspect 
and  bearing  was  final.  There  was,  it  is  true,  something  still 
for  the  court  to  superintend,  preparatory  to  making  a  final  dis- 
position of  the  cause,  and  on  that  account,  it  may  be  said,  that 
all  the  proceedings,  past  and  to  come,  should  be  considered  aa 
in  fieri,  and  subject  to  any  modification  or  change  which  the 
court  might  think  proper  to  make.  If  this  were  conceded  to 
its  fullest  extent,  had  there  been  no  agreement  between  the 
parties  to  prosecute  an  appeal  from  the  interlocutory  decree » 
yet  under  such  an  agreement,  we  conceive  a  very  material 
change  has  been  wrought  in  the  condition  of  things.  It  is  our 
opinion  that  the  agreement  rendered  final  what  otherwise  might 
have  been  considered  as  in  fieri.  If  the  agreement  does  not 
have  this  operation,  what  effect  can  it  have  ?  It  is  good  for 
nothing  unless  it  amounts  to  this:  '*  We  abide  and  rest  finally 
upon  the  decision  of  the  circuit  court,  unless  it  shall  be  re- 
versed by  the  court  of  appeals."  That  the  agreement  to  prose- 
cute the  appeal  was  so  understood  by  the  parties,  there  can  be 
no  doubt,  for  at  the  June  term,  1822,  *'  on  motion  of  the  com- 
plainant (as  the  record  states),  and  by  consent  of  the  defend- 
ants, the  said  defendants  are  restrained  from  the  commission  of 
wanton  waste,  and  are  restrained  from  selling  and  disposing 
of  any  timber  upon  the  land  in  controversy,  until  the  determina- 
tion of  this  suit  in  the  court  of  appeals,  upon  the  appeal  taken/^ 

Now  how  did  Boone  and  Talbot  rid  themselves  from  the 
effects  of  their  agreement  relative  to  the  prosecution  of  the 
appeal  entered  of  record  ?  One  year  thereafter  they  applied  to 
the  circuit  court  by  motion,  in  the  absence  of  and  without 
notice  to  Helm  to  set  it  aside.  We  can  not  recognize  the  notice 
given  to  the  son  of  Helm  as  valid,  although  he  is  styled  hia 
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agent  in  the  bill  of  ezoeptions,  because  there  is  nothing  upon 
wiiich  to  justify  a  belief  that  his  agency,  extended  to  the  accept- 
ance of  such  a  notice  for  the  father.  How  far  his  agency  ex- 
tended, and  for  what  purposes  it  was  constituted,  is  not  definite- 
ly shown. 

But  it  is  not  on  this  irregularity,  and  the  apparent  wrong 
in  setting  aside  a  decree  or  judgment  in  a  man's  favor,  with- 
oat  notice,  a  year  after  it  was  rendered,  that  we  place  our 
main  objection  to  the  legality  of  the  proceeding.  It  is  upon 
the  want  of  power  on  the  part  of  the  circuit  court  to  open  the 
decree  in  tbe  manner  attempted,  tbat  we  found  our  opposition. 
The  decree,  in  respect  to  the  rights  of  the  litigants,  was  rendered 
final  by  their  agreement,  so  far  as  the  circuit  court  was  con- 
cerned, and  being  so,  that  court  had  no  more  power  to  open  it, 
for  tbe  purpose  of  letting  in  new  matter,  or  to  bring  in  a  paper 
which  was  supposed  to  have  been  filed  upon  the  affidavit  of  th& 
defendants  or  either  of  them,  than  it  would  have  had  to  set 
aside  a  judgment  at  law,  and  to  grant  a  new  trial  a  year  after 
upon  a  suggestion  made  on  oath,  that  the  bill  of  exceptions  did 
not  set  out  a  paper  which  tbe  defendant  supposed  had  been 
used  on  the  trial,  but  which  iu  fact  never  had  been  so  used. 

The  case  of  Jameson  db  Co.  v.  Moseley,  4  Mon.  415,  sHows 
that  when  an  appeal  is  taken  by  consent  from  an  interlocutory 
decree,  and  that  decree  affirmed  by  this  court,  it  is  no  longer 
within  the  power  of  tbe  inferior  tribunal,  and  that  nothing 
remains  to  be  done  but  to  carry  it  into  effect.  So  in  this  case^ 
when  this  court  dismissed  tbe  appeal  and  the  mandate  re- 
turned to  the  circuit  court,  it  should  have  effectuated  its  former 
decree,  without  regard  to  the  new  matter  which  had  been 
brought  before  the  court  by  the  supplemental  answer.  There 
seems  to  us  also  to  be  something  improper,  even  if  the  circuit 
court  bad  the  power  to  open  its  decree,  in  its  exercise  after  tho 
lapse  of  a  year,  during  which  Helm  had  a  right  to  consider  tho 
cause  transferred  to  the  appellate  court.  If  the  appeal  had  not 
been  taken  by  consent  at  the  time  it  was,  then  the  survey 
therein  required  would,  in  all  probability,  and  according  to 
regular  proceeding,  have  been  made  previous  to  the  next  en- 
suing term,  at  which  a  final  decree  would  have  been  rendered.. 
Had  this  been  done,  there  is  no  pretext  for  tolerating  the  idea,, 
that  the  circuit  court  could  thereafter,  upon  the  affidavit  of 
Talbot,  open  the  decree.  The  agreement  in  relation  to  the 
prosecution  of  the  appeal,  suspended  the  execution  of  the  sur- 
vey, and  the  steps  contemplated  by  the  interlocutory  decree; 
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and  this  being  the  result  of  the  consent  yielded  by  Boone  and 
Talbot,  they  should  not  thereafter  be  permitted  to  prejudice 
Helm  on  an  ex  parte  affidavit,  when  it  is  manifest,  if  no  agree- 
ment had  been  made,  the  decree  must  have  been  rendered  final 
by  the  regular  course  of  proceeding  in  the  circuit  court,  before 
the  term  at  which  the  court  undertook  to  open  the  decree. 

From  the  view  of  the  case  we  have  taken,  we  can  not  resist 
the  conviction  that  the  decree  of  September,  1821,  under  all 
the  circumstances,  is  final;  and  that  the  parties  are  bound  to 
abide  by  it.  This  supersedes  the  necessity  of  investigating  the 
merits  of  the  complainant's  entry. 

Wherefore,  the  decree  of  the  circuit  court,  rendered  at  their 
October  term,  1823,  is  reversed  and  set  aside,  and  the  cause 
remanded,  with  directions  to  proceed  upon  the  decree  of  Sep- 
tember, 1821.  Whether  the  defendants  will  have  any  remedy 
by  writ  of  error  or  appeal,  after  the  circuit  court  shall  have 
finally  disposed  of  the  cause,  need  not  now  be  ii  quired  into. 
The  appellant  must  recover  his  costs. 

Defendants  filed  a  petition  for  a  rehearing,  which  was  granted 
jj  the  court,  and  afterwards  the  following  opinion  was  delivered: 

By  Court,  Umbebwood,  J.  Upon  reconsideration  of  this  cauee, 
we  deem  it  proper  so  far  to  modify  the  opinion  heretofore  de- 
livered, as  to  decide  explicitly  a  point  which  in  the  conclusion 
was  left  open,  and  likewise  to  give  some  further  explanation  of 
parts  of  the  opinion  which  might  be  regarded  as  ambiguous. 
By  praying  the  appeal,  and  the  same  having  been  granted  by 
the  circuit  court,  with  the  assent  of  the  complainant,  we  think 
that  the  power  of  the  circuit  court  over  the  cause  thereupon 
«eased,  and  no  further  step  could  be  taken  until  the  appeal  waa 
•disposed  of  by  the  court  of  appeals.  This  could  only  be  done 
tu  one  of  three  ways:  by  an  affirmance,  or  a  reversal,  or  a  dis- 
missal. If  it  had  been  done  by  either  of  the  two  first  mentioned 
modes,  then  the  merits  of  the  controversy  would,  in  all  proba- 
bility, have  been  finally  settled  by  the  decision  of  the  court  of 
appeals;  but  as  the  appeal  was  merely  dismissed  for  want  of 
prosecution,  nothing  in  relation  to  the  merits  of  the  cause  waa 
settled  by  the  appellate  court,  and  the  case  then  stood  in  the 
iiircuit  court  upon  the  interlocutory  decree  therein  rendered. 
The  agreement  of  the  parties  to  render  the  interlocutory  decree 
final,  was  with  a  view  to  have  the  merits  of  the  controversy  set- 
tled by  this  court.  They  had  failed  to  obtain  the  contemplated 
adjudication,  owing  to  the  dismissal  for  want  of  prosecution. 
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The  case  differs  from  that  of  Jameson  etc,  v.  Mosdey^  inasmuch 
as  in  that,  the  court  decided  the  merits  of  the  controversy,  and 
here  it  has  not  been  done. 

Upon  the  dismissal  of  the  appeal,  therefore,  in  this  case,  we 
think  the  circuit  court  was  placed,  in  relation  to  the  cause,  ib 
the  condition  it  would  have  occupied  Lad  no  appeal  been  taken, 
with  this  exception,  that  its  powers  were  suspended  so  long  as 
the  appeal  remained  in  force,  and  consequently  the  circuit  court 
had  no  power  to  act  until  the  mandate  of  this  court,  dismissing 
the  appeal,  was  entered  of  record.     It  follows  that  the  order 
setting  aside  the  interlocutory  decree  and  receiving  the  supple- 
mental answer  was,  even  if  good  cause  for  doing  it  had  been 
made  out,  unauthorized  by  law.    Whether  the  defendants,  after 
the  mandate  of  this  court  dismissing  the  appeal  was  entered, 
could  make  out  a  case  sufficiently  strong  to  warrant  the  circuit 
in  setting  aside  the  interlocutory  decree,  is  not  before  us.     Be- 
garding,  as  we  do,  all  the  proceedings  of  the  circuit  court  taken 
after  rendering  the  interlocutory  decree,  and  before  the  man- 
date  of  this  court  dismissing  the  appeal  was  entered  of  record, 
to  be  void,  we  think  it  proper  to  reverse  the  decree  of  the  cir- 
cuit court,  and  remand  the  cause  to  be  placed,  upon  its  return, 
in  the  situation  it  would  have  stood  in  had  no  appeal  been 
prayed.    It  may  be  said  that,  as  the  circuit  court  thereafter 
dismissed  the  bill,  we  ought  now  to  adjudicate  upon  the  merits 
of  the  controversy,  looking  to  the  preparation  of  the  cause  for 
trial,  as  it  stood  when  the  interlocutory  decree  was  rendered. 
We  will  not  do  this,  because  the  final  decree  has  been  rendered 
contrary  to  the  interlocutory  decree,  which  the  court  below  had 
DO  authority  to  set  aside  when  it  attempted  to  do  so,  and  be- 
cause the  final  decree  may  have  been  influenced  by  the  errone- 
ous proceedings  of  the  court,  and  because  we  will  not  say  that 
Boone  and  Talbot  may  not  yet  show  sufficient  cause  for  opening 
the  interlocutory  decree. 

It  results  from  the  foregoing  view  of  the  case,  as  this  court 
has  never  decided  the  rights  of  the  parties,  and  as  the  parties 
will  be  left  by  the  reversal,  now  to  take  place,  in  the  situation 
in  which  the  interlocutory  decree  placed  them,  that  Boone  and 
Talbot,  as  well  as  Helm,  upon  the  final  disposition  of  the  cause, 
may  prosecute  an  appeal  or  writ  of  error  to  this  court,  and 
thereby  bring  up  the  merits  of  the  controversy. 

The  difficulties  which  have  arisen  in  this  cause,  have  grown 
oat  of  an  agreement  to  make  an  interlocutory  decree  final,  with 
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a  view  to  obtain  a  decision  of  this  court,  and  thereafter  failing 
to  execute  the  agreement  according  to  its  spirit. 

With  this  modification  of  the  former  opinion,  the  same  must 
remain. 


Jenkins  v.  Righabdson. 

[6  J.  J.  MiTMHATJi,  4AL] 

SxT-OFF — What  CSoNSTmrrES. — ^All  moneyed  demands  for  which  either  mdeb^ 
tatus  assumpsit  or  debt  will  lie,  constitute  valid  set-oflEs. 

The  Valub  op  an  Abticlb  Sold  mat  be  Reoovebsd  either  in  debt  or 
indebitatua  aasumpsU^  provided  the  vendor  was  to  be  compensated  Ia 
money;  and  it  is  not  necessary  that  a  price  should  be  agreed  upon  for 
an  article  sold  and  delivered,  in  order  to  maintain  either  of  those  ao» 
tions. 

Deposition  of  a  Witness  may  be  Bead  in  Evidsnob  where  it  is  proved 
that  he  is  a  resident  of  another  state. 

Verdict  of  Ju&t  shouij>  Resfond  to  the  Issues  which  they  are  swom 
to  try. 

Petition  and  summons.  Error  to  the  Franklin  circuit. 
The  opinion  states  the  case. 

Depcw,  for  the  plaintiff. 

JdiUa  and  Brovm,  for  the  defendants. 

By  Court,  XJndebwood,  J.  We  have  not  deemed  it  necessary 
to  enter  into  a  critical  examination  of  the  second  plea,  with  a 
view  to  determine  whether  ifc  presented  a  good  bar  to  the  action 
or  not;  because  the  third  plea,  founded  on  the  same  matter,  was 
clearly  good,  according  to  Taylor  and  Graves  v.  Weister  S  Co.,  1 
Litt.  355,  and  Roebuck  y.  Tennis^  5  Mon.  82,  and  the  plaintiff 
in  error  had  the  full  advantage  of  the  matter  of  defense  set  out 
in  both  pleas,  by  the  issue  taken  on  the  third. 

The  principal  question  relates  to  the  exclusion  of  the  deposi- 
tion of  Smith.  We  think  the  circuit  court  erred  in  excluding 
it.  The  third  plea  offered  to  set  off  one  hundred  dollars  against 
the  debt  sued  for,  which  it  was  alleged  the  plaintiff  in  the  court 
below,  "  at  and  before  the  institution  of  the  suit,  owed  the  de- 
fendants for  stone  steps,  etc.,  sold  and  delivered  to  the  plaintiff 
at  his  special  instance  and  request.  In  consideration  whereof, 
the  plaintiff  undertook  and  promised  to  pay  the  defendant 
therefor,  the  said  sum  of  one  hundred  dollars.  NcTertheless 
the  plaintiff,  although  often  requested,  hath  failed  to  pay  the 
said  sum  of  one  hundred  dollars,  or  any  part  thereof,  and  still 
fails  and  refuses,  and  the  same  is  still  due  and  owing,  where^ 
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fore,  etc.''  Smith's  deposition  proves  that  Jeaklxis  famished 
stone  steps,  etc.,  for  Eichardson,  and  the  \alne  of  them,  but 
did  not  prove  any  agreed  price  for  them  fixed  by  the  parties. 
The  circuit  court  excluded  the  deposition,  upon  the  ground  that 
it  did  not  establish  such  a  demand  as  couxd  be  set  off. 

Uuder  the  general  doctrine  as  recognized  in  Roebuck  v.  Tennis, 
referred  to  above,  all  moneyed  demands,  for  which  either  indebi* 
tatfis  aasumpisit  or  debt  would  lie,  constitute  valid  set-offs.     Ac« 
cording  to  the  liberality  of  the  modern  doctrine,  which  dis* 
penses  with  the  technical  and  rigid  rules  of  remoter  times,  in 
order  to  facilitate  the  procurement  of  justice,  it  is  not  neces* 
sary  that  a  price  should  be  agreed  on  for  an  article  sold  and 
delivered,  before  debt  or  indebilalua  assumpsit  can  be  maintained. 
The  value  of  the  article  sold  may  be  recovered  ia  either  of 
these  actions,  provided,  from  the  nature  of  the  contract,  the 
vendor  was  to  be  compensated  in  money.     Debt  lies  on  a 
quantum  meruit  for  work,  and  upon  simple  contracts,  express  or 
implied:  1  Chit.  101.    ''Under  an  indebitatus  count  the  plaintiff 
may  recover  what  may  be  due  to  him,  although  no  specific 
price  or  sum  was  agreed  on:"  1  Chit.  337.    This  doctrine  is  re- 
cognized and  reiterated  in  Snodgrass  v.  Broadwell,  2  Litt.  355. 
It  results  from  the  foregoing  authorities,  that  the  deposition  of 
Smith  contained    evidence    sufficient    to    support  indebitatus 
assumpsit,  or  debt,  and  likewise  the  plea  of  set-off,  on  which  the 
issue  was  taken.    The  case  of  Banion  v.  Hoom^s  Executors,  1 
Marsh.  19,  shows  the  propriety  of  admitting,  as  a  set-off,  the 
demand  for  the  work  or  stone  steps,  etc.,  proved  by  Smith. 
There  a  claim  for  keeping  a  horse  was  allowed  to  be  availing 
as  a  set-off,  because  of  that  description  for  which  indebitatus 
assumpsit  could  be  maintained. 

It  is  contended,  however,  that  as  the  deposition  was  taken 
de  bene  esse,  it  was  properly  excluded,  because  there  was  no 
sufficient  proof  to  show  that  the  personal  attendance  of  the 
witness  could  not  have  been  obtained  by  the  use  of  proper 
diligence.  We  think  the  proof  sufficient  to  show  that  the  wit- 
ness resided  in  the  state  of  Ohio,  and  consequently  that  his 
personal  attendance  could  not  have  been  procured.'  The  case 
of  amy  etc.  V.  Singleton,  3  Litt.  252,  settles  this  point.  As 
a  citizen  of  another  state,  the  courts  of  this  would  possess  no 
.  means  to  punish  for  a  contempt,  had  a  subposna  been  executed 
on  the  witness,  and  disregarded  by  him. 

The  jury  were  sworn  to  try  two  issues  formed  on  a  plea  of 
payment  and  on  a  plea  of  set-off.    They  found  for  the  plaintiff 
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one  cent  in  damages.  Upon  this  yerdict  the  court  gave  judg- 
ment for  the  debt  sued  for.  The  verdict  did  not  direcilj  re- 
spond to  either  issue,  and  we  think  inferences  from  such  a  ver- 

'dict  ought  not  to  be  drawn,  that  the  defense  was  altogether 
unsustaiued.     In  practice,  it  is  much  safer  to  require  juries  to 

-state  in  their  verdicts  the  extent  of  their  finding,  or,  which 
would  be  still  better,  to  require  them  to  respond  to  the  issues 
which  tbej  were  sworn  to  try.  We  are  inclined  to  the  opinion, 
therefore,  that  the  judement  is  not  warranted  bj  the  verdict 

y  under  the  state  of  pleadings  exhibited. 

Judgment  reversed  with  costs,  and  cause  remanded  for  a  new 

.irial. 


'Set-off. — For  a  full  discussion  of  the  subject  of  set-off,  see  note  to  Ortgf 
v.  James,  12  Am.  Dec  151.  It  was  held  in  Shepherd  v.  Turner^  15  Id.  631* 
that  the  set-off  most  be  an  existing  denumd  in  favor  of  the  defendant  at  the 
time  when  the  action  was  commenced.  For  other  cases  on  this  subject 
ported  in  this  series,  see  note  to  Stewart  v.  CovUer^  14  Id.  681. 
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[6  J.  J.  M^TMHALTi,  iAAJ\ 

Will  Nebd  not  bb  Bead  bt  or  to  thb  Subscbibuvo  WimssBsa,  nor  ia 
it  necessary  that  they  should  know  its  contents. 

Merb  Decay  of  Testatrix's  Faculties,  Occasioned  by  Eztbehb  Age,  ia 
not  sufficient  evidence  of  the  want  of  a  disposing  mind,  where  her  mind 
was  always  rational,  and,  when  it  acted,  consistent  and  intelligent. 

Will  case.  Error  to  the  Nelson  county  court.  The  opinion 
states  the  case. 

Wickliffe  and  WooUey,  for  the  plaintiff. 
Chapeze,  for  the  defendant. 

By  Court,  Robertson,  C.  J.  The  county  court  having  re- 
jected  a  paper  purporting  to  be  the  last  will  of  Bachel  Higdon, 
and  offered  to  that  court  for  probate,  the  case  has  been  brought 
to  this  court,  and  here  fully  investigated;  and  we  are  of  opinion 
that  the  paper  is  the  last  will  of  Rachel  Higdon,  and  should, 
as  such ,  have  been  admitted  to  record. 

The  proof  of  publication  is  ample.  The  acknowledgment  in 
the  presence  of  the  subscribing  witnesses  was  strictly  legal. 
The  law  does  not  require  that  the  will  should  be  read  by  or  to 
the  subscribing  witnesses,  nor  that  they  should  know  its  contents. 
A.11  that  is  required  is  that  the  paper  should  be  identified  by  the 
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witoesses  as  tbat  which  they  subscribed,  and  that  they  should 
proTe  that  it  was  acknowledged  by  the  testatrix  in  their  presence. 
All  this  has  been  fully  proved  in  this  case. 

A  just  and  reasonable  consideration  of  all  the  facts  which 
hsTe  been  proved,  will  not  allow  this  court  to  decide  that  the 
testatrix  had  not,  at  tbe  date  of  the  publication,  a  disposing 
mind. 

It  is  true  that  she  was  about  eighty-five  years  old,  and  tbat 
all  her  faculties  were  perceptibly  decayed,  and  her  memory,  es- 
pecnally,  very  much  impaired.  But  her  mind  was  only  some- 
what torpid,  not  unsound;  the  occasional  languor  and  absence, 
and  even  apparent  imbecility  of  her  mind,  were  only  the  nat- 
ural and  ordinary  consequences  of  her  old  age,  and  were,  in 
kind  and  degree,  only  such  as  may  be  expected  to  mark  such 
extreme  longevity  as  eigLty-five  years.  Only  benumbed  with 
years,  her  mind  was  always  rational,  and  when  it  acted  was 
consistent  and  intelligent.  She  seemed  to  be  well  acquainted 
with  lier  property  and  its  value,  and  generally  superintended 
tbe  management  of  her  own  affairs.  She  dictated  the  will,  and 
it  was  written  as  she  directed,  and  was  afterwards  read  to 
and  approved  by  her.  She  more  than  once  manifested  a  strong 
desire  to  make  a  will,  and  such  an  one  as  she  did  make.  The 
value  of  her  estate  was  only  about  three  hundred  dollars;  and 
the  whole  of  that,  except  some  trifles  which  she  gave  to  her 
other  children,  to  give  validity  to  the  will,  as  she  supposed 
such  notice  of  all  was  necessary  to  do,  she  devised  to  a  son, 
with  whom  she  was  living,  and  who  seems  to  have  been  more 
attentive  and  kind  to  her  than  any  of  her  other  children  were 
deemed  to  have  been. 

The  comparative  indifference  manifested  toward  her  other 
children  was  not  so  unnatural  or  unreasonable  as  to  indicate 
mental  derangement  or  delusion.  Moreover,  her  estate  was 
scarcely  worth  distributing  among  her  children,  situated  as  they 
were. 

Nor  is  there  any  proof  tbat  improper  or  undue  means,  or 
eyen  any  means  whatever,  were  employed  to  influence  her  judg- 
ment or  vrill,  as  to  the  disposition  of  her  property. 

In  such  a  case,  there  being  no  other  plausible  objection  to 
the  will  than  the  age  of  the  testatrix,  this  court  can  not  concur 
with  the  county  court. 

Wherefore,  it  is  adjudged  and  ordered,  that  the  order  of  the 
oonnty  court  be  reversed  and  set  aside,  and  that  the  will  be  ad- 
mitted to  record  in  this  court,  and  certified  to  the  county  court 
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of  Nelson,  to  be  there  recorded  as  the  last  will  and  testament  of 
Bachel  Higdon,  deceased. 

In  Tomkins  v.  Tomkins,  19  Am.  Deo.  656^  it  was  decided  that  a  testator 
poaseeaed  of  capacity  to  transact  the  ordinary  hnsiness  of  life  may  make  a 
will,  however  inferior  his  capacity  or  weak  his  nnderstandin^  either  from 
oataral  or  adventitious  caoses. 


SAin>EBS  V.  Blain's  Administbatobs. 

[6  J.  J.  MAMWiT.Tt,  446.J 

KoTS  ExscuTED  TO  AN  INTESTATE  MAT  BE  ASSIGNED  hy  any  ooe  of  hiB  ad- 
ministrators; hut  a  note  executed  to  two  administrators  can  not  ba 
assigned  by  one  of  them  alone. 

Note  Executed  to  A.  as  Adbonistsatob  or  B.  is,  for  most  purposes,  con- 
sidered as  a  note  to  A.,  and  he  may  sue  on  it  in  his  own  name. 

All  ot  Several  Joint  Obligees  must  Subsobibe  an  Assignment  at  ]aw  of 
a  joint  obligation  to  them,  even  though  one  of  such  obligees  be  vestsd 
with  authority  to  assign  the  legal  interasts  of  his  oo-obligees. 

AcnoN  on  a  note.  Error  to  the  Franklin  cirooit.  The 
opinion  states  the  case. 

Sanders,  for  the  plaintiffs. 

Monroe,  for  the  defendants. 

By  Goait,  Bobebtson,  C.  J.  On  a  note  executed  to  Ezra 
fiichmond,  administrator,  and  to  Mary  Blain,  administratrix  of 
James  Blain,  deceased;  and  on  which  was  the  following  in- 
dorsement: 

'*  For  yalue  received,  I  assign  the  within  note  to  Bichard 
Boulware,  November  7,  1829.  E.  Bxchmond." 

The  obligees  brought  suit  in  their  own  names,  and  recoTered 
judgment.  The  obligors  pleaded  that  E.  Bichmond  was  the  ' 
acting  administrator,  and  had,  by  his  assignment,  vested  the 
legal  right  of  action  on  the  note,  in  B.  Boulware.  But  the 
circuit  court  sustained  a  demurrer  to  that  plea.  And  now,  the 
only  question  to  be  decided  is,  whether  or  not  the  court  erred 
in  its  judgment  on  the  demurrer.  As  the  plea  is  in  proper 
form,  the  only  point  to  be  considered  is,  whether,  admitting  all 
its  allegations  to  be  true,  the  suit  can  be  maintained  in  the 
names  of  the  obligees. 

The  aTcrment  that  the  legal  title  is  iu  Boulware,  can  be  oon« 
sidered  only  as  a  deduction  from  the  indorsement  on  the  note. 
If,  therefore,  that  indorsement  does  not  show  that  the  right  of 
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actioii  is  in  Boulware,  the  plea  was  insufficient.  If  the  note 
had  been  given  to  the  intestate,  any  one  of  his  personal  repre- 
sentatives coald  have  transferred  the  whole  legal  right  to  it  bj 
assignment,  because  any  one  of  them  might  alone  have  fully 
represented  him,  and  disposed  of  all  personal  interests  which 
accraed  to  him  in  his  life-time. 

But  the  note  in  this  case,  having  been  given  to  the  adminis« 
trator  and  administratrix,  as  the  obligees,  must  be  considered, 
for  most  purposes,  as  their  individual  note.     They  might  sue 
on  it  in  their  individual  names,  and  would  (in  whatever  character 
they  might  choose  to  sue)  be  individually  liable  for  costs. 
Each  being  an  obligee,  and  therefore  having  a  legal  interest  in 
the  note,  that  legal  interest  of  each  can  not  be  assigned  by  one, 
unless  the  legal  interests  of  joint  obligees  in  their  own  right 
may  be  assigned  by  any  one  of  them.     The  reason  and  analogy 
of  the  law  seem  to  authorize  this  conclusion.    But  however 
this  may  be,  as  Bichmond  has  treated  the  note  as  one  in  his 
own  right,  and  assigned  it  as  such,  it  will  be  proper  to  consider 
it  as  an  ordinary  joint  obligation  to  several  in  their  own  right. 
It  seems  to  us  that  principle  and  authority  are  equally  op- 
posed to  the  idea  urged  in  this  case  by  the  counsel  for  the 
plaintiffs  in  error,  that  one  joint  obligee  can,  by  his  sole  act, 
transfer  the  whole  legal  interest  of  all  the  obligees.     One  may 
eoUect  the  whole  amount  of  the  note,  and  his  receipt  may  be 
an  effectual  extinguishment  of  the  obligation.     But  one  can  not 
possess  legal  power,  without  authority  from  his  co-obligees,  to 
assign  away  their  interest,  divest  them  of  their  legal  rights  in 
the  note  as  long  as  it  shall  remain  unpaid,  and  impose  on  them 
the  legal  responsibilities  of  assignors.     And  if  there  should  be 
an  authority,  express  or  implied,  for  one  to  assign  the  legal 
interests  of  all  the  co-obligees,  the  assignment  would  be  ineffectual 
at  law,  unless  all  their  names  were  subscribed  to  it.     Surely, 
Mary  Blain  would  not  be  responsible  to  Boulware  on  the  con- 
tract made  with  Bichmond  alone;  and  by  a  parity  of  reason, 
her  legal  interest  in  the  note  has  not  been  divested. 

It  is  virtually  decided  in  Dougherty  v.  Maple,  4  Bibb,  557, 
that  an  assignment  by  one  joint  obligee  will  not  authorize  a 
suit  at  law  on  the  obligation,  in  the  name  of  the  assignee.  And 
it  is  directly  decided  in  Hubbard  v.  Prather  and  Smiley,  1  Bibb, 
180,  and  in  Bibb  v.  Skinner,  2  Id.  57,  that  as  an  obligation  is  an 
indivisible  unit,  an  assignment  of  a  partial  interest  in  it  will 
not  authorize  a  suit  in  the  name  of  the  assignee,  nor  in  his  name 
jointly  with  those  of  the  obligees,  or  any  of  them!* 
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The  Btatute  of  1798,  regulating  assignments,  authorizes  an 
assignee  of  an  assignable  obligation  to  sue  in  his  own  name,  only 
when  the  entire  legal  right  has  been  legally  assigned  to  him. 
The  fact  that  an  obligation  is  joint  to  several  does  not  author- 
ize less  than  all  the  obligees  to  assign  the  entire  legal  rights  of 
all.  In  Bosekrans  v.  Van  Antwerp,  4  Johns.  228,  it  has  -been 
decided  by  the  supreme  court  of  New  York,  that  after  dissolu- 
tion, the  assignment  by  one  of  the  obligees  in  a  partnership 
note  will  not  authorize  the  assignee  to  maintain  a  suit  in  his 
own  name. 

This  court  did  not  decide,  in  Gatewood  v.  Lyle,  5  Monroe,'  as 
the  counsel  for  the  plaintiffs  seems  to  suppose,  that  one  joint 
obligee  could,  by  his  individual  assignment,  transfer  the  legal 
right  to  the  whole  obligation.  No  such  decision  has  ever  been 
made  by  this  court  in  any  case. 

The  allegation  in  the  plea,  that  Richmond  was  the  acting  ad- 
ministrator, is  not  material  to  the  point  we  are  now  considering. 
It  might  indicate,  in  some  remote  degree,  an  implied  authority 
from  the  administratrix  to  assign  the  note.  But,  even  if  such 
an  authority  had  been  expressly  averred,  the  assignment  by 
Bichmond  alone  would  have  transfen*ed  to  the  assignee  only  an 
equity,  which  would  then  have  been  coextensive  with  the  whole 
amount  of  the  note,  but  which,  without  an  authority  in  Bich- 
mond, express  or  implied,  to  assign  the  note,  will  not  exceed 
one  moiety. 

As  Mrs.  Blain  is  an  obligee,  and  never  assigned  the  note  by 
herself  or  agent,  the  suit  was  properly  brought  in  the  names  of 
the  obligees,  and  the  demurrer  to  the  plea  was  therefore  rightly 
sustained. 

Judgment  affirmed.       

Belt  v.  Wilson's  Administratob. 

[6  J.  J,  TdABBRLLLf  196.] 

Attosnet  should  bb  Requibed  to  Furnish  Evidence  of  his  AuTHOBirr 
to  prosecute  a  suit,  whenever  there  is  a  reasoiiable  ground  to  apprehend 
that  he  is  proceeding  without  the  permission  of  the  plaintiff. 

Mere  Possession  of  Bond  does  not  Authorize  Prosecution  of  Suit  on  it 
in  the  name  of  the  obligee. 

CovBNAMT.  Error  to  the  Hardin  eireuit.  The  opinion  states 
the  case. 

■ 

EoU  and  Conway,  for  the  plaintiffs. 
CrUtendetTand  Tobin,  for  the  defendants. 

I.  S  T.  B.  Monroe.  G. 
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Bj  Court,  BncENEB,  J.  This  was  an  action  of  covenant, 
prosecuted  in  tbe  name  of  James  Wilson,  administrator  of 
Levin  Wilson,  against  Belt  and  Conway,  on  an  injunction  bond,, 
executed  bj  Belt  as  principal  and  Conway  as  surety,  to  said  J. 
Wilson,  on  which  a  judgment  for  one  hundred  and  fourteen 
dollars  and  ninety-one  cents  and  costs  was  recovered.  To  re- 
verse it,  this  writ  of  error  is  prosecuted. 

Upon  affidavit,  filed  by  the  plaintiffs  in  error,  a  rule  wa» 
entered,  demanding  of  the  counsel  for  Wilson  to  produce  evi- 
dence of  his  authority  for  prosecuting  the  suit.  In  the  affidavit 
they  state  that  from  all  the  information  which  they  had  been 
enabled  to  obtain  upon  diligent  inquiry,  they  believed  that 
Wilson,  the  defendant  in  error,  was  dead,  and  that  the  person 
claiming  to  be  his  attorney  had  instituted  and  was  prosecuting- 
tbe  suit  without  authority.  The  attorney  appeared,  in  obedi* 
enceto  the  order  of  the  court,  and  the  parties  having  been 
heard,  the  rule  was  discharged,  to  which  there  was  an  exception 
taken,  and  the  evidence  spread  on  the  record,  by  bill  of  excep- 
tions. 

The  propriety  of  that  decision  is  the  only  point  presented, 
by  the  assignment  of  errors,  which  is  considered  as  worthy  of 
notice. 

That  a  lawyer  prosecuting  a  suit  should  be  required  to  pro* 
dace  satisfactory  evidence  of  his  authority  to  do  it,  in  every 
case  where  there  is  reasonable  ground  to  apprehend  that  he  i» 
proceeding  without  the  permission  of  the  individual  who  stands 
on  the  record  as  plaintiff,  and  that  in  case  of  his  failure  to  pro- 
duce such  evidence,  the  suit  should  be  dismissed,  there  can  be 
no  doubt. 

The  doctrine,  however,  on  this  subject,  and  the  reasons  on 
which  it  is  founded,  are  so  fully  and  clearly  laid  down  in  the 
case  of  McAlexander  v.  Wright,  3  Mon.  189,  that  it  is  un- 
necessary to  enter  into  an  additional  discussion  of  them,  and 
we  shall,  therefore,  only  inquire  whether,  upon  the  evidence 
produced,  the  circuit  court  errred  in  discharging  the  rule.  That 
it  did  err,  is,  we  think  manifest. 

The  only  evidence  offered,  of  authority  on  the  part  of  the 
attorney  who  was  prosecuting  the  suit,  consisted  of  a  written 
statement  made  by  him,  not  under  oath,  and  a  bill  in  chancery, 
filed  by  Belt,  one  of  the  plaintiffs  in  error,  against  Jones  and 
Whittaker,  and  Jones'  answer  to  it,  on  which  bill  or  the  order 
of  the  chancellor  thereon,  the  injunction  bond  had  been  taken 
on  which  this  action  of  covenant  is  based,  to  the  admissibility 
of  which,  as  evidence,  the  plaintiffs  in  error  objected. 
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The  attorney  acknowledged  that  he  had  not  been  employed 
to  prosecute  the  suit  by  Wilson;  indeed,  he  did  not  say  that  he 
had  ever  seen,  or  that  he  even  knew  where  he  resided,  or  that 
he  was  liviog.  He  was  employed  by  Whittaker,  who  acted  as 
the  friend  of  Jones,  who,  as  Whittaker  informed  him,  set  up 
<3laim  to  the  debt  secured  by  the  injunction  bond,  on  which  the 
judgment,  in  this  case,  was  recovered.  This,  even  considering 
the  statement  of  the  lawyer,  unsupported  by  affidavit,  as  ad- 
missible testimony,  was  obviously  insufficient  to  justify  the  dis- 
•charge  of  the  rule.  The  statements  of  the  plaintiffs  in  error,  in 
their  affidavit,  are  not  of  a  character  to  warrant  the  conclusion 
that  James  Wilson  was  dead,  yet  that  he  was  dead  was  rendered 
somewhat  probable,  and  the  fact  that  the  lawyer  prosecuting 
the  suit  did  not  state  that  he  had  been  employed  by  him,  but 
Acknowledged  that  he  was  acting  upon  the  authority  and  for  the 
benefit  of  another,  whose  claim  to  the  debt  stands  unsupported 
by  evidence,  except  the  bill  and  answer,  which  we  shall  pres- 
-ently  notice  more  particularly,  rendered  it  improper  to  discharge 
the  rule,  unless  they  furnish  satisfactory  proof  that  Jones  was 
entitled  to  the  money  when  collected,  and  consequently  aathor- 
ized  to  use  Wilson's  name. 

Objections  to  the  admissibility  of  the  bill  and  answer  re- 
ferred to,  have  been  urged  on  the  ground  that  Conway  was  not 
a  party  to  that  suit,  that  his  interests  ought  not  to  be  affected 
by  the  statements  of  Belt,  made  at  a  time  when  the  injunction 
bond,  on  which  the  present  suit  is  founded,  was  not  in  exist* 
ence,  and  that  the  answer  of  Jones,  who  is  interested  in  main* 
taining  the  authority  to  sue,  was  more  clearly  inadmissible.  We, 
iiowever,  deem  it  unnecessary  to  decide  on  these  objections,  be- 
•cause,  admitting  both  the  bill  and  answer  to  have  been  properly 
received,  they  are  insufficient  to  establish  an  authority  on  the 
part  of  the  lawyer  to  prosecute  the  suit. 

Belt  alleges  in  the  bill,  that  in  1807  he  had  executed  a  note 
to  Levin  Wilson,  when  they  were  residents  of  the  state  of  Mary- 
land; that  said  Levin  shortly  thereafter  departed  this  life,  and 
that  James  Wilson  administered  on  his  estate;  that  he,  Belt, 
having  removed  from  Maryland  to  Kentucky,  leaving  different 
persons  indebted  to  him,  that  in  1811  or  1812,  he  appointed 
Jones,  who  was  going  from  this  state  to  Maryland,  on  business 
of  his  own,  to  collect  the  debts  due  to  him.  Belt,  and  directed  him 
to  discharge  and  take  in  for  him,  with  money  so  to  be  collected, 
the  note  executed  to  Levin  Wilson;  that  Jones  made  the  neces- 
sary collections,  but  acting  faithlessly,  purchased  the  bond  for 
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his  own  use,  from  James  Wilson,  the  administrator,  with  the 
money  collected,  as  he.  Belt,  had  been  informed. 

He  says  that  on  Jones'  return  to  Kentucky,  he  rested  satisfied 
that  the  bond  had  been  destroyed,  until,  in  1828,  Jones,  by 
Whittaker,  had  caused  suit  to  be  instituted  on  it  before  a  jus- 
tice of  the  peace,  and  recovered  judgment. 

It  was  on  the  injunction  against  that  judgment  that  the  bond 
was  executed  on  which  this  suit  is  founded.  Jones,  in  his 
answer,  denies  that  he  purchased  the  bond  with  Belt's  money, 
but  says  that  he  made  the  purchase  of  it  with  his  own  property, 
not  from  James  Wilson,  who  had  previously  removed  from  that 
atate,  but  from  one  Bums,  with  whom,  he  understood,  it  had 
been  left  to  do  the  best  he  could  with  it.  Belt  being  considered 
at  that  time  as  insolvent,  and  that  he  still  continued  to  be  in- 
solvent. 

Kow,  Belt's  statements  respecting  the  purchase  of  the  note  by 
Jones,  for  his  own  benefit,  were  not  made  on  his  own  knowledge 
of  the  facts,  but  from  what  he  had  heard,  and  if  Jones'  answer 
be  taken  as  true,  he  was  evidently  erroneously  informed  as  to 
the  person  from  whom  the  purchase  was  made. 

Jones'  claim,  then,  to  the  debt,  as  exhibited  by  himself, 
comes  in  too  questionable  a  shape  to  justify  his  use  of  Wilson's 
name.  He  obtained  the  note  from  Burns,  and  as  to  the  nature 
of  Bums'  authority  to  transfer  it,  the  court  had  nothing  to  rely 
on,  except  what  Jones  says  he  heard,  but  from  whom,  he  does 
not  state;  such  testimony,  if  it  can  be  so  termed,  is  not  only 
unsatisfactory,  but,  under  the  accompanying  circumstances,  in 
extremely  suspicious. 

In  1811  or  1812,  Jones,  as  he  acknowledges,  was  appointed 
the  attorney  of  Belt,  to  collect  money  due  to  him  in  Maryland. 
He  did  make,  as  he  admits,  some  small  collections,  obtained  a 
bond  on  his  principal,  from  a  man  who  could  produce  no  evi- 
dence of  his  interest  in  it,  except  the  mere  possession  of  it, 
credited  the  bond  with  the  amount  which  he  says  he  collected 
for  Belt,  and  having  brought  it  to  this  state,  where  Belt  lived, 
kept  it  from  that  time  until  1828,  without  any  attempt  to  col- 
lect it,  and  so  far  as  can  be  ascertained  from  the  record,  with- 
out any  claim  set  up  to  it,  or  a  word  said  about  it.  Unless, 
therefore,  the  bare  possession  of  the  bond  be  sufficient  to 
authorize  the  use  of  the  obligee's  name  in  suing  on  it,  the  evi- 
dence was  clearly  insufficient  to  justify  a  discharge  of  the  rule. 
That  the  mere  possession  of  a  bond  furnishes  satisfactory  evi« 
dence  of  authority,  on  the  part  of  the  possessor,  to  use  the 
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name  of  the  obligee,  by  prosecuting  suit  on  it,  is  a  position 
which  can  not  be  reasonably  maintained.  A.  receipt  against  a 
bond,  executed  by  one  whose  authority  to  do  so  depended  on  his 
possession  only,  would  be  evidently  inadmissible  testimony  in 
a  suit  by  the  obligee  on  such  bond. 

If  an  obligee  be  living,  the  means  by  which  others  may  ob> 
tain  the  possession  of  a  bond  executed  to  him,  and  yet  have  no 
right  to  control  it,  are  so  various,  that  it  would  render  the  situ- 
ation of  the  obligor  extremely  awkward  if  one,  having  no  evi- 
dence of  right  except  the  mere  possession  of  his  bond,  shall  be 
permitted  to  use  the  name  of  the  obligee  in  prosecuting  suit 
against  him.  But  if  the  obligee  be  dead,  the  danger  in  the 
application  of  such  doctiine  would  be  still  greater.  There  is 
not,  in  this  case,  the  slightest  proof  that  James  Wilson,  the  ad- 
ministrator, had  possession  of  the  bond  executed  to  his  intes* 
tate,  and  how  Burns  got  it,  we  are  left  to  conjecture. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  re-try  the  rule,  to  produce 
authority  to  prosecute  the  suit;  and  if  sufficient  cause  be  not 
shown,  to  dismiss  the  suit  for  want  of  such  authority. 


AcTHORiTT  or  Attobket. — When  anthority  of  attorney  may  be  inquired 
into,  and  evidence  of  it  reqoired,  see  note  to  MeAlexander  v.  Wrif^  16  Am. 
Dec.  9& 


Letoher  V.  Bates- 

[G  J.  J.  Habssajlx.,  624.] 

Altkbation  or  Deed. — A  deed  becomes  void  where,  after  its  dne  ezeentionv 
it  is  altered  by  erasare,  interlining,  addition,  drawing  a  line  through  tli« 
words — though  they  be  still  legible— or  by  writing  new  letters  npon  the 
old,  in  any  material  part  of  it,  by  any  person  except  the  obligor. 

AiiTSBATioN  or  Note  aftek  Execution  Nulltfies  it,  although  such  alten^ 
tion  was  made  without  the  knowledge  or  consent  of  the  payee,  and  iu> 
action  can  be  maintained  upon  it,  after  such  alteration. 

Deed  Partly  Erased  and  Interlined  mat  Furnish  Prima  Faoib  Evi* 
DEKCB  that  it  was  executed  as  it  appears;  but  the  oontniy  may  b» 
proved,  and  then  the  deed  is  destroyed. 

AonoN  on  a  note.    Error  to  tho  Garrard  circuit.    The  opiife» 
ion  states  the  case. 

Owsley,  for  the  plaintiff. 

Anderson,  for  the  defendant. 

By  Court,  XJndebwood,  J.     Bates  agreed  to  ezeoote  his  note 
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of  hand  to  Letcher  for  the  amount  of  an  open  accoant,  and 
that  the  note  should  be  dated  on  the  eighteenth  of  December, 
1828.  The  object  of  the  parties  was,  no  doubt,  to  let  interest 
run  from  that  date.  Letcher's  clerk,  in  drawing  the  note, 
through  mistake,  dated  it  eighteenth  of  December,  1829,  and 
it  was  signed  and  delivered  by  Bates.  Afterwards,  when  the 
mistake  was  discovered  by  the  clerk,  he,  without  the  knowledge, 
privity,  or  consent  of  Letcher  or  Bates,  changed  the  nine  into 
an  eight,  so  as  to  make  the  date  of  the  note  correspond  with 
the  agreement  of  the  parties.  Is  such  alteration  fatal  under 
the  plea  of  n<m  est  factum  ?  The  facts,  as  well  as  law,  were  sub- 
mitted to  the  court  on  an  agreed  case. 

The  doctrine  laid  down  in  Shep.  Touch.  68,  and  recognized 
by  this  court  as  sound,  in  the  case  of  the  Bank  of  Limestone  v. 
Fenick^  5  Mon.  32,  declares  that  a  deed  loses  its  force  and  be- 
comes void  where,  after  its  creation  according  to  the  require- 
ments of  the  law,  it  shall  be  altered  by  erasure,  interlining, 
addition,  drawing  a  line  through  the  words  (though  they  be 
still  legible),  or  by  writing  new  letters  upon  the  old,  in  any 
material  place  or  part  of  it;  whether  by  the  party  himself  that 
hath  the  property  of  the  deed,  or  any  other  whomsoever,  except 
it  be  by  him  that  is  bound  by  the  deed.  Whether  the  party  to 
whom  the  deed  is  made,  consent,  or  do  not  consent,  to  such 
alteration,  makes  no  difference.  The  deed,  from  the  alteration, 
becomes  inoperative,  with  or  without  his  consent.  Among  the 
examples  put,  a  change  of  date  is  given  as  one  fatal  to  the 
abiding  efficacy  of  a  deed  or  obligation.  It  clearly  results  that 
the  alteration  of  the  date  in  the  present  case  has  destroyed  the 
note,  for  the  case  of  the  Bank  v.  Penick  applies  the  doctrine  of 
the  law  to  notes  of  hand,  bills,  etc.,  as  well  as  to  deeds,  tech- 
nically so  called,  or  sealed  instruments. 

In  2  Stark.  476,  it  is  said:  "If  the  deed  be  altered  by  the 
paiiy  (obligee)  himself,  although  but  in  an  immaterial  point,  he 
thereby  avoids  the  deed;  for  the  law  takes  every  man's  acta 
most  strongly  against  himself.  An  alteration  by  a  stranger  in 
an  immaterial  point  will  not  avoid  the  deed;  but  it  is  said  to  be 
otherwise  if  a  stranger  alter  it  in  a  material  point,  for  the  wit- 
nesses can  not  prove  it  to  be  the  deed  of  the  party  where  there 
18  any  mateiial  alteration."  From  the  reason  assigned,  a  doubt 
has  arisen  whether  any  alteration  by  a  stranger  which  does  not 
BO  deface  or  obliterate  the  original  deed  as  to  render  it  illegible, 
will  amount  to  a  total  destruction  of  the  instrument;  for  the 
contents  of  the  original  may  be  satisfactorily  found  in  many 
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cases,  notwithstandiDg  the  alieratioD;  especiallj  i^ben  the  orig- 
inal words  are  still  legible.  If  we  were  to  say  that  wherever 
the  original  words  of  the  deed  could  be  read  and  proved,  there 
an  alteration  should  not  be  fatal,  it  would  be  establishiaig  a 
position  directly  opposed  to  the  text  in  Shepard's  Touchstone, 
where  it  is  said  that  '*  drawing  a  line  through  the  words,  though 
they  be  still  legible,  avoids  the  deed."  Were  we  to  say  ihdt 
no  alteration  by  a  stranger  should  avoid  the  deed  (which  seems- 
to  be  doubted  in  Jackson  v.  Malin,  15  Johns.  297),  then,  in  many 
cases  where  the  obliteration  was  so  efiectoal  as  to  destroy  the 
legibility  of  the  original,  it  would  amount  to  making  deeds  by 
the  parol  proofs  introduced  and  tolerated.  We  do  not  perceive 
the  propriety  of  making  the  rule  depend  upon  the  legibility  of 
the  original  instrument.  In  the  notes'  in  2  Stark.  476,  it  seems 
that  an  interlineation  appearing,  and  no  evidence  to  show  how 
it  was  done,  it  will  be  presumed  to  have  been  done  before  the 
execution.  A  deed  partly  erased  and  interlined  may  therefore 
furnish  prima  fade  evidence  that  it  was  executed  as  it  appears, 
but  the  contrary  may  be  proved,  and  then  the  deed  is  de- 
stroyed. Now  to  sustain  the  note  and  get  clear  of  the  defense 
in  this  case,  we  must  first  nullify  it,  to  get  clear  of  what  it  pur- 
ports to  be  on  its  face,  and  having  done  that,  we  must  then  im- 
part an  efficacy  to  it  and  render  it  valid,  as  it  was  originally 
written.  We  find  no  rule  in  the  books  by  which  this  can  be 
done,  and  if  we  should  make  one  it  would  conflict,  we  think, 
with  the  case  of  the  Bank  v.  Penick.  It  is  very  clear  that  where 
the  deed,  from  any  cause,  has  been  altered  in  a  material  mjttter, 
then  it  does  not  contain  the  contract  of  the  parties;  and  if  the 
contract  is  reached  and  enforced  by  letting  in  parol  proof  to 
show  what  the  deed  originally  was,  it  is  equally  clear  that  the 
judgment  or  decree  does  not  rest  on  the  deed  as  exhibited,  but 
on  the  parol  proof.  It  seems  to  us,  therefore,  that  the  deed  in 
such  a  case  should  not  be  proceeded  on  as  the  foundation  of 
the  action;  that  it  is  void  under  the  authorities;  and  that  a  party 
aggrieved  by  its  destruction  must  seek  another  remedy. 

It  has  been  attempted  to  support  the  note  and  its  alteration, 
upon  the  ground  of  an  implied  authority  in  Letcher's  clerk  to 
make  the  alteration.  We  perceive  nothing  on  which  a  presump- 
tion of  that  kind  can  rest.  The  note,  when  executed  and  de- 
livered, bore  the  date  of  1829.  It  became  the  act  and  deed  of 
Bates,  binding  him  to  pay  interest  from  that  date.  The  clerk 
had  done  all  he  was  requested  to  do;  to  wit,  wrote  the  note, 
although  he  placed  an   erroneous  date.     Bates  ^opted  it 
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written,  by  signing  and  delivering  it,  and  gave  no  authority,  ex- 
press or  implied,  to  make  any  alteration  in  it  increasing  his 
liability. 
Wherefore,  the  judgment  is  affirmed,  with  costs. 


Ai.TKRA.TioN  ov  IxsTBUMENTS,  Effbct  OF. — See  note  to  LeufU  ▼.  Payn,  IS 
Am.  Dec.  431,  and  cases  there  dted;  Homer  v.  WalUs,  6  Id.  169,  171;  Wood^ 
worth  ▼.  Bank  qf  America,  10  Id.  239,  and  note  at  p.  267;  Campbell  ▼.  Mc- 
Arikur^  11  Id.  738;  Den  ▼.  Wrighi,  11  Id.  546,  549;  AubuchanY.  McKmghi^ 
IS  Id.  602;  SUM  ▼.  Berger,  Id.  666;  Babb  v.  Clemsan,  LL  684. 


Singleton  t;.  Gabboll. 

[G  J.  J.  IKkfuatkiii,,  S27.] 

Lmnioir  or  Ck>inBAonNO  Pabtixs  Go  vsrns  ik  CovsTRUonoH  of  ooTeoantfl,, 
and  this  intention  mnst  be  ascertained  from  the  whole  context  of  the  in- 
striuneiit. 

Law  ExousB  Inabxutt  or  a  Pabtt  to*  PiKroiiM  a  duty  or  charge  which  the 
law  itaelf  creates,  where  there  was  no  default  on  his  part,  and  he  has  no 
remedy  orer;  bat  where,  by  his  own  contract,  he  imposes  upon  himself  a 
daty,  the  general  rale  is,  that  he  is  bonnd  to  make  it  good,  notwithstand« 
ing  an  inevitable  accident. 

Acr  OF  God  ok  iNsvrrABLB  Accidsnt  Ezcusbs  Kon-Pbbfobmanci  of  a  cove* 
nant,  when  performance  is  rendered  impossible,  or  such  inevitable  acci- 
dent evidently  was  not,  in  the  oontemplation  of  the  parties,  provided 
against  by  the  general  covenant. 

Iakb  of  Slats  Who  Coyxnakts  to  Kstubn  Hdc  at  the  end  of  a  yesr,  ia 
diaohaiyced  from  snob  covenant,  if  the  slave,  without  any  fault  or  negli- 
genoe  of  the  hirer,  ran  away  before  the  end  of  the  term. 

CoTBirAST.  Appeal  from  the  Fayette  circuit.  The  opinion 
slates  the  case. 

Ckinn^  for  the  appellant. 

WvMiffe  and  WooUey,  for  the  appellees. 

By  Court,  BuGDnsa,  J.  This  was  an  action  of  coTenant  prose^ 
cuted  by  Singleton  against  Carroll  and  Sayer,  on  a  writing  exe- 
cuted by  them  to  him,  bearing  date  fourth  of  January,  1828;  by 
which  tiiey  bound  themselves  to  pay  to  him  for  the  hire  of  a 
negro  man,  from  that  time  until  Christmas,  one  hundred  dol- 
lars, to  furnish  for  said  slave  the  usual  summer  clothing,  and 
to  deliver  him,  with  as  good  clothing  as  he  then  wore,  to  the 
order  of  Singleton,  in  Lexington,  at  the  expiration  of  the  time 
for  which  he  had  hired  him. 

The  breaches  assigned  in  the  declaration  are,  the  failure  of 
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the  defendants  to  pay  the  one  hundred  dollars,  and  to  deliTer 
the  negro  at  the  time  stipulated. 

Two  pleas  were  filed:  1.  Covenants  performed;  2.  That  they 
paid  the  one  hundred  dollars;  and  that  previous  to  the  day  on 
which  they  were  bound  to  deliver  the  slave,  he  had  run  away 
from  them,  without  any  negligence  or  fault  on  their  part;  and 
that  upon  diligent  search  and  inquiry;  they  had  not  been  able 
to  regain  him;  and  that  therefore  they  coald  not  deliver  on  the 
4ay  named  in  the'  covenant  sued  on,  etc. 

To  the  last  plea  there  was  a  demurrer,  which  was  overruled. 
Upon  the  trial  of  the  cause,  a  verdict  was  returned  for  Single- 
ton for  one  hundred  and  eleven  dollars  and  sixteen  cents,  on 
which  judgment  was  entered,  after  a  motion  for  a  new  trial, 
submitted  by  him,  was  overruled.  To  reverse  it,  he  prosecutes 
this  appeal. 

The  only  point  presented  by  the  assignment  of  errors  worthy 
of  consideration,  is  the  sufficiency  of  the  second  plea.  For  the 
appellees,  it  has  been  contended  that  a  covenant  should  never 
be  so  strained  in  its  construction  as  to  make  it  bear  a  meaning 
v^hich  was  probably  not  in  the  contemplation  of  the  contracting 
parties;  and  that  the  one  under  consideration  is  not  fairly  sus- 
ceptible of  such  an  interpretation  as  to  render  them  responsible 
for  the  loss  of  the  slave,  which  had  occurred  without  their  fault, 
and  in  such  a  manner  as  rendered  it  impracticable  for  them  to 
have  prevented  it. 

The  appellant  insists  that  in  whatsoever  light  a  defense  of  such 
a  character  should  be  viewed,  when  relied  on  against  the  non- 
performance of  a  duty  created  by  law,  it  presents  no  sufficient 
plea  to  a  covenant  like  this,  in  which  there  is  an  express  un- 
dertaking to  deliver  the  slave. 

The  decision  of  the  question  must  depend  upon  the  meaning 
of  the  parties,  for  in  the  construction  of  covenants,  it  is  cer- 
tainly ^.coper  to  look  to  the  intention  of  the  contracting  parties, 
as  the  governing  criterion;  so  far  as  it  can  be  ascertained  from 
the  whole  context  of  the  instrument,  ex  anlecedenlihus  et  conse- 
quentibus.  In  endeavoring  to  do  this,  established  principles  of 
decision  must  not  be  disregarded.  Where  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled  from  performing  it, 
without  any  default  on  his  part,  and  has  no  remedy  over,  the 
law  will  excuse  him;  as  in  the  cases  of  waste  against  tenants  in 
dower,  by  the  curtesy,  for  life  and  years,  etc.;  but  where,  by  his 
own  contract,  he  imposes  upon  himself  a  duty,  the  general  rule 
18  that  he  is  bound  to  make  it  good,  notwithstanding  an  in* 


Oct.  1831.]  Singleton  v.  Oabboll.  97 

«vitable  accident  Thus  where  a  lease,  by  indenture,  was  made 
of  a  meadow,  bounded  on  one  side  by  a  river,  and  the  lessee 
ondertook  to  sustain  and  repair  the  banks  to  prevent  the 
water  from  overflowing  them,  upon  pain  of  forfeiting  a  sum  of 
money,  by  a  sudden  flood  the  banks  were  destroyed,  it  was  ad- 
judged that  although  he  was  excused  from  the  penalty,  be- 
cause the  injury  was  occasioned  by  the  act  of  God,  and  there- 
fore inevitable,  he  was  bound  to  repair,  in  convenient  time, 
because  of  his  covenant:  2  Selw.  N.  P.  393.  So  if  a  lessee 
eoTcnant  to  repair  generally,  he  is  liable  to  an  action  of  cov- 
enant, if  the  house  be  burned  down  by  fire:  Com.  627;  Ikirl 
of  Chesterfield  v.  Duke  of  Bolton,  cited  in  2  Saund.  233-236. 

The  risk  of  the  destruction  of  the  banks  by  floods,  and  of  the 
house  by  fire,  are  supposed  to  have  been  considered  by  the 
parties,  and  the  covenantor  having  expressly  undertaken  to 
sustain  and  repair,  can  not  be  excused  by  a  casualty,  against 
which  he  is  considered  as  having  covenanted;  and  in  cases 
where  a  party  makes  an  express  covenant  special  in  its  terms,' 
undertaking  to  be  responsible  for  all  injury  sustained  by  the 
occurrence  of  a  probable  or  possible  disaster,  he  would  cleaily 
be  responsible,  although  it  should  turn  out  to  be  obviously  in- 
evitable; but  where  the  covenant  is  general,  and  by  the  act  of 
God  a  compliance  with  it  has  been  rendered  impossible,  the 
covenantor  has,  in  some  instances,  been  excused;  thus  it  has 
been  decided  that  if  a  lessee  covenanteth  to  leave  a  wood  in  as 
good  plight  as  it  was  at  the  time  of  the  lease,  and  the  trees  are 
afterward  overturned  by  a  tempest,  he  is  discharged  of  his  cov- 
enant, quia  impoterUia  excusat  legem :  1  Co.  98,  6.  Whether  the 
latter  case  may  be  considered  as  conflicting,  in  principle,  with 
the  other  two,  it  is  not  very  important,  at  this  time,  to  determine. 
There  is  this  difference,  however,  in  them,  that  in  the  case  of 
the  banks,  the  covenantee  might  repair;  whereas  it  would  be 
impossible  for  him  to  restore  the  trees  in  the  same  condition  as 
'diey  were. 

The  true  ground,  however,  generally  upon  which,  in  such 
cases,  to  rest  the  defense  of  the  covenantor  is  that  the  loss  is 
not  to  be  considered  as  provided  against  by  a  general  covenant. 
If  a  lessor  covenants  that  the  lessee  shall  quietly  enjoy  against 
aU  men,  yet,  in  case  he  is  ousted  by  an  enemy,  or  tortiously  en- 
tered upon  by  strangers,  no  action  of  covenant  can  be  main- 
tained against  him,  notwithstanding  the  express  general  cov- 
enant: 2  Selw.  N.  P.  412;  Yaugh.  119,  etc.  In  page  122  of 
the  last  cited  author  it  is  said,  **  that  a  man's  covenant  shall  not 
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be  BO  strained  as  to  be  unreasonable,  or  that  it  was  improbable,, 
to  be  so  intended,  without  necessary  words  to  make  it  such^ 
for  it  is  unreasonable  to  suppose  a  man  should  ooTenant  against 
the  tortious  acts  of  strangers,  impossible  for  him  to  prevent,  or 
probably  to  attempt  preyenting/'  But  it  is  there  admitted,  io 
page  119,  that  if  the  lessor  covenants  that  the  lessee  shall  hold 
and  enjoy  his  term,  without  the  entry  or  interruption  of  any, 
whether  such  entry  or  interruption  be  lawful  or  tortious,  h» 
should  be  charged,  because  no  other  meaning  can  be  given  to 
his  oovenant  In  1  Dall.  210,  the  case  of  Pollard  v.  Shaffear 
is  reported.  It  was  a  contest  growing  out  of  a  lease  by  inden* 
ture,  dated  first  of  March,  1773,  of  a  sugar  house,  etc.,  for  fiv» 
years,  at  a  rate  of  seventy  dollars  per  annum.  The  lessee  cov* 
enanted  for  himself,  executors,  administrators,  and  aaagns, 
to  keep  the  demised  premises  in  good  repair,  and  to  deliver 
them  to  the  lessor  at  the  end  of  the  term  in  such  repair,  etc 
The  breaches  assigned  were,  the  non-payment  of  a  part  of  the 
rent,  and  that  the  premises  were  not  delivered  in  good  repair; 
but  that  the  roof,  etc.,  of  the  sugar  house' were  destroyed. 

The  lessee  pleaded  covenants  performed,  and  that  an  alittt 
enemy,  to  wit,  the  British  army,  under  the  command  of  Sir  W. 
Howe,  on  the  first  of  September,  1777,  hadi  invaded  the  city  of 
Philadelphia,  had  taken  possession  of  the  premises,  and  held  the 
same  until  the  end  of  the  term,  and  afterward;  and  that  whilst 
they  held  the  possession  th$y  had  committed  the  waste,  etc* 
In  discussing  a  demurrer  to  the  last  plea,  the  chief  justice  ex* 
pressed  great  doubt  as  to  what  would  be  the  decision  of  such  i^ 
question  by  a  court  of  common  law  in  England  at  that  day. 
The  case  was,  however,  decided  against  the  lessee,  as  to  the 
rent:  1.  Because  of  his  express  covenant  to  pay  it;  2.  Be- 
cause it  was  a  sum  certain,  and  the  extent  of  the  loss  known,, 
and  for  other  reasons  there  assigned .  But  the  chief  j  ustice  said 
.that  he  was  of  opinion  that  the  defendant  was  excused  from 
liis  covenant  to  deliver  up  the  premises,  in  good  repair,  on  the 
first  of  March,  1778: 

1.  Because  a  covenant  to  do  this,  against  an  act  of  Ood  or 
an  enemy,  ought  to  be  so  special  and  express,  and  so  dear,  that 
no  other  meaning  could  be  put  upon  it. 

2.  Because  the  defendant  had  no  consideration,  no  premium 
for  his  risk,  and  it  was  not  in  the  contemplation  of  either  party; 
and  lastly,  because  equality  is  equity,  and  the  loss  should  be 

divided. 
The  last  reason  is,  to  be  sure,  inapplicable  to  a  court  of  com<^ 
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mon  law,  in  this  state,  althougli  properly  urged  in  Pennsjl- 
TuuB,  where  there  was  no  court  of  chancery;  bat  the  others 
are  applicable  in  a  court  of  common  law,  and  although  we  do 
not  regard  them  as  authority,  yet,  as  the  opinion  of  an  able 
judge,  they  are  entitled  to  much  weight. 

The  case  under  consideration  is  one  in  which  the  appellees 
were  not  prevented  from  deliYering  the  slave  by  the  act  of  Gk>d, 
or  the  incursions  of  an  alien  enemy,  but  by  the  act  of  the  slave 
himself;  bot  still,  if  their  plea  be  true,  by  an  event  over  which 
it  was  as  impossible  for  them  to  have  any  control,  as  it  would 
be  for  a  single  indiTidoal  to  control  the  movements  of  an  hostile 
anny,  unless  they  had  caused  the  slave  to  be  watched  day  and 
nighty  or  had  exercised  a  rigor  and  cruelty  by  keeping  him  con- 
stantly in  chains;  and  it  woald  be  absurd  to  suppose  that  the 
appellant  expected,  or  that  the  appellees  ever  intended  to  bind 
themselveB  to  observe  such  extraordinary  diligence,  or  to  prac- 
tice such  detestable  cruelty.  We  are  therefore  of  opinion  that 
there  is  nothing  in  the  wording  of  the  covenant  to  justify  the 
conclusion  that  the  parties,  at  the  time  of  its  execution,  under- 
stood it  as  binding  the  appellees  to  deliver  the  slave  at  the  time 
named,  in  all  events.  In  the  case  of  Young  v.  Bruces^  5  Liit. 
824,  this  court  decided,  that  a  person  who  hires  a  slave,  and 
covenants  to  return  him  at  the  end  of  the  year,  is  discharged 
thoefrom  if  the  slave,  without  any  fault  of  the  hirer,  dies  in  the 
meantime;  upon  the  ground  that  it  was  not  within  the  conteitt"» 
plation  of  the  contracting  parties,  and  that  the  covenant  ought 
not  to  be  so  construed  as  to  render  the  hirer  liable  in  such  a  case, 
the  writing  containing  no  express  stipulation  to  that  effect;  and 
beoaose  there  was  not  such  an  inadequacy  between  what  might 
be  supposed  to  be  the  value  of  a  year's  service  of  the  slave,  and 
the  price  agreed  to  be  paid  by  the  Bruces,  which  was  one  hun- 
dred and  twenty  dollars,  as  to  afford  any  rational  inducement 
for  them,  in  addition  to  the  hire  which  they  agreed  to  pay,  to 
insore  the  life  of  the  slave.  The  reasoning  applies  with  full 
force  to  the  present  case. 

The  judgment  of  the  cireuit  court  must  be  aiBrmed,  with  costs. 
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Babnett  t;.  Shaoelefobd. 

[6  J.  J.  KamHjTiT.,  033.] 
ClBTmCATB  OF   PbTVT  ExAMIKATIOK  OF  Fuot  COVEBT  MTOT  BE  SboOKDSD 

in  order  to  pass  her  title  to  lands. 
DsKD  OF  Femb  Covket— When  Void.— A  deed  of  h/em&^opert,  purporting 

to  convey  her  estate  in  lands,  is  void,  unless  it  is  execated  in  the  mode 

prescribed  by  the  statute,  or  in  pursuance  of  a  decree  or  judgment  ol  m 

court  of  competent  jurisdiction;  and  whether  or  not  it  has  been  so  exe> 

cuted,  must  be  proved  by  the  reooixL 
Pabol  Evtdencs  is  iNADVisaiBLE  to  prove  that  the  acknowledgment  of  a 

feme-coveri  was  dififerent  from  the  certificate  of  her  privy  itTaminati-nii  on 

record. 

Bill  in  chancerj.    Error   to    the   Madiaon  dronit.     The 
opinion  states  the  case. 

Turner,  for  the  plaintiff. 

Otosley,  for  the  defendant. 

By  Court,  Undbbwood,  J.  In  Maj,  1811,  Bennett  C.  Shaok- 
leford  Agreed  to  convey  to  Wm.  Bamett,  within  fortj  days,  a 
tract  of  land,  the  fee  simple  title  to  which  was  in  Bacbel,  the 
wife  of  said  Bennett,  who  also  stipulated  that  his  wife  should 
unite  with  him  in  the  conveyance,  "  so  as  to  relinquish  all  her 
right,  title,  and  interest."  In  June  following,  a  deed  was  pre- 
pared and  signed  by  Shackleford  and  wife.  The  land  lies  in 
Madison.  It  appears  from  the  certificate  indorsed  on  the  deed, 
under  the  hand  of  Thomas  Helm,  clerk  of  the  Lincoln  county 
court,  that  Shackleford  and  wife  appeared  before  him  on  the  • 
eighteenth  of  June,  1811,  and  acknowledged  the  deed,  ''she 
being  first  privily  examined  separately  and  apart  from  her  said 
LuKband,  as  the  law  directs,  declared  that  she  freely  and  vol- 
imtarily  relinquished  all  her  right  of  dower  to  the  tract  of  land 
therein  mentioned."  The  deed,  with  Helm's  certificate  thereon, 
was  recorded  ia  due  time  in  the  clerk's  office  of  the  Madison 
county  court.  It  is  too  obvious  to  need  elucidation,  that  the 
certificate  of  Helm,  as  to  the  execution  of  the  deed  on  the  part 
of  Mrs.  Shackleford,  and  the  recording  thereof  with  the  deed, 
are  insufficient,  under  our  acts  of  assembly  regulating  convey- 
ances, to  x^ass  the  legal  estate  to  Barnett.  Satisfied  of  the  ex- 
istence of  such  a  defect,  he  has  filed  a  bill  in  chancery  against 
Mrs.  Shackleford,  who  survived  her  husband,  in  which  he 
charges,  in  substance,  that  the  deed  was  acknowledged  by 
Shackleford  and  wife  according  to  the  forms  of  law,  in  such 
manner  as  was  requisite  to  pass  the  estate  of  the  wife,  and  that 
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a  certificate  in  dae  form  ahowing  that  fact  was  indorsed  on  the 
deed,  and  signed  by  Helm,  the  clerk  of  the  Lincoln  countj 
coarty  and  that  thereafter,  the  said  clerk,  through  ignorance  or 
mintake,  or  bj  the  fraudulent  procurement  of  Sbackleford  and 
wife,  by  erasure  and  addition,  so  changed  the  certificate  as  to 
make  it  amount,  on  the  part  of  the  wife,  to  no  mor?  than  a  re- 
linquishment of  dower.  Wherefore,  the  compLl^indnt,  now 
plaintiff  in  error,  prayed  for  relief  in  the  preipisQ&^,  etc.  The 
court,  upon  a  demurrer  to  the  bill,  gave  jurc^giBent  dismissing 
it,  with  costs.  '•.'.'•  ' 

The  seyenth  and  eighth  sections  of  tnb  act  of  1748,  1  Dig. 
305,  which  make  it  essentially  necessary  that  the  privy  exami- 
nation of  2i  feme-^xjvert  shourd*l>eL  recorded  in  order  to  pass  her 
title  in  lands,  haye  not,-  t6't>ur  knowledge,  been  repealed. 
So  far  from  it,  the  sobsv)uuent  acts  of  our  parent  state,  and  of 
oar  own  legislature,  *:whiBreyer  the  mode  of  executing  deeds  by 
feme^'CoveH  haes^'been  prescribed,  have  in  their  phraseology 
strongly  intimated  the  necessity  of  recording  the  certificate 
of  the  feme-coverVB  priyy  examination,  in  order  to  pass  her  title. 
A  deed  executed  by  a  feme-covert,  purporting  to  convey  her 
estate  in  lands,  unless  it  be  done  in  accordance  with  the  mode 
prescribed  by  statute,  or  in  pursuance  of  a  decree  or  judgment 
of  a  court  of  competent  jurisdiction,  is  void.  Whether  a  deed 
has  been  properly  executed  by  a  feme-covert  so  as  to  pass  her 
title,  must  be  proved  by  the  record  when  compared  with  the 
requirements  of  the  statutes,  because  it  is  a  matter  of  record, 
and  that  only  which  the  law  has  made  effectual  to  pass  her 
title.  Now  in  this  case,  the  bill  asks  us  to  set  aside  the  record 
M  it  exists,  and  upon  an  allegation  of  ignorance,  mistake,  or 
fraud,  to  make  up  a  record  against  the  will  of  the /erne  by 
which  she  shall  be  depriyed  of  her  land.  She  can  not  thus  be 
coerced  by  the  chancellor.  In  parting  with  her  title,  the  law 
has  been  yery  cautious  that  she  shall  act  freely  and  voluntarily; 
hence  the  provision  for  an  examination  separate  and  apart  from 
bar  husband.  To  coerce  her  is  opposed  to  the  freedom  of  voli- 
tion which  the  law  intends  she  shall  always  exercise.  But  it  is 
Dtg^  that  the  chancellor  is  only  called  on  to  give  efficacy  to 
in  acknowledgment  made  in  d#9  form  and  without  constraint, 
ind  that  the  only  coercion  contemplated  is  to  hold  her  to  an 
act  valid  when  done,  and  from  which  she  can  not  retract  now, 
without  doing  manifest  injustice  to  the  plaintiff  in  error.  All 
this  is  sufficiently  answered  by  saying  that  there  is  no  evidence 
Uiat  she  performed  Ihe  act.    Parol  evidence  is  not  sufficient; 
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it  can  on]  J  be  proved  bj  the  record.  If  parol  evidence  shoal4 
be  admitted  to  establish  it,  then  an  acknowledgment  hj  9^  feme- 
covert  before  witnesses  in  pais,  when  aided  by  the  chancellor, 
would  be  as  good  as  an  acknowledgment  before  the  officer 
designated  by  law  and  making  up  a  record  thereof  in  the 
manner* prescribed;  and  thus  the  guarded  provisions  of  oar 
statutes •niigbt  be  substituted  by  a  new  branch  of  equity  juris* 
diction,  '"l^^-jeases  of  hardship  supposed  by  the  plaintiff's 
counsel  can  ney^t*  happen,  if  the  vendees  of  the  hosbanda  of 
femes-covert  will.'\}8Q  proper  precaution.  If  they  do  not,  they 
must  abide  the  losaas  qousequent  on  their  own  imprudence. 
When  losses  occur,  the  husband  and  purchasers  will,  in  the 
general,  be  more  in  fault  tliAu  %he  wife,  whose  estate  is  too 
often  made  the  subject  of  speculation  by  her  mismanaging 
husband.  The  case  of  EUioU  etc.  v.  the  Iscssee  of  Peirsol  etc., 
decided  by  the  supreme  court  of  the  United  States,  1  Pet.  828, 
is  in  point,  and  confirms  the  doctrines  advaivced. 
Wherefore  the  decision  is  affirmed  with  costs. 


DxED  OF  FsME-CovEBT,  WHEN  voii). — See  note  to  Doe  v.  Howlamd^  18. 
Am.  Deo.  450,  and  cases  cited. 

f  ABOL  EviDEKCB  IS  Inadiossiblb  to  vary  the  certificate  of  acknowledg- 
ment of  ik  feme-covert:  Bamet  v.  Bamet,  16  Am.  Deo.  516;  and  see  note  to 
that  case,  520,  for  reference  to  other  cases  reported  in  this  aeries. 


ObOHABD     t;.    WlLUAMBOK. 

[6  J.  J.  Mabmiatj^  S68.] 
BSxEOunoH. — ^If  A.,  while  an  officer  has  in  his  hands  an  ezeeatioQ  agunsi 

him,  exchanges  horses  with  B.,  both*  horses  are  subject  to  the  exeoatkni. 
Invakct — ^Whkn  must  bb  Paoven.— Where  a  plaintiff  sues  as  an  infant,  and 

the  defendant,  not  contesting  his  infancy,  pleads  the  general  issue,  the 

plaintiff  mnst  prove  the  infancy,  if  such  proof  is  necessary  to  make  out 

his  title. 

Tboveb.  Error  to  the  Madison  oironit.  The  opinion  statef 
the  case. 

Caperton,  for  the  plaintiff. 

Turner,  for  the  defendant 

By  Court,  Buoenxb,  J.  In  the  fall  of  1828,  Williamson,  be- 
iDg  the  owner  of  a  bay  mare,  swapped  her  with  Mark  MiHif^n 
for  a  black  mare.  At  the  time  the  exchange  took  place,  Tadder, 
then  a  constable  of  the  county  in  which  the  parties  resided,  had 
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two  small  execations  in  his  hands  against  Millian,  which  he 
leried  on  the  bay  mare  in  the  possession  of  Millian.  On  the 
same  daj»  finding  the  black  mare  in  the  possession  of  William- 
son, he  levied  them  on  her  also,  and  carried  them  off.  After 
4he  exchange  had  taken  place,  he  received  a  third  execution 
against  Millian,  which  he  also  levied  on  each  of  the  mares. 

On  the  execution  of  bonds  for  the  delivery  of  the  property,  to 
the  officer  on  the  day  of  sale,  by  Millian  with  Orchard  as  bis 
surety,  both  mares  were  delivered  to  Millian;  who,  to  indemnify 
Orchard,  permitted  him  to  keep  possession  of  them.  Previous 
to  the  day  of  sale,  Williamson,  without  the  consent  of  Millian 
or  Orchard,  obtained  possession  of  the  black  mare,  and  carried 
her  to  another  county;  but  Orchard,  having  pursued  him,  re- 
gained possession,  and,  on  the  day  of  sale,  delivered  each  mare 
to  the  officer.  He  sold  the  bay  mare  first,  for  a  sum  more  than 
sufficient  to  discharge  the  two  executions  which  the  constable 
had  received,  previous  to  the  exchange  between  Millian  and 
Williamson.  He  then  sold  the  black  mare,  under  the  third  ex- 
ecution; whereupon  Williamson  as  an  infant,  by  Detheridge  his 
next  friend,  instituted  an  action  of  trover  and  conversion  against 
Orchard,  claiming,  in  his  declaration,  damages  for  an  illegal 
:conTer8ion  of  each  of  the  mares.  Orchard  pleaded  not  guilty; 
land  on  the  trial  of  the  cause,  there  was  a  verdict  of  thirty  dol- 
lars in  favor  of  Williamson,  which  the  court  set  aside,  at  the  in- 
stance of  Orchard,  and  granted  a  new  trial. 

On  a  second  trial,  a  verdict  was  returned  for  twenty  dollars. 
Orchard  again  made  a  motion  for  a  new  trial,  upon  the  grounds 
that  the  court  erred  in  refusing  to  instruct  the  jury,  as  moved 
by  him,  and  by  giving  instructions,  as  moved  for  by  Williamson, 
and  that  the  verdict  is  contrary  to  law  and  evidence.  But  the 
court  overruled  it,  and  entered  judgment  in  pursuance  of  the 
verdict;  to  reverse  which.  Orchard  prosecutes  this  writ  of  error, 
4i8signing  for  error  that  his  motion  for  a  new  trial  was  improp- 
•erly  overruled. 

On  the  trial,  Tudder,  the  constable,  was  introduced  as  a  wit- 
ness for  the  plaintiff  in  error.  He  was  objected  to  by  the  de- 
fendant in  error  upon  the  ground  of  his  alleged  interest,  but 
the  objection  was  overruled,  and  an  exception  taken  to  the 
opinion  of  the  court.  It  has  been  urged  by  the  counsel  fox 
Willianison,  that  if  Tudder's  testimony  be  disregarded,  the 
opinion  of  the  circuit  court,  overruling  the  motion  for  a  new 
4rial»  was  nnqnestionably  correct.  We  shall  therefore  inquire^ 
in  the  first  plaoe,  whether  the  admission  of  his  testimony  wa? 
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erroneoas.  To  prove  that  it  was,  the  case  of  McOhee  v.  EUmb 
and  Brovming,  4  Litt.  244  [14  Am.  Dec.  124],  has  been  cited. 
It  has  been  insisted  on,  that  if  an  officer  who  leyies  on  and  sells 
property  not  subject  to  the  execution,  which  is  thereafter  recoT- 
ered  from  the  purchaser  by  the  true  owner,  is  liable  to  the  pur- 
chaser, it  follows  that  the  principle  on  which  such  responsibilitj 
is  based,  would,  by  analogy,  show  thnt  Orchard  (who,  it  is  said,. 
should  be  considered  as  the  bailee  of  T udder),  if  subjected  to 
damages  in  this  action,  would  be  entitled  to  indemnity  froo^ 
Tudder,  who  is,  therefore,  interested  in  this  suit.  We  do  not^ 
perceive  the  supposed  analogy,  and  are  satisfied  that  the  con* 
elusion  can  not  be  maintained  upon  the  principles  of  reason. 
In  the  case  referred  to,  the  liability  of  the  sheriff  is  made  to 
rest  on  grounds  which  can  not  be  applied  to  the  circumstances 
of  this  case.  It  is  there  said  that  the  purchaser  has  a  right  to 
presume  that  he  has  done  his  duty  coiTectly,  and  to  infer  fron& 
the  office,  the  execution,  and  the  sale,  that  he  buys  a  good  title;, 
and  if  he  does  not,  the  sheriff  has  so  far  violated  his  duty  as  to 
deceive  him.  But  in  this  case,  Orchard  can  have  no  such  claiiiL 
against  Tudder.  He  was  not  his  bailee.  Tudder  has  violated 
no  duty  to  his  injury.  The  property  had  been  levied  on  under 
executions  against  Millinn,  who,  wishing  to  retain  the  bay  maro 
until  the  day  of  sale,  and  to  obtain  possession  of  the  other 
mare,  applied  to  the  officer  to  permit  him  to  execute  a  de- 
livery bond.  The  bond  was  executed  at  his  instance,  and  for 
his  benefit,  with  Orchard  as  his  surety,  who  joined  in  the  bond 
at  the  request,  not  of  the  constable,  but  of  his  friend  Millian, 
to  whom  the  property  was  delivered.  A  sale  of  property  under 
execution  by  a  sheriff,  representing  to  those  present  that  he  has 
a  right  to  make  it,  shall  be  sufficient,  according  to  the  doctrine- 
in  the  case  of  McOhee  v.  Ellis  and  Brouming  [14  Am.  Dec.  124], 
to  raise  an  implied  warranty  of  title.  He  is  considered  as. 
soliciting  persons  to  purchase,  and  representing  to  them  thai 
he  has  a  valid  title  to  convey.  But  how  can  it  be  said  thai 
Tudder  invited  Millian  to  execute  a  delivery  bond,  or  that  he- 
induced  the  plaintiff  in  error  to  join  as  his  surety?  Millian. 
had  at  least  as  good,  if  not  a  better  opportunity  of  knowing- 
what  his  right  to  the  property  was,  than  the  officer  had. 
Whether  it  was  proper  for  Tudder  to  deliver  possession  of  the- 
black  mare  to  Millian,  when  he  had  taken  her  from  the  defend- 
ant in  error,  it  is  not  important  here  to  inquire.  Be  that  as  it 
may,  neither  he  nor  the  plaintiff  in  error  has  any  right  to 
complain  of  it. 
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We  are  therefore,  of  opinion  that  Tudder  was  not  an  incom- 
petent  witness. 

It  remains  to  be  considered  whether  a  new  trial  ought  to  be 
awarded. 

Whether  the  constable  had  a  right  to  sell  the  black  mare  un* 
der  the  execution  which  he  had  not  received  until  after  Millian 
and  the  defendant  in  error  had  made  the  exchange,  is  a  ques- 
tion in  the  solution  of  which  we  apprehend  not  the  least  difB- 
cnlty;  bat  it  is  not  presented  in  the  present  record,  and  to  de- 
eide  it  would  be  premature  and  useless.  But  the  authority  on 
the  part  of  the  constable  to  levy  the  two  executions  which  first 
came  to  his  hands,  upon  both  of  the  mares,  is  directly  involved; 
because,  if  he  had  not  authority  to  levy  on  both,  it  must  result 
from  the  fact  that  the  defendant  in  error,  being  the  owner  of 
one  or  the  other  of  them,  she  was  not  subject  to  those  execu- 
tions; and  in  that  event,  it  is  clear  that  he  was  entitled  to  a 
verdict. 

Bat  if  the  levy  made  by  the  constable  was  valid,  Williamson 
had  no  right  to  demand  the  possession  of  either  mare  until  the 
money  was  made,  by  the  sale,  to  discharge  the  two  executions  which 
were  rightfully  levied.  And  having  no  right  to  the  possession, 
Orchard  can  not  be  properly  charged  with  an  illegal  conversion 
for  delivering  possession  of  property  to  the  officer,  for  the  de- 
livery of  which  he  was  bound  by  his  written  obligation.  Were 
the  two  mares,  then,  subject  to  the  two  executions  referred  to^ 
That  they  were,  we  are  satisfied.  By  the  provisions  of  the  stat* 
nte  on  the  subject,  all  the  property  of  a  defendant  in  an  execu- 
tion, which  is  subject  to  execution,  is  bound  by  it  from  the  time 
of  its  delivery  to  the  sheriff.  That  the  black  mare,  being  the 
property  of  Millian,  and  in  his  possession  in  the  county  of  Madi- 
son, whilst  the  officer  had  in  his  hands  two  executions  against 
his  property,  was  subject  to  them  at  the  time  Tudder  made  the 
levy,  can  not  be  questioned,  unless  by  the  transfer  of  her  to  the 
plaintiff  in  error.  The  lien,  which  the  law  creates,  had  been  re- 
leased; a  position  which  has  not  been  even  contended  for.  But 
the  argument  urged  is,  that  the  levy  on  the  bay  mare,  made  by 
the  constable  previously  to  that  on  the  black,  was  an  affirmance 
of  the  exchange  between  Millian  and  the  defendant  in  error^ 
and  rendered  that  valid  which  had  been  previously  voidable  at 
the  option  of  the  plaintiffs  in  the  executions,  but  not  void. 
This  argament  seems  to  be  based  on  the  supposition  that  the 
eonstable  had  a  right  to  levy  on  either  one  of  the  mares,  bat  not 
ta  both;  a  position  which  is  considerd  as  entirely  untenable* 
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Both  of  iheniy  if  necessary  for  the  payment  of  the  two  exeoa- 
tions  mentioned,  were  properly  levied  on,  and  might  have  beeo 
«old,  if  the  one  first  sold  had  failed  to  bring  the  amonnt  re- 
quired. Suppose  the  levy  had  been  made  on  the  black  mare 
first,  would  the  contract  of  exchange  between  Millian  and  "Wil* 
liamson  have  been  thereby  vacated,  so  that  the  latter  would  have 
had  a  right  to  demand  from  the  constable  the  bay  mare,  after 
he  had  taken  her  into  possession  under  levy  ?  It  is  clear  that 
he  would  not.  Williamson  would,  in  such  case,  have  his  action 
egaiost  Millian  for  passing  property  to  him  which  had  been  sub* 
«equently  taken  and  sold  by  a  paramount  claim;  but  he  would 
have  no  more  right  to  the  property,  with  the  title  to,  and  poases- 
idon  of  which  he  had  parted,  than  he  would  have  had  to  it  if 
instead  of  receiving  by  way  of  exchange  the  black  mare,  Millian 
had  assigned  him  a  note  on  some  insolvent  man;  for,  in  either 
«ase,  Millian  would  be  presumed  to  have  acted  in  good  faith, 
until  the  contrary  should  be  made  to  appear.  It  is,  to  be  sure,  a 
misfortune  for  an  individual  to  lose  the  property  parted  with,  as 
well  as  the  consideration  which  he  supposes  he  has  received; 
but  his  misfortune,  in  such  a  case,  is  similar  to  those  which 
must  be  Necessarily  encountered,  in  many  cases,  by  persons  con- 
tracting for  property  with  men  who  have  not  a  valid  title  to  it« 
and  may  be  unable  to  make  compensation  for  the  iojuries  sus- 
tained. Suppose  that  Millian  had  given  to  Williamson,  in  the 
exchange,  fifty  dollars  as  an  estimated  difference  in  the  valae 
of  the  two  mares,  and  so  soon  as  he  got  the  bay  mare,  had 
swapped  her  to  a  third  person,  who  had  exchanged  her  with  a 
fourth,  for  another  horse,  and  under  such  circumstances,  the 
'Constable  had  levied  on  the  mare  in  Williamson's  possession; 
would  he,  in  such  case,  have  a  right  to  retake  the  bay  mare? 
It  is  evident  that  he  would  not.  And  why  ?  Because,  although 
once  the  owner  of  her,  he  had  parted  with  his  title  to  her,  and 
^delivered  possession;  and  Millian  would  then  have  an  un- 
questionable right  to  dispose  of  her  as  he  might  think  proper. 
In  this  case  he  had  not  sold  her,  but  she  vras  taken  under  exe- 
oution  by  an  officer  of  the  law,  and  the  right  of  the  plaintiff  ii 
-such  execution  to  have  her  sold,  if  necessary  to  the  dischaige 
of  his  executions,  was  as  undeniable  as  would  be  the  right  of 
the  individual  in  the  case  put  to  retain  possession  of  her  as  his 
own  property. 

But,  for  Uie  defendant  in  error,  it  has  been  argued  that,  as 
be  sued  as  an  infant,  by  his  prochein  ami^  and  as  the  fact  of 
fais  infancy  was  not  controverted  by  the  plaintiff  in  error,  it 
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maflt  be  considered  as  admitted,  and  that  under  that  yiew  of 
the  ease,  the  yerdict  was  correct,  even  if  it  should  be  conceded 
that  the  other  points  are  against  him;  because,  being  an  infant, 
he  had  a  right  to  elect  a  disa&mance  of  the  contract. 

After  the  facts  stated  in  the  commencement  of  this  opinion 
had  been  proved,  which  constituted  all  the  eyidence  in  the 
cause,  the  counsel  of  Orchard  moved  the  circuit  court  to  in- 
struct the  jury,  that  if  thej  should  find  from  the  evidence  that 
Millian  was,  at  the  time  the  two  executions  above  referred  to 
came  to  the  hands  of  Tudder,  the  owner  of  the  black  mare;  and 
that  whilst  the  executions  aforesaid  were  in  his  hands,  as  con- 
•table,  Millian  swapped  said  black  mare  to  Williamson  for  the 
baj,  aod  took  her  into  his  possession;  and  that  Tudder  was  at 
the  time  constable  of  Madison  county,  and  that  he  levied  said 
executions  on  both  of  said  mares;  and  that  Orchard  became 
smretj  for  Millian  in  the  delivery  bonds,  and  in  compliance 
therewith  delivered  the  mares  to  Tudder,  and  that  Orchard  had 
nothing  more  to  do  with  said  mares,  they  ought  to  find  for  him. 
The  court  refused  to  give  the  instructions  so  moved  for,  but 
instructed  the  jury,  that  if  they  found  that  Williamson  was  an 
infant  when  he  and  Millian  made  the  exchange  spoken  of,  and 
atiU  continued  to  be  an  infant,  he  had  a  right  to  elect  to  avoid 
his  contract,  and  to  recover  the  value  of  the  bay  mare  from 
any  person  who  had  her  in  possession  after  the  exchange  and 
had  refused  to  deliver  her  to  him;  provided  they  were  also  of 
opinion,  from  the  evidence,  that  the  mare,  previous  to  the  ex- 
change, was  the  property  of  Williamson. 

That  the  contract  of  an  infant,  whereby  he  swaps  his  horse 
to  another,  may  be  avoided,  is  undeniable;  but  we  are,  never- 
theless, of  opinion  that  the  court  erred  in  refusing  to  give  the 
instructions  moved  for  by  the  plaintiff  in  error;  and,  coDse- 
quentlj,  in  giving  that  which  was  given,  there  was  not  a  word 
of  evidence  on  the  subject  of  infancy;  and  the  omission  of  Or- 
chard to  contest  his  right  to  sue  as  such,  can  not  be  received 
«8  evidence  of  the  fact^  so  as  to  justify  the  instruction  given. 
By  the  plea  of  **  not  guilty,"  and  going  to  trial  on  the  issue 
formed  on  it,  the  plaintiff  in  error  waived  all  right  which  he 
might  have  had  at  an  earlier  stage  of  the  cause,  to  contest  Wil- 
liamson's right  to  sue  by  prochein  ami;  but  he  did  not,  there- 
by, admit  his  infancy,  so  as  to  justify  the  instruction  given.  If 
the  fact  existed,  it  was  incumbent  on  Williamson  to  introduce 
proof  of  it;  for,  admitting  that  he  had  actually  made  the  ex- 
change, his  infancy  was  a  link  in  the  chain  of  his  proof,  abso- 
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lutelj  necessary  to  make  out  his  title.  By  the  plea  of  *'  not 
gailtj/'  Orchard  put  him  on  the  proof  of  erery  fact  necoeoaiy 
to  show  his  right  to  recover. 

Upon  examination,  we  have  not  been  enabled  to  find  any 
authority  directly  in  point.  The  case  of  an  executor  declaring 
on  a  cause  of  action  arising  in  his  own  time,  may  be  considered 
as  somewhat  analogous.  If  he  brings  the  action  in  his  repre^ 
sentative  capacity,  merely;  if  the  defendant  means  to  dispute 
his  right  to  sue,  as  such,  he  must  do  so  by  plea  in  abatement, 
and  can  not  make  the  objection  under  a  plea  in  bar.  But  if  the 
plaintiff  declare  on  a  cause  of  action  arising  in  his  own  time,  he 
must,  under  the  general  issue,  prove  his  title,  as  executor  or 
administrator,  if  it  be  essential  to  his  claim;  and  the  defendant 
may  controvert  it,  under  the  general  issue,  for  the  plea  raises 
the  question  of  title:  See  2d  vol.  of  Stark,  on  Ev.  547,  548,  and 
the  authorities  there  cited. 

We  are,  therefore,  of  opinion  that  the  motion  for  a  new  trial 
should  have  been  sustained. 

The  judgment  must  be  reversed  vdth  costs,  and  the  cause  re- 
manded to  the  circuit  court,  with  directions  for  such  further 
proceedings  to  be  had,  as  may  not  be  inconsistent  with  thia 
opinion. 
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[6  J.  J.  Mamhatj.,  686.] 

Wbtt  or  DowEH  Unde  Nihil  Habet  is  an  unosnal  though  tn  appropriate 
remedy  for  obtaining  dower  in  this  stata 

Bill  ik  Equity  has,  in  PRAcmcE,  Superseded  the  oommon  law  writ  in 
this  state,  and  no  statute  has  prescribed  the  mode  of  prooednie  in  sacb 
action. 

Fkbboval  NoncB  to  the  Tekant  or  the  Tdce  of  Exbcutino  the  Wsn 
of  inquiry  for  damages  was  necessary  at  oommon  law,  though  such  no- 
tice was  not  necessary  to  obtain  a  judgment  for  dower. 

Count  is  Neobssabt  in  this  State,  whether  the  tenant  appear  or  not 

Writs  or  Dower  mat  Stand  for  Trial,  like  other  oommon  law  actioii^ 
at  the  first  term  after  ten  days*  personal  serrioe  of  the  writt 

Inquiry  or  Damages  bt  Default  should  not  be  Allowed,  unless  th^ 
count  allege  that  the  husband  died  seised. 

Demandant  is  not  Entitled  to  Costs  when  she  fails  to  obtain  damagesL 

Default  of  Tenant  Admit?  the  Right  to  Dower  so  far  as  it  is  snffi* 
ciently  alleged  in  the  count. 

ksQuisiTES  or  Count  in  AcnoN  of  Dower. — To  entitle  a  dwnawdaat  t^ 
dower,  her  count  must  aver,  in  substance,  that  the  was  the  wife,  audi 
that  the  husband  was,  during  the  coverture,  seised  of  a  freehold  intowfc 
at  least. 
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AUiBOATioif  THAT  THE  HuBBAHD  HAD  PuBCHASSD  the  land  u  Dot  equivft. 

lent  to  an  avennent  that  he  had  acquired  a  freehold  interest  in  it. 
"Wsrr  IS  THE  Katube  or  thb  P&scipe  ia  the  proper  procees  for  warning 

the  tenant  in  this  state. 
Touc  OF  JuvQUKST  IN  £k>WBB. — ^In  this  oonntry  the  judgment  most,  in  all 

cases,  be,  that  one  third  of  the  lands  be  set  off  by  the  sheriff  acting  under 

the  writ  of  seisin. 
Ovx  Thied  in  Value  or  Land  Alienated  by  the  husband  in  his  life-time 

shoold  be  set  off  to  the  widow,  according  to  the  condition  of  the  land  at 

tiie  date  of  the  alienation. 

DowsB.  Error  to  the  Mason  circuit.  The  opinion  states 
the  case. 

Eeid^  for  the  plaintiff. 

By  Court,  Bobebtbon,  C.  J.  This  writ  of  error  is  prosecuted 
to  reverse  a  judgment  against  the  demandant  in  a  writ  of 
dower,  unde  nihil  liabeL  The  defendant,  who  was  such  as  ten- 
ant, did  not  enter  his  appearance,  but  demurred  to  the  evi- 
dence given  on  a  writ  of  inquiry;  and  the  demurrer  was  joined 
by  the  demandant,  and  sustained  by  the  court.  The  opinion 
on  the  demurrer  was  reserved  until  the  jury  had  returned  a 
▼erdict  in  favor  of  the  demandant  for  dower,  and  for  one  cent 
in  damages.  And  then,  after  sustaining  the  demurrer,  the  fol* 
lowing  judgmant  was  rendered:  "Therefore,  it  is  considered 
by  the  court  that  the  defendant  recover  against  the  plaintiff  his 
costs  by  him,  about  his  defense  herein  expended,  and  the  said 
plaintiff  in  mercy,"  etc. 

The  common  law  writ  is  an  unusual  though  an  appropriate 
remedy  for  obtaining  dower  in  this  state.  But  as  no  statute  of 
Kentucky,  or  of  Virginia  prior  to  the  separation,  has  prescribed 
the  mode  of  procedure  throughout,  and  ns  the  bill  in  equity 
had,  in  the  practice  of  both  states,  superseded  the  real  action 
of  the  common  law  in  cases  of  dower,  we  have  to  decide  now, 
for  the  first  time,  and  without  the  aid  of  any  direct  authority, 
how  far  the  ancient  British  forms  in  such  cases  shall  prevail, 
and  what  is  the  proper  mode  of  proceeding  in  the  courts  of 
this  state.  In  England,  when  the  writ  was  obtained,  a  sum- 
mons was  served  on  the  land,  and  proclamation,  warning  the 
tenant  of  the  freehold,  was  made,  fourteen  days  before  the 
return  of  the  summons,  on  a  Sabbath  day,  after  divine  service, 
at  or  near  the  church  in  the  parish  in  which  the  land  lay;  on 
a  proper  return  of  the  service  and  proclamation,  the  tenant  was 
entitled  to  an  essoign  if  he  appeared,  but  if  he  failed  to  ap- 
pear, the  demandant  was  entitled  to  a   **  grand  cape,"   com- 
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manding  the  sheriff  to  take  one  third  of  the  land  designated 
bj  metes  and  bounds  by  the  view  of  good  and  lawful  men^ 
generally  two,  and  to  warn  the  tenant  to  appear  at  the  next 
term.  On  a  proper  return  of  the  grand  cape^  the  demandant 
was  entitled  to  a  judgment  for  her  dower  and  for  a  writ  ot 
seisin  for  the  land,  described  in  the  return,  to  be  held  bj  heL 
in  seyeraltj;  after  judgment  for  dower  by  default,  if  the  de* 
mandant  claimed  damages  also,  and  suggested  on  record  that 
her  husband  died  seised,  a  writ  of  inquiry  was  awarded;  th» 
inquisition  was  taken  by  the  sheriff  in  the  county  and  returned 
on  the  writ  of  seisin.  It  was  not  necessary  to  file  a  count  un- 
less the  tenant  entered  his  appearance  and  offered  to  pleads 
and  when  an  issue  was  made  up,  unless  the  jury,  impaneled 
and  sworn  to  try  it,  found  specially  that  the  husband  died 
seised,  and  of  what  estate  and  when  he  died,  the  demandant 
was  not  entitled  to  damages:  2  Saund.  43,  n.  1,  8,  4. 

The  judgment  for  dower  and  that  for  damages  were  deemed 
distinct,  and  independent,  the  one  of  the  other.  The  suit  waa 
considered  as  ended,  at  common  law,  by  the  judgment  for  seisin, 
and  the  damages  were  added  by  the  statute  of  Merton,  only 
when  the  husband  died  seised;  and  hence,  though  personal  no- 
tice was  not  necessary  in  order  to  obtain  a  judgment  for  dower, 
an  inquisition  of  damages  was  illegal  and  ineffectual  unless  the 
tenant  had  personal  notice  of  the  time  of  executing  the  writ  of 
inquiry:  2  Saund.  45,  a,  n.  4.  A  statute  of  Virginia  (1748)  re- 
enacted  in  this  state  in  1796,  1  Dig.  66,  declares  that  "  prooess 
in  all  real  actions  shall  be  the  same  and  have  the  same  effect  as 
in  England,  except  that  the  returns  shall  be  according  to  the 
laws  of  this  commonwealth;''  and  also  allows  one  imparlance, 
and  abolishes  *'  Tiews,"  "  essoins,"  and  ''  Touchers."  An  act  of 
1798,  1  Dig.  66,  reformed  the  method  of  proceeding  in  writs  of 
right;  but  the  mode  of  proceeding  in  writs  of  dower  has  neyer 
been  specially  regulated  by  any  statute.  We  are  of  opinion, 
boweyer,  that  the  statute  of  1810,  1  Dig.  258,  and  that  of  1811, 
1  Id.  262,  for  regulating  civil  proceedings  in  all  suits  at  common 
law,  must  be  understood  as  applying  to  writs  for  dower,  not  odIj 
as  to  the  service  and  return  of  process,  but  also  as  to  the  plead- 
ings and  trial.  Consequently,  a  count  will  be  necessary  whether 
the  tenant  appear  or  not,  and  the  case,  like  other  common  law 
suits,  may  stand  for  trial  at  the  first  term  after  ten  days'  personal 
service  of  the  writ. 

Prior  to  the  statute  of  Merton,  a  demandant  was  not  entitled 
t<i  recover  damages  in  any  writ  of  dower.     That  statute  allowed 
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damages  when  the  husband  had  died  seised.  But  since  its  en-^ 
aotment,  the  common  Uw  fonn  of  declaring  (when  a  count  be* 
came  necessary)  was  not  changed;  and  conseqaeDtlj  it  was 
nerer  necessary  to  aver,  in  the  connt,  that  the  husband  died 
seised.  But  when  the  demandant  had  obtained  judgment  for* 
dower  by  default  and  without  a  count,  a  writ  of  inquiry  of 
damages  was  not  awarded  unless  it  was  suggested  on  tbe  record 
that  the  husband  had  died  seised.  The  tenant,  by  default,  ad- 
mits  the  demandant's  right  to  dower  so  far  as  her  count  alleges 
al^gal  claim;  consequently  a  judgment  for  the  dower  should  be 
rsDdered,  in  such  a  case,  in  consequence  of  the  default.  But 
there  should  be  no  writ  of  inquiry  unless  it  be  inferable  from 
the  count  that  the  demandant  claims  damages  by  aTerring,  in 
substance,  thai  her  husband  died  seised.  For  unless  the  count 
can  be  constmed  as  importing  an  all^^ation  that  the  husband 
died  seised,  a  default  does  not  admit  that  the  demandant  has  a 
light  to  damages  or  to  a  writ  of  inquiry;  and  as  a  writ  of  in- 
qniiy  in  a  ease  of  dower  should  be  executed  in  court  (as  in  ordi- 
nary cases  in  this  country),  the  tenant  might  be  surprised  if 
there  should  be  an  inquisition  as  to  damages  when  he  had  not 
been  notified  by  the  count  or  otherwise  that  the  demandant 
daimed  or  was  ever  entitled  to  any  damages.  It  seems  to  us  that 
as,  according  to  the  statutes  of  1810, 1811,  writs  of  dower  should 
be  tried  in  the  same  manner  as  other  suits  at  law  are  triable, 
wheneyer  a  demandant  may  be  entitled  to  a  writ  of  inquiiy ,  the 
inquisition  should  be  held  on  the  hearing  of  the  cause  in  court; 
and  hence,  as  the  common  law  mode  of  suggesting  on  the  record 
thai  the  husband  died  seised,  and  of  notifying  the  tenant  of  the 
time  of  holding  the  inquisition  in  the  countiy,  is  ineligible  and 
inappropriate  here,  there  should  be  no  inquiry  of  damages,  hj 
default,  unless  the  count  allege,  in  effect,  that  the  husband  died 


The  count  in  this  case  does  not  allege  that  the  husband  died 
seised;  consequently  the  writ  of  inquiry  was  unauthorized,  and 
ought  to  have  been  set  aside.  When  a  defendant  admits,  by 
default,  that  the  plaintiff  is  entitled  to  damages,  a  demurrer  tc 
e?idence  on  the  inquiry  would  be  irregular,  because  the  effect 
of  a  demurrer  to  evidence,  and  of  a  judgment  sustaining  such 
demurrer  is,  that  the  plaintiff  is  not  entitled  to  any  damages; 
and  therefore,  when  a  defendant  has  admitted,  by  his  default, 
that  the  plaintiff  is  entitled  to  some  damages,  he  should  not 
demur  to  illegal  or  insufficient  testimony,  but  should  object  to 
its  introduction,  or  moTC  to  exclude  it.    But  as  the  default  in 
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this  case  did  not  admit  that  the  demandant  was  entitled  to  any 
damages,  the  demurrer  to  the  eyidence  which  proved  that  hei 
husband  had  sold  and  conyejed  the  land  in  his  life-time,  was 
proper,  although  a  motion  to  set  aside  the  inquisition  or  quash 
the  writ  of  inquiry  might,  perhaps,  have  been  more  regular. 
The  demandant  was  not  entitled  to  costs,  unless  she  had  been 
entitled  to  damages,  for  we  know  of  no  law  allowing  costs  to  a 
demandant  in  a  writ  of  dower  when  she  fails  to  obtain  damages. 

Wherefore,  as  to  the  damages  and  costs,  the  circuit  court  did 
not  err  in  sustaining  the  demurrer.  But  it  erred  iu  giving  costs 
to  the  tenant,  as  he  had  not  entered  an  appearance,  and  also 
in  rendering  judgment  in  bar  of  the  action.  As  the  default 
admitted  the  right  to  dower  so  for  as  it  was  sufficieiitlj  alleged 
in  the  count,  judgment  ought  to  have  been  given  for  duwer;  and 
if  the  count  be  defective,  still  the  court  erred  in  barring  the 
action;  and  therefore  judgment  must  be  reversed.  As  the 
case  will  be  remanded,  and  may  be  retried,  it  is  proper  to  ob- 
aerve  that  the  count  is  defective  in  not  alleging  that  the  hus- 
band was  ever  seised  of  such  an  estate  as  would  entitle  the  wife 
to  dower.  To  entitle  a  demandant  to  dower,  her  count  must 
aver,  in  substance,  that  she  was  the  wife;  and  that  the  husband 
was,  during  coverture,  seised  of  a  freehold  interest  at  least. 
See  Booth  on  Real  Actions;  Saunders,  supra;  and  Ambler  and 
njoi/e  V.  Norton,  4  Hen.  &  M.  42.  It  is  true  that  a  freehold  may  be 
only  a  life  estate;  but  it  is  a  maxim  in  pleading  that  a  freehold 
shall,  prima  fade,  be  understood  to  mean  the  largest  estate  in 
fee.  The  count  in  this  case  avers  only,  that  the  husband  had 
**  purchased  "  the  land.  That  is  not  equivalent  to  an  averment 
that  he  had  acquired  a  freehold  interest;  because  he  might  have 
**  j^urchased  "  only  an  estate  for  years,  of  which  his  wife  would 
not  have  been  dowable. 

As  there  may  be  another  trial,  we  deem  it  not  improper  to 
make  a  further  suggestion  as  to  the  mode  of  obtaining  and  en- 
forcing a  judgment  for  dower.  Neither  the  grand  nor  pettj 
i^ape  can  be  applicable  or  proper  in  the  procedure  by  writ  of 
dower  in  this  state;  because,  according  to  the  statute  regulating^ 
the  mode  of  jjioceedrng  iu  common  law  actions,  a  judgment 
may  be  obtained  at  the  appearance  term:  nor  is  any  other  pro- 
cess necessary  or  proper  for  warning  the  tenant,  than  a  writ  ia 
the  nature  of  the  prcdcipe,  and  the  form  of  which  is  given,  ia 
outline,  by  nn  act  of  1796,  1  Dig.  445. 

In  England,  when  the  tenant  appeared  and  pleaded  to  the 
action,  if  the  demandant  obtained  judgment  for  dower,  it  waa 
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fendered  for  one  ibird  of  the  land  (described  in  the  count)  to  be 
4i8certained  and  allotted  to  her  bj  metes  and  bounds  by  the 
«heriff,  on  an  inquisition  by  two  or  more  persons  selected  by 
liim  in  pursuance  of  the  writ  of  seisin  on  which  he  made  his  re- 
tom  to  court  showing  the  manuer  in  which  he  had  executed  it« 
and  what  land  he  had  delivered  to  the  demandant.  The  form 
of  the  judgment  for  dower,  together  with  that  for  damages 
when  the  husband  died  seised,  may  be  seen  in  2  Saund.  331, 332. 
Such  must  be  the  judgment  in  this  country,  whether  rendered 
upon  an  issue  or  by  default,  because,  as  neither  the  grand  nor 
petty  cape  can  be  used,  and  as  a  judgment  may  be  rendered  at 
the  first  term  succeeding  the  service  of  the  writ,  the  dower  can 
not  be  designated  here  prior  to  the  judgment,  as  it  was  in  Eng- 
land when  there  was  a  default,  and  therefore  must,  in  all  cases 
•like,  be  set  apart  in  severalty  by  the  sheriff  acting  under  the 
writ  of  seisin.  If  either  party  have  cause  to  complain  of  the 
manner  of  executing  the  writ,  the  return  may,  for  sufficient 
45aa8e,  be  quashed,  and  a  new  writ  issued. 

If  the  husband  had  alienated  the  land  in  his  life-time,  seisin 
«hould  be  given  to  the  wife  of  a  third  in  value,  according  to  the 
condition  of  the  land  at  the  date  of  the  alienation:  Perk.,  tit. 
Dower,  sec.  328;  Hargrave's  note,  193,  to  lib.  1;  Co.  Lit.; 
Humphrey  v.  Phinney,  2  Johns.  484;  Dorchester  v.  Coventry^  11 
Id.  612;  Shaw  v.  White,  13  Id.  179. 

On  Ihe  return  of  the  cause  to  the  circuit  court  the  demandant 

a 

may  amend  her  count,  and  the  defendant  may,  of  course,  ap- 
pear and  plead. 

Judgment  reversed,  and  cause  remanded  for  further  prooeed- 
iiigs  consistent  with  this  opinion. 


AmonavT  ov  Bowxb  nr  Alixned  LAnms.— On  this  mibjeot^  see  note  te 
WM  v.TowMOMi.  11  Am.  Deo.  133,  and  the  caaee  there  dted. 


Debabd  v.  Gbow. 

[7  J.  J.  KiiWHiiTJ.,  7.] 

Fabtt  Obuoob  ikSD  Obuokb.— Where  the  obligees  in  a  bond 
soietiea  to  themselves,  they  do  not  incor  any  legal  obligation; 

but  soeh  bond  is  obligatory  on  the  principal  who  is  not  an  obligee,  and  a 

«dt  on  the  bond  may  be  maintained  against  him. 

OV  Such  Bovd  shoold  be  issued  against  the  principal  only,  and 

Is  iiTCgp]«r  if  iaraed  agMnrt  the  parties  who  were  both  obligors  and 


X>BO.  Vol.  JJIL-% 


114  DsBABD  V.  Obow.  [Eentacky; 

A  BoVD  Valid  to  Amt  EznEur  as  »  oommoii  law  oMtgatkwi  ihoald  not  hm 

quashed. 
EucuTioK  OK  Salb  Bond  should  bb  QuAflBXD^  if  tbe  bond  was  dsCaotitn 

but  if  the  bond.waa  valid  to  anyezteot^  it  should  not  be  qusshsd  «» 

motion  of  the  obligor. 

MonoH.  Error  to  the  Clarke  cironit.  The  opinion  states  tli# 
ease. 

Hanson,  for  the  plaintiffs. 

Clarke  and  Eockaday,  for  the  defendants. 

Bj  Court,  BoBEBTsoNy  C.  J.  A  fieri  facias  haying  been  issued 
on  a  sale  bond  executed  bj  Henry  Crow  as  principal,  and  bj 
Henry  Debard  and  Harvey  Debard  as  sureties,  to  Henry  De-> 
bard,  and  Harvey  Debard  and  several  others,  all  heirs  of 
Epbraim  Debard,  Crow,  in  his  own  name  and  in  those  of  his 
sureties,  made  a  motion  to  quash  tbe  execution  and  the  sale 
bond,  because  the  sureties  were  both  co-obligors  and  co-obligees* 

The  circuit  court,  notwithstanding  the  opposition  of  all  the 
obligees,  quashed  the  execution  and  also  the  sale  bond,  and  to 
reverse  that  judgment  this  writ  of  error  is  prosecuted. 

No  action  at  law  could  be  maintained  on  the  bond  against  the 
sureties,  who  are  co-obligees,  and  have  by  their  own  act  made 
themselves  joint  and  several  co-obligors.  They  can  not  sae 
themselves;  and  therefore,  as  t6  them,  there  being  no  cause  of 
action,  there  is  no  legal  obligation :  Saunders^  Heirs  v.  SaundertT 
Executors,  2  Litt.  321;  Thomas  v.  Thomas,  3  Id.  8;  Allen  eie.  ▼. 
Gray,  1  Mon.  98;  SuUles  v.  WhiOock,  4  Id.  452;  Oatewood  t.  Lyie, 
5  Id.  6. 

But  we  can  not  perceive  why  a  suit  might  not  be  maint^in^ 
on  the  bond  against  the  principal  obligor,  who  is  not  an  obligee- 
and  whose  obligation  is  legal,  and  several  as  well  as  joint. 

It  is  true,  that  if  the  obligee  make  his  obligor  executor,  the 
cause  of  action  may  be  extinguished.  So,  too,  if  9k  feme  obligee- 
marry  the  obligor,  his  legal  obligation  may  be  released  by  op- 
eration of  law.  And  the  same  consequence  will  result  fronk 
either  of  those  acts  by  an  obligee,  although  there  may  be  othei 
co-obligees,  and  other  co-obligors  than  the  obligee  and  obligoi 
immediately  engaged  in  the  act  of  extinguishment.  For  a  re^ 
lease  by  one  of  several  co-obligees,  of  one  of  several  joint  and 
several  co-obligors,  will  release  the  whole  obligation;  and  any 
voluntary  act  of  an  obligee,  whereby  an  action  on  the  obliga«^ 
tion  is  destroyed  or  suspended,  is,  by  operation  of  law,  equiv* 
alent  to  a  formal  and  actual  release:  Go.  Lit.  264,  b;  Oom«. 
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Dig.,  Belease,  A.  2;  Bao.  Abr.,  Belease,  B.;  Chit,  on  Con.  296; 
Wheat.  Selw.  425. 

And  the  reason  why,  in  such  a  case,  an  action  can  not  be 
maintained  on  the  obligation  is,  that  after  it  was  complete  and 
in  full  force,  the  obligee  or  one  of  the  obligees,  by  his  or  their 
▼olnntarj  act,  eztingoishiDg  the  caase  of  action  against  the 
obligor  or  one  of  the  obligors,  thereby,  in  effect,  extinguished 
the  whole  legal  obligation  of  the  bond.  But  in  this  case  no  act 
was  done  by  any  of  the  obligees  after  the  execution  of  the  bond 
for  releasing  any  one  of  those  who  were  legally  bound;  the 
obligation  lemains  as  it  was,  ab  arigine.  The  sureties  never  in- 
curred any  legal  obligation,  because  they  were  also  obligees; 
and  the  same  persons  can  not  be  both  obligors  and  obligees  to 
each  other  in  the  same  contract.  But  may  not  the  bond  be 
obligatory  on  the  principal  who  was  not  an  obligee  ?  Can  the 
fact  that  the  sureties  were  not  legally  bound  to  themselves, 
afBdct  the  obligation  of  the  principal  to  whom  no  such  cause  for 
invalidating  his  undertahiDg  applies?  May  not  the  bond  be 
considered  as  the  legal  obligation  of  the  principal  obligor  with- 
out sureties  f  This,  we  think,  is  its  legal  effect.  If  the  sureties 
had  heen /eme9-cat>ert,  or  infants,  and  therefore,  as  to  them,  the 
bond  had  been  void  or  voidable,  nevertheless  the  principal 
obligor  might  be  bound  and  an  action  might  be  maintained 
against  him.  Why  may  not  the  principal  be  equally  bound  in 
thiscasef 

The  obligation  of  the  principal  could  not  be  considered  as 
released,  on  the  ground  that  co-obligors,  by  being  also  obligees, 
could  release  themselves,  or  might  be  considered  as  released 
because  they  were  both  obligees  and  obligors;  for,  never  having 
been  legally  bounds  an  attempt  to  release  them  woald  not 
operate  as  a  release  as  to  the  principal.  The  bond  should 
therefore,  in  our  opinion,  be  deemed  legally  binding  on  Henry 
Grow.  Such  seems  to  be  its  legal  effect;  and  as  such,  a  suit 
might  be  maintained  on  it  as  a  common  law  obligation. 

But  it  is  true  that  if  it  be  not  such  a  bond  as  will  authorize 
an  execution  against  all  who  signed  it,  the  process  is  irregular 
at  least,  because  the  execution  must  conform  to  the  judgment; 
and  consequently,  if  the  bond  be,  in  legal  effect,  as  a  judgment 
against  only  one,  execution  should  have  been  issued  against 
him  alone,  and  then  it  could  not  have  been  quashed  by  proving 
that  other  persons  signed  it,  because  the  same  proof  would 
have  shown  that  it  is  his  obligation  alone. 

Besides,  it  may  at  least  be  doubted  whether  the  bond  ever 
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had  imparted  to  it  the  legal  effect  and  operation  of  a  judgment 
or  decree,  so  as  to  authorize  execution  upon  it.  It  was  given 
in  consequence  of  a  sale  of  the  estate  of  infants  made  in  pur- 
suance of  a  decree  for  that  purpose,  and  directing  that,  when 
taken,  the  sale  bond  should  have  the  effect  of  a  judgment,  or, 
iu  other  words,  that  execution  might  be  issued  upon  it. 

Wherefore,  we  can  not  say  that  the  circuit  court  erred  in 
quashing  the  execution.  But  it  certainly  erred  in  quashing  ih« 
bond.  As  it  was  not  a  statutory  bond,  the  common  law  judge 
had  DO  right  to  quash  it;  and  the  chancellor  having,  by  his  final 
decree,  as  we  infer,  approved  the  bond  and  parted  with  his 
power  over  the  case,  had  no  right  to  quash  it,  unless  it  could 
be  deemed  to  partake  of  the  character  and  to  have  the  operation 
of  a  decree;  and  even  then  he  ought  not  to  have  quashed  it, 
because  it  was  legally  valid  to  some  extent,  if  not  equitably  bo 
to  its  whole  extent,  and  because  the  obligees  were  satisfied  with 
it,  and  opposed  its  quashal. 

Wherefore,  the  order  quashing  the  execution  is  approTod; 
but  that  quashing  the  bond  is  reyersed  at  the  cost  of  the  de- 
fendant in  error. 


MrrcHEBSON    v.  D< 

[7  J.  J.  KABMIiLI.,  o.] 

Pkoiossobt  Notb— Failubb  of  OoNsmER^TioK.— When  a  penon  wbo  en- 
ployed  an  ftttomey  to  defend  him  against  a  criminal  proaeoation,  and  ex« 
ecated  to  him  his  note  for  the  amount  of  the  !fee,  committed  anicide  be- 
fore his  trial,  the  fact  that  the  attorney  was  therehy  prevented  from  per- 
forming the  principal  service  for  which  the  note  was  given,  is  not  a  grouDd 
for  impeaching  the  consideration,  beoanse  the  non-performance  resulted 
from  the  obligor's  own  act. 

Damages  should  not  bk  Awabdxd  to  a  defendant  who  has  waived  hia  rigM 
to  them. 

Bill  in  chancery.  Error  to  the  Oaldwell  circuit.  The  opin- 
ion states  the  case. 

By  Court,  Bobebtson,  0.  J.  The  heirs  and  peiBonal  lepz^ 
sentatives  of  E.  Mitcherson,  deceased,  filed  a  bill  in  chanoerj» 
to  enjoin  a  part  of  a  judgment,  for  one  hundred  and  twentj- 
three  dollars,  obtained  against  them  by  James  I.  Dozier,  on  m 
note  executed  by  their  ancestor  and  intestate.  The  injunction 
was  accordingly  granted,  and  Dozier  answered. 

It  seems,  from  the  record,  that  E.  Mitcherson  had  emplojed 
Dozier  as  an  attorney  and  counselor  at  law,  to  defend  bim 
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against  a  criminal  prosecution,  and  gave  him,  as  a  fee^  the  note 
on  which  the  judgment  was  obtained;  that  Dozier  attended  the 
ooart  at  which  the  trial  was  expected,  but  the  prosecution  abated 
hj  the  suicide  of  the  accused.  Hence  the  plaintiff  insists  that 
there  is  a  partial  failure  of  consideration^  and  on  that  ground 
the  bill  was  filed. 

On  the  hearing,  the  bill  was  dismissed,  and  the  injunction  was 
diflsolved,  with  damages.     That  decree  is  now  called  in  question. 

It  is  manifest  that  the  principal  service,  the  expectation  of 
which  induced  the  execution  of  the  note,  was  never  rendered; 
and  that  consequently,  to  that  extent,  the  obligor  was  never 
benefited,  nor  was  he  (as  to  that)  subjected  to  loss,  labor,  or 
inconvenience. 

But  the  promise  to  i>erform  the  service  was  the  oonsideratioA 
of  the  note.  The  performance  was  not  a  condition  on  which 
the  obligation  of  the  note  depended.  A  suit  could  hsTe  been 
maintained  on  the  note,  even  if  Dozier  had  refused  to  perform 
the  service  which  he  promised  to  perform.  But  if,  by  any  act 
or  omission  on  his  part,  vrithont  the  default  of  the  obligor,  the 
stipulated  service  had  not  been  rendered,  there  would  have  been 
a  partial  failure  of  consideration,  for  which  the  chancellor 
might  have  given  relief  to  the  proper  extent,  against  the  legal 
obligation  of  the  note.  The  law  would  not,  howeyer,  imply  any 
condition  in  the  contract,  that  the  promised  service  was  to  be 
performed  before  the  note  was  due  and  collectible.  Nor  would 
either  law  or  equity  exonerate  the  obligor  from  the  payment 
of  the  note,  or  any  part  of  it,  merely  in  consequence  of  non- 
performance by  the  obligee,  when  he  was  ready  and  willing  to 
perform  (as  he  appears  to  have  been),  and  was  preyented  by  the 
vdontaxy  act  of  the  obligor.  The  obligation  could  not  thus 
be  impaired,  nor  the  contract  be  thus  modified,  without  the  as- 
sent or  fault  of  the  obligee. 

If  the  obligor  had  died  a  natural  death,  the  case  might,  per- 
bape,  be  different.  But  we  can  not  decide  that  suicide  is  not  a 
voluntary  act,  or  that  it  is,  per  se,  evidence  of  mental  derange- 
ment, or  of  a  fatal  necessity;  and  one  party  can  not,  by  his 
own  voluntary  act,  deprive  the  other  of  the  benefit  of  his  con- 
tract We  can  not  distinguish  between  the  principle  of  this 
case  and  that  of  Hickman  v.  Majors^  2  Bibb,  216. 

It  seems,  therefore,  that  if  the  performance  of  the  promised 
service  had  been  the  sole  and  entire  consideration  of  the  note, 
IhAinfk  wnnld  not  have  been  a  failure  of  consideration,  available 
■7  plea  to  the  action  on  the  note;  and  in  such  case,  we  know 
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of  no  principle  of  equity  which  would  authorize  any  relief  in 
chancery.  There  has  been  no  failure  of  consideration^  because 
the  non-performance  complained  of  has  resulted  from  the  act 
of  the  obligor,  without  the  concurrence  or  delinquency  of  the 
obligee,  who  would  have  performed  his  undertaking,  if  be  had 
not  been  preventjed  by  the  act  of  the  obligor. 

There  is,  therefore,  no  error  in  the  dissolution  of  the  injunc- 
tion, unless  the  case  could  be  tested  by  the  principles  of  casu- 
istry or  honor,  and  not  by  the  fixed  rules  of  law  and  equity. 

But  the  decree  for  damages  is  erroneous:  1.  The  bill  asked 
an  injunction  against  only  a  part  of  the  judgment,  and  ten  per 
centum  damages  have  been  given  on  the  whole  amount  of  the 
judgment;  2.  The  defendant,  by  his  answer,  expressly  waived 
bis  right  to  damages;  believing,  as  he  seemed  to  do.  that  the 
case  is  a  hard  one,  and  that  the  amount  of  his  judgment  was 
the  maximum  which  his  conscience  would  allow  him  to  exact  or 
receive.  Now,  although  the  statute  peremptorily  directs  a  de- 
cree for  damages  on  the  dissolution  of  such  an  injunction,  it 
does  so  only  because  the  defendant  is  entitled  to  them.  Bui 
surely  he  can  release  or  waive  such  a  right  as  well  as  any  other; 
and  when  he  does  so,  the  chancellor  should  not,  against  his 
will,  force  him  to  take  damages. 

Wherefore,  so  much  of  the  decree  as  dissolved  [the  injunction 
i^  affirmed;  but  so  much  thereof  as  awarded  damages  is  re- 
versed. It  is  therefore  ordered  and  decreed  that  the  injunction 
be  dissolved  without  damages,  but  with  costs  in  the  circuit 
court,  and  under  all  the  circumstances,  it  seems  to  the  court 
that  there  should  be  no  decree  for  costs  in  this  court. 

Umderwood,  J.,  dissenting.  It  is  my  opinion  that  the  injunc- 
tion in  this  cause  should  have  been  perpetuated.  The  defendant 
admits  that  the  services  actually  rendered  by  him  were  worth 
no  more  than  twenty  dollars;  but  he  insists  he  is  entitled  to 
the  whole  fee,  because  he  was  ready  to  perform  the  balance  of 
the  service  contemplated  at  the  time  the  obligation  was  exe- 
cuted, and  would  have  done  so,  had  he  not  been  prevented  by 
the  conduct  of  the  testator  of  the  plaintiffs  in  error.  It  appears, 
from  the  pleadings  and  admissions  on  record,  that  E.  Miteher- 
son,  being  indicted  for  forgery,  employed  Dozier,  an  attorney 
at  law,  to  defend  him,  and  executed  his  note  for  the  fee  during 
the  fall  term;  that  Dozier  attended  court  at  the  spring  term, 
ready  to  defend,  but  that  Mitcherson  failed  to  attend,  having 
killed  himself  between  the  execution  of  the  note  and  the  trial. 

Dozier  insists  that  it  was  Mitcherson's  fault,  by  taking  his 
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own  life,  that  pieyented  the  performance  of  the  balance  of  the 
service  which  he,  as  coansel,  could  otherwise  have  discharged 
at  the  spring  term,  and  therefore  it  should  be  taken  that  he 
bad  performed.  I  admit  the  general  rule  that  if  either  party 
to  a  contract  bj  his  fault  prevents  the  other  from  performing, 
it  furnishes  an  excuse  for  the  non-performance,  which  will  be 
as  good  as  the  performance  to  entitle  the  party  so  prevented 
to  his  action.  I  am,  also,  willing  to  allow  that  if  Mitcherson 
bad  appeared  in  court  at  the  spring  term  to  answer  the  indict- 
ment, Dozier  would  have  exerted  his  best  talents  in  the  defense. 
But  still  I  am  unwilling,  considering  the  circumstances  of  this 
cause,  to  decree  money  to  Dozier  which  he  himself  acknowledges 
was  never  earned,  and  now  never  can  be.  If  Mitcherson  had 
died  a  natural  death,  surely  Dozier  would  not  have  been  enti- 
tled to  the  whole  fee.  Achts  Dei  laedU  nemini.  If  the  maxim 
IB  true  that  the  act  of  God  shall  work  injury  to  no  man,  it  seems 
to  me  that  it  would  be  a  violation  of  the  maxim  to  permit 
Dozier  to  profit,  without  labor  or  expense,  and  to  inflict  a  cor- 
responding loss  upon  others,  in  case  Mitcherson  had  come  to 
hia  death  in  the  ordinary  course  of  age  and  decay,  or  by  sud- 
den disease  or  accident.  If  all  this  be  conceded,  yet  it  may  be 
contended  that  the  maxim  quoted  does  nof  apply  to  the  case  of 
a/do  de  se,  and  as  it  is  admitted  that  Mitcherson  killed  him- 
self, it  may  be  urged  that  his  death  was  voluntary,  and  there- 
fore it  makes  out  an  excuse  for  Dozier,  equivalent  to  his  per- 
formance* 

It  has  always  presented  to  me  a  question  of  difficulty,  whether 
any  one  could  be  considered  of  sane  mind  who  voluntarily 
takee  his  own  life.  Without  deciding  that  a  person  who  vio- 
lates the  first  and  paramount  law  of  nature  by  laying  violent 
hands  on  his  own  life  must  be  insane,  it  may,  I  think,  be  safely 
affirmed  that  it  requires  powerful  excitement  to  prepare  the 
mind  for  such  an  act;  and  that  under  the  state  of  feeling 
necessary  to  induce  the  deed,  the  faculties  of  the  mind  are  not 
in  a  natural  condition,  and  consequently  that  a  felo  de  aeis  not 
in  the  general  capable  of  reflecting  and  reasoning  with  that 
degree  of  perfection  which  he  would  if  laboring  under  no  such 
unnatural  excitement.  It  frequently  happens  that  those  who 
take  their  own  lives  are  absolutely  deranged.  Now  it  seems  to 
me  that  if  Mitcherson  took  his  own  life  in  a  fit  of  derangement, 
it  may  have  been  done  under  such  circumstances  as  that  the 
act  would  be  no  more  chargeable  to  him  than  if  he  had  died  a 
natural  death.    It  does  not  appear  under  what  circumstancea 
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Miicherson  took  his  life.  It  is  admitted  that  he  killed  himself^ 
and  that  is  all.  The  failure  of  the  consideration  is  sho^vn  by 
the  death  of  Mitcherson,  admitted  in  the  answer,  and  if  hie 
death  took  place  under  such  circiunstances  as  to  entitle  Doziei 
to  his  full  fee,  I  think  he  ought  to  have  shown  it.  He  has  not 
done  so. 

But  again,  could  Mitcherson  be  in  default  for  not  appearing 
in  court  at  the  spring  term,  when  he  was  dead?  Will  hi» 
recognizance  be  forfeited,  and  his  executor,  or  bail,  be  com- 
pelled to  pay  the  money,  if  he  committed  suicide,  without  the 
least  palliation  arising  from  the  condition  of  his  mind  f  I  an^ 
disposed  to  think  that  his  death,  without  regard  to  the  manner 
of  it,  discharges  the  recognizance  and  releases  his  bail;  and  I 
am  likewise  inclined  to  consider  the  manner  of  his  death,  and 
seize  on  that  as  showing  no  failure  of  consideration,  when,  if  he 
had  died  a  natural  death,  it  would,  in  my  opinion,  be  a  dear 
case.  I  do  not  regard  the  case  as  the  same  in  principle  as  that 
of  Mqjara  v.  Mckman,  2  Bibb,  216.  I  therefore  dissent  from 
the  opinion  delivered. 


Gabbison  v.  Combs. 

OoKPOBixi  6bal  n  hot  Nbcbssabt  to  pMs  from  a  ooiporation  ito  n 

in  a  proouatory  note,  especially  if  the  iMmgnment  is  made  hf  its  dnly 
aathorued  agent ;  and  in  an  action  l^  the  assignee  of  the  agent  on  anoh 
promissory  note,  he  need  not  arer  or  prove  the  agent's  antfaority,  oakaa 
it  is  impeached  by  plea. 

PowEB  ov  Aawsn  to  Bum  Cobpobation.— -An  agent  of  a  oonpontion  haa 
power  within  the  scope  of  his  authority  to  bind  his  prinoipal  1^  aay 
written  contract,  or  by  aoy  agreement  1^  which,  if  made  in  hia  own 
name,  or  in  his  own  right,  he  would  bind  himself. 

OoBPOBATiON  MAT  BX  BouND  BT  THB  BxooBD  of  its  proceedings,  without  the 
annexation  of  a  seal,  when  it  acts  through  a  board  of  diieoton  and  Impa 
a  raster  of  its  acts. 

Afpoxntmxnt  or  Agxmt  or  Cobpobatiok  need  not  be  made  under  Hi  seaL 

AoBBBMXNT  SiGinsD  A.  B.,  AoBMT  VOB  0.  D.,  xi,  in  ooDstmetiaii  of  law,  the 
agreement  of  C  D. 

Pbhtxon  and  summons.    Error  to  the  Warren  oirooit.    Tb» 
opinion  states  the  case. 

MUla  A  Broum,  for  the  plaintiffs. 

Oomba^  for  the  defendant. 

By  Court,  Bobebtsok,  0.  J.    Leslie  Oombs,  as  assignee,  ob-^ 
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lained  a  jadgment,  by  defaalt,  against  the  plaintiffs  in  error,  on 
a  petition  and  sammons  on  a  promissory  note,  executed  by 
ihem  to  "  The  Southern  OoUege  of  Kentucky,"  and  on  which 
the  following  assignment  was  indorsed: 

"We  assign  the  within  to  Leslie  Oombs,  agent,  etc.,  No- 
vember 12, 1829.    Trustees  of  Southern  College,  by 

A.  W.  Gbahax.'' 

The  assignment  of  error  questions  the  right  of  Combs  to  sue 
as  assignee;  and  presents  a  two-fold  objection  to  his  right. 
Pizst,  that  the  corporate  seal  not  having  been  affixed  to  the 
assignment,  the  legal  right  to  the  note  did  not  vest  in  the  as- 
signee; seoond,  that  the  assignment  is  not  in  the  true  corporate 
name. 

1.  It  is  a  general  rule  that  a  corporation,  as  it  is  a  fictitious 
or  merely  legal  being,  must  be  identified  by  its  effi^  or  seal^ 
and  that  its  contracts  must  be  authenticated  by  its  common 
seal.  But  this  common  law  doctrine  had  been  relaxed  in  Eng- 
land prior  to  the  American  revolution.  As  early  as  the  reign 
of  Henry  Yll.,  it  was  decided  that  the  bailiff  of  a  corporation 
oould  justify  without  an  authority  certified  by  the  corporate 
•eal.  So  in  Manby  t.  Long,  8  Ley.  107,  it  was  decided  thai 
the  agent  of  a  corporation  might  make  distress,  although  his 
appointment  had  not  been  authenticated  by  the  corporate  seal. 
In  Bex  T.  Bigg^  8  P.  Wms.  419,'  it  was  decided  that  a  corpora- 
tion  might,  by  a  corporate  act,  certified  by  its  record  and 
without  its  seal,  appoint  an  agent,  whose  acts,  within  his  pre- 
scribed sphere,  would  be  obligatory  on  the  constituent.  The 
same  principle,  with  extended  application,  has  been  established 
by  the  supreme  court  of  the  Union:  See  The  Bank  of  Columbia 
T.  PaUenon,  7  Cranch,  299;  Fleckner  y.  U.  8.  Bank,  8  Wheat 
838;  OAum  t.  U.  8.  Bank,  9  Id.  738,  and  U.  8.  Bank  y.  Dan- 
dridge,  12  Id.  64;  and  has  also  been  recognized  in  various 
shapes  by  many  of  the  state  tribunals:  See  1  N.  H.  26;  1 
Pick.  297;  3  Halst.  182;  3  Serg.  &  B.  16;  12  Id.  312;  1  Nott  & 
McC.  231;  6  Mass.  40. 

A  corporation  which  acts  through  the  intervention  of  a  board 
of  directors  or  managers,  and  keeps  a  register  of  its  actis,  may 
be  bound  by  its  record  without  the  annexation  of  a  common 
seal.  Its  acts  are  identified  and  authenticated  by  its  own  cor* 
poiate  registry,  which  it  should  be  estopped  to  deny  or  im- 
peach when  genuine  and  authoritative:  1  Salk.  191.  In  this 
■  ■     ■    ' '  ■    '  ■    III    ■ 

1.    Bern  T.  Biffg,  8  P.  Wms.  419. 
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partioalar  the  American  corporations  are  unlike  most,  if  not  all, 
of  the  common  law  corporations;  the  former  being  represented, 
generally,  by  a  board  of  directors,  who  keep  a  record  of  their 
proceedings,  and  the  latter  seldom,  or  never,  thus  acting;  and 
hence,  however  rigidly  the  ancient  practice  may  have  required 
a  seal  to  all  the  acts  of  common  law  corporations,  the  same 
reason  does  not,  with  equal  force,  apply  to  modem  corpora- 
tions, such  as  that  of  "The  Southern  College  of  Kentucky,'' 
whose  record  may  be  as  authentic  and  as  effectual  for  ordinary 
purposes  as  its  seal:  See  2  Kent  Com.  291. 

Having  thus  referred  to  some  of  the  British  and  American 
adjudications  which  have  relaxed  the  ancient  rule  requiring  the 
corporate  seal,  this  court  will  not  now  determine  how  far  it  will 
recognize  and  apply  the  modem  cases.  They  have  been  cited 
merely  to  show  that  the  rule  which  requires  the  seal  is  not,  and 
can  not,  justiy  and  reasonably,  be  universal  in  its  application; 

In  this  case  the  authority  of  the  agent  has  not  been  disputed. 
There  can  be  no  doubt  that  a  corporation  may  appoint  an  agent, 
and  be  bound  by  his  acts.  It  was  nut  necessary  for  Combs  to 
prove  or  aver  that  the  agent  who  assigned  the  note  was  reg- 
ularly appointed,  and  derived  competent  authority  from  m 
power  under  seal  or  on  record.  It  was  not  necessaxy  to  provo 
the  authority  of  the  agent,  unless  the  assignment  had  been  im* 
peached  by  plea.  The  authority  of  the  agent  being  thus  ad- 
mitted, it  is  not  material  how  it  was  or  ought  to  have  been 
delegated. 

But  it  may  be  supposed  that,  as  Graham  had  authority  only 
to  subscribe  the  name  of  the  corporation  to  the  assignment, 
and  could  not  assign  the  note  in  his  own  name,  the  assignment 
can  have  uo  more  effect  than  it  would  have  had  if  it  had  been 
made  by  the  trustees  themselves  precisely  as  it  was  made  by 
their  agent  in  their  name;  or,  in  other  words,  that  the  annexa- 
tion of  the  corporate  seal  was  as  necessary  as  it  would  have 
been  if  the  corporate  name  had  not  been  subscribed  by  an  agent, 
but  had  been  signed  by  the  corporation  itself;  and  that,  conse- 
quently, there  being  no  seal  to  the  assignment,  the  legal  tiUe 
did  not  vest  in  the  assignee.  There  is  much  plausibility,  if  not 
solidity,  in  this  idea;  but  we  are  disposed  to  consider  it  mora 
speciou  i  than  sound.  A  seal  is  not  essential  to  the  effectiveness, 
of  an  assignment  of  assignable  paper  by  a  natural  person  in  his 
own  right.  A  seal  could,  then,  be  required  in  this  case,  il 
necessary  at  all,  only  because  the  assignment  was,  in  effect,  the 
act  of  the  corporation.     But  the  only  reason  why,  in  ordinary 
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«ontnct8  by  a  corporation,  the  corporate  seal  is  necessaryy  ia 
iMcaaBe,  as  a  corporation  is  an  ideal  existence  created  bj  law, 
and  compoonded,  when  aggregate,  of  a  plurality  of  natural  per- 
aoDS^  it  is  known  by  its  common  seal,  which  represents  and 
identifies  it.  Therefore,  if  it  be  conceded  that  the  seal  would 
have  been  indispensable  if  the  assignment  had  been  directly  by 
the  corporation  itself,  it  would  not  necessaiily  follow,  as  a  legal 
ijfT  rational  consequence,  that  the  assignment  by  the  agent  with- 
out a  seal  had  no  legal  operation. 

It  most  be  admitted  that  the  authority  of  the  agent  was  un« 
exceptionable,  and  that,  therefore,  it  was  authenticaibed  by  the 
corporate  seal,  if  the  seal  were  necessaxy  (and  if  it  were  not 
necessary  to  the  power  of  attorney,  it  was  not  necessary  to  the 
assignment).    If,  then,  the  college  had  delegated  to  Graham 
competent  power  to  assign  the  note,  its  act  authorizing  the  as- 
ognment  was  sufficiently  authenticated  and  identified  to  be 
obligatory  upon  it.    If  its  seal  were  necessary,  it  had  been 
affixed.     Must  it  be  reannexed  to  the  assignment  f    Is  such 
repetition  required  by  the  reason  of  the  law  ?    Suppose  that  the 
power  of  attorney,  authenticated  by  the  corporate  seal,  had 
been  indorsed  on  the  note,  would  not  the  assignment  as  made, 
and  succeeding  the  power,  be  effectual  without  a  repetition  of 
the  seal  T    Would  not  the  assignment  have  been  as  effectual  as 
it  would  haTe  been  if  the  corporation,  instead  of  authorizing  an 
agent  io  act,  had  substituted  an  assignment  for  the  power  of 
attorney?    In  either  case  the  seal  would  have  appeared  and 
aathenticated  the  assignment  as  the  act  of  the  corporation. 
And  we  are  not  able  to  perceive  why  this  should  not  be  suffi- 
cient.    If  it  would  be  sufficient  in  the  case  supposed,  the  seal 
was  not  necessary  to  the  assignment  which  was  made;  because, 
if  the  seal  were  necessary,  the  affixation  of  it  to  the  power  of 
attorney  must  be  taken  for  granted  in  this  case,  as  the  authority 
of  the  agent  has  not  been  questioned  by  plea. 

But  might  not  the  corporation  have  transferred  the  legal 
right  to  the  note  by  a  simple  entry  to  that  effect  in  its  registry  ? 
We  suppose  that  such  an  assignment  might  have  been  made,  or 
that  the  authority  to  the  agent  may  have  been  vested  by  such 
an  entry.  The  corporate  seal  was  not  necessary,  therefore,  to 
the  authority  of  the  agent,  nor  to  the  effectiveness  of  an  assign- 
ment by  the  college,  without  the  intermediation  of  an  agent. 

It  must  be  admitted  that  an  agent  may  bind  his  principal  by 
an  agreement  without  seal,  and  signed  by  himself  as  an  agent. 
An  agreement,  to  the  validity  of  which  a  seal  is  not  essential. 
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8igoed  by  '*  A.  B.,  agent  for  0.  D./'  ia,  in  effect  and  by  constmo* 
tion  of  law,  the  agreement,  not  of  A.  B.,  bat  of  C.  D.  Such  an 
agreement  differs  materially  from  one  signed  by  "  A.  B.  for  C. 
D,"  the  latter  being  considered  the  agreement  of  "  C.  D."  to 
do  something  for  A.  B.,  and  the  former  an  agreement  by  0.  D. 
himself. 

In  Tlie  Columbia  BankY,  PaUerson,  it  was  decided  that  all  parol 
contracts  made  by  an  agent  of  a  corporation,  within  the  scope 
of  his  authority,  will  be  binding  on  the  corporation.  An  aa- 
signment  of  a  note  is,  technically,  a  parol  agreement.  It  is  not 
certain  that  writing  is  essential  to  the  effectiveness  of  Bttch  an 
assignment.  But  even  if  it  be  so,  a  seal  is  not  necessaiy;  and 
an  assignment  without  seal  is  not  a  specialty. 

The  foregoing  considerations  seem,  in  our  opinion,  to  author- 
ize the  conclusion  that  the  corporate  seal  is  not  necessary  U> 
pass  from  a  corporation  its  interest  in  a  promissory  note, 
especially  when  the  assignment  is  made  by  a  duly  authoriied 
agent.  Besides,  we  are  of  opinion  that  if  an  agent,  within  the 
sphere  of  his  power,  shall,  in  his  constituent's  name,  by  writing 
witiiout  seal,  or  without  writing,  make  a  contract  or  agreement 
which  would  have  been  obligatory  on  himself,  if  it  had  been  made 
in  his  own  name,  and  in  his  own  right,  it  should  be  equally  as 
binding  on  the  principal:  See  2  Kent  Oom.  235. 

MoreoTer,  it  seems  to  us  that  either  a  seal  to  the  assignmeni 
was  not  necessary,  or  a  corporation  can  not  assign  a  note  by 
the  intervention  of  an  agent.  One,  and  perhaps  the  chief 
motive  for  appointing  an  agent  is  the  inconvenience  of  ^flB^ng 
the  corporate  seal  to  every  agreement  executed,  or  executory^ 
which  he  may  make.  It  would  be  extremely  inconyenient  for 
the  agent  of  a  corporation  to  cany,  whithersoever  he  might  go^ 
the  corporate  seal.  Such  an  inconvenient  ceremonial  ought 
not  to  be  required,  unless  sound  reason  or  good  policy  requires 
it;  and  neither  the  one  nor  the  other  seems  to  exact  such 
parade  of  form  and  ceremony.  The  agent  having  sufficient 
authority,  the  corporation  is  bound  by  the  assignment  It 
might  be  sued  ou  his  agreement:  Shipley  v.  Mechanics^  Bank, 
10  Johns.  484.  We  can  not,  therefore,  perceive  bow  the 
plaintiffs  in  error  should  have  any  right  to  complain  that  there 
was  no  seal  to  the  assignment.  And  we  conclude  that  the 
corporate  seal  was  not  necessaiy  to  vest  the  legal  right  in  the 
assignee. 

Judge  Underwood  is  of  opinion  that  the  foregoing  view  is 
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inconsbtent  with  the  case  of  The  Frankfort  Bank  v.  Anderson, 
8  Marsh.  1;  and  of  Long  v.  Hemp  Company,  1  Id.  105. 

2.  The  second  objection  is  equally  untenable.  Enough  ap- 
pears prima  fade  to  identify  the  assignor  with  the  obligee: 
Chancellor  of  OxforcPs  case,  10  Co.  67,  b.;  or,  at  least  enough 
does  not  appear  to  show  that  they  are  neoesaarilj  different 
persons. 

Judgment  affirmed. 

TTaDSBWooD,  jr.,  dissenting. 

Eor  diaouauoa  of  the  qaoBlaaa,  haw  bst  a  oogporatUm  may  be  bound  by 
eonteefts  made  by  it  without  affixing  iti  oofporata  maI,  tee  note  to  McU  t. 
Eidka,  U  Am.  Bea  66L 
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Newsom  V.  Adams. 

[2  LounZAHA,  183.] 

Pabol  EviDxirGB  07  THB  Lsx  NON  ScBiFTA  of  A  fordgD  ocwuiiry  mnsl  \m 
reoeived,  withont  requiring  the  party  offering  it  to  thaw  tluit  tlMre  k  no 

■tatate  law  on  the  subject. 

Appeal  from  the  court  of  the  eighth  district.  This  waa  ao 
action  for  the  recoyeiy  of  a  alave. 

Eennen,  for  appellant. 
McCdleb,  for  appellee. 

Bj  Court,  MABTiNy  J.  The  counsel  for  the  appellant  abows 
that  he  offered,  on  the  trial,  parol  evidence  of  the  law  of  the 
state  of  Mississippi,  in  relation  to  the  mode  of  transferring 
slaves,  which  the  district  court  refused  to  receive,  unless  proof 
was  first  made  that  there  existed  no  statute  law  on  the  subject^ 
whereupon  the  counsel  took  his  bill  of  exceptions. 

The  counsel  of  the  appellees  has  contended  that  the  evidence 
was  properly  rejected,  and  '*  the  bill  gives  no  reason  whj  the 
judge  was  wrong,  except  that  the  law  of  Mississippi  and  the 
statute  law  are  different  things;''  an  absurdity  which,  the 
counsel  says,  requires  no  explanation. 

We  think  the  judge  erred.  The  law  of  every  state  indndes 
its  lex  scripta  and  lex  non  tcripla.  Parol  evidence  must  neoee- 
sarily  be  admitted  of  the  latter,  but  not  of  the  former.  The 
counsel  ought,  therefore,  to  have  been  permitted  to  offer  parol 
evidence  of  the  former  [latter  f]    To  require  him  first  to  ad* 
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iniiiisier  evidenoe  of  the  absolute  sflence  of  the  »tatote  law,  or 
lex  9cripta^  waa  to  insist  on  the  production  and  reading  of  everj 
statute  of  the  state  of  Mississippi.  He  ought  to  have  beei^ 
pennitted  to  proceed,  and  be  stopped  if  he  adduced  parol  evi* 
denoe  of  the  contents  of  a  statute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  of  the  district  court  be  annulled,  ayoided,  and  reversed 
the  verdict  set  aside,  and  the  case  remanded,  vdth  directions  to 
the  judge  not  to  prevent  the  admission  of  parol  evidence  of  tiie 
law  of  the  state  of  Mississippi,  unless  it  be  shown  that  there- 
exists  no  statute  law  of  that  state  on  the  same  subject.  The 
appeUee  paying  costs  in  this  court 


YoBMsav  Lawb,  How  Pbovxd.— It  was  decided  in  Dougherty  t.  Snyder^ 
16  Am.  Dee.  580,  that  the  nnwritten  law  of  a  foreign  connti^  may  be  proved 
by  the  testimony  of  persons  learned  in  the  laws  of  such  ooautry,  and  thai 
foreign  law%  if  not  shown  to  be  in  writing,  may  be  so  proved.  See,  also,  note 
to  SiaU  T.  TwiUy,  11  Id.  784,  for  a  full  discussion  of  this  subject.  In 
BraekeU  t.  Notion^  10  Id.  179,  it  was  held  that  foreign  laws  must  be  proved 
a»  facts,  and  can  not  be  noticed  judicially;  in  Woodbridge  t.  Auatin^  4  Id* 
740,  that  a  foreign  law,  if  written,  must  be  produced  in  evidence;  if  unwrit- 
ten, it  must  be  proved  by  the  testimony  of  disinterested  and  intelligent  wit- 
neeses;  and  in  Kenny  ▼.  Clarbion,  3  Id.  336,  that  the  common  law  of  a 
foreign  country  may  be  proved  by  respectable  and  intelligent  witnesses,  but 
fercign  statotes  can  not  be  proved  by  paroL 
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(3  iMVaUMA,  195.] 

Qebw/lajl  Atxbaos  — What  is  Sitbjxct  or.  —  Whatever  is  voluntarily 
saaificed  for  the  benefit  of  all  concerned  is  the  subject  of  general  average* 

JCASia  Hanoiko  over  thb  Sids  ow  a  Vbssxl  form  a  subject  of  general 
average;  but  only  to  the  extent  of  their  value  at  the  time  th^  were  cui 
away. 

AfvbaIc  from  the  court  of  the  first  district.  There  was  judg-- 
ment  for  the  plaintiff  in  the  court  below,  and  the  defendant 
appealed.    The  other  facts  are  stated  in  the  opinion. 

Cannon,  for  the  appellant,  cited  art.  1940,  0.  0.;  Evans  v.. 
Grag,  12  Mart.  475;  SaiU  v.  His  Creditors,  5  Mart.  N.  S.  56» 
[16  Am.  Dec.  212];  Code  de  Commerce,  arts.  897, 899, 403, 410; 
Le  Noveaux  Yalin,  606,  607,  617,  619,  620,  626;  Partidas,  titra 
»,  1(H  4,  p.  754. 

CaHeion  and  LocheU,  for  the  appellee. 

By  Court,  Pobtbb,  J.    This  action  is  brought  to  compel  the 


128  Tejbtzman  v.  Olamagebak.         [Louisiiuia, 


defendant  to  contribute  his  share  of  a  loss  sustained  by  a  t< 
flel,  of  which  the  plaintiff  was  owner.  The  defendant  was  m 
shipper  of  goods  on  board  the  brig  at  the  time  she  received  the 
injury.  She  was  compelled  to  enter  an  intermediate  port,  in 
oonsequence  of  the  damage  sustained,  and  was  there  repaired. 

The  evidence  shows  that  the  brig,  on  her  voyage  from  Bor- 
deaux to  New  Orleans,  encountered  a  violent  gale  of  wind, 
which  broke  her  masts.  After  they  were  broken  they  hung  for 
some  time  overboard,  and,  while  in  that  situation,  the  captain 
^ut  the  rigging  which  attached  them  to  the  vessel,  and  freed 
her. 

There  is  some  slight  contradiction  in  the  authorities,  whether, 
under  these  circumstances,  masts  and  rigging  form  a  subject  of 
general  average.  The  better  and  more  general  opinion  seems 
to  be  that  they  do;  everything  which  is  voluntarily  sacrificed 
for  the  benefit  of  all  concerned,  being  considered  the  subject 
^f  general,  not  particular  average. 

The  next  inquiry  in  this  case  is,  What  was  sacrificed  t  Not 
«ound  masts,  certainly;  for,  before  they  were  cat  away  for  the 
general  safety,  or  even  before  a  determination  was  taken  to  cat 
them  away ,  they  had  been  broken  by  the  tempest.  In  the  situation 
they  were,  at  the  time  the  rigging  was  cut,  and  they  were  got 
^lear  of,  they  would  have  been  the  subject  of  particular  aver* 
■age.  Any  injury  they  sustained,  previous  to  the  time  they  were 
43acrificed  for  the  general  benefit,  can  not  be  the  subject  of  con* 
iribution,  for  that  injury  was  not  voluntarily  incurred  for  the 
l>enefit  of  all.  Compensation  should  be  made  to  the  amount  of 
ihe  loss  sustained,  and  that  amount  was  their  value  at  the  time 
they  were  separated  from  the  vessel.  One  of  the  English 
writers  (Stevens)  assigns  for  reason  why  masts  hanging  over 
the  sides  of  a  vessel  are  not  a  subject  for  general  average,  that 
the  situation  in  which  they  are  placed  renders  them  of  no  value. 
Phillips  says  they  are  or  may  be  of  some  value,  and  that  to  the 
extent  of  that  value  they  are  a  matter  for  contribution.  Boa* 
lay  Paty,  in  recognizing  the  rule,  that  they  properly  faU  under 
the  head  of  avarie  grosse,  states,  but  they  only  do  so,  for  the 
value  they  had  at  the  time  they  were  cut  away.  This  appears 
to  us  the  good  sense  of  the  matter;  for  it  is  quite  unjust  to 
make  the  freighters  contribute  for  the  full  value  of  masts,  which 
ivere  already  rendered  scarcely  of  any  [value?]  by  an  accident 
or  force  for  which  they  were  not  responsible:  4  Boulay  Pafy, 
tit.  12,  sec.  2,  p.  446;  Stevens  on  Average,  p.  1,  c.  1,  81,  art.  6; 
.1  Emerigon,  c.  12,  sec.  41,  p.  622;  Phillips  on  Ins.  883. 
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The  average  has  heen  settled  in  this  case,  on  the  ground  that 
the  defendant  was  bound  to  contribute  bis  proportion  of  the 
price  which  the  new  masts  cost  in  the  port  where  the  repairs 
were  made.  This  we  think  an  error,  for  which  the  judgment 
•nust  be  reversed.  The  defendant  is  responsible  for  his  propor- 
tion of  the  value  the  masts  had  after  they  were  broken  by  the 
etorm,  and  at  the  time  they  were  cut  away. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  reversed  and  annulled;  and  it  is 
further  ordered,  that  this  cause  be  remanded  to  the  district 
•ooort,  with  directions  to  be  proceeded  in  according  to  law;  the 
appellees  paying  the  costs  of  this  appeal. 


GimaAL  AvKBAOX,  What  Suktects  or.-^Property  voluntarily  sacrifioed: 
Waiter  v.  U,  8.  Ins.  Co.,  14  Am.  Dec  610,  note  61.3;  labor  and  ezpenae  of 
Hooting  Teasel  accidently  stranded:  Bedford  Commercial  Ins,  Co,  y.  Parker, 
13  Id.  3SS;  vessel  volnntarily  stranded,  with  intent  to  save  ship  and  cargo: 
Orap  V.  Wain,  7  Id.  642,  note  651;  damage  to  perishable  articles  caosed  by 
•otneact  done  for  the  general  preservation:  note  to  Maggrath  v.  Church,  2 
Id.  179;  wages  and  provisions  necessary  for  the  support  of  the  crew  daring 
the  detention  of  a  vessel  captured  and  carried  in  for  adjudication:  Leaven* 
V.  Dek^Uld,  Id.  201,  note  207;  Walden  v.  Le  Boy,  Id.  236,  note  2d9. 
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fS  LounZAXA,  338.]  . 

CosmffUAircx  07  a  Causb  will  not  bb  Granted,  unless  the  party  seeking  it 
makes  oath  that  due  diligence  has  been  used. 

Bbxach  or  Wabrantt — What  Necessabt  to  Sttpfobt  Allegation  of. — 
To  support  an  allegation  of  the  breach  of  warranty,  a  judicial  sentence  is 
not  indispensable,  but  to  supply  the  want  of  it,  other  evidence  must 
prove  that  the  acts  were  illegal,  and  that  forfeiture  followed,  or  would 
have  followed  them. 

Xbtboduction  or  Pbouibited  Articles  into  Mszioo  produces  their  for- 
feitnre,  but  no  penalty  is  inflicted  on  the  vessel  which  carries  them. 

Illicit  Trade  is  that  trade  which  is  made  unlawful  by  the  laws  of  the  coun- 
try to  which  the  object  insured  is  bound,  or  to  which  it  is  to  be  carried; 
bat  that  trade  which  the  officers  of  the  government  may  choose  to  desig- 
nate as  illegal,  to  suit  their  own  purposes,  can  not  be  recognized  as  such 
by  the  tribunals  of  other  countries. 

y»»^**"  or  Warbantt  of  Illicit  Trade. — There  is  no  broach  of  warranty  of 
iDicit  trade  by  the  owner  of  a  vessel,  unless  she  is  engaged  in  a  trada 
which  would  furnish  ground  for  her  legal  condemnation. 

<3bkPCAnr  OF  a  Vessel  is  not  Chargeable  with  Keoligenoe,  where,  on  the 

■Maura  of  his  vessel,  he  was  thrown  into  prison,  and  on  his  release  imme* 

diataly  daimed  her,  but  was  threatened  with  death  if  he  persisted  in  so 

doing. 
Am.  Dbo.  Vol.  ZXn— 9 
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VmsL  mjy  BE  Abandoned  if  the  difficulty  of  reoovering  her  bo  greats  and 
there  be  bat  miall  proepeetof  getting  her  into  pceMerion,  eo  ae  topimo» 
the  voyage. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Qrleamik 
8uit  to  recover  as  for  a  total  loss,  under  a  policy  of  iusuranoft. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendants appealed.      The  other  facts  are  stated  in  the  opinioiu 

Morse,  for  the  appellants. 

Preston,  for  the  appellee,  cited  2  Gall.  210,  211 ;  Droit  Mari- 
time, art.  1884;  Wheat,  on  Capt  178,  179,  180;  Bynkershoek^ 
68,  69,  73,  82;  Azuni,  vol.  2, 146,  150;  U.  S.  Laws,  toI.  7,  pt 
656;  Colvin'a  Dig.,  Id.  684;  Laws  U.  S.,  vol.  6,  App.,  p.  18;  Id., 
vol.  2,  pp.  426,  483,  484;  Smilh  v.  The  Ins.  Co.,  6  Wheat. 

By  Court,  Pobteb,  J.  The  plaintiff's  claim  as  for  a  total  loes, 
under  a  policy  of  insurance  upon  the  schooner  Behecca  and 
Eliza,  on  a  voyage  from  New  Orleans  to  Tampico.  There  is  a 
warranty  annexed  to  the  policy  freeing  the  assurers  from  any* 
loss,  damage,  or  charge  which  may  arise  in  consequence  of  haT* 
ing  been  engaged  in  illicit  or  prohibited  trade,  at  any  time 
whatsoever.  The  defendants  pleaded  their  exemption  from  re- 
sponsibility, because  the  captain,  for  whose  use  the  suit  is 
brought,  suffered  to  be  shipped  on  board  the  schooner  a  variety 
of  merchandise,  produce,  or  provisions,  which  were  contraband 
and  prohibited  by  the  Mexican  government;  because  he  aW 
tempted  to  trade  or  sell  the  same,  on  his  arrival  at  Tampico,  to 
the  royal  forces  then  at  war  with  the  Mexican  government,  in 
consequence  of  which,  the  vessel  was  exposed  to  seizure  and 
condemnation  by  the  laws  of  Mexico;  and  because  the  plaintiff 
did  not  labor,  sue  for,  or  travel,  as  he  was  bound  to  do  by  the 
terms  of  the  policy,  for  the  preservation,  safeguard,  and  re-^ 
CO  very  of  the  vessel. 

During  the  late  invasion  of  the  republic  of  Mexico  by  the 
Si)aniards,  the  port  of  Tampico  fell  into  their  possession,  and 
the  commander-in-chief  issued  a  proclamation  declaring  it  free 
for  provisions,  with  the  exception  of  flour,  which  was  made 
subject  to  a  duty.  The  plaintiffs,  profiting  by  this  permission^ 
loaded  the  schooner  named  in  the  policy,  and  dispatched  her 
for  that  place.  Before  she  reached  there,  the  fortune  of  war 
had  made  it  change  masters.  The  Mexican  forces  had  recap- 
tured it.  The  Spanish  flag,  however,  was  still  left  flying,  and 
geived  as  a  decoy  to  vessels  which  approached  the  harbor  witk 
cargoes  of  provisions.     Deceived  by  it,  the  captain  of  the  Be-> 
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becca  and  Eliza  attempted  to  enter.  She  was  immediately 
fleiaed.  The  cargo  was  taken  oat  and  sold,  the  captain  and 
crew  imprisoned,  and  the  schooner  herself  disposed  of  by  aao- 
tion,  under  the  sanction  and  by  the  direction  of  the  Mexican 
authorities. 

On  these  facts,  qaite  novel  in  this  court,  and  not  very  com* 
mon  anywhere,  the  present  case  has  arisen.  A  number  of 
points  have  been  made,  and  the  cause  has  been  carefully  argued. 
We  abstain  from  following  cuunsel  over  the  whole  of  the  ground 
tmyersed  by  them ;  it  is  not  necessary  to  do  so  to  arrive  at  ai 
correct  conclasion  on  the  rights  of  the  parties.  Before  we  caiL 
reach  the  merits,  a  bill  of  exceptions,  which  stands  in  the  way^ 
most  be  disposed  of. 

On  the  twelfth  of  December,  1830,  a  commission  was  obtainecE 
hj  the  defendants  to  take  evidence  in  Tampico,  returnable  in^ 
forty  days.  Depositions  were  taken  under  it,  and  returned  into^ 
court  on  the  thirteenth  of  February. 

On  the  seventeenth  of  the  same  month,  a  rule  was  taken  oat 
the  plaintifib  to  show  cause  why  a  second  commission  should' 
not  issue.  This  application  was  supported  by  the  affidavit  of 
the  president  of  the  insurance  company,  who  swore  that  the> 
testimony  of  witnesses  whose  names  were  unknown  to  him,  wa» 
material  in  the  defense.  The  court  made  the  rule  absolute,  and 
directed  the  commission  to  be  returned  in  six  weeks. 

The  eleventh  of  May  the  cause  came  on  for  trial,  and  the  de- 
fendants moved  for  a  continuance,  on  the  allegation  (unsup-^ 
ported  by  affidavit),  that  the  commission  had  not  been  returned^ 
though  due  diligen3e  had  been  used  in  forwarding  it.  The- 
court  below  refused  to  continue  on  this  ground,  and,  in  our 
judgment,  did  not  err.  The  diligence  should  have  been  shown^ 
by  affidavit,  and  the  oath  of  the  party  ought  to  have  afforded  a 
reasonable  prospect,  through  Lis  belief  of  the  fact  that  the 
testimony  sought  for  would  hereafter  be  procured,  and  within  a. 
reasonable  time. 

No  judicial  proceedings  took  place  in  relation  to  either  cargo- 
or  vessel.  They  were  taken  possession  of  by  military  force,  and 
0old  without  a  decree  of  condemnation. 

Whenever  violence  is  used,  and  military  authority  is  exercised 
on  matters  which,  in  all  civilized  countries,  are  the  attributes 
of  the  civil  power,  a  presumption  is  raised  that  the  proceed- 
ings, even  in  their  results,  are  not  such  as  would  have  obtained 
the  sanction  of  the  law.  The  moral  sense  of  mankind  revolts  sa 
much  at  irregularities  of  this  description  that  the  law  is  geii*^ 


132  Thoxpson  t;.  Miss.  M.  &  F.  Ins.  Co.  [Louisiana, 

•rally  permitted  to  take  its  course,  where  it  is  believed  the  end 
■ought  for  can  be  attained  through  it.  In  this  instance,  how- 
ever, the  defendants  have  rebutted  that  presumption  in  respect 
to  the  cargo  introduced.  The  evidence  on  record  satisfies  us 
that  in  a  due  course  of  legal  proceedings,  the  provisions  found 
ou  board  the  vessel  would  have  been  condemned  as  contraband. 
But  in  relation  to  the  vessel,  a  contrary  conviction  has  been 
produced  on  our  minds.  There  is  a  complete  failure  in  the  at- 
tempt to  show  that  the  condemnation  of  the  vessel  was  a  legal 
consequence  of  the  illicit  trade  in  the  cargo.  Not  only  do  all 
the  witnesses  interrogated  on  this  point  disclaim  any  knowledge 
of  the  laws  of  Mexico  sanctioning  such  a  proceeding;  one  of 
them  positively  swears  they  do  not  authorize  it. 

As  the  presumption  of  correctness,  which  by  the  comity  of 
nations  attaches  to  a  judicial  decree,  does  not  extend  to  acts 
of  military  authority,  where  there  is  neither  citation,  hearing, 
nor  sentence,  it  behooves  those  who  claim  exemption  under  those 
acts,  to  show  that  though  irregular  in  their  forms,  they  had  the 
same  result  which  a  judicial  proceeding  would  have  had,  or,  in 
other  words,  to  establish  that  the  acts  of  the  plaintiff  were  in 
eontravention  of  the  laws  of  the  country  where  the  carjgo  vraa 
carried  to.  To  support  an  allegation  of  the  breach  of  warranty^ 
a  judicial  sentence  is  not  indispensable,  but  to  supply  the  want 
of  it,  other  evidence  must  prove  that  the  acts  were  illegal,  and 
that  forfeiture  followed  them,  or  would  have  followed  them. 

The  evidence  on  the  record  exhibits  a  curious,  and  what  to 
many  will  appear  an  imperfect  legislation  on  this  matter,  by 
the  republic  of  Mexico;  but  we  are  bound  to  decide  the  cause 
on  the  proof  submitted.  That  proof  establishes  that  the  intro- 
duction into  Mexico  of  prohibited  articles  produces  their  for- 
feiture, but  that  no  penalty  is  inflicted  on  the  vessel  which  car- 
ries them. 

The  seizure  and  sale  of  the  schooner,  in  this  instance,  by  the 
military  commander  of  Tampico,  was,  therefore,  in  violation  of 
the  law  of  the  country,  and  the  question  is,  whether  it  was  an 
illegal  arrest  and  restraint  by  a  foreign  government,  for  which 
the  defendants  are  responsible. 

They  contend  they  are  not,  because  the  loss  of  the  vessel 
was  a  consequence  of  the  attempt  to  introduce  into  the  port  of 
Tampico  articles  prohibited  by  the  laws  of  Mexico;  and  this 
was  a  breach  of  the  warranty  by  which  it  was  covenanted  that 
the  insurer  should  not  be  responsible  for  damage  arising  from 
Qlicit  trade. 
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If  the  Tesael  was  concerned  in  illicit  trade,  the  plaintiffs  can 
not  reeoTer,  and  it  becomes  necessary,  in  examining  the  trath 
of  this  allegation,  to  ascertain  what  is  illict  trade. 

We  understand  by  it,  all  trade  which  is  made  unlawful  by 
the  laws  of  the  country,  where  the  object  insured  is  bound  to,  or 
to  be  carried  to.  We  know  of  no  other  definition  of  which  the 
terms  are  susceptible  that  would  be  correct.  That  trade  which 
the  officers  of  the  government  may  choose  to  designate  as  ille- 
gal, to  suit  their  own  purposes,  can  not  be  recognized  as  such 
by  the  tribunals  of  other  countries.  Such  construction  would 
afford  temptations  to  acts  of  violence  and  fraud,  and  would  be 
extending  the  meaning  of  the  terms  far  beyond  the  contempla* 
tion  of  the  parties.  There  being  no  judicial  condemnation  in 
this  instance,  the  illegality  of  the  trade  and  the  legality  of  th* 
seicQxe  and  sale  in  consequence  of  it,  must  be  judged  of  by  the^ 
eomri  on  the  laws  produced  to  us. 

Now  it  has  been  shown  that  the  laws  of  Mexico  do  not  make 
it  ilUeit  for  a  Tessel  to  carry  contraband  goods.  The  penally 
atiaebes  alone  to  the  merchandise  introduced.  No  forfeiture  is 
ineurred  by  the  ship.  Her  arrest  and  detention  were,  there^ 
fore,  unlawful,  as  much  so  as  if  she  had  entered  the  port  with 
goods  that  might  be  legally  carried  there.  We  can  see  no  dif- 
feienoe  in  the  cases. 

But  it  was  further  urged  that  the  covenant  of  wsvraniy  is  ly 
oondition  precedent  to  the  right  of  reoovezy,  and  though  the 
loss  may  not  have  been  incurved  by  that  breach,  the  plaintifb 
can  not  recover. 

This  is  true,  provided  there  was  a  breach  of  the  warranty. 
But  to  what  does  that  warranty  extend  ?  Certainly  to  nothing 
else  but  that  which  formed  the  object  of  insurance.  If,  indeed, 
the  plaintiff  had  procured  insurance  from  the  defendants,  on 
both  vessel  and  cargo,  and  committed  a  breach  in  respect  to 
either,  these  might  be  grounds  for  applying  the  principle  in^ 
▼oked  on  the  arguftient,  because  it  made  a  part  of  the  contract 
that  no  illicit  trade  should  be  carried  on  in  relation  to  either. 
But  the  plaintiffs  only  covenanted  against  losses  arising  from 
his  engaging  in  illicit  trade  with  the  vessel.  Under  the  proof 
adduced  to  us,  we  have  shown  she  was  not  in  the  commission 
of  an  unlawful  act.  If  the  plaintiffs  took  on  themselves  the 
risk  of  the  cargo,  or  if  they  insured  it  with  another  office,  the 
defendants  have  no  concern  with  the  illegality  or  legality  of  in- 
troducing it  into  the  country  it  was  carried  to.  The  stipulation 
in  the  warranty  extends  only  to  the  subject-matter  of  the  in- 
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Mrance,  which  was  the  sohooner;  and  if  she  ooald  lawfully 
■3aiTj  the  cargo,  there  was  no  breach  of  the  warranfy  in  her 
.4oing  so,  no  matter  what  became  of  it. 

'This  matter  is  susceptible  of  further  dcTelopment,  and  aa 
Ihe  case  is  of  the  first  impression,  we  are  desirous  of  expressing 
■  our  Yiews  on  it  so  fully  that  we  can  not  be  misunderstood.     The 
^''vords  of  the  warranty  are,  "  free  from  any  damage  or  loss  which 
r:  may  arise  in  consequence  of  having  been  engaged  in  illicit  or 
prohibited  trade."     If  reason  alone  was  resorted  to  for  the  in- 
'   terpretation  of  this  clause,  it  might,  perhaps,  conclude  that 
*    whether  there  was  illicit  trade  or  not  was  immaterial,  provided 
-    no  loss  was  incurred  by  it,  and  that  the  insurer  ought  not  to  be 
permitted  to  protect  himself  against  the  responsibility  of  the 
^  other  risks  in  the  policy  which  occasioned  damage,  by  alleging 
;:waiJU)n-compliance  with  matters  that  had  no  agency  in  producing 
this  damage.     If  the  thing  was  res  iniegra,  it  might,  perhaps, 
be  thought,  and  justly  thought,  that  as  the  words  of  the  in- 
strument made  the  insured  warrant  the  insurer  against  any  loss 
Jrom  illicit  trade,  it  was  sufficient  for  the  former  to  show  that 
^o  loss  had  been  incurred  by  it.     But  whether  reason  would 
sanction  this  conclusion  or  not,  it  is  certain  authority  gives  a 
unuch  more  extended  effect  to  this  clause  in  a  policy  of  insnr^ 
ance.     It  holds  promises  of  warranty  as  conditions  precedent 
to  the  right  of  recoveiy,  and  hence  it  becomes  immaterial  what 
produces  the  loss,  provided  the  condition  is  not  complied  with. 
The   books  abound  with  examples  of  this  kind.    They  are  so 
numerous  it  is  unnecessary  to  cite  them. 

When  engagements  of  this  description  exercise  such  an  exten- 
sive influence  on  the  rights  of  the  insured  and  insurer,  frequently, 
loo,  by  a  sacrifice  of  the  equity  of  the  case,  it  is  important  not 
to  extend  them  to  acts  out  of  the  contemplation  and  intention  of 
the  parties  to  the  contract.  We  have  already  seen  the  vessel  was 
not  lost  by  being  engaged  in  illicit  trade;  her  seizure  and  sale 
were  acts  of  violence,  of  which  that  was  the  pretext.  The  de- 
fendants are,  therefore,  responsible,  unless  they  can  establish 
4i  breach  of  warranty,  unconnected  with  the  loss;  or,  in  other 
"words,  a  non-compliance  with  some  condition  which  the  plaintiff 
should  have  performed.  They  contend  they  do  so,  by  showing 
4he  plaintiff  carried  on  an  illicit  trade  in  provisions  to  Mexico. 
But  it  appears  to  us,  they  might  as  well  select  any  other  act  of 
the  petitioners'  lives,  and  make  it  a  failure  of  a  condition  prec- 
^ent,  on  which  the  right  of  recovery  depended.  If,  indeed, 
that  trade  in  provisions  furnished  ground  for  the  legal  con* 


Deo.  1830.]  Thoxpson  v.  Miss.  M.  &  F.  Ins.  Ck>.  135 

demnation  of  the  Tessel,  there  would  be  a  breach  of  the  war* 
rantj.  For  we  understand  the  clause  in  the  policy  to  mean, 
that  the  assured  shall  do  no  act  of  illicit  trade  that  will  expose 
his  Tessel  to  be  legally  condemned:  2  Oranch»  232,  234.  So 
long  as  he  avoids  acts  of  this  description,  the  insurers  have 
nothing  to  do  with  his  illegal  conduct  in  other  matters.  They 
are  totally  foreign  to  the  contract,  are  neither  expressed  by  its 
letter  nor  embraced  by  its  spirit. 

We  therefore  think  the  plaintiffs  are  entitled  to  recover,  but 
before  we  conclude,  there  is  another  point  made  by  the  defend- 
ants, which  it  is  necessary  to  examine.  They  contend  that 
the  abandonment  was  made  too  soon,  and  that  the  plaintiffs 
did  not  travel,  labor,  and  sue  for  the  recovery  of  the  property 
as  they  were  bound  to  do. 

The  last  objection  is  easily  disposed  of.  The  captain  was 
arrested  and  thrown  into  prison  on  the  vessel  being  seized;  as 
soon  as  he  was  liberated,  he  applied  to  the  commander-in-chief 
to  have  the  vessel  restored.  He  was  ordered  to  desist  from  the 
application,  and  threatened  to  be  shot  if  he  did  not.  Uuder 
these  circumstances,  with  the  experience  the  captain  already 
liad  of  the  violence  and  tyrannical  conduct  of  the  authorities  at 
Tampico,  we  think  he  was  justified  in  making  no  further  efforts 
to  obtain  possession  of  his  schooner.  We  would  doubt  much, 
if  the  members  of  the  company,  under  similar  circumstances, 
would  have  urged  their  solicitations  any  further. 

The  objection  as  to  the  time  of  abandonment  is  not,  in  our 
judgment,  more  solid.  It  is  shown  the  vessel  was  stripped  of 
her  rigging,  and  dismantled,  and  rendered  incapable  of  being 
navigated  back,  unless  the  articles  taken  from  her  had  been  re- 
stored. It  is  also  in  evidence  that  she  was  since  sold  by  the 
person  who  seized  her. 

An  abandonment  is  a  right  given  to  the  insured  to  turn  that 
into  a  total  loss  which  would  not  otherwise  be  so.  What  cir- 
cumstances short  of  a  total  loss  will  authorize  it,  has  been  a 
source  of  a  diversity  of  opinion.  Much  depends  on  the  degree 
of  injury  actually  sustained,  and  upon  the  situation  in  which 
the  ship  is  placed  by  the  peril.  If  it  is  one  of  dange^^  if  the 
difficulty  of  recovering  her  be  great,  and  the  prospect  of  get- 
ting her  into  possession,  so  as  to  pursue  the  voyage,  feeble,  the 
authorities  fully  sanction  the  right  to  abandon.  Such,  we 
think,  was  the  situation  of  the  schooner  protected  by  this 
policy.  We  can  not  distinguish  the  case  before  us  from  a  very 
modem  one,  in  which  it  was  held  the  plaintiffs  were  entitled  to 
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recover:  See  4  Mau.  &  Sel.  576;  see,  also,  Benecke  on  Ins, 
862;  2  Burr.  683;  3  Granch,  357;  4  Id.  45;  Peele  v.  Merckanur 
Ins.  Co.,  2  Mason ;^  Phillips  on  Ins.  390-393;  3  Kent  Com. 
266. 

It  is  therefore  ordered,  adjudged,  and  decreed,  thai  the  judg- 
ment of  the  parish  court  be  aflbrmedy  with  costs. 

Xluctt  Trabb. — ^A  oondenmationyufv  belU,  and  for  a  breach  of  miuiicipal 
regolatioiui  will  falsify  the  wananty  hy  which  the  insnrer  was  protected  fnm 
loss  from  illicit  trade:  CtieuUu  v.  L<i,  Ina.  Co,,  16  Am.  Deo.  199.  Bat  whei» 
a  trade  is  in  no  other  way  unlawfol  than  in  oonseqaenoe  of  an  accident  over 
which  the  insoied  has  no  control,  the  underwriters  can  not  avail  themselves 
of  it  as  a  breach  of  wairanty:  Savage  v.  PleannU,  6  Id.  42i. 

ABAKDOHMBfT,  Whxn  oav  bb  Madb.— Where  the  |iw>|wrty  has  beeo 
damaged  to  half  its  valae:  fTyde  v.  La.  SL  Ina,  Co,,  14  Am.  Deo.  I96L 
When  the  vessel  can  not  ho  repaired  for  half  her  value:  AhboU  v.  Broome,  2 
Id.  187.  Where  the  voyage  is  broken  np  by  reason  of  an  event  over  wfaieb 
the  insoxed  had  no  control:  Savage  v.  PkaeamU,  6  Id.  424. 
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[S  LomsiAXA,  4n.) 
Total  Lobb— Wnxir  EaoovxaY  vor  icat  bb  haa.— To  eoaUe  the  assuied  t» 

recover  for  a  total  loss,  there  most  he  a  total  destmotiQii  of  valoo;  and 

the  terms  **  free  from  average,  nnless  general,**  in  a  poliqr  of  imnTanoe  otm 

convertible  with  total  loss. 
Fbbsbbvation  or  Thimo  until  tib  Abbival  at  Intbbkbdxatb  Fort,  and  its 

sale  there,  most  have  the  same  effect  as  a  sale  at  the  terminaa,  unless  it 

is  shown  that  the  cargo  conld  not  have  been  carried  there  without  a  totel 

loss  being  the  inevitable  consequence. 
Pabitial  DsBTBUonoN  or  THnro  InmrRBD^  at  IimBMXDiATB  PoBa^  does  noi 

discharge  the  warranty,  when  the  insured  took  on  theiusalvea  sU  risks 

excepting  a  total  loss  of  the  property  insured. 
OxmBRAL  Shits  Stakd  on  Samb  Footxno  as  other  ships,  so  far  as  the  prinoi* 

pies  involved  in  the  decision  of  this  case  are  concerned. 

Appeal  from  the  court  of  the  first  district.  The  opinion  states 
the  case. 

By  Court,  Porter,  J.  This  an  action  on  a  policy  of  insaranoe, 
by  which  the  defendants  insured  fifty  hogsheads  of  tobacco  on 
board  the  brig  Sally  Ann,  on  a  voyage  from  New  Orleans  to  St. 
Johns,  in  Porto  Bico,  with  liberty  to  touch  at  St.  Thomas.  By 
a  memorandum  annexed  to  the  policy,  the  tobacco  is  warranted 
free  from  average,  unless  general. 

The  vessel,  a  short  time  after  her  departure  from  the  port  oi 

1.  Pede  ▼.  Merekmtt^  tu,  Co.,  8  Mmob  0.  a  ST. 
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Orleans,  sprang  a  leak,  and  put  into  Pensacola  in  distress* 
While  there,  a  Borvey  of  the  port  wardens  was  called,  who  or- 
dered a  part  of  the  cargo  to  be  discharged,  to  see  if  the  leak 
oonld  be  diseoTered.  In  taking  out  the  cargo,  it  was  ascer- 
tained that  twenty-three  hogsheads  of  the  tobacco  were  greaOj 
damaged.  They  were  ordered  to  be  sold  at  public  auction,  and 
brought  the  gross  sum  of  five  hundred  and  nineteen  dollars  and 
twenty-five  cents.  Charges  of  various  kinds  reduced  this  amount 
to  three  hundred  and  fifty-five  dollars  and  eighty-four  cents. 

The  brig  remained  a  considerable  time  in  this  port,  and,  after 
having  repaired  the  damages  she  had  sustained,  proceeded  on  her 
Toyage.  She  again  encountered  bad  weather,  and  finally  reiEkched 
St.  Thomas  on  the  fifteenth  of  September. 

The  remaining  twenty-seyen  hogsheads  of  tobacco  were 
Linded  there,  and  a  survey  called  on  them.  They  were  found 
damaged  by  sea-water,  and  a  sale  of  them  was  recommended- 
They  were  sold  at  public  auction,  and  the  net  proceeds  of  the 
•ale  were  one  hundred  and  fifty-one  dollars  and  forty-three 
eeate. 

The  cause  was  submitted  to  a  jury  in  the  court  below,  wha 
found  a  Terdict  for  the  plaintiffs.  The  judge  confirmed  it,  and 
vefosed  to  grant  a  new  trial.    The  defendants  appealed. 

The  terms  used  in  the  policy,  "  free  from  average,  unless  gen- 
eral,*' are  understood  to  be  convertible  with  total  loss;  and  under 
•oeh  a  warranty  by  the  insured,  the  law  is  perfectly  settled  in  the 
United  States  that  there  must  be  either  a  total  physical  destruc- 
tion of  the  object  insured,  or  a  total  destruction  of  value.  Some 
of  the  cases,  indeed,  go  so  far  as  to  require  the  former.  But  thai 
BOW  before  us  renders  an  opinion  on  this  point  unnecessary. 
It  is  too  late  to  inquire  into  the  reasons  on  which  this  rule  i» 
founded;  the  doctrine  received  a  full  discussion  in  this  court, 
in  the  case  of  Brooke  v.  Louisiana  State  Insurance  Company.^ 
In  our  judgment,  the  construction  put  on  the  terms  used  in  this 
policy  by  the  English  courts  is  more  consonant  to  reason,  and  to 
the  Bopposed  intention  of  parties  antecedent  to  any  judicial  de- 
eiaion,  than  that  universally  adopted  in  the  United  States.  But 
we  yielded  our  opinions  to  the  conviction  that  the  law  was 
otherwise  settled  in  this  country,  and  that  it  was  our  duty  to 
conform  to  it.  After  a  determination  so  solemnly  made,  we  can 
not  now  retrace  our  steps.  Parties  are  presumed  to  have 
shaped  their  contracts  according  to  the  law  as  it  was  understood 
and  pronounced  by  the  court.    The  inconvenience  of  the  rule  is 

1.4  lIwt.N.  8.640. 
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nothing  when  weighed  with  that  which  would  result  from  un- 
settling it.  A  greater  evil  can  not  be  well  inflicted  on  a  com- 
munitj,  than  that  produced  by  courts  of  justice  receding  from 
general  rules,  to  meet  their  Yiews  of  policy  or  equity.  It  haa 
been  argued  in  this  case,  that  the  rule  being  arbitrary  and  in- 
equitable, it  should  be  extended  no  further  than  adjudged  cases 
have  already  carried  it.  We  think,  on  the  contrary,  that  the 
xule  must  be  applied,  like  every  other  rule,  first  to  the  case 
for  which  it  was  made,  and  then  to  all  others  which  &I1  within 
the  reason  and  principle  on  which  it  was  established. 

From  the  facts  already  stated,  it  appears  there  was  neither 
«n  absolute  physical  destruction  of  the  object  insured,  nor  a 
■total  loss  of  the  value.  The  thing  continued  to  exist  after  the 
<lamage  was  sustained,  and  it  sold  for  a  sum  exceeding  eight 
.Hundred  dollars,  deducting  all  chaiges. 

The  appellees  have  endeavored  to  take  this  case  out  of  the 
general  rule,  on  these  grounds:  1.  Because  the  property  was 
lost  before  the  ship  reached  the  port  of  destination;  2.  Because 
it  was  so  damaged  that  it  could  not  be  carried  without  imrni* 
nent  danger  to  the  lives  and  health  of  the  officers  and  crew; 
snd  that  as  they  would  have  been  justified  in  throwing  it  over- 
bpard,  the  rights  of  the  insured  can  not  be  impaired  by  their 
selling  it.  As  the  last  point  is  connected  with  a  bill  of  excep- 
tions, taken  on  the  trial,  we  will  examine  it  first. 

When  the  cause  was  before  the  jury,  the  plaintiff's  counsel 
requested  the  court  to  charge  them,  that  if  they  believed  the 
tobacco  was  in  so  putrid  and  corrupt  a  state  from  sea-damage, 
that  it  could  not  be  transported  to  Porto  Bico  without  immi- 
neut  danger  to  the  health  of  the  crew,  the  captain  was  not 
bound  to  transport  it  there,  and  in  that  case  the  loss  must  be 
total.  This  was  objected  to  by  defendants'  counsel;  but  the 
court  overruled  the  objection,  and  charged  the  jury  as  requested; 
whereupon  the  defendants  excepted. 

Whether  the  court  was  correct  or  not  in  the  expression  of  this 
opinion  to  the  jury,  we  need  not  stop  to  inquire;  because  the 
case  before  us  for  decision  is  not  the  case  put  in  the  bill  of  ex- 
ceptious.  The  captain  did  not  throw  the  tobacco  overboard, 
but  HoUl  it  at  intermediate  ports.  No  such  reason  as  that*kiow 
set  up  is  assigned  in  his  protests,  nor  is  there  a  tittle  of  evi- 
<leuce  that  the  health  of  his  crew  suffered  by  carrying  a  large 
portiou  of  the  property  insured  within  ten  hours'  sail  of  the 
port  uf  destination.  What  might  have  been  the  rights  of  the 
parties,  if  there  had  been  an  absolute  physical  destruction  of 
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the  thing,  from  the  cause  meDtioned,  need  not  be  examined, 
when,  in  consequence  of  a  different  course  being  pursued,  there 
was  neither  a  total  loss  in  value  nor  of  species.  The  argument 
^ould  be  just  as  strong  if  the  thing  had  reached  the  port  of 
destination.  The  plaintiff,  in  that  hypothesis,  might  say  with 
equal  force:  **  Pay  me  for  a  total  loss,  because  I  might  legally 
have  tamed  the  injury  I  sustained  into  one."  A  preservation 
of  the  thing  up  to  the  time  of  its  arrival  at  an  intermediate 
port,  and  sale  there,  must  have  the  same  effect  as  at  the  ter- 
minus of  the  voyage,  unless,  in  the  most  favorable  point  of 
view  in  which  the  law  can  be  considered  for  the  plaintiff,  it  is 
shown  the  cargo  could  not  have  been  carried  there  without  a 
total  loss  being  the  inevitable  consequence:  7  East,  38. 

This  opinion  disposes  of  the  second  ground  taken  by  the 
plaintiff,  and  we  proceed  to  the  other. 

The  total  loss  of  the  property  before  the  vessel  reached  the 
port  of  destination,  would  certainly  form  a  proper  ground  on 
which  the  assured  might  claim  indemnity;  but  in  the  instance 
before  us  there  was  not  a  total  loss  at  the  intermediate  ports; 
on  the  contrary,  it  existed  there  in  kind,  and  it  was  not  without 
value.    The  attempt  here  is  to  turn  a  partial  loss  into  a  total 
loss,  and,  according  to  the  rules  established  in  the  United 
States  respecting  memorandum  articles,  this  can  not  be  done: 
1  Wheat.  225.    The  insured  took  on  themselves  all  risks,  ex- 
cepting a  total  loss  of  the  thing  insured;  and  a  partial  destruc- 
tion at  an  intermediate  port  does  not  necessarily  discharge  the 
warranty.    The  cases  in  our  country  are  numerous  to  this  point, 
and  on  facts  not  differing  materially  from  these  now  before  the 
court.    In  the  present  instance  the  cargo  was  not  destroyed;  it 
was  merely  diminished  in  value.     The  facts  would  not  even 
bring  the  plaintiffs  within  the  English  rule,  as  we  understand 
it    There  was  neither  a  total  loss  of  the  whole  cargo,  nor  of 
any  particular  portion  of  it;  the  value  of  all  and  every  part  of 
it  was  merely  diminished.    In  a  late  case  before  the  king's 
bench,  where  tobacco  and  sugar,  insured  free  from  average  un- 
less general,  was  injured  by  the  wreck  of  the  ship,  after  the 
risk  had  commenced,  and  before  she  reached  her  port  of  des- 
tination, but  was  saved  in  a  very  damaged  state.  Lord  Ellen- 
borough  said:  ''If  this  can  be  converted  into  a  total  loss  by 
abandonment,  the  clause  excepting  underwriters  from  particular 
average  may  as  well  be  struck  out  of  the  policy.     We  can  only 
look  at  the  time  when  the  goods  were  landed,  and  then  it  was 
not  a  total  loss,  however  unprofitable  they  might  afterwards 
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be."  Bayley,  J.,  obBeired:  "The  very  object  of  this  excep- 
tion is  to  free  the  underwriters  from  liability  for  damaged 
goods.  They  say,  in  effect,  that  they  will  be  liable  if  the 
goods  are  wholly  lost,  but  not  if  they  are  only  damaged."  The 
case  lately  decided  in  England,  which  is  found  in  5  Man.  &. 
Sel.  447,  can  not  perhaps  be  recognized  entirely  with  that  jasi. 
quoted  from  East;  bat  it  was  peculiarly  circumstanced,  nd  the 
latest  writer  on  insurance  in  that  country  does  not  seem  to  con- 
sider it  to  establish  a  different  rule.  But  even  if  it  did,  it  i» 
the  law  of  England,  and  on  this  subject  the  law  in  the  United 
States  is  perfecUy  setQed:  16  East,  214;  14  Johns.  139;  1 
Wheat  224,  232;  3  Oai.  108;  15  East,  659;  3  Kent  Com.  247; 
Hughes  on  Ins.  280,  282. 

But  it  is  said,  that  if  the  property  had  not  been  sold  at  Pen- 
saoola  and  St.  Thomas,  it  never  could  have  reached  the  port  of 
destination.  Admitting  this  to  furnish  in  law  a  ground  for 
recourse  upon  the  insurers,  it  is  evidently  one  which  must  be 
received  with  great  caution,  and  should  be  fully  and  dearlj 
proved.  It  rests  on  conjecture  and  probability.  In  this  oaae 
there  is  not  even  a  presumption  established  that  such  was  the 
situation  of  the  whole  of  the  property  insured.  In  relation  to 
that  portion  of  the  tobacco  which  was  disposed  of  at  Pensacola» 
the  idea  may  have  some  plausibility;  in  respect  to  that  sold  at 
St.  Thomas,  not  the  slightest.  It  is  proved  that  the  latter  port 
is  within  ten  or  fifteen  hours'  sail  from  St.  Johns,  which  is  to 
leeward,  in  a  latitude  where  the  trade  winds  prevail;  and  thai 
vessels  are  usually  plying  between  the  ports.  And  there  is 
nothing  in  the  evidence  to  at  all  countenance  the  position  of 
the  tobacco  being  so  much  damaged  when  taken  out  at  St. 
Thomas,  as  that  it  could  not  have  been  transported  in  the  same 
state  to  the  port  of  destination. 

Again,  it  was  urged  this  was  a  general  ship,  and  that  no 
case  could  be  found  where  damaged  property  was  sold  from 
such  a  vessel,  at  a  place  short  of  the  port  of  destination,  and 
the  insurers  were  not  held  responsible.  The  cases  decided  in 
the  United  States  make  no  such  distinction,  nor  is  any  good 
reason  perceived  by  us  wby  it  should  be  made.  Either  the 
condition  of  the  property  authorized  the  sale,  or  it  did  not.  If 
It  did,  then  the  act  of  the  captain  was  the  act  of  the  party  who 
owned  the  property,  at  least  it  will  have  the  same  effect;  be- 
cauBe  the  law  sauctioned  aud  authorized  it.  If,  on  the  contrary, 
the  situation  of  the  tobacco  did  not  authorize  the  sale,  because 
it  wiiH  not  unsouud  or  damaged,  then  the  assured  is  discharged; 
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becaose  the  presumption  is,  it  could  have  reached  the  place  oi 
destiDation.  In  the  last  supposition  the  act  of  the  captain  was 
an  act  of  barratry;  and  if  recourse  is  sought  from  the  under- 
writers on  that  ground^  it  should  have  been  alleged  in  the 
petition. 

The  inflnence  due  to  the  verdict  of  the  jury  has  been  strongly 
pressed  on  us.  If  the  case  turned  on  matters  of  fact  alone,  and 
the  testimony  was  conflicting,  it  would  deserve  and  receive  all 
the  influence  to  which  counsel  conceive  it  entitled.  But  the 
law,  more  than  the  facts,  is  the  subject  of  contestation  here. 
In  relation  to  the  latter  we  see  no  ground  for  a  dispute.  In 
socb  a  case,  and  more  particularly  where  the  judge  charged  the 
joiy  in  such  a  manner  as  to  lead  them  to  belieye  that  more 
weight  was  due  to  the  right  of  the  captain  to  throw  the  cargo 
orerboard,  than  the  fact  authorized,  the  respect  due  to  the 
finding  is  greatly  diminished.  We  consider  it  a  case  in  which 
oar  conclusions  can  be  much  more  safely  relied  on. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided,  and  re- 
▼ersed.  And  it  is  further  ordered  and  decreed,  that  there  be 
judgment  for  defendants  with  costs  in  both  courts. 

Wnnr  Loss  is  Total:  SaUns  v.  Ocean  Ins.  Co,,  7  Am.  Deo.  290;  Let  ▼• 
8  Id.  184»  note  140;  AbboU  v.  Sebor,  2  Id.  139. 


WoBKMAN  V.  Insurance  Company. 

[2  LouifllAKA,  607.] 

CoomBVcnoN  of  Wbitten  Instrument.— In  constraing  a  written  instra- 
ment,  the  intention  of  the  paities  most  be  sought  for  in  the  tme  meaning 
and  epirit  under  which  the  agreement  was  made,  as  expreBsed  in  such 
inatnunent;  and  the  ordinary  and  legal  meaning  of  the  words  employed 
nniBt  be  taken  into  consideration. 

Mjuxixq  or  Word  Housb. — The  word  honae,  in  the  common  and  ordinary 
acceptance  of  the  term,  embraces  ever^'thing  appurtenant  and  accessary 
to  the  main  building;  this  is  also  its  legal  signification,  and  the  one  that 
must  be  given  to  it  when  used  in  a  policy  of  insurance. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
Tbe  opinion  states  the  case. 

By  Conrt,  Matthews,  3 .  This  is  a  suit  brought  on  a  policy  of 
insurance,  as  set  forth  in  the  petition,  to  obtain  idemnity  for  the 
loss  of  property  consumed  by  fire. 

The  case  was  submitted  to  a  juiy  in  the  court  below,  who 
found  a  verdict  in  favor  of  the  plaintiff  for  the  value  of  the 
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property  deslToyed,  and  also  aBsesaed  damages  against  the  de> 
f endants,  for  a  non-oomplianoe  with  the  obligations  of  their  con- 
tract. Judgment  being  rendered  in  pursoance  of  this  Terdiol^ 
the  latter  appealed. 

The  onlj  difficulty  which  occurs  in  the  decision  of  this  case, 
arises  out  of  the  description  of  the  property  insured,  being  too 
general  and  indefinite  to  give  that  clearness  and  certainty  which 
it  is  desirable  should  prevail  in  all  contracts.  The  property  oo 
which  the  insarance  was  effected  is  described  to  be  "  two  houses, 
situate  in  Dorsier  street,  adjoining  the  City  Hotel,  between  Cus- 
tom House  and  Canal  streets,  being  Nos.  5  and  7,  in  the  ciiy  of 
New  Orleans,  in  equal  proportions,  ten  thousand  dollars,"  etc. 

Following  this  description  of  the  property  and  price  fixed, 
the  obligations  assumed  by  the  company  are  expressed,  under 
sundry  conditions,  either  suspensive  or  in  avoidance  of  the  con* 
tract,  all  on  the  same  page,  signed  by  its  proper  officer,  with  its 
seal  affixed.  On  the  third  page  of  the  same  sheet  of  paper  are 
found  a  number  of  articles,  purporting  to  be  conditions  of  insur- 
ance, as  established  by  the  company.  The  first  of  these  articles 
states  that  *'  persons  applying  for  insurance  on  buildings  are  to 
deliver  into  the  office  the  following  particulars,  viz.,  of  what 
materials  the  walls  and  roof  of  each  building  are  constructed,, 
as  well  as  the  construction  of  buildings  contiguous  thereto; 
whether  the  same  are  occupied  as  private  dwellings,  or  how 
otherwise;  where  situated;  also  the  name  or  names  of  the  pres- 
eut  occupiers.  Each  building  must  be  separately  valued,  and 
a  specified  sum  insured  thereon,"  etc. 

The  evidence  of  the  case  shows  that  the  main  houses  or  build- 
ings insured  are  situated  in  the  place  designated  in  the  descrip- 
tion as  contained  in  the  body  of  the  policy;  that  they  are  used 
as  counting  and  store-houses;  that  the  whole  lot  on  which  they 
are  placed  is  inclosed  by  the  outer  walls  of  these  houses  and  a 
continuation  of  said  walls  to  the  extreme  rear  of  the  lot  where 
two  other  smaller  houses  are  built,  for  the  purpose  of  storing 
merchandise,  leaving  a  small  yard  between  the  front  and  rear 
buildings,  on  the  ends  of  which  are  kitchens  and  privies,  for 
the  use  of  the  occupants  of  the  counting-houses.  On  the 
thirty-first  of  March,  1830,  the  two  houses  in  the  rear  were  en* 
tirely  destroyed  by  fire,  as  well  as  the  kitchens  and  privies,  and 
a  slight  injury  done  to  the  main  buildings.  The  loes  to  the 
owner  is  estimated  at  four  thousand  five  hundred  and  fift*y*twe 
dollars,  by  witnesses  called  to  establish  that  fact.  The  jury 
gave  a  verdict  for  four  thousand  five  hundred  and  seventaea 
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doIlazB  aad  thiitj-six  cents,  and  four  hundred  dollars  damages^ 
the  former  being  the  aam  claimed  by  him  for  his  loss. 

The  counsel  for  the  defendants  assumed  in  argument  thai 
the  questions  on  which  a  correct  decision  of  this  canse  depends, 
ave  merely  legal,  and  must  be  solyed  by  a  just  interpretation  of 
the  written  contract  entered  into  between  the  parties.  In  thia 
position  we  agree  with  him,  and  that  the  intention  both  of  the^ 
obligors  and  obligee  must  be  sought  for  in  the  true  meaning 
and  spirit  under  which  the  agreement  was  made,  as  expressed 
in  the  written  instrument.  In  proceeding  to  this  interpretation 
or  construction,  we  shall  leave  entirely  oat  of  view  the  article 
of  the  conditions  of  insurance,  so  much  relied  on  in  favor  of 
the  appellants;  first,  because  its  provisions  are  not  incorporated 
in  the  body  of  the  policy;  and,  secondly,  because  a  compliance 
with  its  requisitions  does  not  seem  in  any  other  manner  to  have 
been  imposed  on  the  appellee  by  the  insurers. 

In  the  construction  of  every  instrument,  the  ordinary  anci 
legal  meaning  of  words  must  be  taken  into  consideration.  la 
the  present  case,  we  must  inquire  what  the  parties  to  the  con- 
tract meant  by  the  word  house.  In  the  common  and  ordinary 
acceptation,  everything  appurtenant  and  accessary  to  a  main 
building  would  be  embraced  by  this  word:  e.  y.,  if  the 
plaintiff  had  made  sale  of  his  property  in  Dorsier  street,  and 
told  an  acquaintance  that  he  had  sold  his  two  houses  there  situ-^ 
ated,  the  understanding  would  be  that  he  had  sold  the  main 
buildings,  together  with  all  others  on  the  lot.  So,  in  a  legal 
acceptation,  a  sale  of  a  house  carries  along  with  it  whatever 
may  be  necessary  to  a  full  and  complete  enjoyment  of  the  thing 
sold:  See  3  Bac.  Abr.  896. 

We  have  no  doubt  of  the  intention  of  the  insured,  in  the 
present  instance,  to  secure  an  indemnity  by  the  contract  of  in* 
aarance,  on  all  and  every  part  of  his  buildings  on  the  lot  in  the 
atreet  where  they  are  described  as  situated;  this  evidently  ap- 
pears from  the  payment  (annually)  of  a  premium  commensurate 
with  the  entire  value  of  the  whole:  and  as  the  insurers  seemi 
to  have  waived  a  compliance  with  the  conditions  required  by^ 
their  first  article  on  the  subject  of  description  and  valuation,  it  ia 
just  to  presume  that  they  took  on  themselves  the  risk  of  losa 
by  fire,  of  the  entire  property  intended  to  be  insured,  in  the 
whole  and  in  all  its  parts.  The  back  buildings,  beiug  of  in- 
ferior value,  and  capable  of  access  only  through  those  on  the 
front,  may  fairly  be  considered  as  accessaries  to  the  latter,  and 
•mbraced  by  the  policy.    A  different  conclusion  would.  oroK* 
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ably,  be  correct  where  the  valaation  and  conseqaent  premiam 
on  front  buildings  should  be  shown  to  be  wholly  inadequate  to 
the  real  value  of  storehouses  in  the  rear  of  a  lot.  Acoording  to 
our  best  consideration,  given  to  this  case,  both  in  weighing  the 
•evidence  and  consulting  the  law  applicable  to  the  subject,  we 
•are  of  opinion  that  the  plaintiff  ought  to  be  indemnified  for  the 
Joss  of  which  he  complains.  But  it  must  be  confessed  that  wo 
have  arrived  at  this  conclusion  not  without  doubts.  If  we  have 
•doubted,  well  may  the  insurers  have  done  so,  in  regard  to  their 
TCspoDsibility  under  their  contract,  being  interested  to  view  it 
in  the  most  favorable  light  for  themselves;  and,  consequently, 
the  present  is  believed  not  to  be  a  case  in  which  damages  should 
be  assessed  against  them  on  account  of  the  inezecution  of  their 
^contract. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  parish  court  be  avoided,  reversed,  and  annulled. 
And  it  is  further  ordered,  adjudged,  and  decreed  that  the 
plaintiff  and  appellee  do  recover  from  the  defendants  and  ap- 
pellants the  sum  of  four  thousand  five  hundred  and  seventeen 
loUars  and  thirty-six  cents,  with  costs  in  the  court  below;  those 
4I  the  appeal  to  be  borne  by  him. 


"HousB,**  MsANiNO  ov.— The  word  "houaa"  ordinarily  impmti  a  plaot 
for  the  habitation  of  man,  a  dwelling-hooae:  1  Bouv.  Law  Did,  verft. 
**Hon8e;*'  1  Abb.  Law  Diet,  Id.;  Surman  v.  Darley,  U  Mee.  &  W.  186; 
OommonweaUh  v.  Posey,  4  Call,  109;  Thompson  v.  People^  3  Park.  Crim.  206u 
Hence,  thongh  in  indictments  for  burglary  "dwelling-honse  **  is  the  proper 
•common  law  term  for  describing  the  structare  in  which  the  crime  is  com- 
jnitted,  2  Bish.  Crim.  L.,  sec.  104,  yet  it  was  held  in  Hiompson  v.  People^  3 
Park.  Crim.  208,  on  writ  of  error,  that  an  indictment  for  breaking 
.and  entering  a  **  house  '*  was  sufficient,  as  the  common  and  primary  aooepl»- 
ition  of  the  term  was  a  "dwelling-house."  Indeed,  in  several  cases  it  has 
(been  determined,  not  merely  that  a  dwelling-house  may  \»e  properly  de- 
-^ribed  as  a  '*  house,*'  but  also  that  in  ordinary  use  the  lattiir  term  would 
Aot  be  understood  to  refer  to  any  structure  not  designed  for  human  habita- 
tion. Thus,  in  Schenek  v.  Campbell^  11  Abb.  Pr.  292,  a  vendor  of  part  of  a 
tract  of  land  having  covenanted  with  the  vendee  that  no  more  than  two 
"houses**  should  be  erected  on  the  remaining  part  of  the  land,  it  was  de- 
luded that  the  word  '* houses**  should  be  construed  "dwelling-houses,"  and 
therefore,  that  the  terms  of  the  covenant  did  not  permit  the  erection  of  1 
livery  stable  on  such  remaining  portion  of  the  tract;  Monorief,  J.,  detivering 
the  opinion  of  the  court,  referred  to  the  definitions  of  tenn  "house,** as 
^vea  in  the  dictionaries  of  Webster  and  Tomlin,  and  said  that  if  an  ad- 
vertisement of  "  two  houses  **  for  sale  or  rent  should  appear  in  a  newspaper, 
4t  would  undoubtedly  be  understood  by  the  majority  of  persons  to  refer  to 
dwelling-houses,  and  that  in  his  judgment  there  would  be  general  astonish* 
■nent  among  the  readers  of  such  an  advertisement,  if  they  should  be  in- 
ionncd  "that  the  two  'houses*  were  simply  places  of  shelter  for  horses,  and 


Dec.  1830.]  Workman  v.  Insubancb  Company.  145 

9M  intended  aa  »  habitation  for  man."  This  view  of  the  oorenant  in  that 
caaa  waa  atrengthened,  however,  by  aome  other  facta  connected  with  the 
caaweymoce  to  the  yendee.  In  Surman  v^  DarUy^  14  Mee.  &  W.  186,  it  waa 
heid  that  an  act  impoaing  a  certain  tax  or  chax^  on  the  **  hooaes  of  the  in- 
hafaitanta"  of  St.  Panl*a  Ck>yent  Garden,  did  not  apply  to  Covent  Garden 
theater.  In  Elanore  v.  SL  Briavella,  2  Man.  &  B.  514;  S.  C,  8  Bam.  &  Cress. 
461,  it  waa  held  that,  under  the  statate  of  9  Geo.  I.,  c.  22,  sec.  7,  a  bnilding 
ooDstnicted  aa,  and  intended  for,  a  dwelling-honac,  bat  which  had  never 
been  inhabited,  and  waa  temporarily  used  aa  a  bam,  waa  not  a  "  house,  oat- 
hooae,  or  bam."  Bat  in  Daniel  v.  CoulsUngj  7  Man.  &  G.  122,  it  waa  de- 
tennined  that  a  bailding,  calcnlated  for  a  dwelling,  thoagh  used  for  other 
pnrposea,  waa  properly  described  aa  a  hoase  with  respect  to  the  qualification 
of  a  voter  on  the  hoaseholdera'  list. 

Although  the  presumptive  meaning  of  "boose"  is  "dwelling-house,"  it  is 
not  necesaarily  ao:  1  Abb.  Law  Diet,  verb  "  House;"  2  Bish.  Grim.  Law, 
sec  104;  SiaU  v.  Powers,  36  Conn.  77;  State  v.  OarUy,  46  N.  H.  61.  The 
distinction  between  the  two  terms  is  not  very  clearly  defined:  1  Bish.  Grim. 
Iav,  sec.  164.  "  House"  may,  under  particular  circumstances,  have  a  mo\e 
er  less  extended  signification  than  "dwelling-house."  Thus,  under  a  Gali- 
fornia  statate  providing  for  the  punishment  of  burglary  committed  in  "any 
faoose,  room,  apartment,  or  tenement,"  etc.,  it  was  stated  by  Sanderson,  J., 
delivering  the  opinion  of  the  court  in  People  v.  Stickman,  34  CaL  242,  that 
"a  house,  in  the  sense  of  the  statute,  is  any  structure  which  has  walls  on  all 
sides,  and  is  covered  by  a  roof. "  This  evidently  gives  to  the  term  the  widest 
poaible  signification.  And  it  seems  that  the  word  may  be  applied,  in  some 
esses,  to  stracturee  not  erected  on  land.  Thus,  in  State  v.  Mullen,  35  Iowa, 
199,  it  waa  held  that  a  flat-boat  on  the  Mississippi  river,  moored  to  the  bank, 
and  fitted  up^  and  kept  as  a  place  of  prostitution,  was  a  "  house  of  ill  fame^'* 
mder  the  atatote.  On  the  other  hand,  the  term  may  be  properly  used  to 
designate  a  single  room  or  apartment  in  a  building.  Thus,  the  occupant  of  a 
single  room,  or  story  of  a  house,  the  remainder  of  which  is  occupied  by  other 
penons,  may  be  indicted  for  keeping  a  "  disorderly  house:"  State  v.  Oarity^ 
46  N.  H.  61;  CommonweaUh  v.  BuUman,  118  Mass.  456;  19  Am.  Rep.  469. 

Tksm  Includes  Out-buildinos. — The  word  "house"  does  not  mean 
neoessarily  a  aingle  structure.  It  has  long  been  settled  that  in  the  case  of 
dwelling-houaes,  especially  all  necessary  out-houses  within  the  curtilage,  are 
included  under  the  general  designation  applied  to  the  main  structure.  "A 
dwelling-house,"  says  Mr.  Bishop,  "is  the  apartment,  building,  or  cluster  of 
buildings,  in  which  a  man  with  his  family  resides.  He  need  not  so  construct 
his  habitation  that  all  the  shelter  he  requires  will  be  under  one  roof;  there- 
fore, the  word  '  dwelling-house '  embraces  in  law  the  entire  congregation  of 
boildings,  main  and  auxiliary,  used  for  abode:"  Bish.  on  Stat.  Crimes,  sec 
278.  The  same  learned  writer,  in  another  work,  describes  the  dwelling- 
hoDse  as  "the  entire  cluster  of  buildings,  not  separated  by  a  public  way, 
which  are  used  for  purposes  connected  with  habitation:"  2  Bish.  Grim. 
Law,  sec.  104.  As  was  said  by  Wray,  C.  J.,  in  Hore  and  Briddlesworih*§ 
coMc,  4  Leon.  15:  "  Domus  est  nomen  coUectivum,  and  contains  many  build- 
ings, aa  bams,  stables,  etc." 

The  question  as  to  what  is  included  in  the  term  "  dwolling-hoase,"  most 
fiequentry  arises  in  prosecutions  for  burglary,  etc.  It  is  with  reference  to 
nch  prosecutions  that  Mr.  Bishop  gives  the  definitions  above  quoted.  Lord 
Hale,  also,  in  treating  of  the  subject  of  burglary,  thus  clearly  and  satisfac- 
torily states  what  is  included  under  the  term  "dwelling-house,"  or  "  man- 
Ax.  D«o.  Vox.,  xxn— 10 
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Aon-house,"  in  1  Hale's  P.  0.  558,  559:  "  Domus  mawtionaUs  doth  not  only 
tnclude  the  dwelling-hoose,  bat  also  the  outhouses  that  are  parcel  thereof, 
18  bam,  stable,  cow-houses,  dairy-houses,  if  they  are  parcel  of  the  messuage, 
though  they  are  not  under  the  same  roof,  or  joining  contiguous  to  it;  aod 
therefore,  if  such  stable  or  out-house  belonging  to  the  dwelling-house  be 
broken  open  in  the  night-time,  with  intent  to  steal,  it  is  burglary;  and  with 
this  agrees  Go.  P.  C.  64,  65;  Dalt.  cap.  99,  pp.  254,  255,  where,  for  breakinj^ 
open  a  back  house  of  Robert  Castle's,  eight  or  nine  yards  distant  from  the 
dwelling-house,  only  a  pale  reaching  between  them,  two  were  arraigned  and 
condemned  for  burglary;  and  so  it  was  ageed  by  all  the  judges  in  the  time  of 
Chief  Justice  Hyde,  last  1665,  and  the  law  was  accordingly,  and  the  contrary 
practice  in  one  much  blamed;  and  although  it  was  said  by  some  that  it  had 
not  been  so  used,  and  that  the  statute  of  4  and  5  P.  and  M.  c  4,  distin- 
guished between  a  dwelling-house  and  a  bam,  yet  at  length  all  the  judges 
agreed  that  the  felonious  breaking  of  a  bam,  parcel  of  a  messuage,  to  steal 
com,  was  burglary  according  to  my  Lord  Coke,  ubisupra^  and  with  this  agroee 
2  Ed.  VI.,  B.  Corone,  180. 

"  But  if  the  bam,  or  stable,  or  cow-house,  be  no  parcel  of  the  measoage^ 
as  if  a  man  takes  a  lease  of  a  dwelling-house  from  A.  and  of  a  bam  from  H., 
or  if  it  be  far  remote  from  the  dwelling-house,  and  not  so  near  it  as  to  be 
reasonably  esteemed  parcel  thereof;  as  if  it  stands  a  bow-shot  off  from  the 
house,  and  not  within  or  near  the  curtilage  of  the  chief  house;  then  the 
breaking  of  it  is  not  burglary,  for  it  is  not  domus  tnansionaUSf  nor  any  pari 
thereof." 

Undoubtedly  the  term  ''house  "  is  at  least  of  equally  extensive  signifiea* 
tion,  in  this  particular.  It  includes  everything  appurtenant  and  necesaaxy 
to  the  main  building:  Fland.  Fire  Ins.  85,  citing  the  principal  case.  In  a 
deed  or  a  will  the  word  is  generally  equivalent  to  *'  messuage  "  and  canriea 
not  only  the  outbuildings  but  the  soil  covered  thereby:  Rogers  v.  Smithy  4 
Pa.  St  93;  CUy  of  Rkhrmnd  v.  State^  5  Ind.  334;  Bish.  on  Stat.  Crimes,  aeo. 
277.  So  in  a  lease,  McMillan  v.  Solomon^  42  Ala.  356.  But  a  lease  of  an 
apartment  in  a  house  passes  no  right  to  subjacent  land:  Id. 

In  order  to  determine  what  is  necessary  to  constitute  an  outhouse  or  sub- 
ordinate stracture  a  part  of  a  main  building  in  legal  contemplation,  so  as  to 
be  included  under  the  general  designation  "  house,"  it  is  necessary  to  lesort. 
principally  to  those  cases  in  which  the  extent  of  the  term  "  dweUing-hoose  ** 
has  been  considered. 

What  Neosssaby  to  Bendkb  Another  Buildinq  Past  of  Dwkllino. — 
"  A  separate  building,"  says  Mr.  Bishop,  "  within  the  same  indosore  with 
the  dwelling-house,  is  to  be  regarded  as  a  part  of  it,  if  reasonably  near  to  it, 
and  occupied  by  the  same  person;  even  though,  according  to  the  English  aa- 
thorities,  it  is  used  for  a  totally  different  purpose,  as  a  warehouse,  gooee- 
house,  shop,  or  store:"  Bish.  Stat.  Crimes,  sec.  285.  There  is,  however,  some 
confUct  in  the  cases  as  to  the  necessity  of  some  of  the  elements  here  suggested 
to  constitute  such  separate  building  part  of  a  dwelling-house.  Some  of  the 
decisions  on  this  question  hold  that  a  common  inclosure  is  not  essential  in 
such  cases,  while  others  hold  the  contrary.  Again,  while,  as  Mr.  Bishop  states, 
the  English  authorities  do  not  generally  regard  it  as  necessary  that  such 
separate  building  should  be  used  for  a  purpose  auxiliary  to  that  of  the  main 
structure,  several  American  cases  take  veiy  decided  ground  to  the  contrary. 

Common  Inclositre,  Necbssitt  of — "Curtilage." — ^Those  buildings whicb 
ooQstitnte  part  of  a  dwelling  or  mansion-house  are  commonly  spoken  of  aa 
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being  those  within  the  "curtilage;"  but  it  aeems  not  to  be  entirely  clear 
whether  or  not  the  term  "  cnrtilage  "  necessarily  includes  the  idea  of  a  fence 
<nr  inclocmre.  Curtilage  is  said  by  B\irrill  in  his  Law  Dictionary  to  be  de- 
rived from  curtiUagii/tm,  compounded  of  the  words  curtis,  a  dwelling  or  cur- 
tiUum  the  inclosed  space  around  it»  and  agere,  to  do,  as  being  the  place  where 
the  business  of  the  house  is  done,  or  from  curtU  or  cuHillum  alone,  or  from 
the  French  cour,  court,  and  the  Saxon  kagk^  a  placa  He  defines  it  to  be 
"  a  yard,  court-yard,  or  piece  of  ground  lying  near  to  a  dwelling-house  and 
included  within  the  same  fence."  Similar  definitions  of  the  word  are  given  by 
Spelman  in  his  Glossary,  and  by  Bouvier  in  his  Law  Dictionary:  So  in  Com' 
monwealth  v.  Barney,  10  Cush.  480,  and  Coddingtony.  Beebe,  31  N.  J.  L.  477, 
4S5,  the  word  is  defined  as  signifying  the  fence,  incloeure,  or  wall  surround- 
ing the  dwelling-house,  and  the  land  and  out-buildinga  immediately  about  it. 
Tomlin's  definition  is:  "A  court-yard,  back,  side,  or  piece  of  ground  lying 
near  and  belonging  to  a  dwelling-house:"  Tomlin's  Law  Diet.  Here  the  idea 
of  nn  indosure  is  not  necessarily  involved.  So  in  State  v.  Shaw,  31  Me.  523, 
it  is  stated  in  direct  terms  that  the  curtilage  is  "  a  space  necessary  and  con- 
venient and  habitually  used  for  the  family  purposes,  the  carrying  on  of 
domestic  employments;  it  includes  the  garden,  if  there  be  one,  and  need  not 
be  separated  from  other  lands  by  a  fence." 

Adopting  the  idea  that  only  those  buildings  are  within  the  curtilage  of  a 
dwelling  which  are  contained  in  the  same  inclosure,  it  was  held  in  People  v. 
Parker^  4  Johns.  424,  which  was  a  prosecution  for  burglary,  that  a  building 
within  twenty  feet  of  the  dwelling-house,  but  included  by  the  same  fence, 
was  not  a  part  of  such  dwelling-house.  The  same  principle  seems  to  have, 
in  part^  controlled  the  decision  of  the  court  in  NevUU  v.  State^  7  Cold.  82, 
where  it  was  held  that  an  indictment  for  burglary  in  breaking  and  entering 
the  ''house**  of  another  was  not  supported  by  proof  of  the  breaking  and 
entering  of  a  smoke-house  not  shown  to  have  been  in  any  way  connected  iq 
the  same  inclosure  with  the  dwelling. 

On  the  other  hand,  it  was  held  in  State  v.  TwUty,  Hay w.  N.  C.  10^,  and 
Stale  V.  WiUon,  Id.  242,  as  in  the  case  of  Staie  v.  Shaw,  31  Me.  623,  above 
cited,  that  the  curtilage  of  a  dwollmg  need  not  be  actually  inclosed,  and  that 
a  building  which  is  used  in  connection  with  the  dwelling-house,  and  is  reason- 
ably near  to  it,  will  be  part  of  it,  though  not  in  the  same  inclosure.  Thus 
in  SUiU  v.  TwiUy,  1  Hayw.  102,  which  was  a  case  of  burglary,  the  building 
in  which  the  crime  was  conmiitted  was  an  outhouse  seventeen  and  a  half 
feet  from  the  dwelling-house,  and  used  in  connection  with  it,  but  not,  it 
■eema,  inclosed  by  any  fence,  and  yet  it  was  held  to  support  the  indictment 
So  in  State  ▼.  Wihon,  Id.  242^  where  the  alleged  burglary  was  committed  in 
a  stcMre-house  twenty-four  yards  distant  from  the  dwelling-house,  and  sepa- 
rated from  it  by  a  fence,  the  store-house  being  occasionally  used  as  a  sleeping- 
room  by  the  owner  and  his  servants.  Similarly  it  was  held  in  People  v.  Tay- 
lor,  2  Mich.  250,  that  a  bam  standing  in  a  yard  or  lane  at  a  distance  of  eighty 
feet  from  the  house,  there  being  a  communication  between  them  through  a 
pair  of  bars,  was  a  part  of  the  dwelling.  So  in  Pond  v.  People,  8  Mich.  150, 
it  was  held  that  a  net-house,  used  by  a  fisherman  in  connection  with  his 
calling,  and  occupied  by  certain  hired  men  who  were  members  of  his  family 
as  a  sleeping  room,  which  was  not  surrounded  by  any  fence,  and  was  thirty- 
aix  feet  distant  from  his  dwelling,  was  a  part  of  such  dwelling,  so  as  to 
excuse  a  homicide  committed  in  defense  of  such  net-house. 

These  latter  cases  seem  to  us  to  be  founded  in  the  better  reason.  The 
question  as  to  whether  or  not  a  building  is  a  part  of  one's  dwelling  ought  to 
depend  upon  the  usr  made  of  it,  and  its  ueamess  to  the  main  structure 
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father  than  upon  the  cireomcitance  of  its  being  inclosed  or  not.  A  man*s 
dwelling  is  entitled  to  the  peculiar  protection  of  the  law,  because  it  is  the 
place  of  his  repose:  State  v.  Langford,  1  Dev.  L.  253;  and  that  protection 
should  be  extended  to  all  appurtenant  and  acoeesoiy  structures,  whether  in- 
closed with  it  or  not,  for  an  attack  upon  them  is  none  the  less  dangerous  to 
his  repose  because  there  may  happen  to  be  no  fence  surrounding  them. 

Certainly  an  accessory  building  under  the  same  roof  with  the  dwelling- 
house  is  to  be  regarded  as  a  part  of  it,  whether  there  is  any  inclosure  or  not. 
Thus,  in  I^ex  v.  Brown,  2  East's  Cr.  Law,  493,  it  was  held  that  a  bam  under 
the  same  roof  with  a  dwelling,  with  a  cow-house  between  them*  was  a  part  of 
such  dwelling,  though  there  was  no  internal  communication,  and  no  wall  or 
fence  surrounding  them.  So  where  a  warehouse  was  under  the  same  roof 
with  the  dwelling,  without  any  means  of  intercommunication,  except 
through  a  backyard  into  which  both  opened:  liex  v.  LUhgo,  Russ.  &  Ry.  337. 
So  also  in  the  case  of  work-shops  under  the  same  roof  with  the  dwelling: 
i?nt;  V.  Chalking,  Russ.  &  Ry.  334.  So  in  the  case  of  a  shoe  shop  under  the 
-  same  roof  used  by  the  owner  of  the  dwelling,  and  having  no  internal  com- 
munication with  the  rest  of  the  house:  People  v.  Snyder^  2  Park.  Cr.  23. 
Jt  was,  however,  enacted  in  England  by  the  statute  of  7  and  8  Geo.  IV.,  c. 
"09,  that  "  no  building,  although  within  the  same  curtilage  witli  the  dwelling* 
house,  and  occupied  therewith,  shall  be  deemed  to  be  a  part  of  such  dwelling- 
house  for  tho  purpose  of  burglary,  unless  there  shall  be  a  communication 
between  such  building  and  dwelling-house,  either  immediate  or  by  means  of 
a  covered  and  inclosed  passage,  leading  from  one  to  the  other:"  Armour  v. 
^te,  3  Humph.  385;  Bish.  Stat  Crimes,  sec  285. 

Building  Separated  bt  Public  Passagewat  not  Included. — ^The  pro* 
tection  which  the  law  gives  to  one's  dwelling  is  not  to  be  extended  to  build- 
ings separated  from  it  by  a  public  passage-way,  however  narrow,  or  by  land 
occupied  by  another:  Bish.  Stat.  Crimes,  sec.  284.  The  owner  waives  his 
right  to  such  protection  by  locating  the  buildings  connected  with  his  dwelling 
in  such  a  way  as  to  permit  the  public,  or,  indeed,  any  stranger,  to  intrude 
upon  his  privacy  at  wilL  Hence,  an  outhouse,  occupied  in  connection  with 
a  dwelling,  but  separated  from  it  by  an  open  passage,  eight  feet  wide,  and 
not  surrounded  by  a  common  fence,  was  held,  in  Hex  v.  Oarland,  2  East's  Cr. 
Law,  493,  not  to  be  a  part  of  such  dwelling  so  as  to  make  the  breaking  and 
entry  of  it  burglary.  So  where  there  was  a  public  road  between  the  dwelling- 
house  and  a  building  containing  the  kitchen,  larder,  coach-house,  etc., 
although  the  two  buildings  wcro  connected  by  an  awning,  it  was  held  thai 
the  latter  was  not  parcel  of  the  former:  liex  v.  Westwood,  Russ.  &  Ry.  495 
So  a  small  building  on  the  same  lot  with  another  house,  but  distant  from  it 
forty  rods,  with  a  passage-way  lietwecn,  was  held  not  to  be  in  law  a  de- 
pendency of  the  latter  bo  as  to  be  covered  by  the  same  liquor  license:  Cam^ 
monwealth  v.  EaMdhrooh,  10  Pick.  293.  So  a  store-house  in  which  the  owner 
occasionally  slept,  but  which  was  two  hundred  and  fifty  yards  from  liia 
dwelling,  and  separated  from  it  by  a  public  road,  was  held  not  to  be  i«art  of 
such  dwelling:  Stale  v.  Jenkins,  5  Jones  N.  C.  430.  So  where  a  store-house 
and  tavern,  leased  to  the  same  person,  were  one  hundred  yards  apart,  and 
separated  by  a  river,  across  which  there  was  a  bridge,  the  former  was  held  not 
to  be  in  law  parcel  of  the  latter:  CommomoeaUh  v.  Sa?iders,  5  Leigh,  751. 
Where  a  man's  shop  was  separated  from  his  dwelling-house  by  a  yard  which 
was  not  completely  closed,  there  1)eing  a  passage-way  into  it,  used  in  common 
by  himself  and  another  tenant,  it  was  held  that  the  former  was  not  port  ol 
the  latter:  Potoell  v.  Price,  4  Com.  R  105.    But  where  a  waiehooae  was 
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ued  by  a  grocer  in  oonneetion  with  his  trade,  which  he  carried  on  in  hiB 
dweDoBg,  and  they  both  opened  into  and  were  inclosed  by  a  yard,  the  former 
was  decided  to  be  part  of  the  Utter,  thongh  the  owner  had  another  house  be* 
tween  them,  opening  into  the  same  yard,  which  was  let  to  and  occupied  by 
another  tenant:  Rex  v.  Walters,  1  Mood.  13. 

Mu»T  BE  Occupied  and  Used  bt  Sams  Person. —It  scarcely  needs  to  be 
said  that  one  boilding  can  not  be  parcel  of  another,  in  the  sense  here  intended, 
where  both  are  not  occupied  by  the  same  person.  Thus,  a  cellar  which  has 
a  separate  entrance  from  the  dwelling-house  above  it,  and  is  let  to  a  different 
person,  is  not,  in  law,  a  part  of  such  dwelling-house:  Anonymous^  Sir  J. 
Kelyng,  83. 

Whether  Use  of  Building  must  be  Accessort  to  the  Dwelling. — 
As  stated  by  Mr.  Bishop,  in  the  quotation  given  from  his  work  on  Statutory 
Crimes,  svpra,  the  English  cases  hold  generally  that  a  building  within  the 
same  indoeore  with  a  dwelling-house,  and  reasonably  near  to  it,  and  occupied 
by  the  same  person,  is  parcel  of  it,  though  not  used  for  any  purpose  con* 
nected  with  habitation:  Rex  v.  Wallers^  1  Mood.  13;  Rex  v.  LUhgo,  Buss.  &, 
By.  357;  Rer  y.  Ckalkinq,  Id.  334.  So  in  some  American  cases,  as  in  People 
Y.  Snifder,  2  Park.  Crim.  23,  where  a  room  tised  as  a  shoe  shop  was  held  to 
be  parcel  of  a  dwelling-house,  and  within  its  protection. 

Bat  the  preponderance  of  American  authority  is  in  favor  of  the  doctrine 
that  in  order  to  render  an  outhouse  or  other  such  structure  part  of  a  dwell- 
ing-house, it  must  be  used  for  some  purpose  connected  with  the  habitation 
of  such  dwelling-house:  Bish.  Stat  Crimes,  sec.  283.  Thus,  a  bam  within 
the  same  incloenre  as  a  dwelling-house,  and  used  for  domestic  purposes,  is  a 
part  of  snch  dwelling-house,  so  as  to  make  the  breaking  of  it  burglary :  PUelier 
▼.  People,  16  Mich.  142.  So  a  smoke-house  within  the  curtilage  of  a  dwell- 
ing-house, and  used  with  it,  is  parcel  of  it,  and  an  officer  can  not  break  and 
enterit  tolery  ona  stranger's  goods  without  first  demanding  entrance  and 
being  refused:  Douglass  v.  State,  6  Terg.  625.  So  a  store  two  or  three  rods 
from  a  tavern,  and  containing  a  dining-room  used  in  connection  with  the 
tavemy  is  part  of  it,  so  as  to  be  covered  by  the  same  license  as  to  selling  liquor: 
Qc^y,  FcnoUr,  3  Pick.  300.  But  a  store  not  used  for  any  purpose  connected 
with  abode  in  a  dwelling-house  can  not  be  part  of  it,  however  near  it  may  be. 
As  in  8UUe  v.  Gtmis,  1  Nott  &  McC.  583,  where  it  was  held  not  to  be  bur- 
glary to  break  and  enter  a  store-house  within  the  same  indosure  as  the 
dwdling-honse,  but  not  used  for  any  purpose  connected  with  it.  So  in 
Armcntr  v.  Stale,  3  Humph.  379,  which  was  an  indictment  for  burglary,  in 
breaking  and  entering  a  store  within  the  same  indosure  as  the  dwelling- 
house,  and  within  thirty  feet  of  it.  So  in  State  v.  Langford,  1  Dev.  L.  253, 
where  the  store  broken  into  was  in  the  same  yard,  and  within  three  feet  of 
the  dwelling-house.  Nott»  J.,  delivering  the  opinion  of  the  court  in  State  v. 
Gumh,  1  Nott  &  McC.  583,  thus  expressed  himself  on  this  point:  *'  A  house, 
^Kmi,  to  be  parcel  of  the  mansion-house  must  be  somehow  connected  with, 
or  contributory  to  it,  such  as  a  kitchen,  smoke-house,  or  such  other  as  is 
VBually  considered  as  a  necessary  appendage  of  a  dwelling-house.  It  can  not 
cmbfaoe  a  store,  blacksmith  shop,  or  any  other  building  separate  from  it, 
and  appropriated  to  another  and  a  distinct  use.  I  admit  that  a  store  will  be 
so  considered,  if  in  a  part  of  the  house,  or  under  the  same  roof,  or  if  any  of 
the  &mily  sleep  in  it  And  this,  I  think,  is  supported  by  the  best  author- 
ities on  the  subject" 

In  aooordanoe  with  the  principle  of  these  latter  cases,  it  is  enacted  in  Maine 
that  **  no  building  shall  be  deemed  a  dwelling-house,  or  part  of  it,  onlssi 
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connected  with  or  occupied  as  part  of  the  dweUing-hoafle:**  Rev.  Stat^  ol 
Maine  (1871),  a  119»  sec.  9,  p.  831. 

PROXIMITT  OF  BuTLDiNO  TO  DwKLLiiro,  Test  AS  TO. — ^Undoubtedly  a 
building,  even  though  within  the  curtilage  of  a  dwelling,  should  not  bo 
deemed  part  of  it,  unless  reasonably  near  it.  There  is  no  implication  as  to 
the  extent  of  the  curtilage,  from  the  term  itself;  it  may  embrace  a  consid- 
erable number  of  acres:  Edwards  v.  Derrickson,  28  N.  J.  L.  39.  A  ciiterion, 
by  which  to  determine,  particularly  in  cases  of  arson,  whether  or  not  a 
building  is  sufficiently  near  to  a  dwelling  to  constitute  a  part  of  it,  is  given 
in  Oage  v.  SJieUon,  3  Rich.  242.  In  delivering  the  opinion  of  the  court  in 
that  case,  Mr.  Justice  Johnson  said: 

"Outhouses,  such  as  kitchens,  stables,  bams,  etc.,  are  indispensably 
necessary  to  our  comfort  and  convenience,  and  renders  it  necessary  that  they 
should,  even  in  country  places,  be  located  contiguous  to  the  dwelling-hoQse; 
and  in  towns  and  villages,  they  must,  in  general,  be  so  located,  for  the  want 
of  space;  and  when  an  outhouse  thus  necessary  to  a  dwelling-house  is  so  sit- 
uated that  the  burning  of  it  would  probably  endanger  the  dwelling-house, 
whether  it  be  under  the  same  roof  or  within  the  same  common  fence,  all  the 
evils  intended  to  be  guarded  against  are  involved  to  the  same  extent  as  if  the 
dwelling-house  itself  had  been  set  on  fire,  and  for  that  reason  the  same  pro- 
tection ought  to  be  extended  to  them;  and  that  appears  to  me  to  be  the  only 
true  rule.  If  the  building  set  on  fire  is  one  appropriated  to  ordinary  domes- 
tic uses,  and  is  situated  so  near  to  the  dwelling-house  as  probably  to  endanger 
it,  then  it  is  arson  to  bum  it,  and  not  otherwise.** 

This  is  certainly  a  convenient  and  reasonable  test  in  cases  of  proeecutioa 
for  arson;  and  it  seems  also  to  be  peculiarly  applioable  in  cases  of  fire  insor- 
ance.  It  leaves  the  question  to  the  jury,  as  was  done  in  that  case,  which  was 
that  of  the  burning  of  a  bam  on  the  same  lot  with  a  dwelling-house,  and 
about  sixty  yards  from  it,  with  a  common  fence  between. 

Special  Considerations  Applicable  to  Insubance  Cases. — ^Most  of  the 
cases  referred  to  in  this  note  are  those  of  prosecutions  for  burglary  or  anon; 
for  it  is  in  such  cases  that  the  terms  "house,**  " dwelling-house, '*  etc,  ars 
most  frequently  defined.  It  is  obvious,  however,  a  case  of  insurance  upon  a 
"house  "  furnishes  some  means  of  construing  that  term  which  are  not  found 
in  a  criminal  prosecution.  Insurance  is  a  matter  of  contract,  and  the  inten- 
tion of  the  parties,  if  it  can  be  ascertained,  must  determine  the  sense  in 
which  terms  employed  are  used.  From  the  context,  or  from  snirounding  cir^ 
cumstances,  it  may  be  clear  that  a  policy  on  a  "house"  was  intended  to  cover 
only  a  single  stmcture,  or,  on  the  other  hand,  that  it  was  designed  to  cover 
accessory  and  contiguous  structures.  In  the  absence,  however,  of  any  spe- 
cial indications  of  the  intention,  the  term  would  doubtless  be  interpreted  in 
accordance  with  the  rules  adopted  in  cases  of  burglary  and  arson,  those  mlea 
beiog  substantially  the  same  as  those  applied  in  the  principal  case. 

The  method  of  interpretation  applied  to  the  word  "house**  and  kindred 
terms  in  insurance  cases  is  very  well  indicated  in  the  following  decisions.  In 
Liebenstein  v.  Baltic  Fire  Ina.  Co,,  45  111.  301,  insurance  effected  on  stock  in  a 
certain  "chair  factory  '*  was  held  to  cover  also  stock  contained  in  an  engine- 
house  appurtenant  to  the  main  building,  and  connected  with  it  by  a  platform 
and  by  belting  extending  from  the  engine  wheel  to  the  machinery  in  the  fac- 
tory. Lawrence,  J.,  delivering  the  opinion,  said:  "The  word  'f^toiy '  doee 
not  necessarily  mean  a  single  building  or  odifice,  but  may  apply  to  severalt 
where  they  are  used  in  coimection  with  each  other  for  a  common  purpoaa, 
and  stand  together  in  the  same  inclosure.**    On  the  other  hand,  in  LiebeiMem 
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▼.  jEina  Ins,  Co.,  45  HI.  903,  which  was  a  case  of  insurance  on  the  same,  or 
part  of  the  same  stock  in  another  company,  the  policy  descrihed  the  stock  as 
"*  contained  in  the  two-story  frame  building  occupied  by  the  assured  as  a 
<chsir  manufactory,  situated  on  the  north  side  of  Superior  street,"  and  it  was 
decided  that  stock  in  the  engine-house  was  not  covered  by  the  insurance.    In 
Blake  t.  Exchange  Mut.  Ins.  Co,,  12  Gray,  265,  a  policy  was  issued  on  goods 
in  **the  brick  building  situated  on  Main  street,  in  Cambridgeport,  Mass., 
known  as  Darenport  &  Co.*s  car  factory,'*  and  it  was  held  that  it  covered 
goods  in  a  building  erected  as  a  wing  against  the  rear  wall  of  the  main  build- 
ing, with  an  opening  between  about  three  feet  square,  commonly  closed  with 
an  iron  door,  it  appearing  that  both  buildings  were  used  in  manufacturing  cars, 
and  were  known  under  the  general  name  of  "Davenport  &  Co.'s  car  factory/' 
In  WaAington  MuL  Im,  Co,  v.  Mer.  dj  Man,  Mut,  Ins.  Co,,  5  Ohio  St  450, 
insarance  was  effected  on  a  "  steam  flouring  mill,** and  it  was  left  to  the  jury 
to  say  whether  a  fire-kiln  for  drying  com  or  meal  in  connection  with  a  corn- 
meal  mill  was  a  known  or  usual  incident  of  a  steam  flouring  milL     In  White 
▼.  Mutual  Fire  Ins,  Co,,  8  Gray,  566,  part  of  property  insured  was  described 
aa  a  "  wood-house,"  whereas  it  was,  in  fact,  a  wood  and  carriage  house  com- 
bined, the  two  parts  being  separated  by  a  loose  partition;  but  as  the  structure 
was  known  to  the  tenants  and  neighbors  as  the  "  wood-house,**  it  was  held 
within  the  terms  of  the  policy.     In  EUmaker  v.  Franklin  Fire  Ins,  Co.,  5  Pa. 
8tb  183,  a  policy  on  an  unfinished  "  house  *'  was  held  not  to  cover  materials 
lor  completing  it,  which  were  in  another  house  at  the  time. 

Beferring  to  the  principal  case,  it  is  said  in  Nicokt  v.  N,  0,  Ins,  Co,,  3  La. 
306;  S.  C  1  Bennett's  Fire  Ins.  Gas.,  382,  that  "some  of  the  obiter  dicta** 
^^^^t^ma<l  in  itk  "  may  possibly  have  been  too  general,  but  that  which  was 
done  we  still  believe  to  have  been  legally  and  correctly  done.** 


Labbe's  Heibs  v,  A  bat. 

[3  LounzAXA,  558.J 

Bpakibh  Laws  must  bk  Rxsorted  to  in  determining  the  construction  and 
effect  of  an  act  of  separation  of  goods  and  dissolution  of  community  be- 
tween husband  and  wife,  made  in  1805,  before  the  adoption  of  either  of 
the  civil  codes  of  Louisiana. 

<3o]rrBAcrs  bitwken  Husband  and  Wife  under  Laws  of  Spain. — By 
the  laws  of  Spain  husband  and  wife  were  so  far  considered  separate  per- 
sons that  they  could  enter  into  any  onerous  contracts  between  themselves, 
being  prohibited  only  from  making  to  each  other  donations  during  the 
marriage,  of  property  actually  in  possession;  and  the  wife  was  permitted 
to  renounce  her  rights  to  the  matrimonial  acquets  and  gains  at  any  time 
before,  duringt  or  after  the  dissolution  of  the  marriage. 

OoKTBAcr  FOB  DISSOLUTION  OF  MATRIMONIAL  CoMMUNiTT  and  separation 
ol  property  partakes  strongly  of  a  contract  of  exchange,  by  which  each 
one  of  the  parties  gives  up  his  common  right  or  claim  to  all  the  property, 
in  consideration  of  his  obtaining  a  separate  and  distinct  title  to  a  part; 
it  is»  strictly  speaking,  a  partition  of  common  property,  and  can  not  be 
Mwimilstiod  to  a  donation. 

OHmuor  OF  Exghanob  bbtwxen  Husband  and  Wifb,  in  1805,  before  the 
enactment  of  the  dvil  code  of  Louisiana,  operated  as  a  good  and  valid 
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aeparatioii  of  goods  between  the  contractmg  pArties,  and  as  a  diasoliitioi^ 

of  the  commnnity  which  had  previoualy  sabdsted  between  them,  wa^ 

also  as  a  renunciation  of  any  acquets  and  gains  which  were  acquired  b^ 

the  parties  to  the  contract  subsequent  to  that  time. 
Undbb  Spanish  Law,  Voluntart  Separation  of  Hcsband  aitd  Wiwm 

did  not  effect  a  legal  separation  a  mensa  et  thoro,  the  husband  being  otiB 

liable  for  the  wife's  maintenance. 
Groitnds  for  Avoiding  Contract  of  Separation. — ^The  mere  fact  tha^ 

the  wife  suspects  the  husband  of  adultery  dues  not  amount,  under  th» 

Spanish  law,  to  such  a  legal  constraint  and  coercion  as  will  authorize  ». 

court  of  justice  to  declare  a  contract  of  separation  and  dissolution  of  tbt» 

community  null  and  void. 
Donation  bt  Wife  to  Husrand  was,  by  the  law  of  Spain,  revocable  onljr 

during  her  life-time,  and  at  her  instance,  and  on  her  death  it  bocamie 

irrevocabl& 

Appeal  from  the  court  of  the  fifth  distriot.    The  opinioi^ 
states  the  case. 

Simon  and  Botoen,  for  the  plaintiffs. 

Seghers  and  Mazureau^  for  the  defendants. 

By  Court,  Mathews,  J.  The  plaintiffs  in  this  case  clain^ 
from  the  defendants  an  account  of  the  estate  of  their  deceased 
mother,  which,  they  allege,  ^^as  held  iu  community  with  him;. 
and  pray  a  decision  iu  their  favor  for  whatever  amount  may  be* 
found  to  have  been  the  property  of  the  deceased.  Before  judg^* 
ment  could  be  rendered,  the  defendant,  Descuirs,  died,  and  the- 
suit  was  prosecuted  against  his  heirs,  of  whom  a  great  number 
were  cited;  and  many  of  them  formally  renounced  the  inherit- 
ance. During  the  progress  of  the  cause  in  the  court  below, 
the  plaintiffs  brought  suit  against  a  certain  Antoine  Abat,  to- 
cause  a  conveyance  made  to  him  by  Descuirs  during  hia  life- 
time of  all  the  property  of  the  latter  to  be  annulled  on  the- 
grounds  of  simulation  and  fraud.  These  suits  were  consoli* 
dated,  and  proceedings  took  place  on  them,  in  virtue  of  whicl^ 
judgment  was  rendered  in  favor  of  plainti£G9,  from  which  the- 
defendant,  Al)at,  appealed. 

The  principal  facts  of  the  case,  as  they  appear  by  the  docu- 
ments and  testimony,  are  as  follows:  In  the  year  1781,  the* 
mother  of  the  plaintiffs  (then  the  widow  of  Jos.  Decoux)  and 
Jean  Pierre  Descuirs  entered  into  a  marriage  contract,  by  which* 
tbey  formed  a  community  of  property.  The  part  of  this  com- 
munity which  was  to  be  brought  in  by  the  husband,  was  not 
specified  at  the  time,  but  was,  by  the  agreement,  to  be  ascer- 
tained at  some  future  period.  That  brought  by  the  wife  wa» 
estimated  at  one  thousand  and  ninety-five  dollars  and  thirty* 
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aeren  c€fits.  Their  marriage  wae  celebrated  in  parsnance  of 
tliis  contract.  They  lived  together  under  the  matrimonial 
union,  holding  their  property  in  commuDity,  the  wife  having  & 
right  to  one  hall  of  the  acquets  and  gains  until  1805.  On  the- 
twenty-first  of  May,  in  that  year,  they  entered  into  a  contract, 
by  which  both  parties  agreed  to  a  separation  of  the  property, 
and  a  dissolution  of  the  community,  in  presence  of  several  of 
their  neighbors,  called  in  to  assist  them  in  the  division  of  the 
estate,  which  was  divided  both  as  to  the  biens  proprea  and  the 
gancmciales,  up  to  that  period,  each  party  taking  separate  pos- 
session of  the  property  assigned  to  them  under  this  division* 
They  continued  in  this  state  of  separation  until  the  death  of  the 
wife,  each  party  having  the  use  and  enjoyment  of  the  portion 
assigned  to  them  separately.  The  motives  for  this  separation 
are  not  made  known  in  the  contract;  it  is  simply  stated  that  it 
was  done  by  mutual  consent.  There  is,  however,  a  probability 
raised  by  the  testimony  of  some  of  the  witnesses,  that  the  wife^ 
acquiesced  in  this  measure  the  more  readily  in  consequence  of 
a  supposed  criminal  intercourse  between  her  husband  and  a 
young  mulatto  slave  belonging  to  the  household;  for  after  the 
separation  of  property  and  dissolution  of  the  community,  the 
8(K>ases  lived  no  longer  together.  There  is  no  evidence  of  any 
peA^nal  abuse  or  ill  treatment  exercised  by  the  husband 
towards  his  wife,  or  that  he  drove  her  by  force  from  his  bed 
and  board.  At  the  time  of  the  dissolution  of  the  community^ 
the  property  which  each  of  the  parties  brought  into  it  originally 
amounted  by  estimation  to  twenty-five  thousand  dollars;  and 
on  this  basis,  the  whole,  both  capital  and  profits,  was  equally 
divided.  Abat^  the  appellant,  produced  in  evidence  an  au- 
thentio  act,  clothed  with  all  the  formalities  of  law,  by  which  it 
appears  that  Descuirs  sold  to  him  all  his  estate,  etc.  The  act 
of  separation,  etc.,  which  was  made  in  private  form,  was  ac* 
knowledged  by  the  parties  before  a  person  exercising  the  func- 
tions of  judge  and  notary,  immediately  after  the  occupation  of 
liOuisiana  by  the  United  States,  was  recorded,  and  a  copy  ia 
taken  from  the  archives  of  the  parish  of  St.  Martin. 
On  these  facts,  several  questions  of  law  are  raised: 
1.  Whether  the  act  of  separation  of  goods,  and  dissolution 
of  the  community,  is  valid  and  binding  on  the  parties,  in  any 
tespect,  af;cording  to  the  laws  in  force  in  this  country,  at  the^ 
time  of  its  execution  t 

St  If  good  as  to  the  gananciales,  whether  it  is  not  void  as 
ic  the  twenty-five  thousand   dollars   acknowledged   to  hava 
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been  brought  into  the  communitj  by  the  husband,  on  the 
ground  of  this  part  of  the  stipulation  in  said  act  being  a  de- 
signed donation  to  the  husband  by  the  wife,  not  tolerated 
bj  law  ? 

A  third  question  relates  to  the  truth  and  genuineness  of  the 
deed  of  sale  from  Descuirs  to  Abat. 

For  a  solution  of  the  first  two  of  these  questions  we  must  re- 
sort to  the  Spanish  laws,  which  afford  the  only  legitimate  rules 
by  which  the  acts  of  the  parties  are  to  be  construed.  According 
to  these  laws,  it  is  clear  that  husband  and  wife  were  considered 
so  far  separate  pei*sons,  that  they  could  validly  enter  into  any  on- 
erous contracts  between  themselves.  A  sale  is  the  example  given 
to  illustrate  this  doctrine.  They  seem  to  have  been  prohibited 
enly  from  making  donations  to  each  other,  during  the  marriage, 
of  property  actually  in  possession.  By  the  same  laws,  the  wife 
was  permitted  to  renounce  her  rights  to  the  matrimonial  ac- 
quets and  gains  at  any  time  before,  during,  or  after  the  disso- 
lution of  the  marriage.  These  rights  and  disabilities  are  fully 
established  by  Gomez  ad  Leges  Tauris,  and  in  his  treatise  en- 
titled BaroB  Besolutiones,  by  Febrero,  Maliengo,  and  other  au- 
thorities: See  Gomez  en  Leges  Taure,  633  and  634;  Yarce  Bes- 
olutiones, p.  434;  Maliengo,  folio  271;  Yerzo,  No.  2;  Febrero, 
pt.  1,  c.  10,  sec.  1,  No.  2;  and  pt.  2,  b.  1,  o.  4,  sec.  2,^oa. 
57,  58,  59,  and  60. 

The  contract  by  which  Descuirs  and  his  wife  agreed,  iA805, 
to  a  separation  of  property  and  dissolution  of  the  matrimonial 
community  which  had  previously  existed  between  them,  may  be 
<!onsidered  as  partaking  strongly  of  a  contract  of  exchange,  bj 
^hich  each  one  of  the  parties  gave  up  his  common  right  or  claim 
to  all  the  property,  in  consideration  of  his  having  obtained  a 
eeparate  and  distinct  title  to  a  part.  It  was,  strictly  speaking,  a 
partition  of  common  property,  and  can  not  be  assimilated  to  a 
donation.  It  is  well  known  that  contracts  of  exchange,  and 
agreements  to  divide  a  common  property,  create  many  obligi^ 
tions  between  the  parties  to  such  contracts,  very  similar  to  those 
which  arise  out  of  a  contract  of  sale.  We  therefore  conclude 
that  the  contract  of  1805  did  operate  a  good  and  valid  separation 
of  goods  between  the  contracting  parties,  and  dissolution  of  the 
community  which  previously  subsisted  between  them,  and  con* 
fsequent  mutual  renunciation  of  any  community  of  acquets  and 
gains  which  may  have  been  acquired  subsequent  to  that  period 
by  the  parties  to  the  contract.  It  can  not  be  considered  as 
baving  produced  a  legal  separation,  a  mensa  ct  ilioro.     The  hua« 
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band  would  probablj  have  been  obliged  to  provide  for  tbe 
maintenaDce  of  bis  wife,  or  to  bave  afforded  ber  bed  and  board, 
had  she  required  it  at  his  hands.  It  is  true  the  testimony  shows 
that  after  tbe  execution  of  this  contract,  a  voluntary  separation  of 
persons  took  place  between  the  parties;  but  we  have  no  evidence 
of  any  violence  or  actual  constraint  exercised  by  the  husband 
or  his  wife.  The  suspicion  of  an  adulterous  intercourse  between 
him  and  his  mulatto  slave,  may  have  had  its  effect  ou  his  wife 
to  induce  ber  tbe  more  willingly  to  abandon  his  bed. 

But  perhaps  this  conduct  would  not  have  afforded  a  legal 
ground  for  a  separation,  as  the  municipal  laws  of  Spain,  and 
probably  of  most  other  countries,  are  much  more  indulgent  to 
acts  of  incontinency  done  by  husbands,  than  offenses  of  this 
kind  committed  by  wives.  The  reason  given  by  legislators  for 
this  distinction  is,  that  in  the  one  case  there  is  danger  of  a  spu- 
rious offspring,  which  does  not  exist  in  the  other.  This  is  true. 
And  it  is  perhaps  equally  evident,  from  the  different  degrees  of 
rigor  applied  by  law  to  the  same  moral  offense  in  the  different 
eexes,  that  men,  and  not  women,  have,  in  all  ages,  been  the  makers 
of  laws.  Be  this  as  it  may,  we  are  of  opinion  that  the  conduct  of 
the  husband,  in  the  present  instance,  did  not  amount  to  a  legal 
constraint  or  coercion  of  his  wife,  in  such  a  degree  as  to  author- 
ize a  court  of  justice  to  declare  the  contract  nuJl.  Having 
been  made  by  parties  capable  of  contracting,  aud  by  mutual 
consent,  it  should  be  held  as  valid  in  ioto,  unless  some  of  its 
provisions  contain  stipulations  reprobated  by  law.  From  these 
observations,  applicable  to  the  entire  agreement,  we  come  to 
consider  that  part  of  it  which  is  alleged  to  cover  a  donation 
from  the  wife  to  the  husband. 

In  relation  to  this  question  we  may  be  very  brief;  for  admit- 
ting that  a  concealed  donation  was  made  of   tbe  twenty-five 
thousand  dollars,  acknowledged  to-  have  been  brought  into 
the  community  by  the  husband,  being  unsupported  by  any 
other  evidence  except  this  acknowledgment,  it  was  revocable  by 
tbe  laws  then  in  force,  only  during  the  life-time  of  the  donor, 
and  at  ber  instance;  in  other  words,  it  became  valid  by  her 
death:  Gomez  in  Leges  Tauri,  Laws  50,  51,  52,  and  53,  No.  65. 
With  regard  to  this  contract  not  having  been  sanctioned  by 
the  oath  of  the  wife,  we  are  of  tbe  opinion  that  this  omission 
does  not,  in  any  manner,  impair  its  legal  validity.     If  its  slipu- 
lations  are  directly  contrary  to  law,  then  such  an  oath  could 
not  give  them  validity  in  foro  legU;  and  if  they  are  in  accord* 
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ance  with  law,  they  require  not  the  sanction  of  an  oath  to  make 
them  valid  and  binding  on  the  parties:  See  11  Mart.  529. 

Being  of  opinion  that  the  plaintiffs  have  not  shown  a  xi^bt  to 
any  part  of  the  succession  of  J.  P.  Descuirs,  and  as  the  contest 
between  them  and  Abat  depends  solely  on  the  recognition  of 
such  right  in  them,  it  is  deemed  unnecessaiy  to  examine  the 
third  question  proposed,  which  relates  to  the  sale  from  Des- 
cuirs to  him. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  avoided,  reversed,  and  an- 
nulled; and  it  is  further  ordered,  adjudged,  and  decreed,  thai 
judgment  be  here  entered  for  the  defendants  in  both  those  cases 
as  consolidated,  with  costs  in  both  courts,  reserving  to  the 
heirs  of  J.  P.  Descuirs  their  rights  (if  any  they  have)  to  pur- 
sue Abat  to  obtain  a  rescission  of  the  sale  made  to  him  by  their 
ancestor. 


The  principal  cue  was  cited,  quoted  from,  and  its  principles  appiovad,  io 
the  case  of  Ftdler  v.  Ferguson,  26  Gal.  547.  In  that  case  it  was  held  that  the 
husband  could,  by  the  Spanish  Mexican  law  in  force  in  Califomia  before  its 
acquisition  by  the  United  States,  make  a  donation  to  the  wife  during  the 
marriage,  of  a  portion  of  the  community  or  of  his  separate  property,  and 
such  donation  was  not  void,  but  only  voidable;  and  if  not  revoked  before  the 
death  of  the  donor,  and  the  donee  survived,  the  donation  became  iirevocable. 
The  principles  laid  down  in  the  decision  of  the  principal  case^  in  reference  to 
contracts  between  husband  and  wife  under  the  Spanish  law,  were  also  ap* 
plied  in  the  decision  of  this  case. 
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Marktaqb  1£ay  bs  Pbovxd  bt  Cibcumstancbb  tending  to  show  that  the 
parties  occupied  toward  each  other  the  relation  of  husband  and  wife. 
Also  by  general  reputation,  and  by  long  continued  oohabitation. 

Pabol  Evidence  or  thb  Laws  and  Customs  of  another  state  regolatug 
the  manner  of  celebrating  marriages,  and  the  legal  presumptiQos  there 
adopted  by  the  courts,  arising  from  cohabitation,  in  support  of  the  ex- 
istence of  a  marriage,  may  be  received. 

Appeal  from  the  court  of  the  first  district.  Judgment  was 
entered  against  the  defendant's  estate,  he  having  died  during 
the  pendency  of  the  action.  The  facts  appear  from  the  court* i 
opinion. 

Levois  and  Bowen^  for 

Oarlandf  contra. 


Sept  1831.]  Tailob  v.  Swett.  157 

By  Court,  Mathews,  J.  The  plaintiff  in  this  case,  claims  as 
heir  of  her  deceased  mother,  one  half  of  the  acquets  and  gains 
acquired  during  her  life-time,  whilst  in  matrimonial  communitj 
with  the  defendant.  This  claim  is  supported  by  the  judgment 
of  the  court  below,  from  which  the  present  appeal  has  been 
taken  on  the  part  of  the  defendant. 

The  case  presents  no  questions  of  law,  and  one,  only,  of  fact, 
which  relates  to  the  marriage  of  the  plaintifiTs  mother  with  the 
defendant. 

It  appears  from  the  evidence  that  the  connection  between 
these  persons,  under  an  apparent  relation  of  man  and  wife, 
took  place  more  than  fifty  years  ago,  previous  to  the  death  of 
the  woman.  It  is  true  tbat  in  the  commencement  the  parties 
were  prevented  from  contracting  any  valid  marriage,  in  conse- 
quence of  the  existcDce  of  a  prior  marriage  between  the  father 
of  the  plaintiff  and  her  mother,  whom  the  defendant  took  to 
his  bed  and  board.  Bat  the  death  of  her  first  husband,  which 
is  shown  by  competent  testimony  to  have  taken  place  not  many 
years  after  her  connection  with  the  defendant,  left  them  free  to 
contract  marriage.  That  they  did  so,  and  lived  in  that  state  for 
nearly  half  a  century,  is  a  fact  established  by  the  weight  of  evi- 
dence in  the  cause.  Their  marriage  is  presumed  to  have  been 
contracted  in  the  state  of  South  Carolina,  and  testimony  is 
offered  to  prove  the  laws  and  customs  of  that  state  in  relation 
to  the  celebration  of  marriages,  and  the  legal  presumptions 
there  adopted  by  the  principal  courts  of  justice,  arising  from 
cohabitation  in  the  support  of  the  existence  of  a  marriage, 
when  no  evidence  could  be  adduced  of  its  celebration. 

This  species  of  testimony  is  objected  to  by  the  counsel  for 
the  defendant,  but  we  are  of  opinion  it  was  properly  received. 
We  think  the  court  below  did  not  err  in  its  conclusion  on  the 
&cta  of  the  case.  Although  the  testimony  is  somewhat  con- 
tradictoryi  it  evidently  preponderates  in  favor  of  the  plaintiff. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg« 
ment  of  the  district  court  be  affirmed,  with  costs. 


Mabbiaox,  how  Pbovkd. — Mairiage,  particularly  as  regarded  in  this 
eoonfeiy,  is  a  civil  contract,  the  only  requirement  to  the  validity  of  which,  in 
tbe  absence  of  any  le^lative  enactment,  is,  that  the  parties  being  com- 
petent^ consent  to  enter  into  such  contract  CoJisenatts  non  eoncubUus,  facit 
nuxlrimoniumy  is  the  maxim  of  the  civil  law:  Broom's  Legal  Maxims,  447; 
Queen  v.  AfillU,  10  Cr.  and  Fin.  534;  Hayes  v.  People,  2o  N.  Y.  390;  Dicker^ 
mu  V.  BrmaUf  49  Miss.  357.  Ko  formal  solemnization  before  any  officer  of 
dinrch  or  state  is  requisite  to  complete  the  contract;  no  ceremony  need  be 
performed  to  render  it  valid,  the  only  condition  being  that  the  parties  enter 
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into  a  present  agreement  to  take  each  other  as  husband  and  wife.     Words  ia 
the  present  tense,  nttered  for  the  purpose  of  establishing  the  relationahip  oi 
husband  and  wife,  are  sufficient  to  complete  the  contract.    The  existence  ot 
such  a  contract  is  a  fact  to  be  established  by  direct  evidence  thereof,  or  faj 
the  proof  of  circumstances  from  which  that  fact  may  be  inferred.     In  many, 
if  not  in  all  of  the  states  of  the  Union,  statutes  have  been  adopted,  regulat- 
ing the  mode  in  which  such  contracts  shall  be  entered  into,  and  providing^ 
the  means  by  which  the  evidence  of  their  execution  shall  be  preserved,  and 
also  providing  for  the  infliction  of  a  punishment  upon  those  who  fail  to  com- 
ply with  these  laws.     These  statutes  do  not  confer  the  right,  they  simply^ 
provide  the  mode  of  entering  into  such  contracts;  and  notwithstanding  the 
existence  of  such  enactments,  unless  it  is  therein  expressly  provided  that  all 
marriages  not  entered  into  in  conformity  therewith  shall  be  void,  or  that 
none  but  certain  designated  officers  shall  solemnize  the  contract^  all  marriagea 
regularly  entered  into  in  accordance  with  the  common  law,  per  verba  cb 
prcBsenti,  or  per  verba  de  fuiuro  cum  cojmla,  although  not  in  conformity  with 
such  statutes,  nor  solemnized  by  the  persons  therein  mentioned,  are  valid 
and  binding:  Parton  v.  Ilervey,  1  Gray,  119;  Londonderry  v.  Chester,  2  N.  H. 
268  [9  Am.  Dec.  61];  MeUter  v.  Jiloore,  96  U.  8.  (6  Otto)  76;  King  v.  Birm^ 
ingJiam,  8  Bam.  &  Cress.  29;  Catierall  v.  Sivretman,  1  Robertson's  £!c.  R.  904^ 
Hutclims  V.  Kimmely  31  Mich.  126  [18  Am.  Bep.  164];  PaUon  v.  Philadelphia^ 
1  La.  An.  98;  CarmicJiael  v.  SUUe,  12  Ohio  St  553;  but  see  Dennison  v. 
Dennison,  35  Md.  361;  and  Holmes  v.  Holmes,  1  Abb.  U.  S.  C.  C.  525;  alao 
CJieney  v.  Arnold,  15  N.  Y.  345,  where  a  contract  of  marriage  per  verba  de 
futuro,  though  followed  by  cohabitation,  was  held  not  to  amount  to  a  mar- 
riage in  fact.     The  principal  object  of  such  statutes  is  to  secure  direct  eri- 
dence  of  the  execution  of  contracts  of  marriage  by  requiring  that  they  aball 
bo  solemnized  in  the  presence  of  witnesses,  or  only  upon  the  issuance  of  wl. 
license  by  the  proper  office.     By  this  means  direct  evidence  of  the  £act  of 
marriage  is  preserved,  and  the  proof  thereof  rendered  certain  and  easy. 
Contracts  of  marriage  being  thus  entered  into,  the  registry  of  that  fact  ia 
conclusive  evidence:  Succession  qf  fTm.  Hubee,  20  La.  An.  97.    So  the  evi- 
dence of  a  witness  present  when  the  ceremony  was  performed:  Siaie  t. 
Williams,  20  Iowa,  98;  CommonioeaUh  v.  LiUlejohn,  15  Mass.  163;  Commom- 
wealth  V.  Norcoss,  9  Id.  492;  StaU  v.  Marvin,  35  N.  H.  22.    So,  where  bj 
the  rules  of  a  certain  religious  sect,  a  contract  in  writing  is  required  to  be 
entered  into  to  render  a  marriage  valid,  to  prove  a  marriage  of  persons  ba- 
longing  to  that  sect,  the  writing  should  be  produced:  Horn  v.  Noel,  1  CampK 
61;  and  where  written  contracts  are  entered  into  at  the  time  the  marriage  ia 
alleged  to  have  taken  place,  although  not  required  by  law,  they  are  admissibia 
to  raise  a  presumption  of  nuuriage:  2  GreonL  Ev.,  sec  463.     From  motives  ol 
public  policy,  and  out  of  charity  and  in  favor  of  innocence  and  good  mord% 
as  well  as  from  the  extreme  difficulty  of  obtaining  direct  evidence,  the  law 
allows  the  contract  of  marriage  to  be  proved  in  a  number  of  other  ways  than 
by  positive  evidence  of  its  celebration.     Evidence  of  acts  of  recognition  by 
persons  as  husband  and  wife,  the  procreation  of  children,  matrimonial  co- 
habitation, general  reputation  that  the  parties  are  married,  their  reception 
into  society  as  such,  and  their  declarations  and  admissions  that  they  are  mar- 
ried, are  all  facts,  from  the  proof  of  which  the  presumption  follows  that  the 
parties  have  been  lawfully  married:  Jones  v.  HedUich,  79  K.  C.  290;  Archer 
V.  Haithcock,  6  Jones,  421;   Weaver  v.  Cri/er,  1  Dev.  337;  Cfirisiy  v.  Clarke^ 
45  Barb.  529;  Hnmmeck  v.  Branson,  5  Day,  290;  Budington  v.  Munson,  33 
Conn.  481 ;  Harrnan  v.  Ifarman^  16  111.  85;   Walmsley  v.  Robinson,  63  Id.  41 
(14  Am.  Rep.  HI];  Fleming  v.  Fleming,  8  Blackf.  234;  TrimbU  v.  TrnMt,  2 
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Ind.  76;  Croaar  y.  Oans,  1  Bibb,  257;  DonneUy  v.  DonneUy,  8  B.  Monroe,  113; 
Bobdy  ▼.  Jones,  2  La.  An.  244;  Means  ▼.  WelUs,  12  Mete.  356;  Commyn- 
weaiik  ▼.  Hurley^  14  Gray,  411;  Henderson  v.  Cargill,  31  Mias.  367;  Johnson 
T.  JoAmoa,  30  Ma  72;  ^<et«fM  v.  i2<fed,  37  N.  H.  49;  Qoldbeck  ▼.  Ooldbeck,  IS 
N.  J.  £q.  42;  O'&om  v.  Eisenlohr,  38  N.  Y.  296;  Chamberlain  t.  CAam^er* 
Ism,  71  N.  Y.  423;  ThomMl  v.  Morrison,  25  Pa.  St.  326;  Commonwealth  v. 
^hnxp,  53  Id.  132;  AUen  v.  /^a/(,  2  Nott  &  McC.  114;  ^tote  ▼.  Bood,  12  Vt. 
196;  Fenton  y.  J?eed,  4  Am.  Dec.  244;  AUen  y.  //a/2,  10  Id.  578. 

Hie  only  differenoe  between  proof  of  marriage  by  direct  cYidenoe  and  by 
the  circnniatances  just  referred  to,  is,  that  in  the  former  case  the  law  con- 
nders  the  proof  oonclnsiYe,  while  in  the  latter,  a  jury  may  presmne  that  the 
parties  have  been  lawfully  married,  which  presumption  may  be  OYercome  by 
oounterYailing  OYidence.  Whether  a  lawful  marriage  has  been  oonsummated, 
lioweYer,  would  seem  to  be  a  question  of  fact  for  the  determination  of  a  jury 
upon  all  the  oYidenoe  adduced,  although  the  weight  of  authority  seems  to  be 
in  faYor  of  the  law  presuming  that  the  parties  were  lawfully  joined  in  the 
bonds  of  matrimony  upon  proof  of  the  circumstances  mentioned:  Campbell  y. 
Campbell,  1  H.  L.  Gas.  200;  Piers  y.  Piers,  2  Id.  331;  Morris  y.  Dams,  5  GL 
&  Fin.  163;  Cai^lle  y.  Ferrii,  23  N.  Y.  90,  109,  and  the  cases  there  cited* 
But  see  Blaekbum  y.  Crawfords,  3  Wall.  175.  Upon  the  trial  of  the  latter 
case,  the  circuit  court  instructed  the  jury  as  follows:  "  If  the  jury  shall  find 
that  at  any  time  Mr.  Gxawford  and  Elizabeth  Taylor  liYed  together  as  man 
and  wife;  that  he  acknowledged  that  she  was  his  wife,  and  always  treated 
her  as  such,  and  the  children  which  she  bore  during  that  time  as  his  children, 
sad  permitted  them  to  be  called  by  his  name,  then  the  presumption  of  law  is 
in  faYor  of  the  legitimacy  of  said  children."  On  appeal  the  supreme  court  of 
the  United  States  held  the  instruction  erroneous  because,  "  under  such  cir- 
ciunstanoes  the  law  makes  no  presumption.  The  question  to  be  determined 
was  one  of  fact  and  not  of  law.  The  facts  referred  to  were  a  part  of  the  cYi- 
dsDoeu    They  were  to  be  weighed  against  the  counterYailing  oYidence." 

Pboov  of,  bt  Gohabttation  and  Beputation. — ^Independent  of  direct 
evidenoe,  one  of  the  methods  most  resorted  to  for  proving  the  contract  of 
mazriage  in  ciYil  actions  is,  by  the  facts  that  the  parties  haYe  cohabited  to- 
gether as  husband  and  wife,  and  that  such  cohabitation  has  been  attended 
witii  the  reputation  in  the  community  in  which  the  parties  haYe  resided  and 
made  their  home  that  they  are  married:  Johnson  y.  Johnson,  1  Goldw.  (Tenn.) 
026;  ClayUm  y.  WardeU,  4  N.  Y.  230;  Jenhms  y.  Bisbee,  1  Edw.  Gh.  377; 
AUoway  y.  Barbineau,  8  La.  An.  469;  Cols  y.  Langley,  14  Id.  770;  Jones  v. 
Beddiek,  79  N.  C.  290;  Chamberlain  y.  Chamberlain,  71  N.  Y.  423;  Miller  v. 
WkUe,  80  m.  580;  Fori  y.  Port,  70  Id.  484.  This  applies  to  civil  actions  by 
the  parties  against  each  other,  as  well  as  those  brought  by  such  parties  against 
third  persons:  Johnson  y.  Johnson,  1  Coldw.  (Tenn.)  626.  In  the  latter  case 
the  reasons  why  the  law  allows  the  contract  of  marriage  to  be  presumed  upon 
proof  of  the  cohabitation  of  the  parties  are  thus  cogently  stated  by  McEin- 
my,  J.,  speaking  for  the  supreme  court  of  Tennessee:  "  For  nesrly  a  quarter 
of  a  century  before  the  filing  of  this  bill,  the  parties  had  cohabited  as  hus- 
band and  wife,  believing  all  that  time  that  they  had  been  lawfully  married, 
as  did  all  others  with  whom  they  had  intercourse.  And  the  question, 
whether,  after  so  great  a  lapse  of  time,  such  a  marriage  can  be  declamd  void 
from  the  beginning,  is  one  in  which  uot  only  the  parties,  but  the  public  also, 
have  a  deep  interest,  in  view  of  the  consequences,  as  affecting  the  status  of 
ehildxvn  bom  of  the  marriage;  the  relations  of  affinity  and  consanguinity 
which  may  have  sprung  from  it;  the  rights  of  property,  which  may  have 
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t>e6ii  acquired  on  the  faith  of  it;  and  all  the  consequential  rights,  obli;;atiaii8» 
4U[id  duties  growing  out  of  it.  Upon  established  principles  and  analogies  of 
the  law,  we  think  it  may  be  held,  that,  under  the  cireumstanoes  of  this  case, 
« lawful  marriage,  for  all  civil  purposes,  will  be  oondusively  presumed;  and 
that  neither  the  parties  themselves,  nor  third  persons,  perhaps,  will  be  heard 
to  disprove  or  deny  the  marriage.  It  is  a  fanrlliar  doctrine,  that  in  all  caaei, 
except  prosecutions  for  bigamy,  and  actions  for  criminal  conversation,  a 
marriage  may  be  presumed,  or  be  established  by  reputation,  after  the  lapse  of 
many  years :  6  Yerg.  364 ;  4  Humph.  480.  And  the  principle  is  equally  familiar, 
that  where  persons  have  represented  themselves  to  be  married,  or  have  as- 
sumed the  relation  of  husband  and  wife,  cohabiting  and  holding  themselves 
out  to  the  public  as  such,  though  not  in  fact  married,  they  will,  when  it  is 
sought  to  charge  them  with  any  of  the  civil  liabilities  growing  out  of  that  re- 
lation, be  conclusively  presumed  to  sustain  such  relation  to  each  other;  and 
will  not  be  permitted  to  disprove  or  deny  the  marriage:  1  GreeuL  Ev.  sees. 
127,  207.  It  is  laid  down  by  Starkie,  that  in  an  action  against  husband  and 
wife,  it  is  sufficient  to  prove  the  marriage  de  /acto,  by  evidence  of  cohabita- 
tion, acknowledgment,  or  reputation;  and  they  cannot  prove,  in  defense,  that 
they  were  not  legally  married.  *  *  *  Upon  the  principle  of  these  cases, 
it  would  not  be  going  too  far,  perhaps,  to  hold,  that  in  a  case  like  the  present, 
■after  the  lapse  of  more  than  twenty  years,  the  presumption  of  a  subsequent 
legal  marriage  ought  to  be  regarded  as  a  conclusive  presumption,  not  subject 
to  be  disproved."  Cohabitation,  however,  to  be  such  as  the  law  requiras, 
from  which  the  fact  of  marriage  will  be  presumed,  must  be  "  a  constancy  of 
dwelling  together.*' 

It  is  not  sufficient  that  the  parties  were  in  the  habit  of  li^  ng  together  at 
irregular  intervals,  or  of  visiting  each  other  for  short  periods  of  time;  "The 
legal  idea  of  cohabitation  ia  that  which  carries  with  it  a  natural  belief  that  it 
results  from  marriage  only.  To  cohabit  is  to  live  or  dwell  together;  to 
have  the  same  habitation;  so  that  where  one  lives  and  dweUs,  there  does  the 
other  live  and  dwell  always  with  him:*'  YardUi/a  estate,  75  Pa.  St.  207.  The 
proof  of  cohabitation  alone,  however,  is  not  of  itself  sufficient  to  establish 
the  presumption  of  marriage,  but  such  proof  must  be  accompanied  with  proof 
of  the  fact  that  such  cohabitation  has  been  attended  with  tiie  reputation  in 
the  community,  in  which  the  parties  reside  and  have  their  home,  that  they 
are  husband  and  wife,  and  that  they  are  generally  recognized  and  received 
as  such  by  their  neighbors  and  acquaintances:  Commonwealth  v.  tSiump,  53 
Pa.  St.  132;  Carffilly.  JVood,  63  Mo.  601.  By  "reputation**  as  here  used, 
is  understood  "the  speech  of  the  people  who  have  an  opportunity  to  know 
the  parties:'*  CommonxceaUh  v.  titump^  sujira.  Such  reputation  must  De 
founded  on  general,  not  divided  on  singular  opinion:  Cunningliam  v.  Ctta- 
ningham,  2  Dow.  482;  Barnum  v.  Barnttm,  42  Md.  251,  297.  "  The  parties 
must  bo  reputed  and  holden  to  be  married;  it  must  not  be  an  opinion  of  A., 
in  contradiction  to  an  opinion  of  B.,  and  of  C.  in  opjjosition  to  D. ;  it  must 
bo  founded,  not  on  singular  but  on  general  opinion.  That  species  of  repute 
which  consisted  in  A.,  B.,  and  C.  thinking  one  way,  D.,  £.,  and  F.  another 
way,  was  no  evidence  ou  such  a  subject:*'  Lord  Redesdale's  opinion  in 
Cuunhnjham  v.  Cunningham,  supra.  The  testimony  of  a  single  witness  is 
consequently  held  insufficient  to  establish  the  fact  that  the  parties,  the  mar* 
riage  of  whom  is  sought  to  prove,  hod  the  reputation  of  being  husband  and 
wife,  even  though  such  witness  is  one  of  the  parties:  Commanvotalthw  Stemp, 
53  Pa.  St  132;  Jones  v.  Hunter,  2  La.  An.  254;  nor  can  such  reputation  bo 
proved  by  the  testimony  of  those  living  in  a  neighborhood  where  the  parties 
have  lived  but  for  a  short  period:  Jones  v.   Hunter^  supra.    So  whire  tlM 
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tofaabitation  was  meretricioiu  in  the  b^nnisg,  the  law  preeames  it  to  have 
ao  oootvnjed,  and  no  presumption  that  the  same  was  lef^  is  entertained: 
Ctmmng^jam  v.  Cvnningltamt  2  Dow.  482;  Cram  v.  Bumham,  17  Am.  Deo. 
218:  EitaUof  Beoerson,  47  CaL  621;  Clayton  y.  WardeU,  4  N.  Y.  (4  Corns!) 
230;  CatjoUe  v.  Ferrii,  23  Id.  90;  Bamum  v.  Bamum,  42  Md.  251;  Row  v. 
Ciartf  8  Paige,  674;  Jones  v.  Jones,  45  Md.  144.  So  where  one  oFthe  partiesp 
after  cohabitating  with  the  other  for  a  length  of  time,  marries  a  third  persrm, 
the  presumption  arising  from  such  cohabitation  is  thereby  destroyed,  and  an 
actual  marriage  must  be  proved:  Breakey  v.  Breakey,  2  U.  C.  Q.  B.  349,  358; 
Taylor  Y,  Taylor^  1  Lee,  571;  S.  C,  5Eng.  Ec.  R.  454;  Jones  v.  Jones,  45 
Md.  144;  Bishop  on  Mar.  and  Div.  sec.  506,  et  seq,;  Lapsley  v.  Grierson,  1 
H.  L.  Cas.  498,  506. 

Bat  where  the  cohabitation  of  two  persons  has  been  illicit  by  reason  of  one 
of  the  parties  having  a  husband  or^  wife  living,  and  subsequently  such  hus* 
band  or  wife  dies,  and  the  cohabitation  continues  the  same  as  before,  it  seems 
now  to  be  settled  in  England  that  it  is  for  the  determination  of  the  jury, 
whether  the  cohabiting  of  the  parties,  which  was  illicit  in  the  beginning,  has 
been  so  changed  after  the  death  of  the  husband  or  wife,  as  will  raise  the  pre- 
•amption  that  the  subsequent  cohabiting  was  licit,  so  that  a  lawful  mar- 
riage may  be  inferred  therefrom.  See  LapsUy  v.  Grierson,  1  H.  L.  Cas.  498, 
fi06;  and  Doe  d.  Breakey  v.  Breakey,  2  U.  C.  Q.  B.  349,  decided  in  the  court 
of  Qneen's  Bench  for  Upper  Canada,  for  an  exhaustive  examination  of  this 
branch  of  the  question.  In  Jackson  v.  Claw,  18  Johns.  346,  it  was  held,  that 
where  the  parties,  after  a  cohabitation  of  about  two  years,  separated  and 
continued  sepezate  for  nearly  forty  years,  the  presumption  was  thereby 
destroyed,  that  the  parties  had  been  legally  married.  But  see  Campbell  v. 
Campbell,  Law  Bep.  1  H.  L.  Scot.  Ap.  182,  where  Lapsley  v.  Grierson,  supra, 
and  the  leading  case  of  Cunningham  v.  Cunningluim^  supra,  were  brought  un- 
der review  by  the  House  of  Lords,  and  the  following  was  laid  down  as  the 
proper  rule  of  law  for  the  determination  of  the  question  last  stated:  "  Where 
a  man  and  woman  have  lived  together  as  husband  and  wife,  at  a  time  when 
they  could  not  be  husband  and  wife,  and  where  they  continue  to  live  together 
in  tile  same  manner  after  it  has  become  possible  for  them  to  become  husband 
and  wife^  the  question  whether  they  have  become  husband  and  wife  is  a  ques- 
tion not  of  law,  but  of  fact.  The  law  permits  them  to  create  that  relation 
between  themselves,  and  whether  they  have  done  so  must  be  decided  like  any 
other  question  of  fact.  The  circumstance  that  they  represented  themselves 
to  be  man  and  wife  when  they  knew  they  were  not  so,  may  reasonably  be 
taken  into  account  in  estimating  their  subsequent  conduct.  It  may  neutral- 
ise the  effect  which  would  otherwise  have  been  given  to  their  subsequent  co- 
habitation, i  c,  it  may  do  so  as  matter  of  fact;  I  can  not  think  it  must  do  so 
as  matter  of  law;  and  if  that  be  so,  then  all  which  any  tribunal  can  do  which 
has  to  deal  with  such  a  question  is,  to  look  to  all  the  circimistances  of  the 
ease,  and  consider  whether  they  do,  or  do  not,  lead  to  the  conclusion  that  the 
parties  did  contract  marriage  at  some  time  after  it  was  possible  for  them  to 
msny."  Lord  Cranworth's  opinion:  The  American  decisions  are  not,  as 
stated  by  Bishop  in  his  valuable  work  on  marriage  and  divorce,  as  clear  and 
satisfactory  as  one  would  wish,  yet  in  some  cases  the  rule  adopted  in  Eng- 
laad  has  been  followed  and  juries  permitted  to  infer  the  fact  of  marriage  cele^ 
listed  after  the  death  of  the  first  matrimonial  partner:  VoL  1  (5  ed.),  sec.  508^ 
and  eases  there  cited. 

fttooFor,  btDsclabations  avd  Admissions. — ^Declarations  and  admissions 
«f  the  parties  are  also  admissible  for  the  purpose  of  establishing  the  presump- 
Ax.  Dno.  YOL.  XZn^ll 


162  Taylob  v.  Swett. 

tion  that  the  penons  makiii;;  them  are  hiubaiid  and  wife:  Matter  ^f  Toj^or^ 
9  Paige,  611;  Clayton  ▼.  IVardell,  4  N.  T.  230,  235;  Blackbury  v.  CroMofordm^ 
8  WalL   175;  HiaJU  v.   McDonald,  25  Mo.  175;  State  ▼.  Libby,  44  Me.  469^ 
Selierpe  v.  Szadeezky,  4  R  D.  Smith,  110;  Pkytkl^s  Ettaie^  2  Brew.  (Bl)  179^ 
Kenyan  v,  AMudge,  35  Pa.  St.  157;  Kanaaa  Padfie  R.  Co,  v.  MiiUr,  2  CdL 
T.  442;  TarpUy  v.  Poage,  2  Tex.  139;  /"toyrf  f.  Calvert,  53  Mias.  37;  Jenkms^ 
▼.  i?M6««,  1  Edw.  Ch.  377;  Cnmpbdl  v.  Campbell,  L.  K.,  1  H.  L.  Soot.  Apt 
205;  Ilervey  v.  Ilervey,  I  Wm.  BL  877.    Snch  admiBgionB  are  admianble,  iio4 
as  hearsay  evidence,  but  as  being  original  eviiieiioe  of  facts  from  which  tli» 
marriage  may  be  inferred.    They  are  part  of  the  rea  yentoB,  and  as  snch  ad- 
missible.    They  mnst  be  made,  however,  during  the  oontinnance  of  the  co- 
habitation of  the  parties,  for  if  not  so  made,  they  are  not  considered  coo- 
temporaneous  with  the  main  fact  to  be  proved,  so  as  to  render  them  admissible 
as  part  of  the  ree  gestcB.    In  the  MaUer  qf  Taylor,  9  Paige,  616,  Chaacellor 
Walworth  states  what  is  recognized  as  the  well-settled  rule  in  this  respectr 
"General  reputation  as  to  the  character  of  the  intercourse  between  tltesa- 
parties,  created  by  the  stories  which  had  been  set  afloat  about  the  time  of  th» 
writing  of  the  letter  of  July,  1822,  was  not  legal  evidence  to  rebut  the  pre- 
sumption of  the  marriage  arising  from  other  facts  in  the  esse.     And  it  waa- 
not  a  part  of  the  res  gesta,  it  could  not  be  legally  used  for  the  purpose  of 
giving  a  character  to  the  cohabitation  which  had  terminated  many  yean  be- 
fore.    For  the  same  reason,  declarations  or  admissions  of  Mr.  or  Mrs.  Taylor, 
made  subsequent  to  that  time,  could  not  be  legal  evidence  upon  the  qnestioi^ 
of  the  legitimacy  of  the  children,  who  were  bom  while  their  parents  lived 
together  and  were  holding  themselves  out  to  the  world  as  husband  and  wife. 
Becloratious  of  parties,  and  other  attending  circumstances,  in  order  to  render 
them  admissible  in  evidence  as  part  of  the  res  yentce,  must  be  contemporsneoas. 
with  the  main  fact  under  consideration  and  to  which  they  are  intended  to 
give  character.     Thus,  if  a  man  and  woman  are  cohabiting  together,  and  ih» 
question  to  be  decideil  is  whether  the  character  of  her  intercourse  with 
is  matrimonial  or  meretricious,  the  declarations  of  the  parties  during  the 
istence  of  such  intercourse,  the  fact  of  their  being  treated  by  their  aoquami- 
ances  and  spoken  of  by  them  as  sustaining  that  relation   to   each   other^ 
constitute  a  p&rt  of  the  ree  gestte,  showing  the  character  of  that  intorooorso 
to  be  matrimonial  and  virtuous,  and  contemporaneous  declarations  and  at- 
tending circumstances  of  a  different  character  would  be  legal  evidence  frona. 
which  the  conclusion  might  legitimately  be  drawn,  that  the  interoourse  be- 
tween the  parties  was  illicit  and  dishonorable:"  See  also  Claytcny,  IVardelif, 
4  N.  Y.  234,  235.     In  some  instances,  admissions  of  the  parties  have  beea 
held  inadmissible  where  the  object  of  such  admiasions  was  to  show  that  tba- 
parties  were  never  married:  Ilill  v.  HUl,  32  Pa.  St  511;  Johnmm  v.  AUe^ 
39  How.  Pr.  606. 

So  admissions  made  by  a  wife  that  at  the  time  she  entered  into  the  prssent 
marriage,  she  was  the  wife  of  another  man,  are  inadmissible:  Myatt  v.  MyaU^ 
44  111.  473;  See  Oaines  v.  Bel/,  12  How.  U.  S.  472.  On  the  other  hand,  de- 
clarations and  admissions  of  the  parties  have  been  held  admissible  to  disprove^ 
the  marriage;  and,  considered  in  connection  with  other  circumstances,  have 
been  held  to  outweigh  the  presumption  of  marriage  arising  from  cohabitation 
and  reputation:  Philbrick  v.  Spongier,  15  La.  An.  46;  Davia  v.  Brcwn^  \ 
Re<lf.  259. 

pRoop  OP,  BT  OTHVB  C1BCUM8TANCX& — In  addition  to  the  dreniDatanoee 
already  referred  to,  from  which  the  contract  of  marriage  may  be  inferred, 
cert  ;u  11  Dthcrs  are  also  held  sufficient  to  establish  the  presumption  that  sod^ 
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B  oontract  has  been  entered  inta  Tfans  it  is  held  that  the  fact  that  the  pa» 
ties  have  had  children,  that  they  had  baptised  them  as  their  children,  and 
bad  pnblidy  acknowledged  them  to  be  theirs,  were  all  circnmstances  to  be 
oonsidered  in  determining  whether  the  parties  were  hnsband  and  wL^e:  Her' 
vey  T.  Harvey^  2  Wm.  Blk.  877;  Jackson  v.  Rfiem,  6  Jones  (K.  C.)  Eq.  141. 

Cohabitation  as  Evidsncb  of  marriage:  Fenton  ▼.  Reed^  4  Am.  Dec.  244; 
Alien  V.  Hall^  10  Id.  578.  Ckmtractof  nuuTiage  shonld  be  expressed p^  verba 
de  pnetetUi:  Canmon  v.  AMmry,  10  Id.  709;  and  if  so  expressed  and  followed  by 
cohabitation,  the  marriage  is  complete;  Xevobury  v.  Brunswick,  19  Id.  703. 
8ce  note  to  Londonderry  v.  Chester,  9  li.  61.  Cohabitation  and  reputation 
are  not  evidence  of  marriage  in  prosecutions  for  bigamy  and  criminal  oonversa* 
tion:  F^muhUl  ▼.  Murray,  18  Id.  344. 


Johnston  v.  Quables. 

[8  LouxazAXA,  90.] 

AVD  BoxTiTDS. — ^In  a  purchase  of  land  by  metes  and  bounds,  described 
as  containing  a  certain  number  of  acres,  the  metes  and  bounds,  and  not 
the  number  of  acres,  control,  and  the  vendee  can  not  compel  the  vendor 
to  make  up  the  deficiency,  if  the  land  described  does  not  contain  the 
number  of  acres  stated;  nor  can  there  be  any  deduction  made  in  the  pur- 
chase price,  in  the  proportion  that  the  number  of  acres  actually  contained 
within  the  boundaries  bears  to  the  represented  number  of  acres. 

Apvkal  from  the  court  of  the  sixth  district.  Defendant  had 
jndgment.    The  facts  are  stated  in  the  opinion  of  the  court. 

Bcyce  and  Dunbar,  for  plaantifT. 
Durm  and  Boat,  contra. 

Bj  Court,  PoBTEBy  J.  The  plaintiff  states  that  he  purchased 
a  tract  of  hind  from  the  defendant,  which  the  act  of  sale  de- 
scribed as  containing  three  hundred  and  twenty  arpents.  That 
sinoo  the  purchase  he  has  discovered  by  actual  survey  that  the 
boundaries  called  for  only  embraced  two  hundred  and  seventy- 
five  arpents.    He  prays  judgment  against  her  for  the  deficiency. 

The  answer  avers  that  the  sale  was  made  in  reference  to  lim- 
its and  boundaries,  and  not  to  quantity.  It  further  alleges  that 
the  plaintiff  w^s  well  acquainted  with  the  premises  when  he 
bought,  and  that  the  defendant  was  not. 

There  was  judgment  in  the  court  below  for  the  defeudant, 
and  the  plaintiff  appealed. 

Hie  land  is  thus  described  in  the  deed  of  sale:  "A  certain 
tract  or  parcel  of  land,  situated,  lying,  and  being  on  the  Bayou 
Bapides,  in  the  parish  of  Bapides,  containing  the  quantity  of 
Oired  hundred  aod  twenty  arpents,  bounded  above  by  lands 
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belonging  to  Alexander  Jones,  and  below  by  land  belonging  to 
Bobert  G.  Hynson."  ''In  consideration  of  which  sale,  the 
said  John  H.  Johnston  promises  and  obliges  himself  to  pay  the 
sum  of  five  thousand  dollars/'  etc. 

The  case  has  been  argued  principally  on  the  proYisionB  con- 
tained in  our  code.  The  eight  hundred  and  twenty-second 
article  is  as  follows:  ''By  boundary  is  understood,  in  general* 
every  separation,  natural  or  artificial,  which  marks  the  con- 
fines or  line  of  division  of  two  contiguous  estates.  Trees  or 
hedges  may  be  planted,  ditches  may  be  dug,  walls  or  inclosureB 
may  be  erected  to  serve  as  boundaries."  But  we  most  usual! j 
understand  by  boundaries,  stones  or  pieces  of  wood,  inserted 
in  the  earth,  on  the  confines  of  two  estates. 

The  two  thousand  four  hundred  and  seventy-first  article  pro- 
vides that  "  there  can  be  neither  increase  nor  diminution  of  price 
on  account  of  any  disagreement  in  measure  when  the  object  is 
designated  by  the  adjoining  tenement,  and  sold  from  boundaiy 
to  boundary." 

The  sale,  we  have  seen,  is  of  three  hundred  and  twenty  arpents 
of  land  for  five  thousand  dollars,  and  calls  for  the  adjoining^ 
boundaries,  and  sells  by  them.  The  petition  describes  the 
tract  as  bounded  by  the  bayou  in  front.  It  is  situated  on  a 
point,  and  the  boundaries  called  for  in  the  act  of  sale,  Chough 
running  nearly  at  right  angles  from  the  bayou,  meet,  so  that 
the  tract  is  included  within  three  lines,  presenting  nearly  a  tri- 
angular shape.  The  evidence  shows  that  the  land  adjoined 
that  of  the  purchaser;  that  he  was  well  acquainted  with  it,  and 
that  at  tho  time  of  the  sale  it  was  inclosed  in  fences,  with  the 
exception  of  one  corner.  Under  these  circumstances,  we  do 
not  see  how  the  case  can  be  taken  out  of  the  two  thousand  four 
hundred  and  seventy-first  article  of  the  code,  already  cited.  It 
appears  clear  to  us  that  the  limits  referred  to  were  not  used  in 
the  act  as  designating  the  situation  of  property,  but  as  indi- 
cating the  bounds  within  which  the  vendor  sold. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  jod^ 
ment  of  the  district  court  be  affirmed,  with  costs. 


In  the  constraction  of  a  deed  the  metes  and  boands  control,  and  not  tbm 
nnrober  of  acres:  Peay  v.  Briggs,  12  Am.  Dec  656;  see  Bryan  v.  Beetlegf  Id. 
276,  as  to  boundaries  referred  to  in  a  deed.  In  Dale  v.  SmUh^  Id.  64,  and  the 
note  thereto,  the  efifect  of  the  words  *'  more  ^r  less  "  in  a  deed  is  ooniidered. 
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HOKTEB   V.  SpXJBLOOE. 

(S  LoumiAMA,  97.] 

As  AoKMEXMST  IX  WiUTiNO  TO  DELIVER  ft  quantity  of  cotton,  ia  treated 
aa  a  piomiaaory  note,  bot  being  an  obligation  for  property  and  not  for 
money,  the  commercial  law  relative  to  negotiable  paper  is  not  applicable 
thereto.  If  the  agreement  ia  to  deliver  the  cotton  at  some  convenient 
gin,  demand  for  each  delivery  must  be  made  at  the  debtor's  domicile. 

PutaoNAi.  Demand  to  Render  a  Debtor  Liable  is  unnecessary.  Demand 
in  writing  left  at  his  domicile  is  sufficient,  although  made  after  the  day 
fixed  for  payment. 

PLBADmos— Ak  Answer  Contain iko  a  Demand  in  reconvention  need  not 
be  eerved  on  the  plaintiff,  as  he  is  bound  to  take  notice  of  the  issues  of 
law,  without  an  answer. 

AonoH  brought  on  an  agreement  in  writing  to  pay  fifteen 
bales  of  cotton,  to  be  delivered  at  some  conyenient  gin.  The 
writing  was  dated  October  6,  1827,  but  the  date  the  cotton  was 
to  be  delivered  does  not  appear.  The  other  facts  will  be  found 
in  the  opinion  of  the  court.  Judgment  for  the  plaintiff  for 
five  hundred  and  seventy-five  dollars,  and  legal  interest  from 
Harch  first,  1830. 

Winn,  for  plaintiff. 

IKnt,  contra. 

By  Ckmrt,  Pobteb,  J.  This  action  is  brought  on  a  promise 
aory  note  executed  by  the  defendant,  and  payable  to  one 
Tippett,  who  indorsed  it  to  the  plaintiff.  It  is  for  the  delivery 
of  a  certain  quantity  of  cotton,  and  was  given  in  part  payment 
of  a  tract  of  land  which  the  maker  bought  from  the  payee. 
As  it  contains  an  obligation  for  property,  and  not  for  money, 
it  is  not  governed  by  the  rales  applicable  to  paper  negotiable 
by  the  commercial  law.  The  defendant  has  therefore  set  up 
the  equitable  defenses  which  he  might  have  had  against  the 
payee;  and  in  an  original  and  amended  answer  he  has  pleaded: 
1.  That  the  note  was  given  in  consideration  of  a  tract  of  land 
which  he  bought  of  S.  Tippett;  2.  That  since  the  sale,  one 
Wall  has  instituted  a  suit  against  the  respondent,  which  is  still 
pending,  and  which  has  for  its  object  to  evict  him  of  a  consid- 
erable portion  of  the  land.  Previous,  however,  to  going  into 
the  merits,  two  exceptions  filed  to  the  petition  and  overruled 
in  the  inferior  court  must  be  disposed  of.  They  are  as  follows: 
1.  That  the  defendant  had  not  been  put  in  mora  by  a  demand 
of  the  cotton;  and  2.  That  the  action  should  have  been  in 
damages. 
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The  contract  stipulates  that  the  cotton  shall  be  delivered  ai 
some  convenient  gin.     It  is  not  shown  that  any  was  fixed  on 
by  the  parties.     The'  place  of  payment  was  not  determined, 
but  determinable  by  the  contract.     And  as  none  was  afterwards 
agreed  on,  there  was  none  specified;  and  the  case  is  thus  pre- 
sented, in  which  demand  must  be  made  at  the  dwelling  of  the 
debtor:  See  Louisiana  Code,  art.  2153.     It  has  been  objected 
ihat  the  protest  of  the  notary  shows  that  no  personal  demand 
-was  made  on  the  obligor.     We  think  it  was  sufficient  to  leave 
the  demand  in  writing  at  the  domicile  of  the  debtor;  and  we 
'do  not  see  any  sound  reason  for  distinguishing  between  this 
•  case  and  a  demand  on  a  bill  of  exchange  or  promissory  note 
for  the  payment  of  money.     The  article  1905  of  the  code, 
^ which  treats  of  the  manner  a  debtor  is  to  be  put  in  mora,  does 
mot  require  the  notice  to  be  personal. 

It  was  objected  that  demand  should  have  been  made  on  the 
Very  day  that  the  note  became  due,  and  could  not  be  made 
after.  We  did  not  understand,  from  the  argument,  the  precise 
object  of  such  an  objection.  We  do  not  suppose  counsel  in- 
tended to  urge  that  the  obligation  was  discharged  because 
payment  was  not  demanded  the  day  it  became  due.  If  he  did, 
it  is  almost  unnecessary  for  us  to  say  that  such  a  position  is  as 
unsupported  by  law  as  it  is  repugnant  to  every  idea  of  equily 
and  justice. 

That  in  relation  to  the  form  of  the  petition,  that  it  should  have 
been  an  action  for  damages,  and  not  such  a  suit  as  is  brought, 
is  pretty  much  of  the  same  character  as  that  just  disposed  of. 
The  petition  states  the  contract,  its  breach,  and  that  by  reason 
thereof  the  petitioner  has  sustained  damages  to  the  amount  of 
seven  hundred  dollars.  Judgment  is  prayed  for  that  sum; 
that  is,  for  seven  hundred  dollars  damages.  We  should  sup- 
pose this  ought  to  satisfy  any  desire  the  defendant  may  have  to 
be  sued  for  damages. 

Another  matter  was  oflfered  in  argument  which  must  be  no- 
ticed before  we  can  reach  the  merits.  A  demand  in  reconven- 
tion in  the  form  of  an  exception  (to  use  the  language  of  the 
code  of  practice),  was  pleaded  in  the  answer  to  the  merits. 
The  appellant  complains  that  his  demand  was  never  served  on 
the  plaintiffs,  and  that  they  put  in  no  answer  to  it.  If  it  were 
necessary  to  make  such  service  and  to  have  an  answer  filed,  it 
was  the  defandant's  duty  to  see  that  the  citation  and  copy  of 
his  claim  in  reconvention,  were  put  in  the  hands  of  the  proper 
officer.     And  when  the  plaintiff  was  before  the  court,  it  was 
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duij  to  take  a  judgment  of  default,  if  the  law  required  it;  and 
he  oould  not  now  delay  the  plaintiff  by  an  averment  of  negli- 
gence on  his  part.  But  neither  the  one  nor  the  other  was  nec- 
essary. The  plaintiff,  who  is  in  court,  is  bound  to  take  notice 
of  the  demand  in  reconvention,  and  the  law  raises  an  issue  on 
that  demand  without  an  answer  in  writing.     1  La.  260. 

The  evidence  shows  that  a  suit  is  pending  and  undecided,  in 
which  a  third  person  sets  up  title  to  a  portion  of  the  land  which 
the  defendant  purchased.  In  such  a  case,  the  law  provides 
ihat  the  seller  may  give  security,  or  compel  the  buyer  to  deposit 
the  price.  This  the  judge,  by  his  judgment,  directed;  and  in 
flo  doing,  we  are  of  opinion  that  he  committed  no  error:  La. 
Code,  2535,  2536. 

The  appellee  has  prayed  that  the  judgment  be  amended  as  to 
the  amount  of  damages,  but  we  think  they  were  correctly  es- 
timated. Ten  per  centum  damages  are  prayed  for  the  frivolous 
appeal.  But  we  do  not  think  this  is  a  case  in  which  they  should 
be  granted. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Kora  Patabls  in  Sracmo  Articles. — In  the  note  to  Roberts  v.  BeaUy^ 
21  Am.  Dea  422,  the  rights  and  liabilitieB  of  penoos  signing  notes  payable  in 
vpecifio  articles  is  considered  at  length.  See,  as  to  what  is  a  sufficient  de- 
mand npoD  a  person  to  render  him  liable  npon  his  contract,  the  note  to  Powf 
Bseeuiort  t.  Kelly,  2  Am.  Dec  619. 


CoMPTON  V.  Mathews. 

[3  LoumAXA,  128.] 

PLanrniF  xusr  in  a  Pbtitobt  Action  Recover  on  the  strength  of  his  own 
title,  and  before  a  possessor  can  be  pat  on  his  defense,  plaintiff  most 
show  a  l^gal  title  to  the  premises  in  dispute. 

Ar  Lai»,  an  Hbik  can  only  Sue  for  the  undivided  part  which  belongs  to 
him;  yet  in  eqnity,  mitil  the  other  heirs  appear,  he  who  demands  the 
succession  or  any  part  of  it,  is  preferred  to  a  mere  usurper  who  is  with- 
out any  title  whatever;  consequently  a  joint  heir  or  joint  owner  of  prop- 
erty may  maintain  a  petitory  action  to  recover  the  whole  property 
against  one  who  has  no  title  whatever  to  the  same. 

Pabol  Evidence  is  Admissible  to  prove  the  contents  of  a  map  when  its  ex- 
istence and  loss  have  been  proved. 

Eabxrion  of  a  Tbact  of  Land,  owned  by  two  or  more  persons  jointly,  may 
be  shown  by  a  map  or  plat,  signed  by  all  the  owners,  on  which  the  divis- 
ion lines  of  the  several  co-owners  are  traced,  and  the  same  is  as  effectual 
as  if  the  lines  had  been  actually  run  and  marked  by  a  surveyor. 
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PABimoN  TO  BE  EFFECTUAL  need  not  be  made  upon  the  Und,  but  the 

may  be  made  on  a  map,  although  the  lines  there  traced  merely  existed 
in  the  mind.  Actual  separation  of  parts  is  not  necessary,  and  the  acta 
of  the  co-owners  allotting  to  one  and  another  a  portion  of  the  joint  prop- 
erty which  each  is  entitled  to,  and  which  each  enjoys  without  intermp- 
tion,  are  sufficients 

VxNDKB  OF  Onb  OF  SEVERAL  JoiKT  OwKEBS  of  a  tract  of  land,  between  wboni 
a  partition  has  taken  place,  can  not,  if  evicted,  demand  from  a  vendee  of 
another  of  the  joint  owners  a  portion  of  the  land  sold  to  him,  bat  ha 
mnst  pnrsue  his  vendor  in  an  action  of  warranty. 

Petttobt  action  to  recover  a  tract  of  land  containing  one 
thousand  five  hundred  arpents,  lying  on  Bayou  Bceuf ,  at  the 
Biloxi  Indian  village,  which  plaintiff  alleges  that  defendant  is 
in  possession  of  and  claimed  bj  him.  The  facts  are  detailed 
in  the  court's  opinion.  Judgment  for  the  defendant  in  recon- 
vention. 

ScoU,  Barry ^  and  Boyce,  for  plaintiff. 

BuUard,  for  the  defendant. 

By  Court,  Porteb,  J.  This  case  has  consumed  much  time  in 
the  discussion,  but  it  has  not  been  unprofitably  employed;  for 
although  the  questions  of  law  arising  on  the  facts  are  clear  and 
free  from  doubt,  these  facts  are  numerous  and  complicated,  and 
required  the  aid  of  counsel  to  be  fully  understood. 

The  action  is  a  petitory  one  for  a  portion  of  land  lying  and 
situated  in  the  parish  of  Bapides,  on  the  Bayou  Bcauf ,  contain- 
ing three  hundred  and  ninety-two  and  fourteen  one  hundredths 
arpents,  having  between  nine  and  ten  arpents  front  on  the  water- 
course, and  running  back  forty.  Both  parties  own  a  larger 
tract  adjoining,  on  which  they  have  established  plantations. 

The  plaintiff  claims  the  premises  in  virtue  of  a  sale  made  to 
him  by  Levi  Wells,  deceased,  on  the  twentieth  of  January,  1808, 
for  fifteen  hundred  arpents  of  land;  and  the  defendant  sets  up 
title  under  a  purchase  from  Alexander  Fulton,  on  the  eleventh 
of  April,  1809.  This  sale  was  made  by  public  and  anthentio 
act;  that  of  the  plaintiff  was  by  sous  Being  privi,  which  was  re- 
corded on  the  fifteenth  of  October,  1815.  The  vendors  of  both 
parties  acquired  their  titles  from  the  same  source;  and  this  cir- 
cumstance compels  us  to  go  into  an  examination  of  the  facts 
connected  with  their  original  purchase,  and  the  rights  acquired 
under  it. 

While  this  country  was  under  the  dominion  of  Spain,  and  a 
short  time  before  the  United  States  took  possession  of  it,  Alex- 
ander Fulton  and  William  Miller,  then  inhabitants  of  the  post 
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of  Bapides,  purchased  from  three  tribes  of  Indians  whose  vil- 
lages adjoined  each  other,  a  tract  of  land  containing  forty-six 
thousand  eight  hundred  arpents.  After  the  purchase  they  sold 
to  Daniel  Clark,  of  New  Orleans,  one  third,  viz.,  fifteen  thou- 
sand six  hundred  arpents.  Whether  the  sale  was  made  in  con- 
sequence of  Clark  being  a  partner  in  the  original  contract,  and 
for  the  purpose  of  showing  the  extent  of  his  right  in  it,  as  his 
name  did  not  appear  in  the  conveyances  from  the  Indians,  or 
whether  it  was  a  sale  to  him  as  to  any  other  third  party,  the 
record  does  not  give  positive  information;  nor  is  it  material  to 
inquire.  We  gather  from  the  evidence,  however,  to  our  entire 
Batiafaction,  that  Wells,  the  vendor  of  the  plaintiff,  was  taken 
in  by  Miller  and  Fulton  as  a  partner  in  the  two  thirds  of  the 
land  which  remained  after  the  sale  to  Clark. 

Things  being  in  this  situation,  Clark,  owner  of  one  third  of  the 
tract,  and  Miller,  Fulton,  and  Wells,  owners  of  the  other  two 
thirds,  we  find  other  facts  on  which  there  is  no  dispute  between 
the  parties;  namely,  that  soon  after  the  land  became  the  prop- 
erty of  four  proprietors,  each  of  them  commenced  selling  par- 
ticular portions  of  it  to  other  individuals.  In  making  these 
■ales,  they  do  not  seem  to  have  selected  indiscriminately  any 
spot  of  the  tract.  On  the  contrary,  their  sales  are  all  made  on 
the  idea  that  a  portion  equal  to  the  certain  right  of  each  be- 
longed to  the  vendor,  at  and  adjoining  the  particular  place  he 
sold.  The  calls  in  the  titles,  and  the  acts  of  the  parties,  incon- 
testably  prove  this. 

The  action  we  have  seen  is  a  petitory  one,  and  the  plaintiff 
must  recover  on  the  strength  of  his  own  title.  He  must,  in  this 
case,  as  in  all  others  which  are  similar,  show,  before  the  posses- 
sor can  be  put  on  his  defense,  a  legal  title  to  the  premises  in 
dispute;  and  when  the  defendant's  title  is  produced,  the  plaint- 
iffs must  prove  superior;  otherwise  the  defendant  will  be  main- 
tained in  his  possession.  This  is  on  the  familiar  maxim,  mdior 
est  conditio  possidentis. 

The  first  inquiry,  then,  is,  what  title  has  the  plaintiff  pro- 
daced?  That  title  appears  to  be  a  sale  from  Levi  Wells,  one 
of  the  partners  in  the  purchase  made  from  the  Indians,  and  is 
for  fifteen  hundred  arpents  of  land  on  the  Bayou  Boeuf.  It 
may  be  admitted,  and  the  doctrine  would  seem  to  be  founded  in 
good  sense,  that  as  against  a  mere  possessor  without  title,  a 
joint  heir  or  a  joint  owner  can  maintain  a  petitory  action.  Al- 
though, says  Pothier,  in  strictness  of  law,  the  heir  can  only  sue 
for  the  undivided  part  which  belongs  to  him,  yet  equity  prefers 
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that  until  the  other  heirs  appear,  he  who  demands  the  sucoes- 
43ion  or  any  portion  of  it,  should  be  preferred  to  the  mere 
usurper  who  has  no  title  whatever.  We  have  looked  from 
ouriositj  into  the  common  law  rules  on  this  subject,  and  we  find 
them  quite  conformable  to  those  of  our  own.  Coke,  in  Ida 
Oommentary  on  Littleton,  in  treating  of  coparoeneni,  obeerveB: 
**  And  as  they  be  but  one  heir,  and  yet  sereral  persons,  so  have 
they  one  entire  freehold  in  the  land  as  long  as  it  remains  un* 
divided  in  respect  of  any  etraoger's  prcectpe:''  Pothier,  Trait6 
des  Droits  de  Fropri^t^,  pt.  2,  c.  2,  sec.  4,  No.  115;  Coke  on 
Littleton,  lib.  3,  sec.  241  (163  A). 

Admitting,  therefore,  the  plaintiff,  as  purchaser  of  a  parttcalar 
portion  from  one  of  the  heirs,  represented  that  heir  in  his  right 
to.tbe  part  acquired,  and  that  the  sale  produced  in  this  instance 
would  be  sufficient  to  recover  the  property  from  a  stranger  with- 
out title,  and  is  sufficient  to  put  the  defendant  on  the  proof  of 
his,  we  have  next  to  examine  what  is  the  force  and  effect  of  the 
plaintiff's  title  against  that  which  the  defendant  sets  up,  under 
a  purchase  from  Fulton,  the  copartner  of  Wells,  the  plaintiff's 
vendor.  The  plaintiff,  we  have  seen,  must  show,  not  only  a 
title  equal,  but  superior  to  that  of  the  defendant;  and  here,  we 
confess,  we  have  been  wholly  unprepared  to  hear  the  argii-> 
ment  pressed  on  us  by  the  counsel  for  the  petitioner,  that  there 
never  had  been  a  partition  of  the  land  in  question  between  the 
partners  in  the  original  purchase.  It  was  pressed  on  us,  and 
presented  in  different  points  of  view .  If  it  were  true,  and  had  it 
produced  the  effectdesired  on  our  minds,  it  is  manifest  the  plaint- 
iff could  not  maintain  this  action,  and  we  should  be  compelled 
to  nonsuit  him.  It  might  be  contested;  but  it  is  not  necessary 
to  decide  whether  the  purchaser  of  a  particular  and  defined  por- 
tion of  a  larger  mass,  which  is  jointly  owned  and  undivided,  haa 
the  rights  of  his  vendor,  and  is  coproprietor  of  the  entire  estate, 
to  call  for  a  pai*tition  of  the  whole.  But  admitting  to  the  full 
extent  of  the  proposition  that  he  has  the  same  right  of  his  ven- 
dor, he  can  not  have  more.  This,  we  suppose,  may  be  assumed 
as  a  position  beyond  all  controversy.  Assuming  it  to  be  so,  and 
supposing  Wells,  instead  of  his  vendee,  were  now  before  the 
court,  could  he  claim  from  one  of  his  copartners  the  whole  of 
any  particular  portion  of  the  land,  and  at  the  same  time  lay,  as 
the  basis  of  his  demand,  that  as  he  was  a  joint  proprietor,  and 
there  never  had  been  a  partition,  he  was  therefore  entitled  to 
the  particular  spot  claimed  ?  The  statement  of  the  proposition, 
it  appears  to  us,  carries  the  answer  with  it.     You  have  an  un« 
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^diTided  right  to  two  ninths  of  the  whole,  and  two  ninths  of  each 
part,  but  yon  can  not  claim  the  entire  right  to  the  smallest  por- 
tion, not  even  to  one  foot  of  it.  If  this  be  true,  how  is  this  right 
to  be  examined  and  settled  ?  Not,  it  is  evident,  in  a  petitory  ac- 
tion, for  the  whole  of  a  particular  part  against  one  heir  in  posses- 
sion, but  in  an  action  of  partition,  in  which  the  share  of  each  (if 
there  be  more  tban  two)  can  be  ascertained  and  set  apart.  To 
know  the  share  of  each,  all  the  partners  must  be  parties  to  the 
suit.  This  is  every  day's  experience  and  practice;  and  as  it  is 
the  law,  so  is  it  the  reason  of  the  thing.  For  as  the  object  of 
the  partition  is  to  give  the  entire  right  in  a  particular  portion  of 
Wk  large  mass  to  one  of  several  who  hold  that  mass  in  common, 
it  is  self-evident  that  any  division  among  a  fewer  number  than 
the  whole,  would  leave  the  interests  of  the  rest  untoucheci, 
and  the  property  would  continue  undivided:  Code  of  Practice, 
arts.  1024,  1025;  Louisiana  Code,  arts.  1231, 1252. 

Believing,  therefore,  that  it  is  indispensable  for  the  plaintiff 
to  show  that  there  has  been  a  partition  of  this  tract,  we  proceed 
to  examine  whether  he  has  established  one  which  shows  him 
entitled  to  the  premises  in  question. 

But  before  setting  out  that  title,  it  may  be  proper  to  dispose 
of  one  of  the  grounds  assumed  by  the  plaintiff.     It  is  this: 

"You  claim,"  he  says  to  the  defendant,  *'  under  Fulton,  and 
Falton  at  the  time  he  sold  to  you  had  disposed  of  all  his  right, 
title,  and  interest  in  the  Indian  purchase  to  Clark.  That  sale 
which  purports  to  be  by  Miller  and  Fulton,  but  which  is  only 
signed  by  Fulton,  disposes  of  fifteen  thousand  six  hundred  ar- 
pents,  which  is  more  than  the  vendor's  share  in  the  thirty  thou  • 
sand  eight  hundred  and  twenty-two  arpents  which  have  been 
confirmed  by  congress.  It  is  true  you  supposed,  at  the  time  of 
the  sale,  you  were  entitled  to  forty-six  thousand  eight  hundred 
arpents,  but  Clark  is  not  responsible  for  any  diminution  that 
may  have  taken  place  in  the  extent  of  your  original  grant;  and 
he  has  a  right  to  the  whole  superficies  expressed  in  the  deed  to 
him.  These  fifteen  thousand  six  hundred  arpents,  therefore, 
deducted  from  the  twenty  thousand  eight  hundred  and  thirty- 
two  confirmed,  leaves  only  fifty-two  hundred  and  thirty-two  ar- 
pents, and  to  much  the  greater  part  of  that  surplus  my  vendor 
was  entitled;  as  he  never  joined  in  the  alienation  to  Clark. 
Miller  may  have  a  right  to  a  part  of  it,  but  your  vendor  has 
none,  nor  had  none  from  the  moment  he  conveyed  to  Clark; 
and  he  sold  to  Clark  before  you  bought  from  him." 
This  ground  of  defense,  as  we  understand  it,  is  virtually  set- 
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tiDg  up  an  outstanding  title  in  Clark  or  his  representatiyes  to 
the  premises  in  dispute;  or,  if  not  to  them,  to  so  much  of  the 
other  portions  of  the  land  as  deprived  Fulton,  at  the  time  of  the 
sale,  of  any  title  to  the  portion  acquired  by  the  defendant  from 
him.  If  true,  it  would  give  an  entirely  new  complexion  to  the 
rights  of  the  various  persons  vrho  have  been  for  a  long  time  set- 
tled within  the  Indian  purchase;  and  different  from  the  varioas 
deeds  and  conveyances  to  and  from  the  parties  interested  dol- 
ing the  last  twenty  years.  It  is  contradicted  by  the  tenor  of  all 
the  evidence  in  the  cause,  except  the  naked  expressions  in  the 
act  of  sale  to  Clark.  And  the  references  in  that  sale  to  other 
documents  shows  it  to  rest  on  an  unsound  basis.  This  instm- 
ment,  when  examined,  refers  to  plans  of  survey  which  desi^^- 
nate  the  portions  the  vendee  acquired.  Only  one  of  these  plans 
is  produced.  We  see  by  it  that  eleven  thousand  six  hundred 
arpents  are  included  within  lines  which,  beginning  at  the  upper 
limit  of  the  purchase  from  the  Indians,  and  running  down  the 
bayou  for  quantity,  do  not  approach  the  locus  in  quo.  On  the 
contrary,  the  very  plat  of  survey  marks  as  adjoiniog  the  lower 
limits  of  Clark,  the  upper  part  of  that  portion  of  the  tract  which 
had  been  set  apart  for  Fulton,  the  vendor  of  the  defendant. 
The  reason  why  so  large  a  superficies  on  so  small  a  front  is  ob- 
tained is,  that  at  the  time  of  the  sale,  the  parties  supposed  thej 
had  a  depth  of  eighty  arpents  instead  of  forty,  as  it  was  ulti- 
mately confirmed.  Now,  if  the  purchaser  can  not  get  the  whole 
of  the  land  sold  to  him  within  certain  limits,  it  may  or  it  may 
not,  according  to  circumstances,  give  rise  to  rights  against  his 
vendor.  But  it  certainly  confers  no  right  to  take  the  land  in 
another  part  of  the  tract  which  was  purchased  by  a  subsequent 
vendee.  The  plat  of  survey  of  the  other  and  remaining  eleven 
thousand  arpents,  is  not  produced,  but  it  is  proved  by  parol 
evidence,  which  it  will  be  hereafter  seeu  was  properly  intro- 
duced, that  this  portion  acquired  by  Clark  was  located  on  the 
lower  extremity  of  the  tract,  far  out  of  the  limits  in  question, 
and  located  with  the  double  depth. 

The  rights  of  Miller  and  Fulton,  therefore,  in  the  tract  of 
twenty  thousand  eight  hundred  and  thirty-two  arpents  con- 
firmed, must  be  tested  by  the  quantity  which  they  sold  within 
the  limits,  and  not  by  that  which  they  disposed  of  without 
them.  It  is  obvious,  that  a  sale  of  the  double  depth,  lying  be- 
yond the  boundaries  owned  in  common,  can  not  affect  theix 
rights  on  the  property,  which  finally,  by  confirmation  of  con- 
gress, formed  the  subject  of  the  partnership,  no  more  than  if 
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ibey  bad  sold  land  anywhere  else,  in  Ouachita  or  in  Baton 
Bouge. 

This  opinion  proceeds  on  the  idea  that  both  Miller  and  Fulton 
sold  to  Clark;  for  although  the  sale  is  only  signed  by  Fulton, 
Miller's  signature  is  to  the  map,  which  purports  to  represent 
Clark's  portion  in  the  ludian  lands,  and  by  a  sale  subsequently 
made  from  Clark  to  Miller,  Miller  buys  back  a  part  of  the  land 
which  "  he  and  Fulton  had  sold  to  Clark,"  by  an  act  bearing 
date  with  that  signed  by  Fulton. 

The  sale  from  Wells  to  the  plaintiff  is  for  fifteen  hundred 
aipents  of  land«  and  gives  the  following  description:  "  To  be 
laid  off  as  follows:  The  lower  line  to  commence  on  each  side  of 
the  Bayou  Bceuf,  and  at  the  first  turn  in  the  said  bayou,  below 
the  main  Biloxi  village,  and  to  run  twenty-five  arpents,  one 
hundred  and  eighty  feet  to  the  arpent,  measure  of  Paris,  up  to 
the  said  bayou,  parallel  with  the  base  line  of  the  whole  tract  of 
the  Indian  claim,  as  it  was  run  by  Frederick  Walthers." 

The  most  definite  and  controlling  call  in  this  title,  is  at  the 
first  turn  in  the  bayou,  below  the  Biloxi  village.  By  the  plat 
of  survey  returned  in  this  cause,  it  appears  the  plaintiff  has 
taken  for  his  departure  in  running  the  base  line,  an  elm  tree, 
which  is  at  the  upper  end.  The  expressions  in  the  title,  "  at 
the  first  turn  in  the  bayou/'  would  be  satisfied  either  by  a  loca- 
tion on  the  lower  end,  or  at  the  upper  end  of  the  tui-n. 

Were  it  material  in  this  case  to  decide  the  point,  it  would 
perhaps  be  correct  to  say,  that  a  middle  point,  between  the 
upper  and  lower  ends  of  the  turn,  formed  the  proper  beginning. 
The  plaintiff,  it  appears,  once  entertained  the  idea,  that  any 
spot  at  the  turn  would  satisfy  these  calls,  for  it  is  shown  that 
he  sold  his  brother  a  tract  of  four  hundred  arpents,  lying  below 
the  point  at  which  his  survey  now  begins.  There  is  also  proof 
that  the  plaintiff  and  defendant,  so  far  back  as  the  year  1810, 
with  the  assistance  of  a  surveyor,  fixed  on  a  dividing  line  be- 
tween them,  a  little  below  that  now  contended  for  by  defend- 
ant. This  survey,  however,  made  without  actual  measurement, 
was  discovered  to  be  erroneous,  and  on  a  subsequent  survey  in 
1817,  when  the  land  was  actually  measured,  the  defendant  was 
found  to  be  one  or  two  arpents  within  plaintiff's  line,  as  it  was 
then  understood.  This  quantity  was  soon  after  surrendered  to 
the  plaintiff,  but  after  receiving  it,  he  still  complained  that  the 
lines  had  not  been  correctly  run. 

In  further  support  of  the  correctness  of  the  limits  now  claimed 
by  him,  the  plaintiff  shows  by  a  sale  from  William  Miller,  one 
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of  tbe  original  grantees  to  Hatch  Dent,  of  twelve  and  a  half 
arpents  front,  on  the  upper  part  of  Miller's  tract;  by  one  of 
Wells,  tbe  plaintiff's  vendor,  of  tbe  same  quantity,  to  the  same 
vendee,  of  twelve  and  a  half  arpents  on  tbe  lower  part  of  Well's 
tract,  that  these  parties  had  established  a  line  between  them  for 
tbe  division  of  their  respective  portions  in  the  Indian  parcbase. 
That  measuring  from  tbe  line  up  to  the  point,  which  the  plaint- 
iff insists  is  his  upper  boundary,  tbe  quantity  of  fifty-seven  and 
ninety-one  one  hundredths  arpents  is  obtained;  and  that  this 
quantity  is  precisely  the  one  tbird  of  the  land  which  remains  to 
Miller,  Fulton,  and  Wells,  after  tbe  portion  sold  to  Clark  is  de- 
ducted from  the  quantity  confirmed  by  congress. 

He  still  further  proves  by  Miller,  one  of  the  original  grantees, 
that  there  was  aA  arrangement  between  all  tbe  partners  aboai 
the  division  of  the  Bayou  lands,  and  that  the  portion  conveyed 
by  Wells  to  Compton  was  considered  within  Wells'  part.  That 
Fulton  knew  of  the  sale  from  Wells  to  Compton,  and  the  terms, 
and  was  glad  the  contract  had  been  made. 

The  plaintiff  also  refers  to  sales  and  other  instruments  exe- 
cuted by  Fulton,  in  which  he  describes  his  land  as  bounding 
on  that  of  Wells  below. 

These  facts,  we  believe,  exhibit  the  whole  strength  of  tbe 
plaintiff's  case;  and  the  contest  between  the  parties  narrows 
down  to  the  inquiry,  whether  the  defendant  shows  any  act 
emanating  from  all  the  owners  of  the  Indian  purchase,  which 
gives  him  an  equal  or  better  title  to  the  locus  in  quo. 

He  has  endeavored  to  show  one  by  a  map,  executed  under 
the  direction  of  the  grantees,  in  which  a  partition  had  been 
made;  which  map  had  tbe  signatures  of  all  the  parties  affixed 
on  it.  This  map,  be  alleges,  has  been  lost,  and  he  offered 
parol  evidence  of  its  contents.  His  right  to  make  this  proof 
has  been  contested,  on  the  ground  that  he  has  not  given  suffi- 
cient evidence  of  the  loss  of  the  instrument. 

The  first  inquiry  usual  in  cases  of  this  kind,  namely,  the  ex- 
istence of  the  instrument,  is  diBx>ensed  vrith  by  the  exceptioD 
being  confined  to  the  want  of  proof  of  the  loss  of  it.  We  at 
first  thought  tbe  exception  had  extended  to  the  existence  and 
the  loss;  and  on  examining  the  record,  we  found  abundant 
proof,  oral  and  written,  that  such  a  map  had  been  made. 

Our  code  requires,  in  order  to  justify  the  introduction  of 
secondary  evidence,  that  there  should  be  Uie  oath  of  the  paiij, 
and  such  circumstances  as  render  the  loss  probable.  The  de- 
fendant swears,  that  he  inquired  at  Pedesclaux's  office,  and 
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could  not  find  the  plat  of  survey.  That  he  next  inquired  oi 
Belf ,  the  executor  of  Clark,  who  informed  him  that  the  papers 
and  plans  relating  to  Clark's  claim  had  been  delivered  to  Judge 
Baldwin.  A  subpama  duces  tecum  had  issued  to  Baldwin  and 
Bojce,  his  attorney,  to  produce  the  instrument. 

Wells  proved  that  he  went  to  the  office  of  Pedesclaux  and  in- 
quired for  the  plat.  He  was  told  it  had  been  given  to  Clark. 
Witness  Lad  made  frequent  inquiries  for  it,  and  had  offered 
five  hundred  dollars  for  it.  Witness  had  corresponded  with 
the  register  at  Opelousas,  who  stated  that  the  plat  deposited 
there  had  been  stolen  out  of  the  office.  Witness  had  called  on 
Judge  Baldwin,  through  an  order  of  court,  to  produce  the  map; 
and  it  had  not  been  produced.  Scott,  who  was  a  vendee  of  a 
portion  of  the  Indian  lands,  swears  that  he  had  made  many 
and  unsuccessful  inquiries  about  the  paper. 

The  court  below  thought  this  such  evidence  as  authorized  the 
introduction  of  parol  testimony,  and  we  think  it  did  not  err* 
It  complies  with  the  requisitions  of  the  code.  The  oath  of  the 
party  negatives  all  idea  that  the  paper  was  in  his  possession  or 
within  his  power.  The  testimony  shows  circumstances  which 
render  the  loss  of  the  instrument  probable. 

The  parol  evidence  shows  the  plat  to  have  been  signed  by  al) 
the  partners,  and  the  first  question  on  this  branch  of  the  sub* 
ject  is,  were  that  plat  now  before  the  court  would  it  be  written 
evidence  of  the  partition? 

We  think  it  would.  It  has  all  the  characteristics  of  that 
species  of  proof.  It  conveys  information  through  the  eye,  by 
diameters  traced  by  the  hand  on  paper,  and  has  every  advan- 
tage of  written  evidence  as  to  fidelity  and  durability.  Pothier 
and  Toniller  class  tallies  of  tradesmen  under  the  head  of  literal 
proof.  The  English  law  considers  surveys  as  written  proof; 
and  when  ancient,  they  make  evidence  in  themselves,  without 
proof  of  their  execution:  Poth.  on  Ob.,  No.  730;  8  Touiller,. 
691/No.  406;  Phil,  on  Ev.  822. 

The  testimony  of  the  witness  who  proved  the  signature  of 
the  parties  to  the  instrument,  was  objected  to  as  inadmissible. 
He  was,  however,  correctly  admitted.  It  is  every  day's  practice 
to  admit  agents  to  testify.  Any  supposed  interest  that  might 
arise  from  the  witness  once  having  owned  lands  in  the  Indian 
purchase  adjoining  the  defendant's  tract  above,  was  removed 
bj  a  lease  which  the  latter  executed. 

The  facts  proved  by  the  witness  may  be  given  in  his  own 
words.      We  could    not  condense  nor    make    them  clearer* 
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^'  Miller  and  Fulton,  after  they  parchased  the  lands  on  Bayou 
BcBuf,  caused  the  land  to  be  surveyed,  and  a  map  made  of  it. 
After  Clark  and  Wells  became  interested  in  the  purchase,  the 
parties  divided  the  land  among  themselves,  fixed  the  quanti^ 
of  each,  the  location,  and  allotted  the  portion  of  each;  and  des- 
ignated the  same  upon  the  general  map  of  the  land,  which 
signed  by  all  the  parties.  The  \7h0le  tract  contained  forty 
thousand  eight  hundred  arpents,  running  back  eighty  arpents 
on  each  side  of  the  bayou,  and  except  on  the  upper  side»  where 
twenty-five  arpents  ran  back  only  forty  arpents  on  one  side. 
Of  this  quantity,  Clark  took  fifteen  thousand  six  hundred 
arpents,  and  Miller,  Fulton,  and  Wells  ten  thousand  four 
hundred  arpents  each.  To  Clark  was  assigned  eleyen  thousand 
six  hundred  arpents  on  the  upper  side,  including  the  Choctaw 
Tillage,  and  running  down  near  to  the  Pascagoula  village,  and 
ran  from  Clark's  lower  line  sixty-five  arpents  front  on  the  base 
line.  Then  came  Wells,  running  sixty-five  arpents  front  from 
Fulton's,  including  the  site  of  the  Bilozi  village.  Then  came 
Miller,  below  Wells,  for  the  same  quantity;  and  then  came 
•Clark's  twenty-five  arpents,  making  his  complement  below  of 
four  thousand  arpents.  These  lands  being  thus  divided  by 
quantities,  and  located,  their  separate  portions,  as  allotted,  were 
designated  on  the  map  of  the  whole  tract.  And  then  a  separate 
map  of  each  of  the  portions  was  made,  representing  the  bayoa 
and  the  boundaries,  and  each  of  the  parties  had  a  map  of  hia 
part.  He  had  seen  and  inspected  those  of  Clarke  and  Fulton; 
he  knows  the  boundary  fixed  in  the  general  map  between  Clark 
■and  Fulton  corresponds  with  that  of  Fulton's  purchase  of  the 
land.  The  present  boundary  is  very  near  the  place  as  dee- 
iguated  on  both.'* 

The  testimony  obtained  from  the  witness,  whose  character  is 
iinimpeached,  and  of  course,  we  presume,  unimpeachable,  ia 
oorroberated  by  the  other  evidence  in  the  cause.  The  plat  an- 
nexed to  the  sale  made  by  Miller  and  Fulton  to  Clark,  which 
plat  was  deposited  in  Pedesclaux's  office,  supports  it.  One  of 
the  small  plats  made  at  the  time  the  witness  speaks,  and  given 
to  Fulton  as  the  evidence  of  his  share,  is  also  produced,  and 
was  properly  received,  as  making  a  part  of  the  res  gesUs.  This 
again  corresponds  with  and  sustains  that  obtained  from  the 
notary's  office;  they  both  show  such  a  division  as  the  witness 
speaks  of.  The  surveyor,  who  was  called  on  the  trial,  and  who 
measured  the  whole  tract,  swears  that  the  general  map  of 
Walther  was  niade  with  great  accuracy,  that  the  bayou  was 
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ooneetly  laid  down,  and  that  the  particular  plat  of  Fnlton'a 
part  correeponda  with  the  actual  location  made  by  the  defend- 
ant, his  vendee. 

It  has  been  objected  that  this  evidence  does  not  establish  a 
partition^  because  the  division  was  made  on  the  map,  and  not 
on  the  land;  that  the  lines  there  traced  were  intellectual,  and 
merelj  existed  in  the  mind. 

We  do  not  think  this  takes  away  from  the  division  the  char- 
acter of  a  partition.  Actual  separation  of  parts  is  not  necessary 
to  produce  it.  The  act  of  the  copartners,  allotting  to  one 
and  another  a  portion  of  the  mass,  which  each  can  take,  and 
each  enjoy  without  interruption,  with  the  part  assigned  to  his 
coparcener,  is  sufficient. 

If  the  doctrine  contended  for  were  true,  letters  cut  on  trees, 
or  posts  set  in  the  ground  after  an  actual  survey,  would  not 
produce  division  of  the  tract.  The  respective  portions  would 
still  remain  corporeally  united;  and  the  marks  on  the  trees,  or 
the  poets  placed  in  the  ground,  would  only  indicate  where  the 
line  had  once  run,  and  where  it  might  be  traced  again.  A  line 
which  can  be  ascertained  by  measurement,  according  to  dis- 
tances already  agreed  on,  produces  as  perfect  a  separation,  in 
the  eye  of  the  law,  as  that  which  may  be  drawn  by  going  from 
one  marked  object  to  another.  There  is  no  difference.  The 
legislation  of  the  country  at  the  time  the  transaction  took  place 
made  none.  Febrero  states  in  express  terms  that  partition 
may  be  either  real  or  intellectual;  for,  says  he,  as  things  are 
divided  intellectually  by  the  law,  they  may  be  by  man;  and  he 
adds  that  the  intellectual  division  may  not  only  be  of  rights 
and  actions,  but  also  of  corporeal  objects:  Febrero,  p.  2,  lib.  1, 
c.  2,  sec.  4,  Nos.  57,  58. 

Let  us  now  compare  the  strength  of  the  respective  titles. 
The  defendant  shows  an  actual  partition  to  have  taken  place. 
That  all  the  partners  consented  to  it,  and  agreed  that  each 
should  take  a  particular  portion  of  the  tract.  That  they  pro- 
ceeded to  enter  and  enjoy  their  respective  parts.  That  the 
vendor,  under  whom  he  claims,  entered  into  the  portion  allot- 
ted to  him;  that  he  sold  to  others  in  conformity  thereto;  and, 
finally,  that  the  locus  in  quo  now  held  by  him  is  within  the 
limits  assigned  to  his  vendor. 

These  acts,  in  our  opinion,  vested  in  each  of  the  partners  a 
l^al  title  to  the  part  set  off  to  him  by  this  partition.  Against 
this  tiUe  the  plaintiff,  claiming  under  one  of  the  partners. 
Wells,  shows  that  a  line  was  established  between  his  vendor 
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and  another  copartner,  Mjller,  by  which  Wells'  title  did  noi 
begin  at  sixtj-fiye  arpents  below  Fulton's  line,  according  to  the 
partition  preTiouslj  made,  but  fifty-seven  arpents  and  a  fraction* 
If  this  act  amounts  to  a  rescission  of  the  partition,  and  controls 
the  limits  of  the  land  already  assigned  to  Fulton,  the  plaintift 
must  succeed,  otherwise  he  can  not. 

But  it  is  clear  that  no  act  between  Miller  and  Wells  can  af- 
fect Fulton's  interest,  unless  Fulton  assented  to  it. 

Hence  an  attempt  was  made  in  argument  to  show  that  assent; 
but  in  this  we  are  of  opinion  the  plaintiff  entirely  failed.  Mil- 
ler, indeed,  proves  that  the  land  conveyed  by  Wells  to  Comp- 
ton  was  considered  to  be  within  Wells'  purchase,  and  that  Ful- 
ton knew  of  the  sale  and  the  terms.  But  though  it  might  be 
so  considered,  if  in  point  of  fact  it  were  not  so,  nothing  implies 
Fulton's  consent.  On  the  contrary,  Miller  swears  that,  in  his 
opinion,  Fulton  '*  would  have  made  objections  if  he  had  thoaght 
his  land  was  taken  by  the  conveyance  from  Wells  to  Compton." 
The  country  at  that  time  was  an  almost  impenetrable  forest  and 
cane-brake.  The  separate  portions  of  each  partner  had  not  as 
yet  been  actually  measured  nor  marked.  It  was,  therefore,  Terj 
difficult,  if  not  almost  impossible,  to  say,  until  that  measure- 
ment took  place,  where  the  line  of  each  partner  would  run. 
Nothing,  therefore,  can  be  inferred  from  his  silence.  Can  it 
from  any  other  circumstance  in  the  case;  from  the  calls  in  the 
sale,  for  example,  from  Wells  to  Compton?  This  call,  we  see, 
was  at  the  first  turn  on  the  bayou  below  the  Bilozi  village; 
expressions  which  gave  the  purchaser  the  same  right  to  begin 
at  the  lower  part  of  that  turn  as  on  the  upper,  and  if  fixed  at 
the  latter,  the  interference  would  have  been  little  or  none.  Is 
it  from  the  location  of  the  plaintiff?  It  is  shown  he  took  pos- 
session and  sold  to  another  below  the  point  which  he  now  fixes 
for  his  commencement.  Does  it  arise  from  Fulton  giving  as  a 
boundary,  in  the  sale  to  the  defendant.  Wells'  tract?  Whether 
the  plaintiff  or  defendant  be  right  in  their  pretensions.  Wells* 
land  would  still  have  been  the  boundary  below.  When  we  join 
to  the  absence  of  proof  of  assent  the  fact  that  within  one  year 
after,  Fulton  sold  with  warranty  to  the  defendant,  the  veiy  land 
which  it  is  now  said  he  abandoned,  we  do  not  think  there  can 
dxist  a  doubt  that  no  such  assent  was  given. 

But  it  has  been  urged  with  earnestness  that  the  confirmation 
by  the  act  of  congress  has  reduced  the  front  of  the  tract,  and 
diminished  the  quantity  which  some  of  the  partners  held,  and 
particularly  that  of  the  vendor  of  the  plaintiff.     This  is  true. 
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but  it  does  not  follow  that  the  vendee  under  a  partifcion  for- 
merly made  can  be  evicted,  or  that  a  question  involyiug  so  many 
matters  as  would  arise  on  a  new  partition,  can  be  settled  by  two 
out  of  a  great  many  of  the  vendees  of  the  partners.  All  must 
be  before  the  court  were  this  a  case  in  which  a  re-partition 
could  be  called  for.  But  it  could  not,  in  our  judgment,  if  it 
all  were  before  the  court.  The  Spanish  law  required  the  lesion 
should  amount  to  one  sixth,  to  justify  a  resort  to  such  a  meas- 
ure, and  here  only  eight  arpents  are  lost,  which  is  not  the  one 
fiixth  of  sixty-five  arpents. 

But,  on  the  other  ground,  no  such  rescission  could  take  place. 
By  the  same  law,  where  the  error  did  not  arise  from  inequality 
In  the  lots,  or  fraud,  or  error,  but  from  eviction  taking  place, 
subsequent  to  the  partition,  no  rescission  was  allowed.  Each 
partner  remained  in  possession  of  the  objects  partaken,  and  was 
responsible  to  his  copartner  in  warranty.  Here  no  inequality 
existed  at  the  time  of  the  partition,  but  all  the  injury  sustained 
has  proceeded  from  an  eviction  since  produced  by  a  higher  title, 
vis.,  that  of  the  United  States:  Febrero,  pt.  2,  lib.  2,  o.  9, 
sec.  1,  Nos.  1  to  6;  Id.,  sec.  2,  No.  20. 

On  no  ground,  therefore,  that  we  can  find  tenable,  or  sus- 
tained by  law,  can  the  defendant  be  deprived  of  the  premises 
in  dispute.  We  have,  we  believe,  noticed  all  the  points  made 
in  the  cause;  and  we  have  endeavored  to  make  the  case  as  plain 
to  others  as  it  appears  to  us. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 

J.,  being  defendant  in  the  cause,  did  not  sit. 


See,  aa  to  the  adminibility  of  parol  evidence  to  ahow  the  contenta  of  a 
vritin^  when  the  aame  haa  been  loet,  Ocean  Ins.  Co,  v.  Franeia^  19  Am.  Deo. 
M9;  /Sakam  v.  Markham,  20  Id.  232. 

pABTinoK,  WHXN  FOLLOWED  BT  POSSESSION,  IB  Valid,  although  made  by 
parol:  Jadtaony.  Harder,  4  Am.  Deo.  262,  note 266;  ffaughabaugh  v.  HoncUd^ 
6  Id.  648.  See,  aa  to  what  aeiain  is  neceaaaiy  to  maintain  partition,  7  Id. 
225;  and  Wiaeleg  v.  FimUay,  15  Id.  712,  aa  to  when  partition  ia  a  matter  of 
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/iTDGMm  DT  Fatob  ov  THE  Validitt  OF  A  WiLL,  in  an  action  bron^t 
hj  an  heir  against  an  executor,  is  not  binding  npon  the  legatees  who  are 
noiparties* 
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DiOLA&ATioir  OF  THS  MoTBBB  OF  A  Slavx  Chxld,  that  the  girct  to  her 
danghter  her  freedom,  upon  her,  the  donor^s,  death,  makeesaehdaogfater 
a  9UUu  Uber  nntil  the  death  of  the  mother,  upon  the  happening  of  whioh 
Bhe  beoomes  free. 

BCLATiONBHip  OF  Pabbnt  akd  Ceild  did  not»  under  the  laws  of  Spain, 
prevent  ench  persooe  from  holding  each  otiier  as  slaves^  neither  did  it 
prevent  their  holding  each  other  as  a  Mtatu  Uber, 
liiGAcr  OE  Donation  Mabb  to  a  Slays,  innred,  nnder  the  laws  of  Spain, 

to  the  master's  benefit. 
.£NAcrME.vT  OF  A  GENERAL  provision  existing  in  the  Spanish  law  into  the 
code  of  Louisiana  does  not  have  the  effect  of  repealing  an  exoepfcioa 
which  accompanied  that  general  provision  in  the  Spaush  law. 

Appeal  from  the  court  of  the  sixth  district  The  facts  aie 
detailed  at  length  in  the  court's  opinion. 

Bo8t^  for  plaintiffs. 
Boyce^  for  the  interrenor. 
fiuUard,  for  defendant. 

By  Court,  Pobteb,  J.  The  plaintiffs  state  that  they  are 
legatees  on  a  uniyersal  title  of  their  deceased  father,  Joseph 
Dupr6,  who,  on  the  sixth  of  July,  1810,  made  his  last  will  and 
testament,  in  which,  after  giving  sixty-four  hundred  dollars  to 
J.  B.  S.  Cloutier,  his  brother  of  half  blood  and  only  heir,  he 
made  a  bequest  to  the  petitioners  of  all  his  slaves,  lands,  live- 
stock, etc. ,  after  his  debts  were  paid.  The  petition  states  other 
facts,  which  it  is  not  necessary  for  understanding  the  opinion 
of  the  court,  to  set  out. 

The  defendant  pleads  among  other  things: 

1.  Ee8  judicata  in  this:  That  there  was  a  suit  between  him  as 
curator  to  the  heir  at  law,  and  the  testamentary  executor  of 
said  will,  who  represented  all  the  parties  interested;  and  that 
by  the  judgment  rendered  in  said  case,  the  whole  of  the  prop* 
ert}'  of  the  deceased  testator  was  decreed  to  belong  to  the  heir 
at  law,  J.  B.  S.  Cloutier.  That  the  said  J.  B.  S.  Cloutier  has 
since  died,  and  that  the  respondent  is  his  heir  and  represents 
all  right  which  bis  son  acquired  in  the  succession. 

2.  That  the  plaintiffs  were  incapable  of  receiving  any  legacy 
from  the  testator,  because  they  are  the  children  of  Adelaide,  a 
woman  of  color,  who  was  the  concubine  of  the  said  testator, 
and  lived  with  Lim  for  a  long  time  before,  and  at  the  time  of 
his  death,  in  open  concubinage. 

The  cause  being  thus  at  issue,  the  mother  of  the  plaintiffs  in- 
tervened, and  stated,  that  if  her  children  were  slaves,  as  ihs 
defendant  Lad  alleged  they  were  under  the  decree  of  the  cour^ 


Sept.  1831.]  Yalsian  v.  Gloutubb.  181 

then  it  followed  tlutt  the  beqaeat  belonged  to  their  owner,  and 
not  to  the  heir-at-law;  that  this  owner  was  her  mother,  and 
that  she  had  since  died,  and  her  succession  had  devolved  on 
the  interpleader.  In  conseqaenoe  she  prayed  that  the  court 
might  decree  and  adjudge,  that  the  property  left  by  Dupr6  be- 
longed to  her. 

To  this  petition  in  intervention,  the  defendant  answered: 
That  the  petitioner  had  no  right  to  intervene.  That  she  was 
legally  represented  by  the  executor  in  the  suit  between  him  and 
J.  B.  S.  Cloutier;  and  that  by  law  as  well  as  by  the  decree  in 
that  case,  the  legacies  were  declared  null,  in  consequence  of 
the  incapacity  of  the  legatees. 

The  first  question  to  be  examined,  is  the  plea  of  res  judicata. 
We  are  of  opinion  it  is  not  sustained.  Parties  must  be  heard 
before  they  can  be  condemned;  and  it  does  not  appear  the  pres- 
ent plaintiffs  were  represented  in  the  suit  to  which  the  authority 
of  the  thing  judged  is  offered  against  them.  The  law  says,  in 
case  of  a  contestation,  the  executor  may  interfere  to  sustain  the 
validity  of  the  will.  There  ia  no  doubt  he  may,  and  it  is  per- 
haps his  du<7  to  do  so.  But  his  right  to  interfere  in  a  con- 
testation can  not  be  extended  to  make  him  the  representative  of 
the  conflicting  interests  which  the  will  has  created. 

The  next  is  -the  right  of  the  plaintiffs.  They  contend  they 
were  free,  because  their  mother  was  free.  The  proof  of  her 
freedom  is  offered  in  an  act  made  by  their  grandmother  previous 
to  their  birth;  it  is  dated  the  twenty-eighth  of  December,  1797. 
She  had  the  preceding  year  purchased  her  daughter,  and  in 
this  act  she  declared  that  from  maternal  love  and  affection,  she 
thereby  gave  freedom  to  her  daughter  from  the  moment  of  her, 
the  donor's,  death.  In  other  words,  she  made  her  daughter  a 
aUUuUber. 

But  the  plaintiffs  insist  that  this  declaration  on  the  part  of 
the  mother,  manumitted  the  daughter,  and  in  support  of  their 
position  they  rely  on  the  Boman  Code,  lib.  7,  tit.  6,  Nos.  9, 10; 
and  the  9th  note  of  Grpgorio  Lopez,  on  the  5th  law  of  the  15th 
title  of  the  4th  Partidas. 

We  have  examined  these  authorities,  and  it  appears  to  us 
that  manumission  did  not  necessarily  result  from  such  a  declara- 
tion. That  it  is  a  presumption  which  the  law  raises  from  the 
parent  calling  the  slave  his  child  in  a  public  instrument;  and 
nothing  in  the  provisions  of  the  Boman  law  prevented  the 
father  or  mother  holding  the  child  in  slavery,  whien  either 
qualified  the  acknowledgment  in  the  authentic  act.    By  the 
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laws  of  Spain  the  relation  of  father  and  son  did  not  prevent 
their  holding  each  other  as  slaves,  and  we  think  that  as  thej 
were  permitted  to  hold  each  other  as  a  slave  thej  might  hold 
him  as  a  atatu  liber,  and  make  him  such:  Part.  4,  tit.  21,  law  1. 

This  opinion  renders  it  unnecessai^  to  examine  a  question 
much  discussed  on  the  argument,  whether  natural  children 
could  be  considered  as  persons  interposed  to  convey  a  dona- 
tion to  their  mother,  a  concubine,  whom  the  law  considers  in« 
capable  of  receiving. 

The  last  question  is  the  right  of  the  mother,  who  by  the  de- 
cease of  the  grandmother  has  become  free.  She  insists  that  if 
she  and  her  children  were  slaves  to  her  mother  at  the  time  the 
legacy  was  given,  it  follows  that  the  property  bequeathed  be- 
came that  of  her  mother;  because  by  law,  everything  given  to 
the  slave  by  last  will  and  testament  belongs  to  the  master. 

To  this  pretension  the  defendant  opposes  the  one  hundred 
and  ninety-third  article  of  the  old  civil  code,  which  declares  dis- 
positions to  an  heir  incapable  of  receiving,  cadtiffiie,  or  lapsed: 
CivU  Code,  250,  art.  193. 

If  this  disposition  stood  alone  in  our  law,  it  would  be  conclu- 
sive against  the  right  which  the  mother  seta  up.  But  at  the 
time  this  testament  was  opened,  in  the  year  1810,  the  laws  of 
Spain  were  in  force  in  Louisiana;  and  although  we  find  in  them 
the  same  general  provision  that  there  is  in  our  code,  namely, 
that  a  legacy  to  a  person  incapable  of  receiving,  is  null  and 
of  no  effect,  we  find  an  exception  standing  with  it,  created  by 
positive  statute,  that  a  legacy  given  to  a  slave,  shall  belong  to 
the  master  of  that  slave  in  the  same  manner  as  if  the  gift  waa 
directly  made  to  him:  Part.  4,  tit.  21,  law  7;  Febrero,  pL 
2,  lib.  2,  cap.  8,  sec.  3,  No.  86. 

The  question  then  recurs,  does  the  enactment  in  our  code  of 
a  general  provision  existing  in  the  Spanish  law,  repeal  the  ex- 
ception which  accompanied  it  in  that  law.  We  have  so  repeat- 
edly decided  the  contrary,  and  the  jurisprudence  of  the  court  ia 
so  fixed  in  this  matter,  that  it  is  unnecessary  to  refer  to  cases  in 
which  the  principle  has  been  settled. 

We  think,  as  the  freedom  of  the  mother  took  place  the  instant 
the  grandmother  died,  there  was  capacity  to  inherit.  The  sao- 
cession  and  liberty  came  at  the  same  moment;  there  viras,  oon* 
sequently,  no  incapacity  existing  when  the  inheritance  devolved 
on  the  legatees. 

The  court  below  and  juiy  decided  the  case  in  favor  of  the 
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grandchildren.  Thai  judgment  must  be  reversed,  and  ouni  be 
for  the  mother. 

Thej  also  decided  that  the  defendant  should  pay  interest 
once  the  time  be  received  the  estate  from  the  executor.  The 
property  had  been  previously  sold,  and  the  proceeds  were 
handed  over  to  the  defendant,  in  money;  we  do  not  there  ore  see 
on  what  ground  the  interest  was  given.  He  did  not  hold  it  in 
right  of  the  plaintiff,  but  contradictorily  to  her;  and  the  case 
can  not  be  distinguished  from  that  of  any  other  debtor  who 
owes  money,  and  neglects  or  refuses  to  pay  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed. 
And  it  is  further  ordered,  adjudged,  and  decreed  that  the  in« 
tervenor,  Adelaide,  f.  w.  c,  do  recover  of  the  defendant  the 
som  of  six  thousand  six  hundred  and  eighty-six  dollars,  with 
interest  at  the  rate  of  five  per  cent,  from  the  twenty-eighth  of 
Apzil,  1830,  until  paid;  and  costs  in  the  court  of  the  first  in- 
stance.   Those  of  the  appeal  to  be  paid  by  the  appellees. 

JuMncEVT,  npon  whom  and  aa  to  what  conolnaive:  C<^  v.  Tracy,  20  Am. 
Dee.  110;  Twma  v.  Hima,  Id.  57a  See  note  to  (holer  v.  Cox,  18  Id.  162, 
vhere  re*  adjudieata  aa  an  eatoppel  ia  oonaidered  and  the  aathoritiea  in  thia 
aie  oolleoled. 
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[7  GSBnBAV.lM.] 

QvABukjrrojta,  Indobsobs,  axi>  Co-oblioors,  or  co-pn>miMii»  ara  all 
for  othersy  who  are  liable  in  the  first  instance  as  principala. 

Bytbett  is  Geneballt  Used  in  a  Limited  Sense,  to  designate  one  who  enters 
into  a  contract  with  another,  as  principal,  either  Jointly,  or  jointly  and 
seTerally,  and  at  the  same  time;  and  who  in  all  cases  may  be  sned  jointly 
with  the  principal  without  demand  or  notice. 

Guabantor  is  One  wuo  Becomes  Liable  for  the  obligation  of  another,  by 
contract  entered  into  before  or  after  the  principal  obligation.  He  mnat 
be  sned  separately,  and  where  a  pre-existing  debt  is  the  subject  of  the 
guaranty  he  can  not  bo  made  liable,  unless  a  seasonable  demand  for  pay- 
ment be  made  on  the  principal  and  notice  given  to  him  of  the  principal's 
failure  to  pay;  but  where  the  original  debt  was  due,  payable,  and  abso- 
lute before  the  guaranty  was  entered  into,  or  where  from  the  abaolnte 
character  of  the  debt  guaranteed  nothing  remains  to  be  done  by  the  cred* 
itor  to  perfect  his  rights,  demand  and  notice  are  unneoessaiy  to  render 
the  guarantor  liable. 

Onx  Distinction  BETWEEN  A  SiTBSTT  AND  A  GuA&ANTOB  is,  that  the  oonndera- 
tion  for  the  contract  of  the  former  is  generally  the  same  as  that  upon 
which  the  contract  of  the  principal  is  founded;  but  the  contract  of  the 
latter  requires  a  new  and  independent  consideration,  except  where  tlie 
guaranty  is  made  at  the  same  time  the  principal  contract  is  entered  into. 

Mbbb  Delay  to  Pdbsue  thb  Pbincipal,  and  collect  the  money  of  him,  doee 
not  discharge  a  surety  or  guarantor,  provided  such  delay  be  nnacoonynied 
by  fraud  or  an  agreement  not  to  prosecute  the  principaL 

Assumpsit  on  an  agreement  in  writing,  signed  by  the  def«nd- 
anty  dated  January  14,  1825,  as  follows:  ''  Whereas,  Tristram 
Hooper,  of  Saco,  has  given  his  several  notes  of  hand  to  Jamea 
Bead  and  Company,  of  Boston,  one  dated  Norember  25, 1824, 
for  six  hundred  and  «)iprhty-Dine  dollars  and  eleven  cents,  and 
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the  other  dated  November  26, 1824,  for  one  thousand  one  hun- 
dred and  BIX  dollars  and  sixty-four  cents;  and  whereas,  said 
Tristram  has  conveyed  to  me  by  his  deed  of  this  date  a  lot  of 
land  in  said  Saco,  being  numbered,"  etc.  "  Now,  for  the  con-^ 
sideration  above,  and  in  consideration  that  the  said  James  Bead 
and  Company  have  promised  to  and  will  forbear  to  sue  Raid  Tris* 
tnm  on  said  notes  of  hand  for  and  during  the  term  of  twelve 
months  from  the  date  hereof,  I  promise  to  pay  the  said  Bead 
and  company  the  sum  of  thirteen  hundred  dollars  at  that  time^ 
unless  the  same  shall  have  been  paid  by  said  Hooper."  At  tho 
trial  it  appeared  that  Hooper  continued  in  business  at  Saco,. 
having  a  stock  of  goods  liable  to  attachment  of  the  value  of  two 
thousand  dollars,  from  the  date  of  the  said  notes  till  his  death 
in  November,  1826.  Hooper's  estate  being  insolvent,  plaintiffs 
received  a  dividend  therefrom  of  four  hundred  and  forty-four 
dollars  and  thirty-nine  cents,  being  the  pro  rata  tbey  were  enti-^ 
tied  to  upon  the  two  notes  mentioned  in  tbe  agreement,  and  a. 
third  note  of  two  hundred  and  twenty-nine  dollars  and  twelvo 
cents.  The  dividend  was  received  by  plaintiff,  under  an  agree-^ 
ment  with  defendant,  that  the  rights  of  neither  should  be  af- 
fected thereby.  In  the  summer  of  1825,  seven  hundred  dollars- 
were  paid  on  the  largest  of  the  two  notes  mentioned  in  defend- 
ant's agreement.  In  June,  of  tbe  same  year,  the  defendant  al- 
lowed the  land  conveyed  to  him  by  Tristram  to  be  sold  and  tho 
proceeds  to  be  paid  to  Hooper.  No  notice  of  the  non-payment 
of  the  two  notes  was  ever  given  to  the  defendant,  nor  demand 
made  on  him  until  after  the  commencement  of  this  action;  nor 
did  it  appear  that  plaintiff  had  ever  taken  any  measure  to  en- 
force payment  from  Hooper.  Whether  the  action  could  be  main- 
tained was  submitted  to  the  court. 

O.  Thacher,  for  plaintiffs.  The  debt  being  due  and  payable 
vrhen  the  guaranty  was  given,  no  demand  and  notice  were  nec- 
essary: Warrington  v.  Fiirher^  8  East,  245;  Phillips  v.  Astling,  2 
Taunt.  206;  Cannon  v.  Oibbs,  9  Serg.  &  R.  202;  Sage  v.  WUcox^ 
6  Conn.  81;  Oxford  Bank  v.  Haxjnes,  8  Pick.  423  [19  Am.  Dec. 
334];  Bedhead  v.  Carter^  1  Stark.  14;  Ooring  v.  Edmunds^  G 
Bing.  94;  Williams  v.  Granger^  4  Tay,  444;  Cobb  v.  LiUle^  2 
Greenl.  261  [11  Am.  Dec.  72].  Nor  is  the  defendant  dis» 
charged  by  delay:  Bees  v.  Berringion,  2  Yes.  540;  Bunt  v. 
Bridgham,  2  Pick.  583  [13  Am.  Dec.  458];  United  States  y.  Kirk- 
Patrick,  9  Wheat.  724.  But  if  demand  and  notice  are  gener- 
ally neoessaxy,  yet  if  the  guarantor  has  been  collaterally  indem-- 
[,  or  has  funds  in  his  hands  for  that  specific  object,  he  is 
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not  entitled  to  any  demand  or  notice:  Bondy.  Famham,  5  Mass. 
170  [4  Am.  Dec.  47];  Mead  ▼.  SmaU,  2Greenl.  207  [11  Am.  Dec. 
^2];  Sturges  v.  Bobbins,  7  Mass.  801;  8  Wheat.  148.  He  also 
<;ontended  that  plaintiffs  had  a  right  to  apply  the  payments 
made  to  such  part  of  their  debt  as  was  ansecored  by  the  d^ 
fendant:  Mayor  etc.  v.  PaUen,  4  Cranch.  816;  Field  ▼.  Holland, 
6  Id.  8;  Cremer  v.  Higginson,  1  Mas.  888. 

M.  Emery,  for  defendant, 

E.  Shepley,  in  reply,  for  plaintiffs. 

By  Court,  Mellen,  C.  J.  Strictly  speaking,  gnarantorB,  in<- 
dorsers,  and  co-obligors,  or  co-promisors  are  all  sureties  for 
others,  who  are  the  principals;  but  still,  in  common  parlance, 
the  word  surety  is  used,  in  a  more  limited  sense,  to  mean  a  co- 
obligor  or  co-promisor,  entering  into  a  contract  with  the  prin- 
cipal jointly,  or  jointly  and  severally,  and  at  the  same  time.  He 
may,  in  all  cases,  be  sued  jointly  with  the  principal.  No 
demand  of  the  debt,  or  notice  of  its  non-payment  by  the  princi- 
pal, need  be  proved  in  an  action  against  such  surety,  in  any 
oase.  But  the  contract  of  a  guarantor  is  entered  into  by  him 
before  or  after  that  of  the  principal,  generally,  and  has,  in  terms, 
A  special  reference  thereto.  His  contract  always  being  of  this 
peculiar  character,  he  must  always  be  sued  separately,  and  in 
many  cases  he  can  not  be  made  chargeable  unless  a  seasonable 
demand  of  payment  be  made  on  the  principal,  and  notice  of 
non-payment  given  to  the  guarantor,  where  a  pre-existing  debt 
is  the  subject  of  the  guaranty. 

In  support  of  the  above  positions,  the  following  cases  may 
be  cited:  HvLtd  v.  Adamts,  5  Mass.  858  [4  Am.  Deo.  68];  Carver 
V.  Warren,  Id.  545;  Moiea  v.  Bird,  11  Id.  436  [6  Am.  Dec.  179]; 
White  V.  Howland,  9  Id.  814  [6  Am.  Dec.  71];  Upham  v.  Prinoe, 
12  Id.  14;  Oxford  Bank  v.  Eaynes,  8  Pick.  428  [19  Am.  Dec. 
384];  Sage  v.  Wilcox,  6  Conn.  81;  Phillips  v.  Astling,  2  Taunt 
206;  Warrington  v.  FUrbor,  8  East,  242;  Swinyard  v.  Bowes,  6 
Mau.  &  Sel.  62;  Cannon  v.  Gibbs,  9  Serg.  &  B.  202.  Another 
distinction  between  a  surety  and  a  guarantor  is  that  a  promise 
of  a  surety  is  supported  by  the  consideration  on  which  the 
promise  of  the  principal  is  founded,  and  no  other  need  be 
proved;  but  the  engagement  of  a  guarantor  must  be  founded 
on  some  new  or  independent  consideration,  except  in  those 
oases  where  the  guaranty  is  given  at  the  time  the  debt  is  con* 
tracted  by  the  principal,  and  so  may  be  considered  as  connected 
frith  it.    In  support  of  the  above  principle  in  relation  to  a 
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guarantor  are  the  cases  of  Leonard  v.  Vredeiiburgh,  8  Johns.  29 
l5  Am.  Dec.  317];  D'Wblf  \.  Babaud,  1  Pet.  476:  Bailey  t. 
Ereeman^  11  Johns.  221  [6  Am.  Dec.  871];  Sunt  v.  Adams,  and 
Sage  v.  WUcox,  cited  before;  3  Kent  Com.  86,  87;  Oxford  Bank 
▼.  Haynes,  [19  Am.  Dec.  334],  before  cited;  and  Packard  v. 
Bichardson,  17  Mass.  122  [9  Am.  Dec.  123]. 

With  respect  to  the  question  of  demand  and  notice,  in  order 
to  charge  a  guarantor  of  the  payment  of  a  pre-existing  debt, 
there  seems  to  be  less  certainty  than  might  haye  reasonably 
heen  expected,  considering  the  importance  of  the  subject,  es- 
pecially in  the  commercial  community.  In  the  before-men- 
tioned cases  of  Warrington  t.  Furbor,  PhiUips  ▼.  AaUing,  Cannon 
▼.  GibbSy  Sage  v.  WdcoXy  and  Oxford  Bank  v.  ffaynes,  and  some 
ethers,  demand  and  notice  were  decided  to  be  necessary,  unless 
in  case  of  the  insolvency  of  the  principal.  In  Bedhead  v.  Carter, 
Ooring  t.  Edvoards,  AUen  ▼.  Brighimore,  20  Johns.  365,^  WU- 
Uam8  T.  Oranger,  Cobb  t.  LUUe,  and  some  others,  such  demand 
and  notice  were  decided  not  to  be  necessary.  It  is  important 
to  ascertain  the  true  grounds  of  these  apparently  opposing  de- 
cisions; and  we  apprehend  that  the  principle  on  which  they 
rest,  when  carefully  examined,  will  explain  their  seeming  con- 
tradictions and  show  their  consistency.  The  essence  of  the 
engagement  of  a  guarantor  of  the  character  we  are  considering, 
we  apprehend,  is  that  the  debt  shall  be  paid,  if  the  creditor 
shall  take  the  usual  and  legal  steps  to  secure  it,  or  render  the 
principal's  liability  absolute.  In  Warrington  t.  Furbor,  PhillipB 
T.  Agffing,  Cannon  y.  Oibbs,  and  Oxford  Bank  v.  Haynes,  the 
gnaranty  was  that  certain  debts  arising  on  bills  of  exchange  or 
promissory  notes,  but  which  were  not  then  payable,  should  be 
duly  honored  and  paid.  The  case  of  Bank  of  New  York  v.  Idv^ 
ingdon,  2  Johns.  Cas.  409;  Cumpsion  t.  McNair,  1  Wend.  457, 
are  of  the  same  character,  and  demand  and  notice  were  held 


In  the  case  of  Sage  ▼.  Wilcox  it  does  not  appear  when  the 
note,  the  payment  of  which  was  guaranteed,  was  made  payable; 
besides,  in  addition  to  the  want  of  notice  in  due  season,  the 
court,  in  their  opinion,  say  the  promise  alleged  was  absolute, 
bat  that  which  was  proved  was  conditional.  It  is  true,  that 
want  of  demand  and  of  seasonable  notice  was  one  ground  of 
&e  decision;  but  when  we  take  into  consideration  the  terms  of 
guaranty,  viz.,  ''I  hereby  guaranty  the  payment  of  the  within 
note  one  year  from  this  date,  whether  a  suit  is  brought  against 

1.  AOm  ▼.  MigkbMrt,  90  Joluii.  866  (11  Am.  Dm.  988]. 
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the  signer,  Jacob  Wilcox,  or  not/'  it  seems  somewhat  singular 
that  the  court  considered  a  demand  on  the  signer  as  essentiaL 
The  decision  is  at  Tariance  with  WUliams  y.  (franger,  and  sevetal 
other  important  cases,  among  which  is  that  of  Allen  y.  Rightmere, 
above  cited.  In  most  of  the  other  cases  before  named,  where 
demand  and  notice  were  held  necessaiy,  the  plaintiff  had  not 
taken  the  legal  steps  to  charge  the  principal  debtor  and  obtain 
the  money,  and  the  omission  so  to  do  was  not  excased  on  acoonut 
of  insolyency.  In  all  these  and  similar  cases  it  is  evident  that 
certain  measures  are  to  be  pursued  by  the  creditor  to  give  effect 
to  the  guaranty,  cases  of  insolyency  excepted.  But  when  the 
debt,  which  is  the  subject  of  the  guaranty,  has  become  doe 
and  payable,  and  absolute  before  the  guaranty  is  given,  the 
creditor  has  nothing  to  do  to  perfect  his  legal  c^aim  on  the 
principal,  it  has  become  perfect,  and  the  guarantor  must  be 
deemed  conusant  of  that  fact;  and  when  a  creditor's  rights 
upon  a  bill  of  exchange  or  an  indorsed  note  have  become  ab- 
solute as  against  all  parties  chargeable  upon  it,  or  when,  frouk 
the  absolute  character  of  the  debt  guaranteed,  nothing  of  a 
preliminary  nature  on  the  part  of  the  creditor  is  by  law  required 
to  perfect  his  rights,  why  should  demand  and  notice  be  essen- 
tial to  entitle  him  to  maintain  his  action  against  the  guarantor? 
We  apprehend  that  upon  examination  it  will  be  found  that  the 
cases  cited,  as  well  as  others,  in  which  demand  and  notice  have 
been  held  to  be  unnecessary,  were  decided  upon  the  foregoing 
distinction.  In  Ocbb  y.  LUUe,  Crague's  note  was  dated  April 
80,  1817,  payable  in  six  months,  and  on  the  back  of  the  note 
the  defendant  wrote  these  words:  ''  I  guaranty  the  payment  of 
the  within  note  in  six  months.  Thomas  Little.  June  3, 1817.'* 
Here  the  guaranty  was  absolute,  extending  Little's  term  of 
payment  beyond  the  six  months  named  in  the  body  of  the 
note;  and  nothing  was  by  law  required  to  be  done  by  Ck>bb  to 
perfect  his  claim  against  Crague.  The  court  held  that  a  de- 
mand on  Crague,  and  notice  to  Little,  were  not  neoessaxy.  The 
court  proceeded  on  the  same  principle  in  Breed  y.  JBiUhouae,  7 
Oonn.  523,  in  which  the  payee  of  a  promissoiy  note,  after  it  be- 
came due,  received  a  guaranty  of  a  third  person  in  these 
words:  '*  I  hereby  guaranty  the  payment  of  this  note  within 
four  years.*'  The  court  held  it  an  absolute  guaranty,  and  that 
demand  and  notice  were  unnecessary.  Here  the  note  being 
ikie  at  the  time  of  the  guaranty,  nothing  was  required  to  be 
done  to  perfect  the  payee's  rights  against  the  promisor.  So  in 
the  case  of  KarUm  v.  Eastman,  4  Greenl.  421,^  the  court  aaj: 

1.  4  0m«ii1.621. 
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"  If  A.  holds  a  note  against  B.,  for  one  hundred  dollars,  pay- 
able in  one  year,  and  0.  guaranties  the  payment  of  it  when  due, 
in  such  a  case,  notice  is  superfluous."  So  in  Allen  y.  Bighimere^ 
before  cited,  the  coui-t  decided  that  no  demand  and  notice  were 
necessary,  considering  the  promise  of  the  guarantor  as  ab- 
solute that  the  maker  of  the  note  should  pay  it,  or  that  he  him- 
•elf  would.  In  Boyd  ▼.  Cleveland,  4  Pick.  525,  the  defendant, 
an  indoFser,  declared  to  the  plaintiffs,  who  had  no  confidence 
in  the  other  parties  to  the  note,  that  he  should  be  in  New  York 
when  the  note  would  become  due,  and  would  take  it  up,  if  not 
paid  by  any  other  party  to  it;  and  the  court  held  that  the  plaint- 
ifia  were  not  bound  to  give  notice  of  the  non-payment  by  the 
maker,  as  in  those  cases  where  an  implied  promise  is  relied  on. 
In  Bedhead  ▼•  Carter  no  notice  was  given,  but  the  cause  was  de« 
cided  on  another  ground,  namely,  that  the  undertaking  or  en« 
gagement  was  absolute,  and  so  no  notice  was  necessary.  It 
was  a  case  at  nisi  prius,  and  the  promise  of  the  defendant  seems 
to  have  been  considered  as  an  independent  and  original  con- 
tract on  his  part. 

The  case  of  Jones  v.  Cooper,  Oowp.  228,  was  different  from 
the  present;  it  merely  presented  the  question  whether  ihe  de- 
fendant's promise  was  a  collateral  one,  and  so  was  within  the 
statute  of  frauds.  And  Adney's  case  also  was  one  of  a  collateral 
and  contingent  nature,  and  so  not  provable  before  commis- 
sioners of  bankruptcy. 

In  the  case  at  bar  it  appears  that  Hooper,  on  the  twenty-fifth 
of  November,  1824,  gave  his  promissory  note  to  the  plaintiffs 
for  six  hundred  and  eighty-nine  dollars  and  eleven  cents,  and 
on  the  next  day  gave  them  another  note  for  one  thousand  one 
hundred  and  six  dollars  and  sixty-four  cents,  both  payable  on 
demand;  and  that  the  defendant,  on  the  fourteenth  day  of 
January,  1825,  signed  the  agreement,  on  which  the  present 
action  is  founded;  and  he  states  that  in  consideration  of  a  con- 
veyance of  a  tract  of  land  to  him  by  Hooper,  and  of  the  plaint- 
iffs' promise  to  forbear  to  sue  Hooper  on  said  notes  of  hand, 
for  and  duiing  the  term  of  twelve  mouths  from  the  date  of  his 
contract,  and  of  their  actual  forbearance  during  that  term,  he 
would  pay  the  plaintiffs  the  sum  of  one  thousand  three  hun- 
dred dollars  at  the  end  of  said  twelve  months,  unless  the  same 
should  then  have  been  paid  by  said  Hooper.  The  considera- 
tion of  this  promise  is  a  legal  one;  and  no  question  is  made  as 
to  its  sufficiency.  No  demand  was  made  on  Hooper  at  the 
end  of  the  twelve  months,  though  for  many  months  after  that 
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time  he  remained  solvent  and  amplj  able  to  pay  the  notes. 
And  it  is  not  denied  that  the  plaintiffs  did  forbear  to  soe 
Hooper  during  the  twelve  months.  On  these  facts  it  is  con- 
tended that  this  action  is  not  maintainable,  on  account  of  the 
omission  to  demand  payment  of  Hooper  at  the  end  of  the  term 
of  credit  to  the  defendant,  and  to  give  notice  of  non-payment 
by  him;  and  also  on  account  of  the  laches  of  the  plaintiffs  in 
not  collecting  the  money  of  Hooper  in  his  life-time.  With  re- 
spect to  this  latter  objection,  we  would  observe  that  it  has  been 
repeatedly  decided  that  mere  delay  to  pursue  the  principal  and 
collect  the  money  of  him,  does  not  discharge  a  surety  or 
guarantor,  provided  such  delay  be  unaccompanied  by  fraud,  or 
an  agreement  not  to  prosecute  the  principal,  made  without  the 
assent  of  such  surety:  Lock  v.  Vniied  States,  3  Mason,  446;  Hunt 
y.  Bridgham,  2  Pick.  583  [13  Am.  Dec.  458];  Uniied  Stales  t. 
Kirhpatrick,  9  "Wheat.  724;  Kennebec  Bank  v.  Ikickerman^  5 
Greenl.  130  [17  Am.  Dec.  209].  As  to  the  objection  that  no 
demand  was  made  on  Hooper,  or  notice  of  non-payment  given 
to  the  defendant,  the  cases  before  cited  as  applicable  to  such  a 
guaranty  as  the  present,  furnish  an  answer.  The  liability  of 
Hooper  on  his  notes  to  the  plaintiff  was  an  absolute  one  at  the 
time  he  signed  the  guaranty;  they  had  then  a  perfect  right  of 
action  upon  them  against  Hooper,  without  any  demand  upon 
him.  The  defendant  did  not  employ  the  language  made  use  of 
in  the  case  of  Sage  v.  WUcox,  **  I  guaranty  the  payment  of  the 
note;"  but  it  is:  "I  promise  to  pay  the  sum  of  one  thousand 
three  hundred  dollars  at  that  time,"  the  end  of  twelve  months, 
**  unless  the  same  shall  have  been  paid  by  said  Hooper."  If 
the  defendant  at  that  time  had  called  on  the  plaintiffs  to  pay 
the  notes  according  to  his  promise,  he  would  have  learned 
that  they  had  not  been  paid,  and  that  he  must  pay  them. 
Nothing  being  necessary  to  be  done  on  the  part  of  the  plaintiflEs 
to  perfect  their  rights  as  against  Hooper,  this  case  does  uot 
come  within  the  principle  of  the  decisions  before  mentioned,  in 
which  demand  and  notice  were  held  necessary.  The  plaintiffs 
knew  that  Cutts  had  received  a  conveyance  of  a  tract  of  land 
from  Hooper  by  way  of  indemnity  against  loss  in  consequence 
of  the  guaranty;  and  the  land  thus  conveyed  was  stated  at  the 
argument  to  be  worth  one  thousand  three  hundred  dollars  or 
more;  and  this  fact  was  not  denied.  This  very  circumstance 
naturally  lulled  the  attention  of  the  plaintiffs,  and  led  them  to 
the  conclusion  that  tbe  defendant  would  promptly  fulfill  his 
engagement,  attend  to  his  own  interest,  and  take  notice  of 
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those  facts  which  might  serioosly  affect  it.  Instead  of  all 
which,  within  less  than  six  months  after  giving  the  guaranty,  he 
conveyed  the  land,  and  permitted  Hooper  to  receive  the  avails 
of  it.  He  has  thus  voluntarily  given  up  his  indemnity,  and  has 
placed  himself  in  his  present  situation;  and  there  is  no  one  but 
himself  on  whom  to  cast  any  blame.  There  is  no  proof  that 
the  defendant  ever  informed  the  plaintiffs  of  the  above  fact 
until  after  the  commencement  of  the  present  action. 

As  to  the  question  of  damages,  we  are  of  opinion  that  the  de- 
fendant is  answerable  to  the  extent  of  one  thousand  three  hun- 
dred dollars,  and  interest  thereon  from  January  14, 1826,  un- 
less the  payments  which  have  been  made  by  Hooper,  have 
reduced  the  sum  now  actually  due,  below  the  amount.  It  does 
not  appear  that  those  payments  were  specially  directed  to  be 
applied  in  part  discharge  of  the  defendant's  liability;  and  such 
being  the  case,  the  plaintiffs  had  the  right  to  make  the  appro- 
priation, and  consider  the  sums  paid  as  going  to  extinguish, 
pro  larUo^  the  portion  of  the  two  notes  not  collaterally  secured 
by  the  guaranty  of  the  defendant:  Brewer  v.  Knapp  et  al.,  1 
Pick.  332. 

According  to  the  agreement  of  the  parties,  a  default  must  be 
entered. 


GiTAJUiriOB,  DzFTUUBNOB  BSTWUN,  and  an  lodoner:  Oibb9  v.  Oanmm, 
11  Am  Dee.  703»  note,  and  the  aathoritiea  there  died.  Mere  faflnre  to  ana 
the  principal  will  not  of  itaelf  releaae  a  naetji  PoUee  Jury  y.  Haw^  20  Am* 
Dec.  294,  and  caaoa  there  cited. 


Saywakd  v.  Sayward. 

[7  QfwaasmMAM,  3io.] 

BKMAmxB  IS  A  BsMKANT  ov  AK  EsTATS  in  lands  or  tenementa,  expectant  on 
a  paiticalar  eatate,  created  together  with  the  same  at  one  time. 

ii^B  BKnro  IIB8T  LncrrxD,  there  can  be  no  remainder  over,  strictly  speakings 
bat  a  devise  to  one  and  his  heirs,  upon  a  condition  to  take  effect  in  hia 
life-time,  aa  upon  hia  dying  under  age,  then  over;  the  first  estate  is  a  fee 
aimple,  and  the  aecond  devise  a  limited  contingency,  good  aa  an  exeo* 
utoiy  deviae. 

**Aks>**  may  be  constnied  to  mean  *'or,**  when  it  is  necessary  to  carry  out 
the  testator's  intention. 

"A."  devised  his  estate  to  his  son  "  S."  on  condition  "that  he  lives  to  the  age 
of  twenty-one  years  and  has  issne  of  his  body  lawfully  begotten;  but  in 
he  shall  die  under  the  age  of  twenty-one  and  without  issue  as  afore* 
,**  then  to  his  son  "  K''  and  his  heirs;  held,  that  to  effectuate  the 
ieetator'a  intention,  that  "  and"  in  the  first  part  of  the  devise  should  be 
Qonatnied  to  mean  "  or/'  and  that  '*  S.**  took  a  conditional  fee  simple. 
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defeMible  only  on  the  sobseqaent  oonditian  oC  his  dying  under  twenty- 
one  and  without  iasne,  and  that  on  his  arriving  at  twenty-one  it  beoame 
an  absolute  estate  in  fee  simple,  and  that  the  limitation  to  "  K"  was  an 
ezecntory  devise  to  him. 

Plaintiff  claimed  the  loctis  in  quo  by  virtue  of  the  will  of  his 
^aDdfather,  Ebenezer  Sayward,  or  if  he  was  not  entitled  un- 
der the  will,  then  as  his  heir  at  law  of  one  thirty-fifth  part  of 
the  land.  The  will,  which  was  made  March  30, 1782,  provided, 
as  far  as  the  same  a£feets  the  land  in  question,  as  follows:  "  I 
^ve  and  bequeath  to  my  fifth  son,  Samuel  Sajward,  all  my 
lands,  buildings,  and  other  real  estate  not  heretofore  disposed 
of,  to  have  the  possession  thereof  when  he  comes  to  be  twenty- 
one  years  of  age.  I  give  to  my  son  Ebenezer  the  income  or 
profit  of  my  estate  which  I  have  bequeathed  to  my  son  Samuel 
till  Samuel  is  twenty-one  years  of  age.  Furthermore,  my  will 
is  that  if  my  son  Samuel  should  die  before  he  is  twenty-one 
years  of  age  without  lawful  issue,  or  after  that  term,  and  doth 
not  dispose  of  the  afore-mentioned  buildings  and  lands,  then 
they  shall  be  my  son  Ebenezer's.''  Subsequently,  on  January 
16,  1783,  the  testator  added  the  following  codicil  to  his  will: 
^'  To  give  a  clear  and  intelligent  meaning  to  the  devise  of  the 
residue  of  my  real  estate,  I  hereby  revoke  the  devise  of  the 
same  in  my  will;  and  I  do  give  and  devise  the  same  to  my  son 
Samuel  Say  ward,  his  heirs  and  assigns  forever,  provided  and 
on  condition  he  lives  to  the  age  of  twenty-one  years  and  has 
issue  of  his  body  lawfully  begotten ;  but  in  case  my  son  Samuel 
shall  die  under  the  age  of  twenty-one  years  and  without  issue 
as  aforesaid ,  living  his  brother  Ebenezer,  then  my  will  is  that 
the  same  shall  vest  in  my  son  Ebenezer,  his  heirs  and  assigns 
forever."  The  testator  died  soon  after,  leaving  six  children,  of 
whom  Ebenezer,  the  father  of  the  plaintiff  and  demandant,  was 
one  and  Samuel  another.  Ebenezer,  the  son,  remained  in  pos- 
session until  Samuel  became  twenty-one  years  of  age,  in  Jan- 
uary, 1794,  when  be  entered  inta  possession  and  remained  there 
nntil  his  death  iu  September,  1829.  Prior  to  his  death  he  con- 
veyed all  his  real  estate  in  fee  to  the  defendant,  taking  back  a 
lease  of  the  same  to  himHelf  for  life,  and  of  one  half  to  his  wife 
for  her  life.  Ebenezer  having  deceased  in  1816,  upon  the  death 
of  Samuel  the  demandant  made  entry  upon  the  land  in  ques- 
tion, claiming  title  thereto  as  heir  at  law  of  his  father,  Eben- 
ezer. 

«7.  Holmes  and  D.  Ooodenow,  for  demandant 

Shepley  and  Appleton,  for  tenant. 
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Bj  Courfc,  Melleh,  C.  J.  From  a  careful  examination  of  the 
principal  and  leading  cases  which  have  a  direct  bearing  on  this 
cause,  we  are  perfectly  satisfied  that  by  the  language  employed 
hj  the  testator  in  his  codicil,  neither  an  estate  for  life  nor  an 
estate  in  tail  was  created  by  the  devise  to  Samuel  Say  ward;  and 
as  be  was  not  a  tenant  for  life,  nor  a  tenant  in  tail,  the  demand* 
ant  can  not  take  any  estate  under  the  codicil  by  way  of  re- 
mainder. "  A  remainder  is  a  remnant  of  an  estate  in  lands  or 
tenements,  expectant  on  a  particular  estate  created  together 
with  the  same  at  one  time:"  Fearne  on  Remainders,  11, 12. 
"  It  follows,"  says  Fearne,  "  that  wherever  the  whole  fee  is  first 
limited,  there  can  be  no  remainder  in  the  strict  sense  of  the 
word;  therefore,  if  I  limit  an  estate  to  the  use  of  A.  and  his 
heirs,  till  C.  returns  from  Borne,  and  after  the  return  of  C,  to 
the  use  of  B.  in  fee,  the  whole  fee  being  first  limited  to  the  use 
of  A.,  there  is  no  remnant  left  to  limit  over,  and  consequently, 
the  limitation  to  B.  can  not  be  a  remainder  within  the  forego- 
ing definition. 

In  the  present  case,  the  whole  fee  was  devised  by  apt  and 
technical  words  to  Samuel,  subject  to  the  conditions  and  limita- 
tions immediately  following.  In  Lippeit  v.  Hopkins,  1  Gall. 
454,  Mr.  Justice  Story  says:  "If  a  devise  be  «to  one  and  his 
heirs,  and  upon  a  limited  contingency  to  take  effect  in  his  life, 
as  upon  his  dying  under  age,  then  over,  the  first  estate  is  a  f ee- 
limple,  whether  the  ultimate  devisee  be  an  heir  or  a  stranger; 
for  the  second  devise  is  a  limited  contingency,  and  good  as  an 
executory  devise."  This  rule  on  principle  was  introduced  at  an 
early  period,  and  was  adopted  in  the  great  and  leading  case  of 
Pe2b  V.  Brown,  Gro.  Jac.  590,  which,  though  for  a  time  doubted, 
and  in  some  instances  opposed,  soon  after  became  an  undis- 
pated  guide,  and  has  never  since  been  departed  from,  but  ac- 
knowledged and  followed  in  numberless  instances;  we  need 
name  only  a  few  cases:  Porter  v.  Bradley,  3  T.  R.  143;  Roe  v. 
Jeffrey,  7  Id.  689;  Doe  v.  Waism,  2  Bos.  &  P.  324;*  GoodliOe  v. 
Ournall,  Willes,  211;  Jackson  v.  Blanshan,  6  Johns.  54  [5  Am. 
Dec.  188];  Richardson  v.  Noyes,  2  Mass.  56;  Ide  v.  Ide,  5  Id. 
600;  Bay  v.  Euslin,  2  Id.  554.  These  show  that  if  the  demand- 
ant has  any  title  under  the  codicil  to  the  demanded  premises, 
it  is  by  way  of  an  executory  devise  to  Ebenezer  Sayward  and 
his  heirs;  for  the  contingency  contemplated  by  the  testator  was 
not  an  indefinite  failure  of  issue,  but  on  Samuel's  dying  with- 
otttsiesue  in  the  life-time  of  Ebenezer,  which  brings  the  case 

1.  Dm  V.  Wetton,  3  Bos.  k  P.  SM. 
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distinctly  within  the  rale  as  to  executozy  devises,  established 
and  adhered  to  in  the  several  cases  above  mentioned.  If  Sam- 
uel had  died  under  age  and  without  issue,  in  the  life-time  of 
Ebenezer,  then  it  would  clearly  have  been  a  good  ezecatory  de> 
vise  of  the  estate  to  him. 

Our  next  inquiry  is  whether  the  limitation  to  Ebenezer  or  his 
heirs  ever  took  effect.  This  depends  on  the  construction  of  the 
language  of  the  devise,  in  connection  with  the  intentions  of  the 
devisor,  which  are  always  to  be  carefully  regarded,  and,  as  far 
as  the  settled  principles  of  law  will  permit,  carried  into  execu- 
tion. It  may  be  useful  on  this  head  to  examine  the  language 
of  the  will,  which  was  afterwards  revised  by  the  testator  in  his 
codicil,  as  furnishing  evidence  of  his  intentions.  It  ia  observa- 
ble that  the  testator,  in  the  will,  did  not,  in  any  of  the  devises, 
make  use  of  the  technical  language  of  "heirs  and  assigns,'^ 
though  he  doubtless  intended  to  devise  a  fee,  except  in  those 
parts  of  the  will  where  he  expressly  made  a  different  disposi- 
tion. The  devise  to  Samuel  is  in  these  words:  **I  give  and 
bequeath  to  my  fifth  son,  Samuel  Say  ward,  all  my  lands,  build- 
ings, and  other  real  estate,  not  heretofore  disposed  of,  to  have 
the  possession  thereof  when  he  comes  to  be  twenty-one  yeai» 
of  age."  "Furthermore,  my  will  is  that  if  my  son  Samuel 
should  die  before  he  is  twenty-one  years  of  age,  without  lawful 
issue,  or  after  that  term,  and  doth  not  dispose  of  the  afore- 
mentioned buildings  and  land,  then  they  shall  be  my  son 
Ebenezer's."  Thus  it  appears  clearly  to  have  been  the  inten«^ 
tion  of  the  testator,  that  if  Samuel  should  have  no  issue,  bat 
should  survive  the  age  of  twenty-one,  he  should  have  full  power 
to  dispose  of  the  estate  as  his  own;  and  in  such  case,  Ebenezer 
would  never  derive  any  advantage  from  the  devise.  In  the  fol- 
lowing year  the  testator  made  the  codicil  to  his  will,  com* 
mencing  with  these  words:  "I,  Ebenezer  Sayward,  on  pemsingf 
my  will,  think  proper  to  make  the  following  amendments." 

He  does  not  profess  an  intention  to  make  alterations  as  to  his 
real  estate;  but  after  throwing  the  devise  of  sixteen  acres  of 
woodland  to  Ebenezer  into  more  technical  language,  by  adding 
the  words  *'  his  heirs  and  assigns,"  and  making  some  changes 
in  relation  to  the  bequest  of  certain  personal  property  to  his 
daughter,  Mercy,  he  proceeds  thus:  ''  Item.  To  give  a  clear 
and  intelligent  meaning  to  the  devise  of  the  residue  of  my  real 
estate,  I  hereby  revoke  the  devise  of  the  same  in  my  said  will» 
and  do  give  and  devise  the  same  to  my  son  Samuel  Sayward, 
his  heirs  and  assigns  forever;  provided,  and  on  condition  he 
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lives  to  tbe  age  of  twenty-one  years,  and  has  issue  of  his  body 
lawfully  begotten;  but  in  case  my  son  Samuel  shall  die  under 
the  age  of  twenty-one  years,  and  without  issue  as  aforesaid, 
living  bis  brother  Ebenezer,  then  my  will  is,  that  the  same 
Test  in  my  son  Ebenezf^r,  his  heirs  and  assigns  forever/'  Now, 
tbe  case  finds  that  Samuel  did  not  die  under  the  age  of  twenty- 
one  years,  nor  in  the  life-time  of  Ebenezer,  though  he  died 
without  issae.  From  the  express  language  of  the  devise,  there- 
fore, it  appears  to  have  been  tbe  intention  of  the  testator,  that 
the  estate  should  never  vest  in  Ebenezer  or  his  heirs,  unless 
those  events  should  happen  which  have  never  actually  taken 
place.  For,  if  Samuel  had  married  and  died  under  the  age  of 
twenty-one  years,  leaving  issue,  such  issue  could  have  taken 
nothing  under  tbe  devise;  hence,  we  see  the  reason  for  consid- 
ering that  it  must  have  been  intended  by  the  testator  that  both 
tbe  specified  events  should  take  place  before  tbe  estate  should 
vest  in  the  ultimate  devisee.  This  is  the  reason  assigned  in 
the  following  cases  (in  which  the  testator  had  provided  that  if 
the  first  devisee  should  die  under  age  or  without  issue,  on  a  lim- 
ited contingency,  then  the  estate  should  go  over),  why  the  word 
*'  or''  was  construed  to  mean  *'  and."  It  was  from  respect  to 
the  general  presumed  intentions  of  the  testator,  and  in  order 
that  those  intentions  should  not  be  defeated:  Price  y.  Hunt, 
Pol.  645;  Barker  v.  Surtees,  2  Stra.  1176;  Framinghamr.  Brandy 
1  WUs.  143;  Fairfield  v.  Morgan,  5  Bob.  k  P.  30;  Willcms  v. 
Kemys,  9  East,  366;  Eastman  v.  Barker,  1  Taunt.  174;  Jacksm 
T.  Blansham,  6  Johns.  54  [5  Am.  Dec.  188];  Anderson  y,  Jackson, 
16  Id.  382  [8  Am.  Dec.  330];  Bay  v.  Fuslin,  2  Mass.  554.  A 
fortiori,  in  the  present  case,  where  the  conditions  or  events  are 
expressed  conjunctively  by  the  word  "  and,"  a  strict  compliance 
with  them  can  not  be  dispensed  with  by  the  court. 

The  next  question  is,  whether  the  demandant  is  entitled  to  re- 
cover one  thirty-fifth  part  of  tbe  estate,  as  one  of  the  heirs-at- 
law  of  his  grandfather,  the  testator.  This  also  depends  on  the 
nature,  terms,  and  construction  of  the  devise  under  considera- 
tion. Though  these  qualifying  terms  are  so  worded  as  at  first 
to  appear  to  constitute  two  conditions,  yet  there  is  only  one 
with  two  branches.  The  case,  in  simple  language,  amounts  to 
this:  The  testator  says:  '*  I  devise  my  homestead  farm  to  my 
■on  Samuel,  his  heirs  aftd  assigns  forever;  but  if  he  should  die  un- 
der the  age  of  twenty-one  years,  and  without  issue,  in  the  life-time 
of  my  son  Ebenezer,  then  the  estate  shall  vest  in  him  and  his 
beirs. "    But  even  if  the  devise  be  considered  as  qualified  by  two 
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Hk>ntiDg6ncie8,  one  in  respect  to  Samuel,  and  the  other  in  respect 
to  Ebenezer,  still  we  apprehend  the  legal  result  must  be  the 
same,  or  else  the  evident  intentions  of  the  testator  must  be  dis- 
regarded. We  have  just  stated  the  reason  given  in  the  above 
cited  cases  for  substituting  the  word  **  and  "  for  the  word  "  or," 
~  where  the  contingencies  on  which  the  devise  over  is  to  tako  ef- 
fect, are  expressed  disjunctively;  namely,  that  if  thej  were  con- 
strued in  that  manner,  the  case  might  often  happen  that  the  first 
devisee  might  marry  and  die  under  age,  leaving  issue,  the  de- 
vise over  would  then  take  effect,  and  the  issue  be  thus  disin- 
herited; an  event  which  the  testator,  surely,  could  never  have 
intended.  Now,  to  prevent  such  an  undesigned  and  unwelcome 
consequence,  and  to  render  the  law  consistent  with  itself,  the 
word ''  and  "  in  the  sentence  immediately  following  the  devise  to 
Samuel,  should  be  construed  **  or;"  for  if  not  so  construed,  then 
also  if  Samuel  had  died  under  age,  leaving  issue,  they  could 
have  derived  no  benefit  from  the  devise  to  their  father,  although 
ibe  devise  over  never  did  or  could  take  effect;  and  thus  the 
whole  devise  would  be  completely  frustrated.  The  same  reason 
operates  with  equal  force  in  both  cases,  and  the  same  rule  of 
construction,  we  apprehend,  ought  to  operate  in  both.  In 
Price  V,  Hunt,  it  was  decided  that  "or "is  to  be  taken  for 
"  and,"  and  "  and  "  is  to  be  taken  for  "  or,"  as  may  best  com- 
port with  the  intent  and  meaning  of  the  devise  or  grant 

It  is  a  well-settled  principle  that  the  condition  on  which  the 
estate  thus  devised  to  Samuel  was  to  be  defeated,  was  a  condi- 
tion subsequent;  and,  of  course,  on  the  death  of  the  testator  the 
estate  was  immediately  vested  in  Samuel:  Barker  v.  Suttees, 
before  cited;  DoeT.  Underwood,  Vfilles,  423-^  Lippett  y.  Hopkins, 
1  Gall.  454.     But  it  never  was  so  defeated,  because  the  specified 
events  never  took  place;  and   therefore  Samuel's  fee-simple 
conditional  was  never  divested,  but  on  his  arrival  at  the  age  of 
twenty-one  years  was  changed  from  a  conditional  or  determin- 
able estate  into  an  absolute  CKtate  in  fee-simple.     The  following 
cases  will  show  this  to  be  the  legal  result.     In  the  before  cited 
case  of  Price  v.  Hunt,  the  devise  was  to  the  son  in  fee,  with  a 
devise  over  on  the  contingency  of  his  dying  before  the  age  of 
twenty-one  years,  or  without  lawful  issue.     The  son  arrived  at 
full  age,  but  died  without  issue,  and  the  second  devisee  claimed 
the  estate  and  brought  his  action  against  the  heir  at  law  of  the 
son.    The  decision  was  in  favor  of  the  defendant.    The  same 
point  was  decided  in  the  same  way  in  the  house  of  lords  in  the 

1.     WUlea,  293. 
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before-mentioned  case  of  Fairfield  v.  Morgan,  which  was  an 
action  bronghfe  by  the  deTisee  over  against  the  grantee  of  the 
first  devisee.  It  maj  be  said  that  these  cases,  and  some  of  the 
others  like  them,  do  not  go  to  establish  the  title  absolutely  in 
the  first  devisee,  but  merely  to  decide  that  the  devise  over  never 
took  effect,  and  of  course  that  the  actions  could  not  be  main- 
tained; as  the  demandants  could  only  recover  on  the  strength 
of  their  own  title,  and  not  on  the  weakness  of  that  of  the 
tenants.  But  admitting  this  to  be  so,  there  are  at  least  three 
cases  where  the  question  of  title  was  so  presented  that  judg- 
ment could  not  have  been  rendered  in  favor  of  the  dbmandants 
in  two  of  them,  and  for  the  defendant  in  the  other,  except  on 
the  ground  of  the  absolute  title  of  the  first  devisee.  The  first 
of  these  is  Eadman  v.  Baker,  1  Taunt.  174,  in  which  the  plaintiff's 
lessor  claimed  the  premises  under  Jane  Boatfill,  to  whom  the 
estate  was  devised  upon  a  contingency  similar  to  that  in  the 
present  case  against  Baker,  who  claimed  the  same  under  a  title 
derived  from  the  devise  over,  which  devise  never  took  effect. 
The  court  decided  in  favor  of  the  demandant,  and  established 
his  title.  The  second  is  the  before-cited  case  of  Bay  v.  Ewslin, 
This  was  an  action  of  dower,  and  the  question  in  the  cause  was 
whether  the  demandant's  husband  was  seised  in  fee  of  the 
premises  during  the  marriage.  It  appeared  that  he  held  the 
estate  by  certain  mesne  conveyances  from  Deborah  King,  the 
first  devisee;  and  the  defendant  claimed  to  hold  them  under 
the  will  as  heir  in  tail.  The  court  decided  that  an  estate  tail 
was  not  created  by  thd  will,  but  an  executory  devise;  and  as 
the  devise  over  never  took  effect,  the  sale  by  Deborah  King,  the 
first  devisee,  passed  the  fee,  which  was  afterwards  vested  in 
the  husband;  his  seisin  was  thus  proved,  and  the  plaintiff  re- 
covered* 

The  third  case  is  that  of  Jackson  v.  Blanshan,  before  cited,  in 
which  Kent,  C.  J.,  examined  most  of  the  English  decisions  re- 
lating to  the  subject.  In  that  case  the  testator  had  six  chil- 
dren, and  devised  his  estate  to  them  in  fee,  adding,  ''  but  if  any 
one  or  more  of  my  above-named  children  should  die  before  they 
arrive  to  full  age,  or  without  lawful  issue,  that  then  his,  her,  or 
their  part  or  share  of  my  estate  shall  devolve  upon  and  be 
equally  divided  among  the  rest  of  my  surviving  children  and 
their  heirs  and  assigns  forever.''  Four  of  the  children  died  at 
full  age,  in  the  life-time  of  Matthew  and  Brachie  (the  other 
two),  each  leaving  issue.  Matthew  died  after  the  age  of  twenty- 
one  years,  without  lawful  issue.     Brachie  and  her  husband 
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were  the  lessors  of  the  plaintiff;  and  the  defendant  held  under 
a  person  to  whom  Matthew  had  mortgaged  it  some  years  before 
his  death.  The  question  reserved  was  whether  the  lessors  had 
any  and  what  interest  in  the  premises  devised  to  Matthew  in 
the  will.  The  chief  justice  says:  "Matthew,  one  of  the  sons, 
died  without  lawful  issue,  after  he  was  of  full  age,  and  after  he 
had  parted  with  the  estate  by  a  title,  under  which  the  defend- 
ant now  holds,  leaving  Brachie,  one  of  the  lessors,  as  the  only 
surviving  child  of  the  testator.  It  is  settled  that  the  devise  to 
Matthew  became  absolute  as  soon  as  he  arrived  at  the  age  of 
twenty-one,  though  he  had  no  lawful  issue,  and  the  devise  over 
did  not  take  effect."  In  that  case  the  plaintiff's  lessor  was  an 
heir  at  law  of  the  testator,  and  if  he  had  been  considered  as 
having  died  intestate  as  to  Matthew's  part,  then  the  plaintiff 
would  have  been  entitled  to  recover.  Yet  the  court  decided 
that  there  was  no  intestacy  as  to  any  of  the  property,  but  that 
the  defendant,  who  claimed  the  estate  under  Matthew,  had 
an  indefeasible  title  against  the  devisee  over  and  the  heir  at 
law  of  the  testator.  In  principle,  that  case  is  not  distinguish* 
able  from  the  one  at  bar,  and  there  is  scarcely  any  difference  in 
the  facts.  In  both,  the  first  devise,  after  one  of  the  specified 
contingencies  had  taken  place,  conveyed  the  estate  in  fee;  in 
that  the  grantee  was  decided  to  have  the  perfect  and  absolute 
title,  and  in  the  present  case,  the  tenant,  who  is  the  grantee  of 
Samuel  Sayward,  the  first  devisee,  for  the  same  reason  has 
acquired  a  good  and  absolute  title  to  the  premises  demanded. 

We  might  have  multiplied  authorities  in  support  of  oar  de- 
cision on  the  several  questions  presented  by  the  facts  of  the 
case,  but  we  preferred  the  selection  of  the  most  important  and 
leading  cases,  deeming  them  amply  sufiScient  for  the  purpose. 
Anything  beyond  this  would  have  appeared  more  like  parade 
than  utility. 

There  must  be  judgment  for  the  defendant. 


ExBCOTORT  Devises.— What  good  as:  Jackson  v.  Blatuhcui,  3  Am.  Deo. 
485;  Money  is  tho  subject  of:  ScoU  v.  Priee^  7  Id.  629;  rents  and  profits  may 
be  given  as:  Bogers  v.  Jiaas,  8  Id.  575.  See,  as  to  what  wotdM  craato  an. 
lather  than  an  estate  tail,  Anderson  v.  Jcteknm,  Id.  330. 

See  Jackson  v.  Topping^  19  Am.  Deo.  516,  as  to  when  "and"  may  ba 
strued  to  mean  "or." 
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Frost  v.  Butleb. 
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BkTATB  ov  Frekhold,  Which  has  once  Vested,  can  not  oetse  or  be  defeated 
by  the  non-performanoe  of  oonditions,  unless  npon  the  entry  for  condi- 
tion broken;  but  to  this  mle  there  is  an  exception,  that  if  the  party 
entitled  to  the  benefit  of  the  condition  is  in  the  actual  possession  of  the 
land,  an  entry  is  nnnecessary. 

CoiTDrnoN  AsKEXKD  TO  A  Grant  of  land  that  the  grantor  should  be  allowed 
to  remain  in  possession,  and  that  the  grantee  should  cultivate  the  land 
and  furnish  the  grantor  with  one  half  it  produced,  and  pay  him  a  certain 
sum  of  money,  is  broken  by  a  failure  to  pay  the  money,  upon  the  grantor 
notifying  the  grantee  to  quit  possession,  and  such  notification,  the  grantor 
remaining  in  possession,  is  a  sufficient  entry  for  condition  broken,  although 
the  latter  afterwards  receives  his  proportion  of  the  produce  actually 


TVbit  of  entry  brought  by  Elliot  Frost  upon  his  own  seisin. 
At  the  trial  the  demandant's  title  and  the  ouster  by  the  defend- 
4int  were  admitted.  In  1827  the  demandant  conveyed  the  locus 
in  quo  to  William  Frost,  his  heirs  and  assigns,  upon  the  follow- 
ing conditions:  That  he  should  pay  the  grantor  certain  sums  of 
money  at  divers  times  as  provided  in  certain  promissory  notes 
then  given;  that  he  should  cultivate  the  land  during  tho  grant- 
or's life,  and  deliver  him,  annually,  one  half  the  produce;  that 
he  should  allow  the  grantor  to  occupy  a  part  of  the  mansion 
house;  should  provide  him  with  fuel  and  take  care  of  his  neat 
-stock;  and  concluding,  that  if  the  grantee,  his  heirs,  executors, 
•and  administrators,  should  fail  to  perform  any  of  the  conditions 
of  the  deed,  it  should  be  void,  and  the  estate  thereby  created 
xevert  to  the  grantor.  William  Frost,  in  December,  1829,  con- 
veyed the  premises  to  the  defendant  upon  the  same  conditions. 
The  demandant  insisted  that  the  conditions  in  the  deed  to  Wil- 
liam Frost  were  personal,  and  that  his  estate  was  forfeited  by 
liis  conveyance  to  the  tenant,  but  the  court  held  otherwise.  It 
was  admitted  that  the  demandant  had  received  his  share  of  the 
produce,  and  had  actually  consumed  the  fuel  provided,  and  re- 
ceived the  benefit  of  the  services  rendered.  It  further  appeared 
that  in  June,  1828,  plaintiff  demanded  payment  of  the  first  note 
of  William  Frost,  who  replied  that  he  could  not  pay  it,  where- 
upon demandant  told  him  that  he  had  broken  the  condition  and 
ihat  he  did  not  wish  him  to  stay  any  longer.  Subsequently 
psjmeni  was  again  demanded,  and  William  offered  to  pay  the 
note  in  smidry  accounts  and  demands  that  he  had  taken  up 
^igainst  the  demandant,  but  the  latter  refused  to  accept  the  same. 
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In  December,  1829,  payment  of  the  second  note  was  tendered 
and  refused.  It  did  not  appear  that  there  was  any  other  entry 
for  condition  broken  than  as  above  stated.  The  demandant  con- 
tinued to  reside  on  the  premises,  from  the  date  of  his  deed  to 
the  time  of  the  commencement  of  this  action.  Jury  found  for 
the  demandant.  It  was  agreed  that  if  the  court  was  of  the  opin* 
ion  that  the  verdict  was  wrong,  it  was  to  be  set  aside. 

J.  and  E.  Shepley,  for  the  tenant. 

J.  Holmes  and  D,  Goodenow,  contra. 

By  Court,  Weston,  J.  The  original  seisin  of  the  demandant 
and  an  ouster  by  the  tenant  being  admitted,  the  demandant  is 
entitled  to  judgment,  unless  the  tenant  has  made  out  a  suffi- 
cient title  on  his  part.  He  relies  upon  the  deed  made  by  the- 
demandant  to  William  Frost,  and  by  William  Frost  to  himself. 
The  former  undoubtedly  passed  the  land;  but  upon  certain  con- 
ditions, upon  the  non-performance  of  which  the  deed  was  to  be- 
void.  From  the  report  of  the  judge,  it  very  distinctly  appears- 
that  the  grantor  demanded  of  the  grantee  payment  of  the  first 
note  mentioned  in  the  condition  of  the  deed,  and  that  tho 
grantor  did  not  make  payment  according  to  the  condition.  In 
regard  to  this  fact,  which  is  reported  to  have  been  proved,. 
there  does  not  appear  to  be  any  opposing  or  conflicting  testi* 
mony.  It  further  appears  that  the  jury  found  for  the  demand- 
ant upon  other  breaches,  and  that  this  fact  was  not  settled  or 
established  by  their  verdict.  The  question  submitted  to  tho 
court  is,  whether,  upon  the  facts,  the  demandant  is  entitled  to- 
retain  his  verdict.  The  failure  of  the  grantee  to  pay  the  first 
note  mentioned  in  the  condition,  is  one  of  the  facts  which  mosi 
necessarily  be  considered  by  the  court.  It  further  appears  thai 
the  grantee  did  not  manage,  till,  cultivate,  and  improve  tho 
imm  in  an  husbandlike  manner,  and  did  not  provide  suitablo 
fire-wood  for  the  grantor,  according  to  the  conditions  of  hia- 
deed. 

Did  the  demandant,  prior  to  the  bringing  of  this  action,  enter 
for  condition  broken  ?  The  case  finds  that  from  the  date  of  the- 
deed  to  the  commencement  of  the  action,  the  demandant  re- 
sided upon  the  premises.  By  the  general  principles  of  law,  aa 
estate  of  freehold,  which  has  once  vested,  can  not  cease  or  bo 
defeated  by  the  non-performance  of  conditions,  unless  upoo 
entry  for  condition  broken.  But  to  this  rule  there  are  aomo  ex- 
ceptions. One  is,  where  the  party  entitled  to  the  benefit  of  tho 
condition  is  in  actual  possession:  Oo.  Lit.  218,  a.    But  thrao- 
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being,  in  this  case,  a  concurrent  possession,  it  was,  doubtless, 
incnmbent  npon  the  demandant  to  notify  the  grantee  that  he 
claimed  to  hold  for  condition  broken;  and  this  it  appears  he  did 
at  two  successive  periods,  the  last  time  in  April,  1 829,  requir- 
ing the  grantee  to  quit  the  place.  These  notices  were  both 
preceded  bj  a  demand  of  payment  of  the  first  note;  and  it  is  in- 
aisted  that  the  entry  or  claim  to  hold  was  for  this  breach  only, 
which  the  jury  have  not  found.  The  character  of  the  entry 
must  appear;  tbat  is,  whether  it  be  for  condition  broken  or  for 
any  other  purpose;  but  if  a  party  enter  for  condition  broken,  he* 
may,  doubtless,  verify  his  right  so  to  do  by  proof  of  any  prior 
breach,  whether  stated  by  him  or  not  at  the  time  of  his  entry.. 
Besides,  as  has  been  before  stated,  we  must  regard  this  breach 
as  a  fact  proved  in  the  case. 

It  is,  however,  urged  by  the  counsel  for  the  tenant  that  the 
demandant  has  waived  his  entry  for  condition  broken;  and  that 
he  has  by  his  acts  affirmed  the  continuance  of  the  estate.  Had 
he  received  the  money  which  the  grantee  was  to  pay,  there 
would  certainly  be  ground  for  this  position;  for  he  could  have 
no  claim  to  the  money,  if  he  held  the  estate.  This  is  not  pre- 
tended; but  it  does  appear  that,  prior  to  the  action,  the  de- 
mandant declined  to  receive  payment  of  the  second  note,  which 
was  tendered  to  him.  The  ground  of  waiver  relied  upon  is, 
that  he  continued  to  receive  his  proportion  of  the  produce;  but 
this  is  what  he  was  entitled  to  as  owner  of  the  farm,  and  is  en- 
tirely consistent  with  his  right  to  hold  for  condition  broken. 

But  if  the  demandant  has  established  his  legal  title,  the  coun- 
sel for  the  tenant  moves  the  court  that  a  conditional  judgment 
only  be  rendered  in  his  favor.  And  he  founds  this  motion  upon 
the  second  section  of  the  act  for  giving  remedies  in  equity: 
Stat.  1821,  c.  50.  First,  upon  the  ground  that  this  is  a  cause 
brought  to  recover  a  forfeiture,  annexed  to  articles  of  agreement 
in  a  specialty.  Or,  secondly,  for  the  forfeiture  of  real  estate 
upon  condition.  As  to  the  first  ground,  it  is  not  supported  in 
point  of  fact.  This  is  not  an  action  to  recover  a  forfeiture  an- 
nexed to  any  articles  of  agreement,  but  a  writ  of  entry  to  re-^ 
cover  seisin  and  possession  of  real  estate;  so  that  it  is  not  brouglit 
within  the  language  of  that  branch  of  the  statute.  Nor  does  it 
appear  to  us  to  present  a  case  within  its  intention  or  meaning* 
In  the  connection  in  which  it  stands,  it  is  manifestly  limited  to 
personal  actions;  for  where  the  forfeiture  claimed  is  of  real  es- 
tate, it  is  provided  for  in  a  distinct  clause.  Our  next  inquiry 
is,  whether  that  clause  reaches  this  case.     It  is  in  these  words ^ 
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'"  Or  for  forfeiture  of  real  estate  upon  condition,  bj  deed  of 
mortgage,  or  bargain  and  sale  with  defeasance."  It  has  been 
ingeniously  contended  by  the  counsel  for  thetenant,  that  if  the 
-word  ''or''  is  supplied  after  the  word  condition,  or  a  comma 
After  estate,  the  provisions  of  the  section,  upon  a  just  constmc- 
tion,  would  extend  to  all  estates  which  may  be  forfeited  or  de- 
feated by  the  non-performance  of  conditions.  This  position 
may  be  true,  but  we  have  no  authority  for  the  emendation. 
TJpon  comparing  this  section  with  the  corresponding  one  in  the 
laws  of  Massachusetts,  from  which  it  was  derived,  a  slight  al* 
teration  in  the  punctuation  may  be  perceived,  but  none  which 
varies  the  sense,  or  requires  a  di£ferent  construction.  All  es- 
tates upon  condition  do  not  fall  within  the  range  of  the  reme- 
dies in  equity  given  by  the  statute;  but  such  only  as  arise  from 
-deeds  of  mortgage,  or  of  bargain  and  sale  with  defeasance. 
These  are  conveyances  by  way  of  pledge,  to  secure  coUaterally 
the  payment  of  money,  or  the  performance  of  some  other  duty 
or  obligation  on  the  part  of  the  grantor.  He  from  whom  the 
estate  moves  is  to  be  restored  to  it,  upon  the  performance  of 
conditions.  In  the  case  before  us  the  grantee  pledged  no  es- 
tate of  his,  but  the  grantor  conveyed  his  estate  to  the  grantee, 
to  be  held  by  him  if  he  fulfilled  certain  conditions;  if  he  did 
not,  the  deed  was  to  be  void  and  the  estate  to  be  resumed  by  the 
grantor.  The  deed  under  consideration,  therefore,  not  being  a 
deed  of  mortgage,  or  of  bargain  and  sale  with  defeasance,  the  mo- 
tion of  the  tenant  that  a  conditional  judgment  only  be  rendered, 
must  be  overruled. 

The  counsel  for  the  tenant  lastly  moves,  if  the  court  shonld 
ibe  against  him  upon  the  other  points  taken,  that  the  court 
would  stay  proceedings,  that  the  tenant  may  bring  a  bill  in 
«equity  to  be  relieved  from  the  conditions  of  the  deed,  upon  the 
payment  of  a  reasonable  compensation.  If  the  tenant  has  a 
fair  claim  for  such  relief,  and  the  court,  in  the  exercise  of  its 
equity  jurisdiction,  could  and  would  grant  it,  the  motion  ought 
to  prevail.  The  authorities  cited  for  the  tenant  do  sustain  the 
position  that  a  court  of  chancery  has  often  interposed  to  relieve 
gainst  forfeitures  and  penalties  arising  from  the  breach  of  con- 
ditions, wherever  a  due  compensation  and  indemnity  can  be 
made.  And  this  relief  has  latterly  been  extended  even  to  con- 
ditions precedent.  There  is  much  reason  to  contend  that  the 
case  before  us  is  one  where  an  adequate  compensation  in  dam* 
Ages  might  be  allowed.  But  the  equity  powers  of  this  ooort, 
although  much  extended,  are  still  not  general,  but  limited.    In 
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addition  to  those  given  in  the  second  section  of  the  statute  be« 
fore  commented  upon,  this  court  has  chancery  jurisdiction  in 
all  cases  of  contract  in  writing  where  a  party  claims  the  specific 
performance  of  the  same,  and  in  all  cases  of  fraud,  trust,  ac- 
cident, or  mistake,  where  there  is  not  a  plain,  adequate,  and 
sufficient  remedy  at  common  law.  But  the  tenant  does  not 
claim  the  specific  performance  of  a  contract  in  writing,  or  the 
execution  of  a  trust,  nor  does  he  aver  that  he  has  been  circum- 
vented by  fraud,  or  that  he  has  suffered,  or  is  in  danger  of  suf- 
'  fering,  from  accident  or  mistake. 

These  are  our  present  impressions,  and  they  are  sufficient  to 
induce  ns  to  overrule  the  motion.  It  is  to  be  understood,  how- 
ever, that  we  do  not  give  a  definitive  opinion  upon  this  point, 
boi  rsserve  it  for  future  consideration,  if  the  counsel  for  the 
tenant  should  think  proper  to  bring  a  bill  in  equity. 

Judgment  on  the  verdict. 

GcnniiTiov  Bboken,  who  may  re-enter  for,  note  to  Jadaon  v.  Toppbng^  19 
Am.  Dee.  622^  and  the  caaee  there  died.  As  to  what  oonditiona  are  vilid  in 
eoBveyenoei,  see  note  to  Jatkton  v.  StkuJtiz^  9  Id.  20O,  202. 


Johnson  v.  Fabwell. 

[7  QaaoDKULhx,  870.] 

WoBDS  wmof  HOT  IhvrNXD  BT  Statute  should  receive  their  oommoo  law 
dflfinition. 

AcnoHB  nr  Bnolavd  asb  gxiuerallt  Considsred  as  Gommxnobd  at  the 
date  of  the  suing  out  of  the  writ»  bat  for  some  purposes  they  are  not  oon* 
sidered  as  oommenoed  until  after  the  date  of  the  writ,  and  its  service^ 
and  the  defendant's  appearance  in  court. 

Acnoss  ABB  Ck)H](£5C£D  IN  Mainb  by  original  writs  issuing  from  the 
clerk's  office  of  the  court  to  which  they  are  made  returnable.  The 
deelantion  is  a  necessary  part  of  the  writ»  essential  to  its  validity,  and 
withont  which  it  is  void. 

AciiOBB  ABB  (loBSiDEBSD  AS  "CoMMBNOBD  Ain>  SuBD,"  Within  the  mean- 
ing of  the  fitatute  of  limitations  of  Maine  (Stat.  1821,  o.  62,  sec.  7),  when 
the  writ  iff  sued  out  and  delivered  to  the  sheriff  or  his  deputy,  or  sent 
to  them  w^th  a  honok  fide  intention  of  having  the  same  served  on  the  de* 
fendant,  although  the  same  is  not  actualiy  served. 

Law  PBisuifFs  THB  Datb  ov  thb  Wbit  to  be  the  true  time  when  an  action 
is  oommi^'^eed,  but  such  presumption  may  be  rebutted,  and  the  true  time 
the  action  was  commenced  shown. 

CevMBiraDCFiTT  or  ab  AcnoN  is  not  Gonclusivblt  established  by  the 
date  f^^  the  writ,  so  as  to  avoid  a  plea  of  the  statute  of  limitations,  be- 
ean'»  twvf.  ^^y  the  issuance  of  the  writ,  but  a  hona  fidt  intent  to  have 
>>/»  m  m*4s  aerred.  is  necessary  to  tk  •  commencement  of  an  action,  and  if 


204  Johnson  v.  Faewbll.  [Maine, 

ihe  writ  iatnes  without  such  int6Dt»  it  it  inoperative,  end  the  aotaon  m 
not  oommenoed. 

Evidence  in  Mitioation  or  Dauaoes,  in  an  action  of  treapen^  thai 
tain  houses,  for  the  destruction  of  which  the  action  was  broa^tt 
houses  of  ill-fame,  is  inadmissible. 

Measure  of  Damages. — The  jury,  in  estimating  the  damages  that  have  re- 
sulted from  the  destruction  of  property,  should  be  guided  by  the  value 
of  that  property,  and  in  ascertaining  that  value,  one  critericm  would  be, 
what  the  property  would  be  worth  to  a  person  who  wished  to  purchase 
property  of  that  description.  So  the  value  might  be  determined  by 
ascertaining  what  it  would  rent  for.  < 

Trespass  for  destroying  five  dwelling-houses,  plaintiff's  prop- 
erty. Pleas,  the  general  issue  and  the  statute  of  limitations. 
Replication,  that  plaintiff's  action  was  commenced  and  sued 
within  six  years  after  the  trespass  was  done,  on  which  issue  was 
joined.  The  trespass  was  alleged  to  have  been  done  August  20, 
1824.  The  writ  bore  date  August  9,  1830,  on  which  day  the 
officer  returned  an  attachment  of  the  defendant's  property;  but 
no  summons  was  delivered  till  September  21 .  The  defendant 
contended  that  the  action  was  not  commenced  within  six  years, 
because  the  writ  was  not  actually  served,  and  consequentij  the 
action  was  barred.  The'  chief  justice  ruled,  however,  that  the 
action  was  commenced  by  the  suing  out  of  the  writ  within  dx 
years,  and  instructed  the  jury  that  the  only  question,  under  the 
second  issue,  was  whether  the  writ  was  actually  sued  out  within 
six  years  after  the  trespass  was  commenced.  Defendant  offered 
to  prove,  in  mitigation  of  damages,  that  the  dwelling-houses 
demolished  were  at  that  time  houses  of  ill-fame,  and  for  thai 
reason  could  not  be  profitably  rented,  and  consequently  were 
worthless.  The  court  excluded  this  testimony,  and  the  defend- 
ant excepted.    Verdict  for  plaintiff. 

Fessenden  and  Neal^  for  defendants. 

Longfellow,  contra. 

By  Court,  Pabbis,  J.  By  the  seventh  section  of  the  Stal. 
1821,  c.  62,  it  is  provided  that  all  actions  of  trespass,  etc.,  shall 
be  commenced  and  sued  within  six  years  next  after  the  cause 
of  such  action;  and  we  are  called  upon  to  decide  whether  this 
action  was  so  commenced. 

The  statute  does  not  declare  what  shall  be  deemed  the  oom- 
mencement  of  such  an  action;  but  in  the  eighth  section  it  is 
provided  that  any  action  of  the  case  or  of  debt,  grounded  apon 
any  lending  or  contract,  etc.,  shall  be  actually  declared  upon  in 
a  proper  writ,  returnable  according  to  law,  purchased  therefor* 
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^thin  the  term  of  six  years  next  after  the  cause  of  such  action 
aeerued,  shall  be  deemed  and  taken  to  be  duly  commenced  and 
eued  within  the  meaning  of  this  act.  It  has  been  ingeniously 
azgoed  that  inasmuch  as  the  actual  suing  out  of  the  writ  is,  by 
statute,  the  commencement  of  the  suit,  in  certain  actions  men* 
tioned  in  the  eighth  section,  the  Tarious  kinds  of  actions  men- 
tioned in  the  seventh  section  are  not  considered  as  thus 
commenced;  the  peculiar  phraseology  in  the  eighth  section, 
defining  the  commencement  of  the  suit,  beiug  omitted  in  the 
seventh  section,  which  provides  for  the  limitation  of  actions 
of  trespass.  The  cause  of  this  apparent  inconsistency  in  the 
two  sections  may,  perhaps,  be  explained  by  a  reference  to  the 
statutes  of  limitations  of  Massachusetts,  from  which  these  sec- 
tions were  exactly  copied;  the  seventh  from  an  act  passed  in 
1787,  and  the  eighth  from  an  act  of  17d4. 

But  from  whatever  cause  it  may  have  arisen,  inasmuch  as 
what  sbaU  be  deemed  the  commencement  of  the  action  under 
the  aerenth  section  is  not  defined,  we  must  construe  these 
words,  ''commenced  and  sued,''  as  we  should  auy  others,  by 
applying  to  them  the  common  law  definition,  when  not  defined 
by  statute.  We  know  of  no  other  guide  or  safe  rule  of  con- 
struction. At  what  time,  then,  is  an  action  commenced  and 
sued?  The  defendants'  counsel  have  referred  to  the  practice  of 
the  king's  bench  and  common  pleas,  in  England,  and  cited  sun- 
dry cases  to  show  that  the  suit  is  not  commenced  until  the  writ 
is  served  and  returned.  Suits  are  commenced  in  this  state 
by  original  writs  issuing  from  the  office  of  the  clerk  of  the 
court  to  which  they  are  made  returnable.  The  declaration  is  a 
necessaiy  part  of  the  writ,  essential  to  its  validity,  and  without 
which  it  is  void.  As  no  amendments  are  allowed  which  are  in- 
consistent with  the  nature  of  the  coimt  or  counts  originally 
inserted,  or  for  a  difierent  cause  of  action,  the  writ  discloses  to 
the  defendant  the  whole  subject-matter  to  which  he  is  called  to 
answer.  But  this  course  of  practice  differs  so  essentially  from 
that  of  the  English  practice,  that  sometimes  similar  expres- 
sions convey  meanings  entirely  difierent,  and  the  same  princi- 
ples are  inapplicable  to  the  same  nominal  stage  of  the  proceed- 
ings. Thus,  in  the  king's  bench  the  writ  issues  merely  to  bring 
the  defendant  into  court,  and  not  at  the  same  time  to  apprise 
him  of  the  cause  of  action.  The  cause  of  action  may  not  even 
exist  until  the  filing  of  the  bill,  and  then,  for  the  first  time,  it 
is  technically  set  forth  to  the  defendant. 

For  some  purposes,  aii  action  in  the  king's  bench  may  not  be 
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oonsiJered  as  commenced  until  after  the  date  of  the  writ  and 
the  service,  and  even  the  appearance  of  the  defendant  in  eonrty 
inasmuch  as  the  cause  of  action  may  neither  exist  nor  be  set 
forth  till  then;  but  for  most  purposes  an  action  is  considered 
as  commenced  at  the  date  of  the  writ:  Johnson  v.  Smilh,  2  Bazr. 
950.  In  Bronaon  y.  Earl,  17  Johns.  65,  it  is  said  that  it  is  the 
intention  and  act  combined  which  in  fact  constitutes  the  com- 
mencement of  the  suit;  because  a  writ,  filled  up  with  no  in- 
tention of  service,  is  altogether  inoperative,  as  it  may  be  filled 
up  before  the  cause  of  action  commences,  or  be  antedated.  The 
presumption  is  that  the  date  of  the  writ  is  the  true  time  when 
the  action  is  brought;  but  this  presumption  may  always  be  re- 
butted, and  the  true  time  settled  by  actual  proof  of  the  fact. 
The  date  is  not  conclusive,  and  if  the  writ  is  antedated,  the  de- 
fendant will  be  allowed  to  show  the  time  when  it  was  actually 
issued:  6  Com.  Dig.,  Temps,  G.  6;  Ballant.  on  lim.  119,  120, 
122. 

The  phraseology  of  the  statute  of  21  James  I.,  being  the 
English  statute  of  limitations,  is  the  same  as  ours,  viz. :  Actions 
shall  be  commenced  and  sued  within  certain  periods,  and  the 
form  of  pleading  under  that  statute  refers  to  the  suing  out  and 
not  to  the  service  of  the  writ,  the  former  and  not  the  latter 
being  considered  as  the  commencement  of  the  action.  So  in 
Massachusetts  the  action  is  considered  as  commenced  at  suing 
out  of  the  writ:  Ford  v.  PhULips,  1  Pick.  202.  So  in  New  Yoric 
it  is  not  necessary  to  show  that  the  writ  has  been  returned,  nor 
even  that  it  was  actually  delivered  to  the  sheriff,  but  it  is  suffi- 
cient if  it  appear  that  the  writ  was  made  out  and  sent  io  the 
sheriff  or  his  deputy  by  mail  or  otherwise,  vrith  an  absolute  and 
bona  fide  intention  of  having  it  served:  Burdick  v.  Qreen,  18 
Johns.  14.  Suing  out  the  writ  with  a  view  to  service  is  an  act 
of  legal  diligence  within  the  time  of  limitation.  It  shows  that 
the  party  has  not  slumbered  the  period  prescribed  to  bar  his 
rights:  Ballant.  121. 

It  is  contended  that  the  action  is  not  commenced  and  sued 
within  the  meaning  of  the  statute,  so  as  to  avoid  the  limitation, 
unless  such  service  is  actually  made  on  the  defendant  as  will 
give  him  notice  of  the  subject-matter  of  the  plaintiff's  demand, 
thereby  making  the  effect  or  avoidance  of  the  limitation  to  de- 
pend upon  the  defendant's  knowledge  of  the  plaintiff's  intention 
to  enforce  his  demand.  But  Lord  Mansfield  held  that  the 
statute  did  not  bar  unless  the  plaintiff  had  acquiesced  six  years 
without  reference  to  the  defendant's  knowledge  of  such  aoqoi- 
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eflcence,  and  he  adds  that  he  who  sued  out  a  latUai  {yvYddh  never 
includes  the  declaration)  to  bring  the  defendant  into  custody, 
did  not  acquiesce  within  the  true  meaning  of  the  act:  Ballant. 
on  Iiim.  121.  Chief  Justice  Kent  held  that  the  action 
is  commenced  at  the  time  of  suing  out  the  writ,  and  that  the 
good  sense  as  well  as  truth  on  the  subject  concurred  that  the 
writ  issues  when  it  is  delivered  to  the  sheriff  or  his  deputy,  or 
sent  to  either  of  them  with  a  bona  fide  intention  to  be  served 
upon  the  defendant 

In  the  case  at  bar,  the  facts  show  such  intention  most  cou^ 
elasively.  The  writ  had  not  only  been  sued  out  and  placed  in 
the  hands  of  the  officer  before  the  limitation  took  effect,  but 
had  been  partially  executed,  the  officer  having  made  a  special 
attachment  by  virtue  of  it  on  the  ninth  of  August,  a  number 
of  days  previous  to  the  time  when  the  statute  of  limitations 
oould  have  taken  effect.  We  are  clear  that  the  action  was 
*'  commenced  and  sued  "  within  the  meaning  of  the  statute  on 
the  day  of  the  attachment,  which,  in  this  case,  was  the  day  of 
the  date  of  the  writ. 

The  next  question  is  as  to  the  admissibility  of  the  testimony 
offered  by  the  defendants  to  prove  that  the  houses  described  in 
the  declaration  were  houses  of  ill-fame  at  the  time  of  their 
demolition,  and  that,  on  this  account,  they  were  so  worthless 
that  they  could  not  be  rented  to  persons  of  honest  reputation. 
The  only  application  which  it  is  pretended  such  testimony  could 
possibly  have,  is  upon  the  question  of  damages,  and  upon  this 
question  the  burden  of  proof  was  upon  the  plaintiff.  As  the 
jmy  found  the  defendants  guilty,  the  plaintiff  must  have  proved 
that  the  houses  demolished  were  his  property,  and  that  they 
were  destroyed  by  the  defendants.  Having  done  so,  he  was 
entitled,  at  least,  to  the  full  value  of  the  property  destroyed  as 
a  compensation  for  the  injury  he  had  received,  and  he  must 
have  established  the  amount  of  such  injury  by  competent 
proof.  That  he  is  presumed  to  have  done,  as  the  jury  awarded 
'  him  a  sum  in  damages.  We  think,  with  the  judge  who  presided 
at  the  trial,  that  the  court  had  no  authority  to  presume  that 
fotnre  tenants  would  be  violators  of  the  law,  or  that  the  houses 
would  have  been  leased  or  used  for  any  unlawful  purpose,  if 
they  had  not  been  destroyed. 

In  estimating  the  damages,  the  jury  would  properly  inquire 
into  the  value  of  the  property  destroyed;  and  in  ascertaining 
that  value,  one  correct  rule  would  be  what  it  would  be  worth 
to  a  person  who  wished  to  purchase  property  of  that  descrip- 
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iion.  So  thej  might  arrive  at  tae  probable  yalae  bj  ascer- 
taining what  it  would  rent  for;  and  in  either  case  the  plaintifi 
must  prove  such  facts  as  would  be  necessary  to  enable  the  juiy 
to  find  the  value.  But  that,  in  consequence  of  the  property 
having  been  occupied  by  tenants  of  any  particular  character,  it 
had  thereby  become  of  more  or  less  intrinsic  value,  as  the  moral 
character  of  the  tenant  ranged  higher  or  lower,  would  be  a  rule 
too  uncertain  and  difficult  in  its  application  to  be  relied  upon. 

Besides,  it  was  admitted  at  the  argument,  that  the  buildings 
destroyed  were  not  leased  by  the  plaintiff  for  improper  par- 
poses;  neither  does  it  appear  that  be  had  knowledge  of  any  im* 
proper  use  of  them.  No  case  can  be  found  in  the  books  where 
the  value  of  property  is  to  be  estimated  by  the  reputation  of  its 
occupant.  What  was  the  intrinsic  worth  of  the  buildings  for 
honest  occupation,  by  tenants  of  such  employment  and  charac- 
ter as  would  be  likely  to  Lire  houses  of  the  like  kind,  was  the 
proper  inquiry  for  the  jury,  and  we  do  not  perceive  that  they 
were  deprived  of  any  testimony  offered  having  a  tendency  to 
establish  that  fact. 

The  exceptions  are  overruled,  and  judgment  is  to  be  entered 
on  the  verdict. 


Actions,  Commencement  of,  what  is:  Bom  v.  LutheTf  16  Am.  Deo,  341, 
«nd  note,  where  this  question  is  considered  at  length:  PerkmB  ▼.  PtrkiM^  IS 
Id.  120. 


Haven  v.  Brown. 

[7  GaxKNUur,  421.] 

Written  Contract,  Perfect  in  Itself  and  capable  of  a  clear  and  intelligi- 
ble exposition  from  the  terms  of  which  it  is  composed,  can  not  be  contra- 
dicted or  varied  by  parol  testimony,  upon  the  principle  that  the  langnige 
used  by  the  parties  in  their  contract  is  the  best  evidence  of  their  intent 

Admissibility  of  Evidence  of  tue  Acts  and  I>oings  of  the  parties  con* 
temporaneously  with  and  immediately  subsequent  to  the  ezecntion  of  a 
written  contract,  to  explain  an  ambiguity  therein,  discussed  but  not  de- 
cided. 

Representations,  Made  bt  an  Aoent»  at  the  time  he  is  contracting  for 
his  principal,  constitute  a  part  of  the  contract,  and  they  are  admissible 
against  the  principal  as  a  part  of  the  res  goftce;  but  declarations  made  by 
an  agent  after  the  contract  has  been  completed,  are  not  binding  upon  or 
admissible  as  evidence  against  the  principal 

At  Common  Law,  in  all  Actions,  where  there  were  two  or  more  plainti£E^ 
the  death  of  one  of  them,  pending  the  action,  was  an  abatement  of  th^ 
action. 
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BtjouTES  8  AHD  9,  Wm.  HL,  Chap.  11,  Ssa  7,  bo  farmodified  the  Gommon 
law,  that  where  two  or  more  persons  brought  an  action,  and  daring  the 
pendency  thereof  one  of  the  plainti£b  died,  the  action  did  not  thereby 
abate,  bat  was  allowed  to  proceed  in  the  name  of  the  sorviror,  provided 
the  canae  of  action  snrvived. 

TRESPASS  quart  clawium  fregii,  action  of,  does  not  abate  npon  the  death  of 
one  of  the  plaintifb. 

Trespass  quare  claumim  /regit,  for  cutting  timber  trees  on 
plaiotifT's  land.  Justification  under  an  alleged  license.  In 
support  of  the  justification,  the  defeodants  produced  a  bond 
signed  by  plaintiffs^  by  their  agent  William  C.  Whitney,  condi- 
tioned that  upon  the  payment  of  the  purchase  money,  to  give 
defendants  a  deed  of  a  tract  of  land,  being  lot  numbered  five  in 
the  second  range  of  lots  in  Hebron,  according  to  the  new  sur- 
vey; and  then  followed  a  more  particular  description,  beginning 
at  a  certain  hemlock  tree,  and  from  thence,  "  a  south-western 
course,  to  the  Hogan  pond,"  and  then  followed  certain  other 
courses  not  necessary  for  the  determination  of  the  present  case. 
The  trespass  was  committed  on  the  north  side  of  a  line  drawn 
sooth-west  from  the  hemlock  tree,  which  line  the  plaintiffs  con- 
tended was  the  course  mentioned  in  the  l)ond.  The  writing 
being  obscured  and  worn,  the  defendant  insisted  that  the  course 
jast  mentioned  should  be  read  "  a  north-western  course/'  and 
offered  evidence  to  prove  that  a  line  leading  north-westerly  to  a 
certain  pond,  were  the  lines  intended  by  the  parties,  and  with- 
in which  the  alleged  trespass  was  committed.  To  support 
their  construction,  the  defendants  offered  and  the  court  received, 
against  plaintiff's  objection,  testimony  to  show  that  when  the 
bond  was  executed,  Whitney  and  Brown  examined  the  line  last 
mentioned,  which  the  former  showed  as  the  line  to  which  he 
sold.  Defendants  also  offered  and  the  court  received  in  evi- 
dence, a^nst  plaintiff's  objection,  evidence  that  Mr.  Whitney, 
subsequent  to  the  execution  of  the  bond,  and  while  he  was  still 
plaintiff's  agent,  had  made  certain  declarations  admitting  that 
the  line  was  as  claimed  by  defendants,  neither  party  being  pres- 
ent at  the  time  they  were  made. 

Verdict  for  defendants,  subject  to  the  court's  opinion  as  to 
the  admissibility  of  said  evidence.  After  the  trial  one  of  the 
plaintiSs  died,  and  defendants  moved  tliat  for  that  cause  the 
4K!tion  abate. 

Fenenden  and  DMois,  for  defendants,  being  called  upon  hy 
Ihe  eoQrt  to  sustain  the  admission  of  Whitney's  declarations 
«absequent  to  the  execution  of  the  bond,  claimed  that  the  same 
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were  aduiissible  as  part  of  the  res  gestcs,  beoanae  when  made 
Whitney  was  still  plaintiff's  agent. 

N.  Emery,  Chreenleaf^  and  L.  WhUman^  contra. 

By  Court,  Pabbis,  J.  If  a  written  cootract  be  perfeet  in  ik> 
self,  and  be  capable  of  a  clear  and  intelligible  exposition  from 
the  terms  of  which  it  is  composed,  it  cannot  be  oontradicted 
or  varied  by  oral  testimoDy,  upon  the  phuciple  that  the  lan- 
guage used  by  the  parties  iu  their  coDtract  is  the  best  evidence 
of  their  intent. 

In  this  case  the  language  of  the  written  instrument  is  the 
princix^al  subject  of  controversy;  the  one  party  contending  that 
the  literal  reading  is  ''south-western  course  to  the  old  line/' 
the  other,  that  it  is  "  north-western  course  on  the  old  line."  It 
is  the  language  itself,  and  not  its  construction,  which  was  to  be 
ascertained.  The  existence  of  an  old  line  in  a  north-westerly 
direction  from  the  hemlock  tree  would  coincide  with  the  readings 
contended  for  by  the  defendants;  and  inasmuch  as  it  would  not 
contradict  the  clear  and  intelligible  language  of  the  written  in* 
strument,  we  are  ii^clined  to  think  it  a  fact  proper  to  be  proved,. 
and  that  the  evidence  offered  for  that  purpose  was  rightly  ad- 
mitted. So,  also,  the  fact  that  when  the  bargain  was  made 
and  the  bond  executed,  Whitney  showed  the  north-westerly 
line  as  the  one  to  which  he  sold,  was  also  corroborative  of  the 
position  taken  by  the  defendants  that  such  was  the  true  reading* 
of  the  instrument. 

In  Fbwle  v.  Bigelaw,  10  Mass.  879,  the  jury  were  instructed 
that  the  meaning  of  the  parties  being  uncertain  from  the  worda 
used,  and  it  being  out  of  the  power  of  the  court  to  ascertain 
their  meaning  by  reference  to  the  body  of  the  instrument,  evi- 
dence of  the  acts  and  doings  of  the  parties  contemporaneously 
with  and  immediately  subsequent  to  the  execution  of  the  in- 
strument, was  proper  for  their  consideration.  This  instruction, 
BO  far  as  it  related  to  the  admissibility  of  the  evidenoe,  wa» 
sanctioned  by  the  court.  In  all  the  cases  cited  by  the  plaintiff^ 
counsel,  the  language  in  the  deed  was  clear,  explicit,  and  free 
from  ambiguity,  and  parol  evidence  was,  of  course,  held  inad- 
missible to  control  or  vary  it.  Such  is  not  the  case  before  us^ 
But  it  is  not  necessary  to  decide  the  above  points  defiuitively. 
The  testimony  of  King,  proving  the  declarations  of  Whitney,, 
at  another  time,  relative  to  the  line  in  controversy,  the  value 
of  the  plaintiffs'  land,  and  sundry  other  statements  ralatiii^ 
thereto,  is  of  a  different  character. 
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The  declarations  of  an  agent,  so  far  as  they  constitute  a  pari 
of  the  res  gesks^  or,  in  other  words,  snch  as  are  made  by  him  at 
the  time  he  is  engaged  in  making  a  contract  on  the  part  of  his 
principal,  and  having  reference  to  the  subject-matter  of  sack 
contract,  may  be  given  in  evidence  to  affect  his  principal.  They 
are  admitted  as  the  representations  of  the  principal  himself, 
whom  the  a^nt  represents  while  engaged  in  the  particular 
transaction  to  which  the  declaration  refers.  Bepresentations 
made  by  an  agent,  at  the  time  he  is  contracting  for  his  princi- 
pal, constitute  a  part  of  the  contract,  as  much  so  as  if  they  had 
been  made  by  the  principal;  and  a  fact  stated  by  an  agent  in 
relation  to  a  transaction,  in  which  he  is  then  engaged,  and  while 
it  is  in  progress,  forms  a  part  of  that  transaction.  But  what  ha 
says  at  another  and  subsequent  period  can  not  be  evidence 
against  the  principal.  The  agent's  declarations  are  received,  not 
as  admissions,  but  as  a  part  of  the  res  gestas :  Ibirlie  v.  Hastings, 
10  Vee.  123;  WestcoU  v.  Bradford,  3  Wash.  C.  C.  500;  ThaUimer 
V.  Brinckerhoff,  4  Wend.  394.  Whitney's  declarations,  there- 
fore, to  King  could  form  no  part  of  the  contract  between  the 
parties  in  this  suit;  nor  could  he,  by  virtue  of  his  general 
agency,  explain  that  contract  by  any  subsequent  declaration  to 
a  stranger  not  a  party,  so  as  to  prejudice  the  previously  ac- 
quired rights  of  his  principal.  As  the  declarations  testified  by 
£ing  were  not  made  to  the  party  concerned,  nor  in  relation  to 
the  bond,  nor  in  the  course  of  the  transaction  out  of  which  it 
grew,  they  can  not  be  considered  as  the  declarations  of  the 
plaintiffs  by  their  agent,  touching  the  particular  transaction  with 
the  defendants,  which  was  the  subject  for  the  consideration  of 
the  jury,  and  we  think  they  ought  not  to  have  been  admitted. 
Aa  this  evidence  may  have  inffuenced  the  jury  in  forming  their 
verdict,  it  must  be  set  aside  and  a  new  trial  granted. 

Since  the  verdict  in  this  ca^^,  one  of  the  plaintiffs  has  de- 
oeaaed,  and  the  defendants  contend  that  the  action  is  conse- 
quently abated.  It  is  clear  that  in  actions  of  tort,  such  as  tres- 
pass qiutre  claugwnt,  or  for  taking  of  goods,  trover,  and  case  for 
misfeasance,  etc.,  tenants  in  common  must  all  join,  or  the  suit 
will  abate,  if  the  omission  be  properly  and  seasonably  pleaded; 
and  at  common  law,  in  all  actions  where  there  are  two  or  more 
plaintiffis,  the  death  of  one  of  them,  pending  the  suit,  was 
abatement  of  the  action.  But  by  stats.  8  and  9,  Wm.  Ill,  c.  11, 
see.  7,  if  there  be  two  or  more  plaintiffs,  and  one  or  more  of 
them  die,  if  the  cause  of  such  action  survive  to  the  surviving 
plaintiff  or  plaintiffs,  the  writ  or  action  does  not  thereby  abate; 
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but  such  death  being  suggested  upon  the  lecord,  the  action  is 
to  proceed  at  the  suit  of  the  surviving  plaintiff  or  plaintiffs.  In 
this  case,  does  the  cause  of  action  survive  to  the  surviving  plaint- 
iffs? Chittj  says:  *'  In  personal  actions,  as  for  trespass  to  land, 
tenants  in  common  may  join,  because  in  these  actions,  though 
their  estates  are  several,  yet  the  damages  survive  to  all:"  1  Chit. 
PI.  63.  And  again:  '*  When  one  or  more  of  several  parties  in- 
terested in  the  property,  at  the  time  the  injury  was  committed, 
is  dead,  the  action  should  be  in  the  name  of  the  survivor:"  Id. 
55.  As  in  cases  ex  contractu,  where  one  or  more  of  several 
obligees,  having  a  joint  legal  interest  in  the  contract,  dies,  the 
action  must  be  brought  in  the  name  of  the  survivor. 

Where  damages  are  to  be  recovered  for  a  wrong  done  to  ten- 
ants in  common,  in  a  personal  action,  and  one  of  them  die,  the 
survivor  of  them  shall  have  the  action;  for  although  the  prop- 
erty or  estate  be  several  between  them,  yet  the  personal  action 
is  joint:  Co.  Lit.  198,  a.  As  if  two  tenants  in  common  be  of 
land,  and  one  doth  a  trespass  therein,  of  this  action  they  are 
joint  tenants,  and  the  survivor  shall  hold  place.  So  it  is  if  two 
tenants  in  common  sow  their  land,  and  one  doth  eat  the  same 
with  his  cattle,  though  they  have  the  com  in  common,  yet  the 
action  given  to  them  for  trespass  in  the  same  is  joint,  and  shall 
survive,  for  the  trespass  and  damage  done  to  them  was  joint: 
Id. 

In  this  case,  we  think  that  the  cause  of  action,  if  any  there 
was  at  the  death  of  Thomas  Foster,  survived  to  the  surviving 
plaintiffs,  and  that  the  action  is  not  abated. 


Pabol  Evidencb  to  Vabt  Wbittxk  Aorsskeht. — General  role  ib  that 
parol  evidenoe  U  not  admisaible  to  vary  or  explain  a  contract  in  writing; 
where  it  is  not  ambiguona  in  itself:  Schemerhorn  v.  Vanderkeyden,  3  Am. 
Dea  304;  Gardiner  M.  Co.  v.  Heald,  17  Id.  248;  Perrine  v.  Cheeseman,  19 
Id.  388;  bat  mistakes  in,  may  be  coifected  by  parol:  McCurdy  v.  BreaihiU^ 
17  Id.  65,  and  the  cases  in  this  series  there  cited. 

Agents,  Declarations  or,  when  evidenoe  against  the  principal:  Roberit 
V.  Burhs^  12  Am.  Dec.  325,  and  note;  BurlmgUm  v.  Cakug,  18  Id.  691;  WtUk 
▼.  Carter,  19  Id.  473. 


Hale  v.  Jewell. 

[T  Obbsvlxat,  435.] 

UvLBS  A  CoirvBTAMOB  WAS  INTENDED  as  a  mortgage  at  the  time  of  its  in* 
ception,  it  can  never  become  such,  in  law,  by  any  subsequent  act  ol  tha 
parties. 
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Pabol  Evidekck  is  lNADiassiBi.s  to  ahcyw  that  a  deed  absolute  was  intended 

as  a  mortgage. 
Consideration  or  a  Deed  can  not  be  shown  to  be  an  nsorioiis  debt,  so  as 

to  defeat  the  deed. 

Wbit  of  entry  upon  the  plaintiff's  seisin  and  a  disseisin  by 
the  tenants  of  two  lots  of  land.  Plea,  the  general  issue,  with 
a  reservation  to  give  usury  in  evidence,  the  same  as  though  it 
had  been  specially  pleaded.  Demandant  claimed  title  under  a 
deed  absolute  in  form  from  the  tenants  to  him,  dated  October 
11,  1828,  with  general  warranty,  for  the  consideration  of  four 
hundred  and  thirty-one  dollars  and  sixty-one  cents.  It  ap- 
peared that  on  the  twenty-eighth  of  October,  1828,  demandant 
gave  Danford  Jewell,  one  of  the  defendants,  a  bond,  agreeing 
to  convey  to  him  the  land  in  question,  upon  the  payment  to 
him,  within  four  years,  of  the  amount  of  the  consideration  of 
said  deed  and  interest;  and  also  leased  to  Danford  one  of  the 
lots  for  four  years,  the  latter  agreeing  to  pay  as  rent  the  inter- 
est mentioned  in  said  bond.  The  tenants  offered  to  prove,  by 
a  sul>8cribing  witness  to  the  deed,  that  at  the  time  the  same  was 
executed,  the  parties  had  stated  that  the  deed  was  intended 
as  security  for  money  loaned,  and  that  the  grantee  was  to  give 
a  bond  to  reconvey  land  upon  repayment  of  the  consideration 
money  in  four  years.  They  also  offered  to  prove  that  the  con- 
sideration of  the  deed  consisted  of  certain  usurious  notes, 
which  were  surrendered  to  the  tenants  upon  their  signing  thd 
deed.  The  court  rejected  all  of  said  evidence,  but  the  ques- 
tion of  its  admissibility  was  xesenred  for  the  court.  Verdict 
for  the  demandant. 

Fessenden,  for  demandant. 

N.  Emery,  contra. 

By  Court,  Pabbis,  J.  If  the  bond  and  deed  had  been  exe- 
cuted at  the  same  time,  had  been  between  the  same  parties, 
and  were  parts  of  the  same  transaction,  the  bond  would  un- 
questionably operate  as  a  defeasance,  and  the  deed,  instead  of 
being  an  absolute  conveyance  in  fee  simple,  would,  with  the 
bond,  become  only  a  *'  mortgage  or  assurance."  But  such  are 
not  the  facts.  The  deed  was  executed  and  delivered  on  the 
eleventh  of  October;  the  bond  not  until  the  twenty-eighth. 
The  deed  was  made  by  Danford  Jewell  and  Betsey  Jewell,  the 
tenants;  the  bond  was  given  to  Danford  Jewell  alone.  Nothing 
appears  in  either  instrument  from  which  it  may  be  inferred  that 
they  are  parts  of  the  same  transaction.     On  the  contrary,  from 
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the  phraseology  of  the  bond  it  is  manifest  that  the  purchase 
had  been  made  by  Hale,  and  the  conveyance  to  him  executed, 
-at  a  time  previous  to  the  execution  of  the  bond.  If  the  abso- 
lute fee  passed  to  the  demandant  on  the  eleventh  of  October 
ly  the  deed  of  that  date,  no  subsequent  agreement  or  instru- 
ment could  so  affect  the  original  characte:;  of  the  conveyance  as, 
in  law,  to  render  it  conditional.  Unless  the  conyeyance  was  a 
mortga^^e  at  the  time  of  its  inception,  it  can  never  become  such, 
in  law,  by  any  subsequent  act  of  the  parties.  The  seisin  vested 
In  Hale  immediately  on  the  execution  and  delivery  of  the  deed, 
"^hich  was  on  the  eleventh  of  October,  and  the  bond  not  hav- 
ing been  executed  until  the  twenty-eighth,  and  being  between 
different  parties,  is  to  be  considered  a  subsequent  contract,  not 
in  law  so  affecting  or  qualifying  the  prior  conveyance  as  to  ren- 
der it  a  *'  mortgage  or  assurance  for  the  payment  of  money." 

The  tenants  offered  to  prove  at  the  trial,  by  parol  evidence, 
that  it  was  stated  by  the  parties  at  the  time  the  deed  was  exe- 
cuted, that  it  was  security  for  money  loaned,  and  that  the 
(rrantee  was  to  give  a  bond  to  reconvey,  upon  payment  of  the 
consideration.  The  effect  of  such  pirol  evidence,  if  admitted 
and  believed,  would  be  materially  to  change  the  character  and 
operation  of  the  deed.  In  its  terms  it  is  absolute,  purporting 
to  be  for  valuable  consideration  received  by  the  grantor,  and 
Testing  the  subject-matter  unconditionally  in  the  grantee.  The 
parol  proof  would  make  it  a  conveyance  in  mortgage,  a  mere 
security  for  the  loan  of  money,  and  defeasible  upon  tbe  per- 
formance of  conditions,  which  do  not  appear  in  the  instru- 
ment, and  which  are  inconsistent  with  its  legal  operation.  It 
is  well  settled  that  parol  evidence  is  inadmissible  to  explain  a 
deed,  or  to  alter,  control,  or  vary  a  contract  in  writing,  unless 
it  contain  some  latent  ambiguity;  as  in  Kimball  v.  Morrill,  4 
Greenl.  368,  it  was  held,  that  '*  where  the  declarations  of  par- 
ties are  admitted  as  part  of  tbe  res  gestie^  it  is  because  they  go 
to  explain  the  true  intent  and  meaning  of  the  parties  at  the 
time.  But  this  rule  is  not  applicable  to  the  contents  of  a  deed, 
which  is  not  to  be  limited,  restrained,  or  enlarged  by  anj'  parol 
declarations  of  the  parties."  "We  think  the  ruling  of  the  judge 
was  correct  in  excluding  parol  evidence  of  the  declarations  of 
the  parties,  that  the  deed  was  security  for  money  loaned. 

The  tenants  also  offered  to  prove  by  parol  that  certain  notes 
formed  a  part  of  the  consideration  of  the  deed  from  them 
to  the  demandant,  and  that  such  notes  were  usurious.  If  the 
deed  had  been  a  mortgage,  and  security  for  the  payment  of 
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the  note  alleged  to  be  usarious,  the  evidence  offered  would  un« 
qaestionablj  have  been  releyant  and  material  to  the  issue;  but 
if  the  deed  was  absolute,  as  it  purported  to  be,  and  as  we  must 
consider  it,  the  evidence  was  properly  rejected,  as  tending  to 
ehow  what  the  law  will  not  permit  to  be  shown  in  avoidance  of 
euch  a  conveyance.  This  question  is  discussed  in  Boardman  v. 
Rob'8  Trustee,  13  Mass.  104,  and  Flint  v.  SJieldon,  Id.  443  [7  Am. 
Dec.  1G2.J  In  the  first  of  these  cases,  the  trustee  disclosed  the 
purchase  by  him  of  a  certain  dwelling-house  of  the  defendants, 
and  he  was  then  inquired  of  whether  he  had  not  received  more 
than  six  per  cent,  interest  on  certain  sums  which  were  included 
in,  and  made  part  of  the  consideration  of  the  deed.  The  court 
say:  **  If  the  object  of  the  interrogatory  is  to  avoid  the  deed  of 
real  estate,  it  is  improper;  because  no  man  shall  be  held  by  his 
answers  to  disparage  his  title.  Nor  indeed  would  the  effect  be 
euch  as  is  contemplated;  for  the  bargain  and  sale  being  exe- 
cuted, the  title  under  it  would  not  be  disturbed  by  proving  that 
a  part  of  the  consideration  was  an  usurious  debt.''  The  case  of 
Flint  V.  Sheldon  is  more  directly  in  point.  That  was  a  case  of 
absolute  conveyance  of  land,  and  the  tenant  offered  to  prove 
that  the  consideration  was  usurious.  But  the  court  say:  *'  In 
making  out  this  defense,  the  first  step  is  to  prove  that  the  deed 
was  a  mortgage  or  assurance  made  for  the  payment  of  money. 
Unless  it  was  so,  the  question  of  usury  does  not  arise."  In 
that  case,  also,  as  in  the  one  before  us,  the  tenant  offered  to 
prove  that  the  conveyance,  though  absolute  on  the  face  of  it, 
was  made  on  the  express  condition  that  it  should  be  void,  or 
that  the  grantee  should  reconvey  on  repayment  of  the  money. 
But  the  court  say,  such  an  agreement,  if  not  reduced  to  writing, 
would  have  no  effect  whatever.  It  would  neither  make  the 
conveyance  a  conditional  one,  nor  would  it  bind  the  grantee  to 
reconvey  the  premises.  The  admission  of  such  evidence  would 
violate  the  fundamental  principle  that  deeds  and  specialties 
can  not  be  explained  or  varied  in  their  signification  by  parol 
evidence,  if  the  terms  made  use  of  in  the  instrument  are  capa- 
ble of  a  sensible  explanation  of  themselves.  These  principles 
are  also  fully  recognized  in  BicJiardaon  v.  Field,  6  Greenl.  37. 

Upon  the  whole,  we  perceive  no  good  reason  for  disturbing 
the  verdict  in  this  case,  and  judgment  must  consequently  be 
rendered  thereon. 


Pabol  EvtDXNCX  to  show  that  a  deed  absolute  was  intended  as  a  mortgage. 
The  rale  stated  in  the  principal  case  as  to  the  admission  of  parol  evidence  to 
show  that  a  deed  absolnte  on  its  face  was  intended  as  a  mortgage,  was  in 
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early  times  the  law,  both  ia  this  country  and  in  England,  but  in  moderi^ 
times  this  mle  has  been  greatly  relaxed,  and  it  is  now  settled  by  an  nnbroken 
cnrrent  of  authority,  that  parol  evidence  may  in  equity  be  admitted  for  the^ 
purpose  mentioned:  Kotes  to  Jiosa  v.  NorvtU,  1  Am.  Dec  425;  Tltompaon  y. 
PaUan^  16 Id. 47;  Cfhase'acase,  17 Id.  300,  302;  Beadingr.  fTesfon, 20 Id.  100. 


Ebseine  v.  Plummeb. 

[7  QwaaatiMAW,  447.] 

OoNTBACT  TO  CoNTXT  Cebtain  Timbeb  Gbowuto  upou  a  traet  of  bmd  l» 
valid,  although  verbal,  where  the  timber  has  been  out  and  oarried  away 
and  the  price  therefoi  pud. 

Assumpsit  brought  Vj  George  Erskinefor  the  proceeds  of  cer- 
tain timber  sold  by  the  defendant.  Levi  B.  Erskine,  being  the 
owner  of  a  lot  of  land^  mortgaged  the  same  to  W.  and  G.  Tack* 
erman,  December  11, 181d.  On  April  8,  1822,  his  right  of  re- 
demption was  sold  and  purchased  bj  plaintiff.  On  October  15, 
1822,  the  Tuckermans  assigned  their  mortgage  to  defendant, 
and  after  three  years  from  the  date  of  the  mortgage,  plaintiff 
paid  the  amount  of  the  mortgage  debt.  In  January,  1822,  Levi 
sold  the  timber  on  the  land  mortgaged  by  parol,  to  the  plaintiff, 
for  one  hundred  and  fifty  dollars,  which  amount  plaintiff  paid 
Levi  while  the  lumber  was  being  cut.  Defendant  was  employed 
to  haul  the  timber  to  the  mill,  which  he  did,  but  withheld  the 
same  from  plaintiff  and  afterwards  sold  and  converted  the  same 
to  his  own  use.  The  other  facts  are  stated  in  the  opinion. 
Verdict  for  plaintiff. 

Sprague  and  GkUd,  for  plaintiff. 

AUen  and  Qreet\leaf^  for  defendant. 

By  Oourt,  Weston,  J.  The  title  of  the  plaintiff  to  the  timber^ 
for  the  proceeds  of  which  this  action  is  brought,  ia  contested  by 
the  defendant.  The  timber,  with  the  land  upon  which  it  stood, 
originally  belonged  to  Levi  B.  Erskine,  who  at  the  time  he 
made  the  sale,  relied  upon  by  the  plaintiff,  had  a  right  to  dis- 
pose of  it  against  all  persons  except  the  Tuckermans,  to  whom 
the  land  had  been  mortgaged.  Was  the  sale  of  the  timber, 
being  by  parol,  good  between  the  contracting  parties,  so  as  to 
pass  the  property  in  the  timber  to  the  plaintiff?  Upon  this 
question  there  has  been  some  vacillation  in  the  authorities.  In 
an  anonymous  case,  reported  in  1  Ld.  Baym.  182,  the  court  held 
that  the  sale  of  growing  timber  by  parol  was  not  void  by  the 
statute  of  frauds,  it  being  regarded  as  a  chattel  and  not  as  an 
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interest  in  land.  But  a  sale  of  growing  grass,  in  Crosby  t. 
Wadsworth^  6  East,  602,  was  held  to  be  within  the  statute.  In 
Parker  v.  Staniland,  11  East,  362,  a  sale  of  potatoes  by  parol,  iD 
the  ground,  then  grown,  was  sustained;  but  a  sale  of  growing 
turnips  was  held  by  the  court,  in  Emmerson  t.  HeUi8,  2  Taunt. 
88,  to  be  within  the  statute.  In  Warwick  v.  Brwoe^  2  Mau.  & 
8el.  205,  a  sale  of  potatoes  then  growing  was  decided  not  to  be- 
an interest  in  land,  requiring  a  written  contract.  Teal  v.  Auty^ 
2Brod.  &  B.  99,  was  assumpsit  for  the  price  of  certain  poles,, 
which  had  been  sold,  while  standing  and  growing,  to  the  defend- 
ant. The  original  contract  was  held  to  embrace  an  interest  in 
land,  which  could  not  be  enforced  without  evidence  in  writing; 
but  the  contract  being  executed,  and  the  poles  actually  cut  and 
carried  away  by  the  defendant,  the  court  decided  he  was  liable 
for  their  value,  if  that  could  be  proved.  In  New  York  the  sale  of 
a  growing  crop  by  parol  has  been  held  good,  and  the  authority 
of  Crosby  v.  Wadsworlh  questioned :  Newcomb  v.  Bamer,  2  Johns » 
421,  in  note;  Frear  v.  Hardenbergh,  5  Johns.  271  \4k  Am.  Dec* 
856].  In  Connecticut  the  sale  of  gravel,  stones,  timber  trees^ 
which,  by  the  contract,  are  to  be  separated  and  carried  away^ 
and  the  boards  and  bricks  of  a  house  to  be  pulled  down  and 
taken  off,  is  deemed  not  within  the  statute. 

Standing  timber  is  annexed  to  the  freehold,  passes  with  it, 
and  often  constitutes  a  great  part  of  its  value.  A  parol  sale 
of  the  timber,  to  remain  on  the  land  during  the  pleasure  of  the 
buyer,  or  for  an  indefinite  period,  might  affect  injuriously  sub- 
sequent purchasers  of  the  land;  but  if  to  be  cut  and  earned 
away  within  a  reasonable  time,  or  as  soon  as  it  can  conveniently 
be  done,  is  not  liable  to  the  same  objection.  Trespass  would 
not  lie  by  the  original  owner,  for  entering  and  cutting  under 
such  a  contract,  for  it  would  at  least  amount  to  a  license,  which 
need  not  be  in  writing:  Cook  v.  Steams,  11  Mass.  533.  The 
trees,  when  cut,  may  clearly  be  sold  by  parol,  like  any  other 
chattel.  But  a  license  is  in  its  nature  revocable,  and  a  sale  of 
the  land,  without  reservation,  before  the  timber  is  cut,  would 
doubtless  be  held  to  be  a  revocation  or  determination  of  the  li- 
cense. And  this  would  sufficiently  protect  the  interest  of  the 
purchaser  of  the  land.  Upon  this  ground,  the  sale  of  timber  to 
be  cut,  and  carried  away  when  cut,  would  pass  the  property. 
And  the  purchaser  woidd  be  thereby  licensed  to  enter  for  this 
purpose,  so  long  as  the  license  remained  unrevoked.  If  these 
prindples  are  tenable,  the  sale  in  question  was  good,  although 
*nade  by  parol.     But  upon  this  point  we  give  no  decided  opin* 
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ion,  being  fully  satisfied  that  the  sale  was  good  between  the 
parties  as  a  contract  executed.  The  plaintiff  entered  under 
the  contract,  and  by  permission  of  the  owner  cut  the  timber, 
carried  it  away,  and  paid  the  full  consideration  demanded. 
The  actual  receipt  of  the  price  constituted  a  sale  of  the  timber^ 
after  it  was  severed,  if  it  was  not  consummated  before.  After 
it  was  severed,  there  could  be  no  pretense  that  it  constituted 
an  interest  in  land,  and  a  sale  thus  made  is  entirely  relieved 
from  any  objection  arising  under  the  statute  of  frauds. 

But  this  sale  was  made  subject  to  the  paramount  rights  of 
the  Tuckermans,  in  whose  place  the  defendant  claims  to  stand 
by  substitution.  Had  the  proceeds  of  this  timber  been  applied 
to  the  payment  of  their  demand,  either  before  the  assignment 
or  afterwards,  it  would  have  extinguished  the  demaud  pro  lanto; 
but  the  defendant,  having  claimed  and  received  the  whole 
without  deduction,  can  not  be  permitted  to  say  that  it  was  so 
applied.  It  would  be  false  as  well  as  unjust.  The  defendant 
was  employed  by  the  plaintiff  to  haul  the  timber  for  him,  and 
he  sold  it  and  converted  the  proceeds  to  his  own  use.  Upon 
these  facts  he  is  answerable  to  the  plaintiff  for  the  sum  received, 
unless  he  applied  it  in  part  payment  of  the  mortgage;  but  this 
he  has  not  done,  and  if  he  ever  intended  to  do  it,  he  waived 
his  right  to  make  such  application  when  he  received  the  whole 
amount  without  allowing  it. 

Judgment  on  the  verdict. 

8ee  note  to  Jackson  v.  Murray,  17  Am.  Dec.  58,  aa  to  what  contracts  affect- 
ing real  estate  are  within  the  statute  of  frauds.  Also,  note  to  McCampbtU 
V.  McCampbell,  15  Id.  62,  as  to  the  effect  of  the  statute  of  frands  apon  a 
verbal  contract  that  has  been  executed. 


Green  v.  Young,  Administrator. 

[8  Obeehubat,  14.] 

8UBBTT— LiABiLrnr  of,  after  Death. — One  who  obligates  himself  that  an- 
other will  faithfully  perform  the  duties  of  an  office,  is  liable  upon  default 
in  the  performance  of  those  duties,  although  such  default  takes  place 
after  the  death  of  such  surety. 

Debt  on  bond.  The  defendant's  intestate  was  surety  on  the 
bond  of  one  Joseph  Young,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  deputy  sheriff.  The  breach  alleged 
happened  three  years  after  the  death  of  the  surety.  The  courl 
instructed  the  jury  to  find  for  the  plaintiff!. 
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Sprague,  for  the  defendant. 
Alien  and  W.  W.  FuMer,  contra. 

By  Court,  Wbbton,  J.  The  action  before  us  is  a  debt  on 
bond,  conditioned  that  Joseph  Young,  appointed  a  deputy  of 
the  plaintifif,  then  sheriff  of  the  county  of  Lincoln,  shoald 
faithfully  perform  the  duties  of  that  office.  The  breach  found 
by  the  jury  accrued  since  the  decease  of  the  intestate.  The 
efficacy  of  contracts  does  not  cease  upon  the  death  of  one  of 
the  contracting  parties.  His  representatives  are  liable  to  an 
action  for  its  non-performance,  and  his  estate  is  thereupon 
charged  to  respond  what  may  be  recovered.  Whether  a  man 
undertakes  for  himself  or  others,  in  regard  to  future  transac- 
tions, the  contingency  that  death  may  remove  him  before  the 
obligation  can  be  fulfilled,  must  be  in  the  contemplation  of  all 
parties,  but  it  remains  unaffected  by  that  event.  It  may  be 
more  difficult  to  obtain  satisfaction  for  a  violation  of  what  the 
contract  CDJoins,  but  the  right  of  the  party  injured  to  a  full  in- 
demnity is  unimpaired. 

The  intestate  undertook  that  the  principal  in  the  bond  should 
discharge  the  duties  of  the  office  to  which  he  was  appointed. 
For  what  period?  So  long  as  he  continued  in  office  under  that 
appointment.  The  breach  found,  then,  is  within  the  very  letter 
of  the  condition.  The  counsel  for  the  defendant  sets  up,  as  a 
limitation  of  the  liability  of  the  intestate,  that  it  is  confined  to 
breaches  accruing  in  his  life-time.  This  limitation  is  not  to  be 
found  in  the  iustrument;  and  if  it  is  sustained,  it  must  arise  by 
construction  of  law  from  the  nature  of  the  undertaking.  We 
have  examined  with  care  the  cases  cited  for  the  defendant,  but 
can  find  nothing  to  justify  the  limitation  for  which  he  con- 
tends. The  plaintiff  had  a  right  to  repose  upon  the  solvency 
and  sufficiency  of  the  surety.  If  his  security  in  regard  to 
future  breaches  ceases  upon  the  death  of  the  surety,  he  might 
suffer,  however  vigilant.  He  might  incur  severe  responsibili- 
ties, arising  from  subsequent  breaches,  before  he  could  be  ad- 
vised of  the  death  of  the  surety.  If  the  defendant,  represent- 
ing the  intestate,  is  not  liable  in  this  case,  the  death  of  a  surety 
upon  a  sheriff's  bond,  and  upon  the  bonds  of  the  treasurer  of 
the  state,  of  a  county,  or  town,  of  cashiers  of  banks,  and  of 
many  other  officers  who  are  required  to  give  bonds,  would 
exonerate  his  estate  from  subsequent  breaches,  and  throw  the 
whole  responsibility  upon  surviving  sureties.  No  adjudication 
to  this  effect  has  been  cited,  or  can,  it  is  believed,  be  found.    And 
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yet,  if  warranted  by  the  principles  of  law,  cases  must  fre- 
quently have  arisen,  in  which  such  a  ground  of  defense  might 
properly  have  been  taken. 

The  efficacy  of  a  power  of  attorney  continues  only  during  the 
life  of  the  constituent,  because  the  act  authorized  is  to  be  hia 
act,  through  the  agency  of  another,  and  his  power  to  act,  evea 
by  an  agent,  is  extinguished  by  his  death.  But  in  this  case,  a 
breach  of  the  condition  of  the  bond  did  not  depend  upon  any 
act  or  omission  of  the  intestate.  Whether  a  breach  should  or 
should  not  happen,  depended  upon  the  fidelity  of  another. 
This  hazard  the  intestate  voluntarily  assumed,  and,  we  entertaia 
no  doubt,  thereby  bound  his  representatives  and  his  estate  for 
all  breaches  within  the  condition  of  the  bond,  and  for  which 
other  surviving  sureties  might  be  held  accountable. 

Judgment  on  the  verdict. 

Dbath  or  SuBRT,  efifoot  npon  obUgatioQ  of  mrvmn    Waier^  Btp,  t» 
mk\f9Adm\,  18  Am.  0ea  803w 


Pabsons  v.  Webb. 

[8  Obbxhlbaf.  88.] 

Sfkial  Aoxmt  to  wnoM  a  Horsb  is  delivered  for  the  porpoM  of  mIo,  hat 
no  authority  to  apply  the  same  to  the  payment  of  hia  own  debts,  and  if 
he  does,  the  owner  may  maintain  replevin  therefor,  although  in  the 
hands  of  a  bonajids  porohaser. 

Beplevin  for  a  horse.  Plaintiff  delivered  the  horse  to  one 
Bead  to  sell  for  him,  and  Bead  delivered  him  to  Oilman,  in 
payment  of  a  debt  he  owed  him,  and  Oilman  sold  him  to  de- 
fendant. It  was  contended  on  the  part  of  the  defendant,  that 
he  bought  the  horse  of  a  person  who  was  the  apparent  owner, 
and  who,  he  had  reason  to  believe,  was  the  real  owner,  and 
thai  therefore  plaintiff  could  not  maintain  this  action  without 
proof  of  a  demand  of  the  horse  from  defendant.  The  oourt  de« 
cided  otherwise,  however,  and  instructed  the  jury  that  if  they 
were  satisfied  that  Bead  had  authority  to  treat  the  horse  as  hia 
own,  and  to  dispose  of  him  at  pleasure,  the  title  of  the  plaintiff 
had  been  divested  by  the  sale;  but  that  if  his  authority  waa 
merely  to  sell  the  horse  for  the  plaintiff,  it  would  not  justify  him 
in  transferring  him  for  the  payment  of  his  own  debts. 

Verdict  for  plaintiff,  subject  to  the  court's  opinion  as  to  the 
correctness  of  the  judge's  instruction. 
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BauleOe,  for  the  defendant. 
Sprcigue^  contra. 

By  Court,  Mellsn,  0.  J.    Under  the  instruotionB  given  to 
the  jary,  they  have,  by  their  verdict  in  favor  of  the  plaintiff, 
decided  that  Read  had  not  authority  from  him  to  dispose  of  the 
horse  as  he  pleased,  and  treat  him  as  his  own.     The  question, 
then,  is  whether  the  last  instruction  of  the  judge  was  correct, 
namely,  that  if  the  authority  given  to  Read  was  to  sell  the  horse 
for  the  plaintiff,  it  would  justify  him  in  turning  him  out  for  the 
payment  of  his  own  debt.     Most  of  the  authorities  cited  by  the 
defendant's  counsel  have  reference  to  the  effect  of  sales  made 
by  factors  and  brokers,  under  that  general  authority  with  which 
they  are  clothed:   "A  factor  who  has  possession  of  goods, 
differs  materially  from  a  broker.    The  former  is  a  person  to 
whom  goods  are  sent  or  consigned,  and  he  has  not  only  the 
possession,  but  in  consequence  of  its  being  usual  to  advance 
money  upon  them,  has  also  a  special  property  in  them  and  a 
general  lien  upon  them.    But  the  case  of  a  broker  is  different; 
the  rule  stated  in  the  case  in  Salkeld  must  be  taken  with  some 
qualifications;  as,  for  instance,  if  a  factor,  even  with  goods  in 
his  possession,  acts  beyond  the  scope  of  his  authority,  and 
pledges  them,  the  principal  is  not  bound;  or  if  a  broker  having 
goods  delivered  to  him  is  desired  not  to  sell  them,  and  sella 
them,  but  not  in  market  overt,  the  principal  may  recover  them 
back.     The  truth  is  that  in  all  cases,  excepting  where  goods  are 
sold  in  market  overt,  the  rule  of  cavecU  emptor  applies:"  Baring 
V.  Currie,  2  Barn.  &  Aid.  148,  149.     So  in  Pickering  v.  Busk, 
15  East,  43,  44,  Lord  Ellenborough  says,  when  speaking  of  the 
authority  of  a  broker:  ''  If  the  principal  send  his  commodity  to 
a  place  where  it  is  the  ordinary  business  of  the  person  to  whom 
it  is  confided  to  sell,  it  must  be  intended  that  the  commodity 
was  sent  thither  for  the  purpose  of  sale.     If  the  owner  of  a 
horse  sent  it  to  a  repository  of  sale,  can  it  be  implied  that  he 
sent  it  thither  for  any  other  purpose  than  that  of  sale?    Where 
the  commodity  is  sent  in  such  a  way,  and  to  such  a  place  as  to 
exhibit  an  apparent  purpose  of  sale,  the  principal  will  be  bound, 
and  the  purchaser  safe.''    Read  can  not  be  considered  in  the 
light  of  a  commercial  factor  or  as  a  broker.    He  was  merely  a 
private  agent  for  a  particular  purpose;   and  the  instruction  to 
the  jury  was,  that  an  authority  from  the  plaintiff  to  sell  the 
horse  for  him  did  not  authorize  him  to  turn  him  out  in  pay- 
ment of  his  own  debts.    If  a  broker  can  not  pledge  the  prin« 
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cipal's  goods  for  his  own  debt,  not  being  within  the  scope  of 
his  authority,  can  it  be  within  the  scope  of  a  private  agent's  aa* 
thoritj  to  pledge  or  give  away  the  principal's  horse,  or  pay  one 
of  his  own  debts  with  it? 

If  a  man  should  sell  another's  horse  without  any  authority,  the 
sale  or  act  is  merely  void.  If  he  is  authorized  to  sell  him  to  a 
particular  person  or  at  a  limited  price,  can  he  sell  him  to  another 
personfor  one  half  the  limited  sum  ?  Itissaid  the  purchaser  has 
been  deceived;  so  has  the  plaintiff.  It  is  said  the  plaintiff  has 
reposed  that  confidence,  which  has  been  abused  to  the  defend- 
ant's injury;  true,  and  has  not  the  defendant  also  reposed  con* 
fidence  unwisely?  The  mere  possession  of  the  horse  gave 
Bead  no  i-ight  to  sell  him;  and  therefore  the  defendant  should 
have  ascertained  what  authority  had  been  given  to  Bead  by  the 
plaintiff.  To  adopt  the  reasoning  of  the  counsel  for  the  de- 
fendant, would  be  to  deprive  a  principal  of  the  power  over  his 
own  property,  if  intrusted  to  the  bands  of  an  agent  for  sale, 
and  leave  him  at  the  mercy  of  those  who  are  disposed  to  injure 
him.  The  grounds  of  public  policy,  as  applicable  to  the  com- 
mercial transactions  to  which  we  have  alluded,  can  not  be  con- 
sidered as  supporting  the  defendant's  motion.  In  the  case  of 
Fenn  et  al.  v.  Harrison  et  aL,  3  T.  B.  757,  the  distinction  be- 
tween a  general  and  a  special  agent  is  clearly  stated.  Ashurst^ 
J.,  says:  ''  If  a  person  keeping  a  livery  stable,  and  having  a 
horse  to  sell,  directed  his  servant  not  to  warrant  him,  still  the 
master  would  be  liable  on  the  warranty,  because  the  servant 
was  acting  within  the  general  scope  of  his  authority;  and  the 
public  can  not  be  supposed  to  be  conusant  of  any  private  con- 
versation between  the  master  and  the  servant;  but  if  the  owner 
of  the  horse  were  to  send  a  stranger  to  a  fair,  with  express  di- 
rections not  to  warrant  the  horse,  and  the  latter  acted  contrary 
to  the  orders,  the  owner  would  not  be  liable  on  the  warranty^ 
because  the  servant  was  not  acting  within  the  scope  of  his  em- 
ployment." BuUer  and  Grose,  JJ.,  rely  on  the  same  distinc- 
tion. See,  also.  Ward  v.  Evana^  2  Salk.  442;  East  India  Co,  t. 
Eensley,  1  Esp.  112;  Hicks  v.  Hanbin,  4  Id.  114;  Sogden,  27; 
Batiy  v.  Carswell,  2  Johns.  48;  Hoi>e  v.  Hancock^  1  Wash.  23.' 
Under  the  instructions  which  the  jury  received,  they  have  found 
that  Bead  was  a  mere  agent,  specially  authorized  to  sell  the  horse 
for  the  use  and  benefit  of  the  plaintiff;  instead  of  doing  whioh^ 
he  has  paid  his  own  debt  with  it,  thus  dearly  acting  beyonci 
the  scope  of  his  authority. 

There  must  be  judgment  on  the  verdict. 

1.  Rwt  y.  OKtfjf,  1  Wwh.  433:  1  Am.  Deo.  4SS. 
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See,  as  to  the  powers  of  a  special  agent,  MarHn  y.  United  SCaies,  16  Am. 
Deo.,  130^  note.  A  special  agent  has  no  power  to  hind  his  principal  heyond 
the  anibority  giyen:  Thompson  v.  Stewart,  8  Am.  0ea  168;  Jftmn  y.  Com- 
mMom  Co.,  Id.  219;  BeaU  y.  AUen,  9  Id.  221. 


Bbown  V.  Gilmobe. 

[8  QXEMMLmAM,  von,] 

Tehbbb,  to  bi  Valid,  xt78T  bv  Ukgonditiokal,  and  the  money  or  other 
thing  to  he  tendered  must  he  actually  produced,  mdess  the  creditor  dis- 
penses with  it^  either  hy  an  express  declaration,  or  other  equivaleni 
acts. 

Absuhpbtt  on  a  promissory  note.    The  facts  are  recited  ai 
length  in  the  opinion  of  the  court. 

McOaw  and  Hatch,  for  plaintiff. 

Rogers,  contra. 

By  Court,  Weston,  J.  This  vroB  an  action  of  assumpsit  on  i^ 
promissory  note  for  sixty  dollars,  in  neat  stock,  at  the  market 
price,  to  be  delivered  at  the  six-mile  falls  in  Bangor,  in  nine- 
months  from  date.  The  defendant  pleaded,  as  to  twelve  dollars, 
non-assumpsit,  and  a  tender  as  to  the  residue.  As  to  the 
twelve  dollars,  the  jury  found  for  the  defendant;  and  as  to  the 
tender,  for  the  plaintiff;  and  the  question  presented  is  the  suf- 
ficiency of  the  tender  attempted  to  be  proved.  On  the  day  of 
payment,  the  defendant  had  at  the  farm  of  one  Eendrick,  about 
a  mile  beyond  the  six-mile  falls,  a  yoke  of  oxen  which  he  had 
conveyed  to  the  defendant  to  secure  a  debt  he  owed  him,  which 
in  the  opinion  of  Eendrick,  who  testified  as  a  witness  for  the 
defendant,  was  worth  about  fifty  dollars.  The  witness  had 
other  stock  on  his  farm,  and  agreed  with  the  defendant  to  lei 
him  haye  enough  to  pay  the  note  if  the  oxen  should  be  appraised 
at  a  less  sum.  On  the  day  of  payment,  the  defendant  and  the 
witness  went  to  the  six-mile  falls,  where  they  found  the  plaint- 
iff, who  was  informed  that  the  defendant  had  come  for  the  pur* 
pose  of  making  a  tender  of  neat  stock  in  payment  of  the  note 
The  defendant  then  offered  to  pay  neat  stock  to  the  amount  of 
foriy-eight  dollars  on  the  note,  but  the  plaintiff  refused  to  re- 
ceive the  stock,  unless  the  defendant  would  pay  the  whole  sixty 
dollars.  There  was  no  stock  present,  nor  any  objection  made 
by  the  plaintiff  on  account  of  its  non-production.  The  defend- 
ant offered  to  bring  the  stock  if  the  plaintiff  would  receive  forty- 
eight  dollars,  but  he  refused  to  receive  anything  short  of  the 
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face  of  the  note.  After  considerable  conTersation,  in  which  the 
witness  endeavored  to  effect  a  settlement,  the  plaintiff  said  to 
the  defendant:  "If  you  have  got  any  cattle,  why  don't  you 
bring  them  on  ?"  to  which  the  defendant  replied:  '*  If  you  will 
take  forty-eight  dollars  in  full  for  the  note,  I  will  bring  the 
«tock  forward;"  but  the  plaintiff  said:  "  I  will  take  DothiDg  less 
than  the  whole  note/'  The  stock  was  not  brought,  nor  any 
offer  of  it  actually  made,  other  than  what  has  been  before 
«tated. 

At  the  trial,  the  jury  were  satisfied  that  twelve  dollars  of 
the  note  had  been  paid.  When,  does  not  appear.  For  any- 
thing which  the  cade  finds,  this  payment  might  have  been  made 
after  the  conversation  before  recited;  in  which  case,  the  tender 
would  be  clearly  bad.  But  we  do  not  place  the  decision  of  the 
<sau8e  upon  this  ground.  There  are  two  other  objections  to  the 
tender  set  up,  either  of  which  is  fatal.  In  the  first  place,  the 
actual  production  and  offer  of  the  money  or  other  thing  to  be 
paid  is  essential,  unless  the  creditor  dispense  with  it,  either  by 
an  express  declaration,  or  other  equivalent  act.  Thus,  where 
the  debtor,  on  leaving  home,  left  ten  pounds  with  his  clerk  for 
the  plaintiff,  and  the  plaintiff  was  informed  of  this  when  he 
-called,  and  demanded  a  larger  sum,  and  he  would  not  receive  any- 
thing less  than  his  whole  demand,  and  the  clerk  did  not  offer 
the  ten  pounds,  it  was  held  to  be  no  tender.  Thomas  y.  Evans, 
10  East,  101;  Dickinson  v.  Shee,  4  Esp.  68,  was  a  case  equally 
«trong,  and  to  the  same  effect.  Now  in  this  case,  the  plaintiff 
was  so  far  from  expressly  excusing  the  defendant  from  making 
an  offer  of  the  stock,  that  he  told  him  if  he  had  any  cattle,  to 
l}ring  them  on.  Secondly,  a  tender,  in  order  to  be  availing, 
must  be  unconditional.  Thus,  if  the  party  demand  a  receipt  in 
full,  or  that  the  money  or  other  thing  tendered  shall  be  re- 
ceived in  full  discharge  of  the  plaintiff^s  balance  or  claim,  the 
tender  is  not  good:  3  Stark.  Ev.  1393,  and  the  cases  there  cited. 
In  this  case,  the  face  of  the  note  was  more,  and  the  plaintiff 
•claimed  more,  and  whether  more  might  eventually  appear  to  be 
due  or  not,  tbe  plaintiff  had  a  right  to  have  the  tender  so  made, 
that  he  might  receive  it  without  prejudice  to  his  further  claim. 
Here  the  defendant's  offer  to  bring  the  stock  forward  was 
dogged  vrith  the  condition  that  the  plaintiff  should  reoeive 
forty-eight  dollars  in  full  for  the  note. 

The  exceptions  are  overruled  and  the  judgment  affirmed. 

TxNDKH. — ^To  make  a  tender  of  money  valid,  it  is  neoessary  that  the  money 
he  prodaced  and  offered  anconditionally:  SfnitJi  v.  NevUt,  12  Am.  Dec.  57 1« 
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note;  Barney  ▼.  BUaSf  Id.  700,  note.  See  same  cases  as  to  the  essentials  of  a 
▼alid  tender  of  personalty  other  than  money.  Property  tendered  must  be 
eeparated,  and  be  capable  of  identification:  Barney  v.  Blisa,  12  Id.  700,  note; 
Bams  V.  Graltam.  15  Am.  Dec.  394.  As  to  place  of  tender,  see  Bates  v.  Bates, 
12  Id.  573;  also  as  to  the  time  when  the  tender  should  be  made.  In  making  a 
tender  of  mon^,  it  is  generally  conceded  that  an  offer  of  part  of  the  amount 
IS  insufficient:  Saunders  v.  Frost,  16  Id.  894;  Fridffs  v.  Stats,  2Q  Id*  463 
When  ezoosed:  Hampton  y.  Speekenagls,  11  Id«  704. 


Fisheb  v.  Babtlett. 

[8  QfBMEmJtAT,  132.1 

BiRBiiT  TO  A  Pbomisob,  OB  AH  Injubt  or  incooYenienoe  to  a  prcnnisee,  is  a 
legal  consideration. 

Bbsbxff,  is  ak  Action  fob  Ckbtadi  Pbopsbtt  retomed  by  him  as  having 
been  attached,  can  not  falsify  his  return,  and  prove  that  he  did  not  at- 
tach the  property. 

Frofbbtt  having  bben  Attached,  and  delivered  by  the  officer  to  a  third  per- 
son for  safe  keeping,  the  latter  may,  in  an  action  upon  his  promise  to  re- 
deliver the  property,  show  that  it  did  not  belong  to  the  person  as  whose 
property  it  was  attached,  and  that  he  has  restored  it  to  the  true  owner* 

AiMUMiwiT  on  a  contract  in  i^riting,  in  which  the  defendanta 
agreed  to  redeliver  to  the  plaintiff,  a  deputy  sheriff,  certain  pine 
mill  logs,  of  the  Talue  of  two  thousand  dollars,  on  demand,  or 
pay  said  sum,  at  plaintiff's  election.  The  agreement  recited  that 
plaintiff  had  attached  said  logs  as  the  property  of  Dayis  et  cU., 
in  pursuance  of  a  writ  of  attachment  issued  in  the  action  of 
JBenshaw  elalv,  Davis  et  al.,  and  had  delivered  them  to  defend- 
4Uit8  for  safe  keeping,  to  be  redelivered  as  just  stated.  At  the 
trial,  it  appeared  that  Henshaw  et  aL  had  recovered  a  judgment 
4igainst  Davis  et  al. ,  upon  which  an  execution  had  been  issued  and 
placed  in  plaintiff's  hands.  That  thereupon  he  demanded  from 
defendants  said  logs,  and  upon  the  defendants  refusing  to  rede- 
liver them,  Notified  them  that  he  elected  to  receive  the  value 
thereof  in  money.  It  appeared  that,  in  fact,  no  logs  were  ever 
delivered  to  defendants  at  the  time  the  contract  was  signed. 
Defendants  offered  to  prove  that  the  logs  in  question  were  not 
the  property  of  Davis  et  al,,  but  of  Fisk  and  Bridge.  The  court 
excluded  the  evidence,  however,  and  thereupon  a  default  was 
entered,  subject  to  the  court's  opinion  as  to  the  admissibility  d 
4iiioh  evidence. 

Sprague  and  SiarreU^  for  plaintiff. 
J.  MdOow,  contra. 

Am.  Die.  YOL.  XXn— U 
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By  Courty  Mellbn,  C.  J.  (after  stating  the  facts  as  above). 
The  counsel  for  the  defendants  has  contended  that  the  contract 
declared  on  is  not  founded  on  any  legal  consideration;  and.  if 
it  isy  that  damages  to  a  small  amount  only,  if  any,  shoald  have 
been  given.  A  benefit  to  a  promisor,  or  an  injury  or  incon- 
veuience  to  a  promisee ,  constitutes  a  legal  consideration.  The 
plaintiff,  by  his  return  on  the  writ  of  Himshaw  et  aL  ▼.  Davis  ei 
al,y  had  made  himself  responsible  for  the  lugs  attached  or  for 
their  value,  until  legally  accounted  for  to  the  owner;  for  in  an  ac- 
tion against  him  for  the  property,  he  would  not  be  permitted  to 
falsify  his  return,  and  prove  that  he  did  not  attach  them. 
When,  therefore,  he,  by  his  contract  with,  the  defendants, 
placed  the  property  under  their  control,  that  very  fact  consti- 
tuted a  valid  consideration.     We  have  no  doubt  on  this  point. 

When  an  ofiScer  attaches  personal  property,  he  stands  respon- 
sible for  it.  If  the  plaintiff  should  recover  judgment  in  the  ac- 
tion, the  officer  will  be  accountable  to  him  for  thirty  days  after 
judgment;  and,  in  certain  cases,  mentioned  in  the  act  of  1821, 
establishing  this  court,  section  8,  for  a  longer  time.  If  the  de- 
fendant should  obtain  judgment,  then  the  officer  will  be  account* 
able  to  him.  In  either  event,  he  will  have  a  right  to  call  the- 
property  out  of  the  possession  of  the  receiptor;  and  even  if,  at 
the  time  of  the  attachment,  the  property  did  not  belong  to  the- 
debtor,  but  to  a  third  person,  that  circumstance  alone  will  not 
constitute  a  defense  in  an  action  by  the  officer  against  the  re- 
ceiptor; for  the  officer  must  obtain  possession  of  the  property, 
in  order  that  he  may  restore  it  to  such  third  person,  he  being 
the  true  owner.  But  if  such  third  person  has  obtained  posses- 
sion of  the  property,  or  has  appropriated  it  to  his  own  use  and 
benefit,  there  seems  to  be  no  sound  reason  why  the  receiptor,  in 
such  case,  should  not  be  permitted  to  defend  himself  by  proving 
these  facts.  Why  should  the  officer  recover  ?  He  can  not  be  an- 
swerable to  any  one  in  damages.  Should  the  attaching  creditor, 
having  recovered  judgment,  sue  the  officer  for  neglect  in  not 
satisfying  the  execution  out  of  the  property  attached,  he  might 
effectually  defend  himself  by  proving  that  it  did  not  belong  to 
the  debtor.  This  has  been  distinctly  settled  in  Fuller  v.  HMen^ 
4  Mass.  498,  and  Tyler  v.  Vlmer,  12  Id.  163.  If  the  defendant, 
having  obtained  judgment,  should  sue  the  officer  for  the  non- 
return of  the  property,  the  same  facts  would  constitute  a  good 
defense  for  him  in  such  action.  And  if  the  true  owner  should 
call  on  him  for  it,  he  might  defend  himself,  by  proving  thac 
80ch  tme  owner  had  already  the  property  in  his  possession,  or 
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had  availed  himself  of  its  prooeeda,  or  in  some  way  appropriated 
it  to  his  own  use  and  benefit. 

Now,  in  the  present  state  of  the  attached  property,  as  the 
officer  would  not  be  answerable  to  any  one  for  it,  as  it  belongs 
to  Fisk  and  Bridge,  and  they  have  received  the  proceeds  of  the 
greater  part  of  it,  why  should  this  same  officer  recover  of  the 
defendants  any  more  than  the  value  of   that  portion  of  the 
property  which  has  never  been  appropriated  by  Fisk  and  Bridge? 
What  use  is  he  to  make  of  the  amount,  should  a  verdict  for  the 
full  value  be  returned,  and  judgment  be  rendered  thereon,  and 
the  money  be  paid  to  him  ?    Is  he  to  retain  it  for  his  own  use  ? 
Such  a  proceeding,  if  sanctioned,  might  lead  to  gross  injustice, 
and  be  managed  by  a  dishonest  officer  so  as  to  become  shame- 
ful oppression.    The  case  of  Learned  v.  Bryant  et  aL,  13  Mass. 
224,  is  a  decisive  authority  against  a  judgment  for  the  plaintifiE 
in  this  case;  and  if  Fisk  and  Bridge  had  appropriated  all  tbe 
attached  property,  the  two  cases  could  not  be  distinguished  in 
principle.     But  the  counsel  for  the  plaintiff  has  contended  that 
this  case  differs  from  Learned  v.  Bryant,  as  the  attachment  by 
the  plaintiff  was  merely  nominal.     We  have  already  expressed 
our  opinion  on  that  point.     We  can  not  perceive  the  force  of 
this  reasoning.    Shall  the  officer  be  bound  by  a  nominal  attach- 
ment and  the  receiptor  also,  as  much  as  by  a  real  one,  and  yet 
neither  of  them  be  permitted  to  defend  himself  by  proof  of 
those  facts  which  would  constitute  a  good,  valid,  and  complete 
defense  in  case  of  a  real  attachment?    A  denial  of  this  prop- 
osition would  seem  to  be  giving  more  importance  to  a  shadow 
than  a  substance — to  a  fiction  than  a  reality.     But  on  the  fact 
and  principle  assumed  by  tbe  plaintiff's  counsel,  how  is  the 
present  action  maintainable,  considered  independently  of  the 
defense?    If  the  attachment  was  merely  nominal,  subjecting 
the  plaintiff  to  no  liabilities,  what  consideration  exists  to  ren- 
der the  promise  of  the  defendants -to  him  obligatory?    If  the 
attachment  is  nominal,  what  legal  interest  has  the  plaintiff  in  the 
defendant's  promise  more  than  any  other  person,  and  on  what 
ground  can  he  claim  damages  ?    The  transaction  must  be  con- 
sidered real  or  nominal  throughout.     Like  other  contracts  in 
writing,  it  speaks  for  itself;  and  there  is  nothing  equivocal  in 
its  language.    It  is  not  to  be  contradicted  and  controlled  vrjiere 
no  fraud  exists  to  impeach  it.    This  instrument,  though  called 
merely  a  receipt,  is  by  no  means  of  that  character.     It  is  a  con« 
tract  imposing  obligations,  not  a  receipt  discharging  them. 
The  argument  of  the  counsel,  therefore,  is  based  not  only  on 
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an  assomed  fact,  but  on  one  which,  if  it  existed,  he  would  not 
be  permitted  to  prove  by  parol  eyidence.  Whateyer  may  be 
the  damages  which  may  be  reooyered  on  another  trial,  we  know 
not;  but  we  are  all  of  opinion,  for  the  reasons  we  have  giyen, 
that  the  present  default  can  not  stand. 


Simpson  v.  Seayet. 

(8  OBBmLBAT,  188.] 

Two  PXBSONS  OcouFTiNO  THB  8AMS  MiLL  together,  a  partioQ  of  which  was 
Qied  by  one  of  them  for  a  certain  purpose  and  the  remainder  by  the  other 
for  the  purpose  of  making  laths,  the  former  is  not  liable  for  a  nuisance 
caused  by  the  making  of  laths  by  the  latter. 

DmiTDAKTS,  JoiNDEB  OF,  IN  ACTIONS  ov  ToBT. — Several  persons  being 
united  as  defendants  in  an  action  for  damages  arising  from  the  commission 
of  a  tort  not  joint,  it  being  alleged  that  one  of  the  defendants  was  the 
owner  of  a  lath  mill,  from  which  rubbish  had  been  thrown  into  a  river 
and  carried  down  to  the  plaintifTs  mill,  contributing  to  the  injury  com- 
plained of,  and  that  the  remaining  defendants  were  also  the  owners  of  a 
mill  from  which  rubbish  had  been  carried  down  the  river  to  plaintifiTs 
mill,  also  contributing  to  the  injury  complained  of,  whether  such  de- 
fendants were  properly  joined,  discussed  but  not  decided,  it  appearing 
that  the  defendant  who  owned  the  mill  alone  had  died  during  the  pen- 
dency of  the  action,  and  it  was  consequently  held  that  as  to  such  de- 
fendant the  action  had  abated,  and  that  the  remaining  defendants  were 
liable. 

MiLLy  TO  BK  A  NuiSANOB  as  being  upon  tide  water,  must  be  within  the  flow  of 
ordinary  tides. 

AcnoN  roB  thk  Divxbsion  or  Wateb  from  the  plaintiff's  mill,  it  is  no  defense 
that  the  mill  stands  within  the  ebb  and  flow  of  the  tide  and  is  therefore 
a  public  nuisance. 

AonoN  on  the  case.  Plaintiffs  alleged  that  they  were  the 
owners  of  a  saw-mill  on  the  East  Machias  river,  below  a  saw- 
mill of  the  defendants,  and  that  the  latter,  having  erected  two 
lath  mills  within  their  own  saw  mill,  threw  their  lath  edgings 
into  the  river,  which  was  carried  by  the  current  into  the 
plaintiffs'  flume,  obstructing  their  gateway  and  diverting  the 
water  from  their  mill.  Defendants  pleaded  the  general  issue, 
and  also  pleaded  in  bar  that  the  flume,  dam,  and  wafer  works 
of  the  plaintiffs  mentioned  in  the  writ,  stand  partly  on  the  tide 
waters  of  the  river  and  across  the  same,  both  above  and  below 
low-water  mark,  where  the  tide  ebbs  and  flows;  and  the  residue 
thereof  without  the  natural  bed  and  banks  of  the  river  upon 
ft  channel  artificially  created,  and  into  which  the  waters  of  the 
river  had  been  unlawfully  caused  to  flow.    Beplicationy  that  no 
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part  of  the  flume  and  water  works  of  plaintiflEs  was  below  low- 
water  mark.  At  the  trial  it  appeared  that  defendants  were 
owners  of  a  double  8aw*mill,  called  the  Unity,  sitaated  on  East 
Machias  river,  above  the  mill  of  plaintiffs,  and  standing  on  an 
ancient  mill  site  which  had  been  used  for  that  purpose  upwards 
of  sixty  years.  In  the  year  1826,  two  lath  mills  were  for  the 
first  time  put  in  operation  within  the  frame  of  the  Unity  Mill; 
one  of  which  was  owned,  built,  and  conducted  exclusively  by 
Pope,  Talbot,  and  Seavey,  three  of  the  defendants;  and  the 
other  by  Hovey,  another  of  the  defendants,  who  died  in  1827, 
pending  the  action.  Dickenson,  the  other  defendant,  owned 
and  occupied  in  his  turn  two  thirds  of  one  sixteenth  of  the 
board  saw,  under  which  Pope,  Talbot,  and  Seavey  erected 
their  lath  mill;  but  in  the  profits  of  the  latter  he  had  no  interests 
The  quantity  of  lath  edgings  thrown  into  the  river  from  the 
two  lath  mills  was  nearly  equal.  Plaintiffs'  mill  was  erected 
in  the  year  1808.  Prior  to  that  time,  the  highest  tides  flowed 
up  the  river  about  six  rods  above  the  site  of  the  plaintiffs'  dam 
now  standing  across  the  bed  of  the  river;  but  common  tides  do 
not  now  flow  up  to  the  said  dam  by  four  or  five  rods.  Juty 
found  for  plaintiffs  and  assessed  their  damages  at  sixteen  dollars 
and  sixty-six  cents. 

Alien  and  B.  K  Porter,  for  the  plaintiffs,  contended,  that  the 
lath  mills  could  not  be  considered  as  part  of  the  defendants' 
ancient  8aw*mill;  but  were  a  new  and  different  erection,  sub- 
sequent to  the  building  of  the  plaintiff's  mill:  Hatch  v.  Vuright, 
17  Mass.  289  [9  Am.  Dec.  145];  MerrUt  v.  BHnkerhqf,  17  Johns. 
806  [8  Am.  Dec.  404].  It  was  also  insisted  that  if  Dickenson 
was  not  liable,  yet  the  action  being  in  tort,  was  good  against 
the  others:  GoveU  v.  Badnidge,  3  East,  62;  2  Chitty's  PI.  271, 
281;  2  Dane's  Abr.  485,  sec.  15;  Kennebeck  Propra.  v.  BouUon, 
4  Mass.  420;  and  that  plaintiffs  were  entitled  to  full  costs: 
Grocher  v.  Black,  16  Mass.  448;  Bean  v.  Mayo,  6  Greenl.  94; 
Eaihome  v.  Gate,  Id.  74. 

Greenleaf  and  Dickenson,  contra,  cited:  LuUreVs  case,  4  Co. 
84;  Palmer  v.  Mulligan,  8  Cai.  307  [2  Am.  Dec.  270];  2  Dane's 
Abr.  696,  art.  4,  sec.  1. 

By  Court,  Msllxn,  C.  J.  Since  the  commencement  of  the 
action,  Hovey,  one  of  the  defendants,  has  deceased;  as  to  him, 
therefore,  the  writ  is  abated.  Whether  his  death  has  any  effect 
upon  the  action  in  respect  to  the  other  defendants,  will  be 
noticed  presently.     By  inspection  of  the  writ  it  appears  that 
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whatever  injuxy  the  plaintifis  have  sustained,  has  been  occa* 
eioned  by  the  two  lath  mills,  which  have  been  made  within  the 
frame  of  the  saw-mill  Unity,  and  by  the  throwing  of  lath  edg- 
ings from  them  into  the  river,  which  floated  down  and  ob- 
titracted  the  plaintiffs'  saw-mill.  By  the  reported  statement  of 
facts,  it  appears  that  Dickenson  was  a  part  owner  of  the  saw- 
mill Unity  during  the  time  mentioned  in  the  will;  yet  there  is 
no  proof  that  be  owned  any  part  of  either  of  tbe  lath  mills 
above  mentioned;  but  it  does  appear  that  during  the  said 
period  Dickenson  occupied  no  part  of  said  lath  mills;  but  one 
was  wholly  owned,  and  occupied,  and  improved  by  Pope,  Tal- 
bot, and  Seavey,  three  of  the  defendants;  and  the  other  was 
built  and  owned  by  the  deceased,  Hovey.  On  these  facts,  we 
see  no  privity  in  respect  to  the  lath  mill  between  Dickenson 
and  the  other  three  surviving  defendants,  which  can  implicate 
liim  in  the  transactions  complained  of  by  the  plaintiffs,  and  sub- 
ject him  to  damages.  Of  course,  he  is  considered  by  the  court 
as  uot  guilty,  and  judgment  is  to  be  entered  in  his  favor  for  hia 
legal  costs. 

It  is  contended  on  the  part  of  the  defendants,  that  tbe  present 
action  is  not  maintainable,  because  it   was  brought  jointly 
against  all  the  defendants,  and  that  it  appears,  as  before  men- 
tioned, that  one  lath  mill  was  owned  in  severalty  by  Hovey; 
and  the  other  in  common  by  Pope,  Talbot,  and  Seavey;  and 
that  it  follows  that  the  lath  edgings  were  not  owned  jointly  or 
in  common  by  all  the  defendants,  nor  was  the  act  of  throwing 
them  from  the  respective  lath  mills  into  the  river  a  joint  act  of 
Pope,  Talbot,  Seavey,  and  Hovey.     It  is  denied  by  the  defend- 
ants' counsel  that  several  trespassers,  or  persons  who  severally 
do  an  injury  to  a  man's  property,  directly  or  indirectly,  can  be 
sued  jointly.     The  case  of  Proprieiors  of  Ke^mebeck  Purchase  v. 
BouUo'n}  is  said  by  the  plaintiffs'  counsel  to  be  in  point.     That 
was  an  action  of  trespass  quare  clansum  /regit  against  several 
persons  who  severally  pleaded  not  guilty.     They  all  were  on 
the  plaintiff's  close  at  the  same  time;  but  tbey  cut  down  trees 
in  different  places;  one  defendant  worked  aloue,  several  others 
worked  together.     The  cause  was  tried  before  Parsons,  C.  J., 
but  no  objection  was  made  because  the  trespassers  were  uot 
proved  jointly  guilty  as  alleged;   the  only  question  on  whiob 
any  doubt  seemed  to  arise  was  as  to  the  mode  of  assessing  dam- 
ages.   They  were  assessed  severally,  according  to  the  amount 
of  each  trespass,  and  the  whole  court  approved  of  the  instruo* 

1.  4MtM.4aO. 
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tion.  That  case  is  not  exactly  like  this,  and  it  may  not  be  a 
safe  gnide  on  this  occasion.  In  1  Chit.  PL  74,  it  is  laid  down 
that  "  if  several  persons  be  made  defendants  jointly,  where 
the  tort  could  not,  in  point  of  law,  be  joint,  they  may  demur; 
and  if  a  verdict  be  taken  against  all,  the  judgment  may  be  ar<^ 
rested  or  reversed  on  a  writ  of  error;  but  the  objection  may  be 
aided  by  the  plaintiff's  taking  a  verdict  against  one  only;  or  if 
several  damages  be  assessed  against  each,  by  entering  a  nolle 
prosequi  as  to  one  after  verdict  and  before  judgment.''  He  cites 
2  Saund.  117,  b,  n.  2,  and  cases  there  found;  one  of  which  is  this: 
**  In  an  action  against  husband  and  wife  for  that  they  spoke  of 
the  plaintiff  certain  scandalous  words,  the  jury  found  the  hus- 
band guilty  and  the  wife  not  guilty;  and  the  plaintiff  had  judg- 
ment; for  though  the  action  ought  not  to  have  been  brought 
against  both,  yet  the  verdict  hath  cured  this  error.''  We  see 
no  sound  reason  why  the  death  of  Hovey  should  not  have  the 
same  effect  on  the  action  as  though  he  had  been  living,  and 
found  not  guilty,  inasmuch  as  there  can  be  no  judgment  against 
him;  and  on  this  principle  it  has  become  unnecessaiy  to  pur- 
sue the  inquiry  as  to  the  correctness  of  the  manner  in  which 
the  action  was  commenced. 

The  plaintiffs'  mill  is  more  ancient  than  the  defendants'  lath 
mill,  though  as  to  all  the  purposes  of  asaw-mill,  the  defendants 
have  the  prior  title  to  the  extent,  and  on  the  principles  recog- 
nized in  the  case  of  Hatch  v.  Dvoight  el  al.^  cited  by  plaintiffs' 
counsel.  But  the  lath  mill  is  a  distinct  concern,  and  the  dam- 
ages sustained  by  the  plaintiffs  are  of  a  kind  which  the  saw-mill 
could  not  occasion,  and  there  is  no  proof  or  pretense  that  such 
damage  existed  before  the  lath  mill  was  put  into  operation. 

It  is  said  that  the  plaintiffs'  mill  is  a  nuisance,  because  it  is 
maintained  by  a  dam  extending  across  the  river  where  it  is  nav- 
igable in  the  strict  legal  sense  of  the  term;  that  is,  where  the 
tide  ebbs  and  flows.  This  objection  does  not  appear  to  be 
fairly  sustained  by  the  report;  it  is  there  stated  that  before  the 
dam  was  built,  the  highest  tides  used  to  flow  about  six  rods 
above  where  the  dam  now  stands,  but  that  common  tides  do  not 
flow  up  within  four  or  five  rods  of  the  dam.  The  report  gives 
no  particulars  as  to  the  size  of  the  river,  but  from  an  inspection 
of  the  plan  which  accompanies  it,  we  must  suppose  it  a  small 
stream,  inasmuch  as  the  plans  of  two  saw-mills,  one  on  each 
side  of  the  river,  occupy  very  nearly  one  half  the  width  of  it; 
besides,   the   existence  of  mills  and  dams   is  itself  proof  of 

1.  17  MMk  380  [9  Am.  Deo.  145]. 
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rocks  and  falls  there.  As  ordinaxy  tides  do  not  flow  withu» 
several  rods  of  the  dam,  we  think  that  because  the  highest  used 
to  rise  so  as  to  flow  back  above  where  the  dam  now  stands, 
snch  a  cironmstance  can  not  alter  the  principle.  A  smal> 
stream  is  suddenly  raised  by  a  heavy  rain,  and  maj  also,  from- 
the  nature  of  its  banks,  be  filled  by  the  tide  to  an  unusual: 
height,  in  consequence  of  a  storm,  or  severe  gales  from  the  sea. 
But  if  the  plaintiffs'  dam  is  a  public  nuisance  for  the  reasoi^ 
above  stated,  does  it  follow  that  this  action  can  not  be  main- 
tained ?  In  the  case  of  Palmer  v.  Mulligan,^  cited  by  defend- 
ants' counsel,  Spencer,  J.,  says  that  it  is  questionable  whether 
the  plaintiff  can  maintain  his  action  if  his  own  dam  is  a  nui-^ 
sauce;  but  Thompson,  J.,  says:  *'  How  far  the  allegation  (that 
the  plaintiff's  dam  is  a  nuisance)  is  founded  in  fact,  is  not  now 
a  subject  of  inquiry;  this  is  a  question  between  the  public  and 
the  plaintiff,  and  can  not  be  tried  in  this  collateral  way;"  and 
Kent,  0.  J.,  says:  "  To  obstruct  this  and  other  public  uses  of 
the  river  by  dams,  etc.,  would  be  a  nuisance;  but  of  this  ques- 
tion we  have  nothing  to  do  in  the  present  case."  We  do  not 
think  this  objection  is  sustained  by  the  facts,  and  doubt 
whether,  if  it  was,  it  would  be  good  in  point  of  law. 

The  last  question  relates  to  costs,  and,  as  the  damages  re- 
ported are  under  twenty  doUars,  the  defendants'  counsel  con- 
tends that  costs,  equal  to  one  quarter  part  of  the  damages, 
should  be  taxed,  and  no  more,  and  he  relies  on  the  thirtieth 
section  of  Stat.  1821,  c.  59,  sec.  30.  But  the  generality  of  the 
words  "  any  action  "  must  be  restrained,  otherwise  they  would 
include  an  action  of  trespass  gttare  dausutn,  actions  of  cove- 
nant broken,  etc.,  which,  we  have  decided,  do  not  fall  within 
the  fair  and  consistent  construction  of  them.  So  where  the 
plaintiff's  damages  are  reduced  below  twenty  dollars  by  means 
of  defendant's  offset;  all  these  points  have  been  settled,  aa 
appears  by  the  cases  cited  in  the  argument.  In  addition,  it 
may  be  observed,  that  the  plaintiffs  have  disclosed  their  title  in 
their  writ,  and  the  question  as  to  priority  of  rights  is  expressly 
presented  by  the  report,  and  legally  discussed  by  the  counsel 
as  a  question  of  law,  which  seems  wholly  unsuitable  for  the 
jurisdiction  of  a  justice  of  the  peace.  As  the  damage  was  oc- 
casioned by  the  throwing  of  lath  edgings  from  Hovey's  lath 
mill,  and  that  of  Pope,  Talbot,  and  Seavey,  in  about  equal 
proportions,  and  as  Hovey  is  dead,  damages  against  the  sur- 
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Tiying  defendants,  who  are  adjudged  guilty,  and  such  only,  can 
bo  the  basis  of  judgment  in  the  action. 

We  therefore  order  Judgment  to  be  entered  against  Pope» 
Talbot,  and  Seavey  for  the  sum  of  eight  dollars  and  thirty- 
three  cents,  and  full  costs. 


See,  as  to  the  joinder  of  defendants  in  actions  of  tort»  LourYm  Mun^ord, 
7  Am.  0ea  409;  as  to  separate  actions  for  joint  torts,  HanMu  ▼•  JTotton,  ^ 
IiL70a 


DOAK   V.  SWANN. 

[8  GSSIHLSAT,  170.] 

FlunaaaoBT  Nora  Givih  bt  a  Psbsoit  who  is  engaged  with  three  others  in 
mannfaotoring  paper,  for  material  which  was  naed  in  making  paper,  i» 
binding  upon  all  of  sooh  persons,  althoogh  it  appears  that  the  only  author- 
ity the  person  had  to  sign  such  persona'  names  to  said  note,  was  an  agree- 
ment entered  into  by  all  of  said  parties,  providing  what  each  person 
shonld  do  in  the  management  of  said  business,  and  the  authority  given 
to  him  who  signed  the  note,  was  "  to  collect  the  stock  and  market  th» 
paper." 

Assuicpsrr  on  a  promissory  note  against  John  Swann,  John 
Woodcock,  Benjamin  T.  Pierce,  and  Daniel  F.  Harding,  as 
follows:  **  Camden,  October  29,  1829.  For  value  received  of 
James  Doak,  we,  Swann,  Woodcock  k  Co.,  promise  to  pay  him 
or  his  order,  twenty-seven  dollars  and  thirty  cents  on  demand 
with  interest  Swann,  Woodcock  &  Co."  This  note  was  given 
by  Pierce  for  stock  which  was  used  in  the  defendants'  paper 
mill.  The  only  authority  to  bind  the  defendants  that  Pierce 
had,  was  the  following  agreement  in  writing:  "  The  subscribers, 
owners  of  the  paper  mill,  for  the  purpose  of  economy,  adopt 
the  following  arrangement  until  they  shall  think  it  best  to 
adopt  other  arrangements.  John  Woodcock  is  to  be  sole  man- 
ager and  foreman,  and  keep  the  accounts,  at  one  dollar  and 
twenty-five  cents  per  day;  Mr.  Swann  is  to  have  one  dollar  per 
day  for  his  labor  in  the  mill,  and  board  himself;  E.  T.  Barrett 
is  to  be  engineer  three  months  at  eighteen  dollars  per  months 
and  board  himself;  Mr.  Pierce  is  to  collect  stock  and  market 
the  paper  at  one  dollar  per  day,  and  expenses  paid.  Camden, 
August  20, 1829.''  This  was  signed  by  all  of  said  persons  men- 
tioned therein,  except  Barrett.  The  court  ruled  that  Pierce 
had  authority  to  bind  all  the  defendants,  the  material  pur* 
ehaaed  having  been  used  for  their  common  benefit,  to  which 
they  filed  exceptions.  •  Verdict  for  plaintiff. 
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Jbbol,  for  plamtiff. 
W.  Crosby,  contra. 

By  Court,  Weston,  J.  If  the  defendaota  were  partners  in 
the  business  of  making  paper  at  their  mills,  or  if  Pierce  was 
Authorized  by  the  written  evidence  in  the  case  to  sign  the  note 
in  question  in  tbeir  behalf,  the  action  is  maintained.  Theirown- 
•ership  of  the  mill  would  not  make  them  partners;  but  if  they 
voluntarily  unite  to  carry  on  the  manufactory  of  paper,  either 
in  their  own  mill,  or  any  other,  on  their  joint  account,  or  for 
their  common  benefit,  they  may  l:e  regarded  as  partners  in 
this  particular  business,  even  as  between  themselves,  much  more 
where  strangers  are  concerned.  And  we  are  of  opmion  that 
the  written  agreement  is  evidence  tbat  they  did  thus  associate. 
TFhey  made  certain  arrangements,  professedly  for  the  sake  of 
^economy;  to  inure  to  whose  benefit  ?  Doubtless  to  their  gen- 
eral or  joint  benefit.  They  agree  what  sum  shall  be  paid  to 
two  of  their  associates  respectively,  for  their  personal  services. 
Out  of  what  fund  they  are  to  be  paid  is  not  expressly  stipulated, 
but  it  must  be  intended  out  of  their  joint  fund  or  credit.  The 
whole,  in  their  associated  capacity,  contract  with  a  part  of  their 
number,  as  individuals.  It  results  from  the  nature  of  their  con- 
nection that  they  must  all  share  in  the  profits,  and  be  reponsi* 
ble  for  losses,  arising  in  the  prosecution  of  the  business.  In 
what  proportions  it  is  not  necessary  in  this  action  to  settle;  but 
in  the  absence  of  any  express  agreement  upon  this  point,  it 
might  be  presumed  that  they  would  share  profits  and  responsi- 
bilities, according  to  the  share  of  each  in  the  mill.  It  has  been 
urged  that  as  owners  of  the  mill,  they  must  be  deemed  to  be 
tenants  in  common  only;  otherwise,  by  the  sale  and  transfer  by 
one  of  his  interest  in  the  mill  to  a  stranger,  a  partner  might  be 
imposed  upon  the  others,  without  their  consent,  and  even  against 
their  will.  To  this  it  may  be  replied  that  we  do  not  hold  them 
to  be  partners  because  they  are  owners  of  the  mill,  but  because 
they  have  united  in  the  prosecution  of  a  joint  business,  which 
is  the  basis  of  all  partnerships. 

But  aside  from  the  question  of  partnership.  Pierce  was  ex- 
pressly constituted  the  agent  of  the  defendants,  in  the  purchase 
of  stock  and  in  the  sale  of  their  paper.  In  the  exercise  of  this 
authority  they  have  imposed  no  restriction.  It  does  not  appear 
that  he  was  furnished  with  funds  wherewith  to  make  immediate 
payment  for  stock  purchased.  It  may  well,  therefore,  be  con- 
sidered as  within  the  scope  of  his  agency  to  purchase  on  credit; 
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and  if  so,  it  would  result  that  he  might  give  to  a  party  of  whom 
he  purchased,  a  note  or  memorandum  in  writing,  as  evidence  of 
the  debt  thereby  created.  So  long  as  it  was  limited,  as  it  cer- 
tainly must  be,  to  the  purchasi^  of  stock  on  account  of  his  prin- 
<npal8,  the  giving  of  a  note  would  have  no  tendency  to  increase 
their  liability;  and  it  would  be  better  for  all  concerned  than  to 
haye  the  business  for  future  adjustment,  in  the  shape  of  open 
and  unsettled  accounts.  In  th.e  case  of  Emerson  et  al.  v.  The 
Providence  Hat  Co.,  12  Mass.  242  [7  Am.  Dec.  66],  cited  in  the 
argument,  it  was  held  that  the  defendants  were  not  liable  for 
notes  signed  by  a  sub-agent,  who  had  no  authority  directly 
from  them.  And  this  decision  was  very  properly  placed  upon 
the  ground  that  a  confidence  exists  between  principal  and  agent 
which  is  not  commonicated  to  sub-agents. 
The  ezdeptions  are  overruled,  and  the  judgment  afllrmed. 
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18  BLUKD'n  Ob.  984.]     . 

TuBOOABMR  AT  TauBin's  Salb  Dibxctkd  to  Pat  to  GBXDxroBy  Whbv.— 
A  pnrchMer  at  a  tnutee**  sale,  in  a  creditor's  suit,  may  be  ordered  to 
make  payment  directly  to  the  creditors  upon  the  tmatee's  death  befof* 
payment. 

SUMMABT  PBOGKEDrNO  AGAINST  AdmTVISTRATOR  OT  TbUBTKB.  —  Upon    tho 

death  of  a  tmatee  appointe  1  to  sell  realty  under  a  decree  in  chancery, 
the  conrt  may  proceed  in  a  summary  way  to  compel  his  administrator  to 
aocoont  for,  and  pay  over,  mou»y  which  came  into  his  hands  by  virtno 
of  the  trust. 

Upon  thb  Death  ov  thx  Pobohasbb  at  a  Tbustxe's  Salb,  before  com- 
pleting payment^  his  representatives  having  assets  may  be  compelled 
summarily  to  bring  in  the  residue  of  the  purchase  money. 

RiflALB  mat  bb  Obdbrbd  ON  THB  PuBOHASBR*s  Dbath  before  payment  in 
such  a  case,  for  the  purpose  of  raising  the  residue  of  the  purchase  money. 

lilBN  OF  A  JUDQMBNT  OV  A  COUBT  OF  Ck>MM0N  LaW  IN  ENGLAND    extendi 

to  all  lands  which  may  be  sold  on  execution^  or  deliyered  under  an  degii^ 
or  extended  by  statute  merchant  or  staple,  for  the  satisfaction  thereol 

Such  Lien  Rbsctlts  fbom  thb  Liabiutt  of  thb  Rbal  Estatb  to  be  taken 
and  sold,  delivered,  or  extended  in  satisfaoti<m  of  the  Judgment^  and 
exists  only  where  that  liability  exists. 

LiBN  LiHTTBD  BT  Dkbtob*s  Poweb  OF  ALIENATION. — ^A  judgment  Uen  on 
realty  extends  no  farther  than  the  debtor  has  power  voluntarily  to  trans- 
fer or  alienate  the  land  in  satisfaction  of  his  debt. 

Fbudal  System  Prohibited  all  Kinds  of  Alienation  by  the  feudatofj 
as  contrary  to  the  tenor  of  the  grant,  and  therefore,  by  that  systeniv 
lands  were  extirely  exempt  from  execution. 

Bbstrictions  on  Alienation  how  fak  Bemoybd. — ^The  restriotioDS  of  tlit 
feudal  law  upon  voluntary  alienations  have  in  Maryland  been  almoil 
entirely  removed,  but  those  affecting  involuntary  alienatioDS  by  at- 
tachment of  law  still  remain  to  some  extent^  as  in  the  case  of  an  empty 
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leg»l  estate^  or  an  estate  tail  saved  from  the  operation  of  the  atatate  oon* 

oeming  deacenta; 
Look  Commxnsubatb  with  Right  ov  TssTATioir. — ^A  judicial  lien  i»  com- 

meoaurate  in  most  respeots  with  the  legal  right  of  testation. 
JvnoMurr  lax  cm  LAin>  is  Sasjicr  to  all  Suvxbiob  Eights  and  prior 

Hens  by  which  the  power  of  alieuttion  is  or  may  be  restrained  or  limited, 

as  by  a  right  of  dower,  prior  mortgages,  eta 
IdUSKHOLD  EsTATKS  MIGHT  BB  Ta^eit  IK  ExxouTiON,  at  oonmum  law,  and 

sold  like  mere  movables. 
JuDOiiBirr  AGAINST  AK  Heib  ov  A  BoMD  ezecuted  by  his  ancestor,  binding 

himself  and  hit  heirs  to  pay  a  sum  of  money,  mighty  at  common  law,  be 

satisfied  by  execution  out  of  lands  descended  to  such  heir. 
JuDOMENT  AGAINST  THB  Ancsbtob  IN  HIS  Lm-TDCB  in  such  a  cass,  could 

not  be  satisfied  out  of  land,  either  in  his  possession,  or  after  descent  to 

his  heir. 
Wbxbb  a  Deffob  Alibnxd  Land,  Bona  Fide,  bevobb  AcmoN  brought,  it 

was  not,  at  common  law,  subject  to  any  charge  or  ezecuti<m  in  the  pur- 
chaser's hands. 
Bond  Cbbditob's  Lien  at  Common  Law,  as  against  the  heir,  relates  to  the 

institution  of  the  suit;  so  that  a  judgment^  obtained  by  one  who  first 

commences  suit,  takes  priority  over  a  judgment  previously  rendered  jn  a 

suit  subsequently  commenced. 
Land  in  the  English  Colonies  was  always  considered  as  partaking  more 

of  the  nature  of  commercial  property  than  in  England. 
Land  in  Mabtland^  peiob  to  1732,  was  generally  not  otherwiM  liabb 

to  be  taken  or  extended  in  satisfaction  of  debts  than  in  England;  but 

there  were  some  exceptions. 
InxBEST  ov  A  PuBCHASEB  BEFOBE  PATENT  IssuED  wss  regarded  in  Maiy- 
*  land,  before  1732,  as  a  chattel  real,  subject  to  be  taken  and  sold  on  exe> 

ontion;   not  so  after  patent. 
Land  Wabbant,  beiobb  being  Laid  on  Pabtioolab  Land^  was  always 

regarded  as  mere  personalty,  or  a  sort  of  ehom  in  adion. 
Lands  ov  Deceased  Debtobs  in  Mabtland,  beiobb  1732;  were  sometimes 

subjected  to  lease  or  sale  in  satisfaction  of  their  debts,  but  the  practice 

was  not  common. 
Seatote  ov  6  Geo.  IL,  o.  7,  Subjected  Lands  in  the  Colonies  to  seizors 

and  sale  on  execution,  in  the  same  manner  as  personal  estate;  though 

some  of  the  colonies  rejected  it  as  encroaching  on  their  ri^^ts; 
8i70H  SrATiTTB  APPLIES  TO  ALL  Debtobs  having  lauds  in  Maryland,  without 

re^^brd  to  their  domicile,  or  that  of  the  creditors  to  whom  they  are  in- 
debted. 
Bbal  Estate  mat  be  Seised  and  Sold  undeb  a  Fl  Fa.,  by  virtue  of 

this  statute^  upon  a  judgment  against  a  debtor. 
Judgments  Founded  on  Torts,  as  well  as  on  pecuniary  demands,  are  com* 

prehended  by  the  provisions  of  this  statute. 
JuancES*  Judgments  abb  not  Embbaced  by  the  terms  of  this  statute,  it 

seems,  and,  therafore,  executions  thereon  can  not  be  levied  <m  realty. 
Nonroro  Mobe  than  the  Debtob's  Litebbst  in  land,  whether  le^  or 

equitable,  can  be  sold  on  execution. 
isMK  OV  A  JuDOMBMT  BiNDB  Bbaltt  ONLY.  foT,  by  tbs  ststats  of  inad% 
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goods  Mid  ehatfceli  are  not  boimd  antil  the  deliveiy  of  the  ezeeation  to 

the  sheriff. 
Laitd  Comfskhkndo,  m  between  vendor  and  vendee,  mortf(agor  and  mortk 

gagee,  etc.,  all  toil  or  earth,  whether  covered  by  water  or  not,  all  miner- 

ab,  all  hoosea,  fences,  and  stroctores  <m  the  groond,  and  all  vegetable 

productions  standing  and  growing  on  it. 
FiXTUBES  Annexed  to  Land  by  the  owner,  or  a  tenant^  or  even  a  wrong- 

doer,  become  part  of  it. 
Wbateveb  is  Pabt  or  the  Rbaltt  is  Boukd  bt  the  Lien  of  a  judgment 

against  the  owner. 
Tenant  mat  Remove  Fiztubbs  Annexed  bt  Htmbett  for  the  purpose  of 

his  trade,  or  for  ornament  and  furniture;  and  if  he  be  a  nuseiyman  or 

gardener,  he  may  remove  trees,  shrubs,  etc 

FlXTlTRES  THirS  REMOVABLE  ABB  NOT  AjJfEtTED  BT  THE  LlEN  of  a  judgment 

against  the  landlord  to  the  prejudice  of  the  tenant,  or  his  creditori^  durw 
ingthe  term. 

Veoetable  Productions  Gbowino  on  Land  are  parcel  of  it,  but  on  sever* 
anoe  become  mere  chatteU^  belonging  to  the  owner  of  the  inheritance^ 
unless  severed  and  removed  at  the  same  time,  when  they  are  regarded 
as  part  of  the  land. 

Obowino  Fbuits  and  Gbofs  might  be  Seized  and  sold  under  a  JL  fa.  at 
.common  law. 

Sale  of  a  Gbowino  Chop  undeb  a  Fl  Fa.  vests  the  title  in  the  pur- 
chaser from  that  time,  and  he  may  gather  such  crop  when  ripe. 

Emblements  Pass  to  the  Executor  on  the  death  of  the  owner  of  th» 
land. 

Fi.  Fa.  Levied  in  Debtob's  Life-time,  Emblements  bow  AwscfiXD  bt. — 
Where  a  fi,  fa.  is  levied  in  the  debtor's  life-time,  emblements  ripening 
after  his  death  may  be  sold  thereunder. 

Lien  of  it  Judgment,  without  a  Levt,  Does  not  Pbevent  Emblements 
from  passing  to  the  executor,  on  the  debtor's  death,  as  personalty. 

Inoobfobeal  Hebeditamentb  are  considered  as  realty,  may  be  entailed*  are 
conveyed  and  devised,  and  descend,  and  are  subject  to  dower,  in  the 
same  way  as  land,  but  it  seems  that  some  property  of  this  species  is  not 
subject  to  sale  on  execution,  and  to  judicial  liens,  like  land. 

Fi.  Fa.  Geneballt  Applies  onlt  to  Tangible  Pbopebtt  capable  of  maonal 
seizure  and  transfer. 

Bint  Service,  Rent  Ohaboe,  Revebsion,  Life  Estate^  and  a  husband'a 
interest,  jurt  ttxoris,  during  coverture^  might  be  extended  by  ^egU  under 
the  statute  of  1825,  and  therefore  they  are  subject  to  the  lien  of  a  judg- 
ment. 

Stock  of  a  Tubnpixb  ob  Canal  Compant  must  be  oonsklersd  as  realty,, 
on  comm<m  law  principles,  but  it  seems  is  not  snbject  to  sale  on  exeon* 
tion,  or  to  the  lien  of  a  judgment,  though  equity  will  give  relief  where 
tlua,  or  any  other  species  of  property,  is  fraudulently  or  unjustly  plaoed 
beyond  fthe  reach  of  creditors. 

Rent  Sbck,  and  mebe  Chaboes,  ob  Beneficial  PBiyiLBOis  on  land,  oaD 
not  be  tl^ken  and  sold  under  a  /L  /a.,  and  are^  therefore^  not  snbjeel  to 
the  lien  of  a  judgments 

Uses  and  T  iubts  could  not  be  Taken  nr  Bxbodtion,  or  extended  nndet 
an  eUgit  against  the  cestui  que  use  at  common  law,  but  this  has  bee» 
nnvwl'fid  by  statute  in  England,  as  to  freehold  estates. 
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Equxtabix  Izmsms  nr  Bbaltt  in  Mabtland  may  be  taken  and  eold  on 

ezecation. 
DiCRsi  IN  EQumr  Opsbatbs  ab  a  Lxbn  npon  realty  in  Maryland  in  the  same 

way  aa  a  judgment,  bnt  not  eo  in  England. 
Ektatx  or  A  PuBCBASSB  AT  A  Teubtib's  Salb,  whero  the  sale  was  made  be* 

fore  the  act  was  passed  subjecting  equitable  interests  to  sale  on  execution^ 

bnt  was  not  ratified  until  afterwards,  is  within  that  act^  and  is  therefore 

subject  to  the  lien  of  a  judgment  against  the  purchaser. 
JvDOMXHT  Lien  against  such  Pubohaser  is  Subject  to  the  prior  equitable 

lien  for  the  unpaid  residue  of  the  purchase  money,  held  by  the  court  aa 

▼endor  in  favor  of  the  parties  interested  in  the  proceeds  of  the  sale. 
On  Failubb  to  Sub  out  Execution  within  a  Year  and  a  day,  a  judgment 

was  presumed,  at  common  law,  to  have  been  paid,  and  the  defendant 

might  plead  payment  and  a  release  of  the  same. 
TmB  or  LnaTATioN  or  Judgments  in  Real  Actions  was  the  same  as  in  per^ 

Bonal,  as  between  private  parties. 
Btatb  as  PLAiNTirr  might  Sub  out  Execution  aftbb  the  Yeab  without » 

icirefaeitu. 
Limitation  is  Recognized  as  Founded  on  a  Presumption  of  satisfaction,  in 

Maryland,  and  as  an  efifectual  bar  to  recoveiy  by  execution,  furnishings 

therefore,  conclusive  evidence  of  the  extinction  of  the  lien. 
Gxatutb  Giving  the  Scibe  Facias  to  Revive  Judgments  in  personal  actions^ 

and  the  statute  extending  the  time  for  issuing  fieri  /aeiaa  on  all  judg> 

ments  to  three  years,  have  not  made  any  other  alteration  in  the  law  as  to 

the  limitation  of  executions  in  judgments. 
LiBN  CAN  ONLY  Opebatb  PBOfiPECTiVELT  AJTEB  REVIVAL  of  a  judgment,  and 

not  so  as  to  overreach  any  antecedent  alienations  or  incumbrances. 
LiBN,  AS  between  THE  PARTIES,  MAT  RELATE  to  the  date  of  the  judgment 

after  revival 
Execution  Lien  on  Pebsonaltt  CoNmnjEs  only  until  the  Retubn-Day» 

unless,  perhaps,  where  it  is  immediately  renewed,  or  another  is  instantly 

delivered  to  the  sherifil 
Execution  Suspended,  Stated,  ob  Pbohibtted  tob  a  Timb  by  appeal,  writ 

of  error,  or  injunction,  may  be  issued  within  the  time  allowed,  after  tho 

removal  of  such  suspension,  stay,  or  prohibition,  and  the  judgment  lien 

is  continued. 
Presumption  or  SATnETAcnoN  or  a  Judgment  mat  be  Repelled,  and  tho 

lien  thereof  oontinued  indefinitely  by  issuing   successive  execution* 

within  .the  time  allowed  by  law  after  the  return  of  each  previous  one. 
Where  a  Suit  Abatbs  bt  the  Death  or  a  Partt  within  the  time  allowed 

for  suing  out  execution,  or  during  the  continuance  of  the  lien,  it  may  b» 

revived  by  seire  /acku^  so  as  to  continue  the  lien  from  the  date  of  thft 

judgment 
AfTXR  SUCH  Abatement  Dubing  the  Continuance  or  the  Lien,  the  plaint- 

iff  or  his  representative,  without  a  revival  by  scire  fa^ias^  may  come  ixk 

in  a  creditor's  suit,  and  have  the  benefit  of  his  lien  ou  realty  from  the 

date  of  the  judgment,  or  on  personalty  from  the  delivery  of  the  jS.  fa,  to 

the  sheriff! 
BinyAL  or  Diobeb,  no  Limitation  or,  nr  England.— There  is  no  poeitiva- 

limitation  in  England  of  a  bill  of  revivor  or  a  wibpcBna  scire  /ados  to  re* 

vive  a  decree. 
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LiMITATIOH  OV  TiMB  OV  ISSUINO  EXBODTIOH  ON  A  DBCBEB  in  Maiylaod  18  tlie 

■ame  as  applies  to  judgments. 

AonoN  OV  Dmr  will  Lib  on  a  Juboiobnt  aitsb  Ezpouxion  of  the  time  al- 
lowed to  iasae  execution,  but  such  action  is  a  waiTer  of  the  Jodgmont 
lien,  or  an  admission  that  it  does  not  exist. 

Thsbb  was  no  PoaiTi vb  Limitation  ov  an  Action  on  a  Judqmxnt  at  oom- 
mon  law,  bat  such  judgment,  after  twenty  years,  was  presamed  satisfied, 
unless  the  delay  was  su£BcientIy  accounted  for. 

Action  ov  Dbbt  on  Judgment  is  Limitbd  in  Mabtlani»  to  twelve  years  by 
act  of  assembly. 

Casb  does  not  Abatb,  which  is  Pbndino  in  thb  Ck>UBT  ov  AFFEALBundera 
rule  argument,  by  the  death  of  either  of  the  parties,  but  the  court  may 
give  judgment,  as  if  the  party  were  still  alive;  execution  can  not  issue, 
however,  on  such  judgment  against  the  representatives  of  the  deceased, 
without  making  them  parties  thereto,  though  the  lien  thereof  continues 
in  full  force. 

tarmoN  IN  Equitt  Equitalbnt  to  Sgibb  Faoxas. — ^A  petition  filed  in  equity 
in  a  creditor's  suit  by  a  judgment  plaintiff  against  the  representatives  of 
the  deceased  debtor,  is  equivalent  to  suing  out  a  scJre  fa^ku  to  revive  the 
same,  for  the  purpose  of  giving  him  the  full  benefit  of  his  lien  in  obtain- 
ing priority  in  satisfaction. 

PUBOHASBR  18  BoUND  TO  SeB  TO  THB  APPLICATION  OP  THB  MONET  paid  by  him 

only,  where  a  defined  and  limited  trust  has  been  raised  by  a  deed  or  wiU 

for  the  sale  of  an  estate  for  the  payment  of  debts  and  the  like. 
PuBOHASEB  UNDER  A  Dboreb  HAS  NO  Ck>N0BRN  with  the  disposition  of  the 

purchase  money  by  the  court 
Tackino  or  A  Bond  Dbbt  to  a  Mobtoagb  ob  Equttablb  Lebn  is  never  al* 

lowed  to  the  prejudice  of  other  creditors. 

CsEDiTOBs'  bill  filed  by  one  Samnel  CoombB  on  behalf  of  faim* 
«elf  and  other  creditors  of  Bichard  Jordan,  deceased,  against 
Sichard  and  Ann,  bis  infant  heirs,  and  James  Cook,  his  admin* 
istrator,  July  18,  1809,  to  subject  hia  realty  to  the  payment  of 
debts,  on  the  ground  of  the  deficiency  of  the  personal  estate. 
Upon  the  filing  of  the  answers  of  the  seyeral  defendants,  a  de- 
<3ree  of  sale  was  made  June  80,  1810,  by  Eilty,  chancellor,  and 
•appointing  James  Cook  trustee,  to  make  the  sale.  The  sale  was 
duly  made  to  one  Jeremiah  Booth,  and  reported;  the  creditors 
of  Jordan  filed  vouchers  for  their  claims,  and  so  much  of  the 
purchase  money  as  had  been  paid  in,  and  as  was  necessary, 
-was  distributed  in  payment  of  said  claims,  the  residue  of  the 
amount  paid  in  being  apportioned  between  the  two  heirs.  On 
February  21,  1822,  another  claim  was  stated  by  the  auditor, 
which  was,  on  February  23, 1822,  ordered  by  Johnson,  chan« 
^oellor,  to  be  paid  by  Booth,  the  purchaser  of  the  realty  afore- 
said, the  trustee,  Cook,  being  deceased. 

On  July  5, 1826,  Ann  Jordan  presented  a  petition  represent- 
tng  that  a  large  balance  of  the  purchase  money  of  the  intee- 
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tate'8  realty  remained  unpaid;  that  Cook,  the  trustee,  was  dead» 
and  one  Henry  G.  Oarner  had  been  appointed  his  adminis* 
trator;  that  the  purchaser  of  said  realty,  Jeremiah  Booth,  was 
also  deceased,  leaving  Mary,  the  wife  of  John  Llewellin,  his 
only  daughter  and  heir;  and  praying  relief.  Bland,  Gh., 
on  the  same  day  made  an  order  on  Oarner  to  account  or 
show  cause,  and  requiring  Llewellin  and  wife  to  answer,  on 
oath,  how  much  of  the  purchase  money  remained  unpaid,  and 
to  bring  the  same  in  or  show  cause.  Gurner  made  answer,  and 
filed  a  copy  of  an  account  from  the  late  trustee's  books,  show- 
ing a  small  amount  due  him. 

On  a  petition  filed  by  Richard  and  Ann  Jordan,  showing  that 
the  deceased  purchaser.  Booth,  had  not  left  sufficient  personal 
estate  to  pay  the  balance  of  the  purchase  money,  and  praying 
the  appointment  of  a  new  trustee  and  a  resale  of  the  property, 
the  chancellor,  on  January  3,  1826,  appointed  William  D.  Mer- 
rick trustee,  and  directing  a  resale  accordingly,  unless  Llewek 
lin  and  wife  should  show  cause  to  the  contrary.  Llewellin  and 
wife  haying  filed  an  answer  showing  cause,  it  was  agreed  that 
no  resale  should  be  made  until  the  auditor  had  stated  an  ac- 
count of  the  balance  of  the  purchase  money  remaining  unpaid. 
The  account  was  stated  June  19,  1826,  setting  forth  sundry 
payments  made  by  the  purchaser.  Booth,  to  Edmund  Key,  the 
guardian  of  Bichard  and  Ann  Jordan,  and  showing  a  balance 
due  of  two  thousand  and  eighteen  dollars  and  ninety-three 
cents,  with  interest  from  February  19,  1825.  By  agreementi  of 
the  parties  the  auditor's  report  was  confirmed.  It  was  further 
agreed  that  a  decree  for  a  resale  should  be  entered,  etc.  An 
order  was  made  by  the  chancellor,  March  21, 1827,  ratifying  the 
auditor's  report,  and  directing  a  resale  of  the  premises  in  accord* 
ance  with  the  agreement,  unless  the  amount  due  should  be  paid. 
A  resale  was  made  and  reported  accordingly,  one  Joseph  Stone 
becoming  the  purchaser  for  six  thousand  nine  hundred  and 
fifty-eight  dollars  and  seventy-fiye  cents,  which  sale  was  con- 
firmed March  17,  1829. 

On  March  19,  1828,  Joseph  Stone  and  Alexander  McWil- 
liams  filed  a  petition,  setting  forth  that  they  had  obtained  a 
judgment  against  Booth,  deceased,  and  one  Walker,  for  a  large 
sum  of  money,  which  was  affirmed  by  the  court  of  appeals  at 
June  term,  1825,  which  they  claimed  was  a  lien  on  the  equita- 
ble interest  of  Booth  in  the  realty  in  question;  that  a  large 
amount  was  still  due  thereon;  that  Booth  had  died  insolvent, 
and  that  Walker,  the  surviving  defendant,  was  also  insolvent: 
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and  prayed  that  the  balance  of  the  purchase  ariBing  on  said 
resale  be  applied  to  the  payment  of  said  judgment,  etc.  The 
facts  concerning  said  judgment  are  sufficiently  stated  in  th& 
opinion.  An  order  was  made  March  22,  1828,  requiring  Mary 
Uewellin,  the  sole  heur  of  the  said  Jeremiah  Booth,  deceased^ 
to  show  cause  why  the  surplus  arising  from  said  resale  should 
not  be  applied  as  prayed. 

On  March. 20,  1828,  Bichard  H.  Lee  and  Ann,  his  wife,  for* 
merly  Ann  Jordan,  and  Bichard  Jordan,  filed  a  petition  stating 
in  substance  that  at  the  time  of  the  first  sale  the  said  Ann  and 
Bichard  Jordan  were  infants;  that  one  Edmund  Key  was  their 
guardian,  and,  as  such,  had  received  from  the  trustee  and  from 
Booth,  the  purchaser,  under  the  order  of  the  court,  out  of  the 
proceeds  of  such  sale,  a  large  sum  of  money,  of  which  he  had 
paid  over  to  the  said  Ann  and  Bichard  only  five  hundred  and 
fifty-five  dollars  and  twenty-five  cents,  leaving  in  his  hands  still 
due  them  the  sum  of  three  thousand  four  hundred  and  sixteen 
dollars  and  eighty-two  cents,  exclusive  of  interest;  that  the 
said  Jeremiah  Booth  was  one  of  the  sureties  on  the  guardian's 
bond  of  the  said  Key,  and  could  not  obtain  a  legal  title  to  the 
said  realty  until  the  money  due  the  petitioners  was  paid;  that 
the  petitioners'  claim  for  said  money  operated  as  a  lien  upon  the 
proceeds  of  the  resale,  or,  at  all  events,  entitled  them  to  come 
in  equally  with  Booth's  other  creditors;  and  that  Key  was  in- 
solvent, and  had  taken  the  benefit  of  the  insolvent  laws.  They 
prayed  that  Key  be  subpcsnaed  to  answer  the  petitioners,  and 
for  such  relief  as  the  case  might  require. 

The  auditor  made  a  report  on  March  18, 1829,  showing  that 
from  a  previous  stateknent  there  was  due  to  Lee  and  wife,  in- 
cluding interest  to  the  present  time,  a  balance  of  one  thousand 
six  hundred  and  thirty  dollars  and  sixty-six  cents,  and  to 
Bichard  Jordan  three  hundred  and  ninety-nine  dollars  and 
ninety-one  cents,  claimed  by  certain, persons  as  his  assignees. 
He  reported  also  the  claim  of  Stone  and  MoWilliams  on  the 
judgment  above  referred  to,  showing  a  balance  due  them  of 
five  thousand  seven  hundred  and  fifty-four  dollars  and  ninety- 
eight  cents,  but  there  being  no  proof  of  Walker's  insolvency, 
he  aUowed  only  a  moiety  of  said  sum  as  a  claim  against  Booth's 
estate.  He  further  reported,  that  of  the  amount  claimed  by  the 
petitioners,  Lee  and  wife  and  Bichard  Jordan,  to  have  been  paid 
to  Edmund  Key,  for  whom  Booth  was  surety,  by  Booth  and 
James  Cook,  there  remained  a  balance,  after  deducting  certain 
admitted  credits,  of  one  thousand  seven  hundred  and  eighteen 
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dollars  and  "sixty-four  cents,  as  to  inrhich  there  was  no  proof, 
and  that,  if  there  were,  it  ought  to  be  postponed  to  the  claim 
of  Stone  and  McWilliams.  It  was  subeequentlj  agreed  that 
Booth  was  one  of  Key's  sureties,  as  guardian;  that  the  pay- 
ments appearing  to  have  been  made  to  Key  out  of  the  proceeds 
of  the  first  sale,  were  made  to  him  while  guardian,  as  stated  in 
the  auditor's  account;  that  only  such  part  was  paid  by  him  to 
or  for  the  petitioners,  as  credited  in  the  account,  and  that  Key 
was  wholly  insolvent.  The  auditor  subsequently  reported  an 
award  to  the  assignees  of  Richard  Jordan  of  the  before-men- 
tioned  sum  of  three  hundi-ed  and  ninety-nine  dollars  and 
ninety-one  cents,  and  an  award  of  one  thousand  six  hundred 
and  thirty  dollars  and  sixty-six  cents  to  Lee  and  wife,  as  their 
share  of  the  admitted  balance  of  the  purchase  money,  leaving 
four  thousand  six  hundred  and  nine  dollars  and  fifty-eight 
cents  of  the  proceeds  of  the  resale  unappropriated.  The  re- 
port was  confirmed,  and  the  proceeds  directed  to  be  applied  ao- 
cordiugly,  September  30, 1829.  On  leave  granted  by  the  court, 
proof  of  Walker's  insolvency  was  taken  and  filed  by  Stone  and 
McWilliams,  in  support  of  their  claim  to  the  whole  amount  of 
the  balance  of  their  judgment  out  of  Booth's  estate. 

Exceptions  to  the  auditor's  report  of  March  18, 1829,  were 
taken  by  Lee  and  wife  and  Richard  Jordan  on  the  following 
grounds:  1.  Because  they  were  entitled  to  a  preference  over 
other  creditors;  2.  Because,  if  not  entitled  to  preference, 
they  were  entitled  to  come  in  equally  with  the  other  creditors; 
8.  Because  the  auditor  charged  them  with  five  hundred  and 
fifty-five  dollars  and  twenty-five  cents,  admitted  in  their  peti- 
tion as  if  the  same  were  additional  to  the  amounts  charged  to 
them  in  the  auditor's  account  of  June  19,  1826,  whereas,  in 
fact,  that  sum  was  intended  to  embrace,  and  did  embrace,  those 
charges;  4.  Because  Booth's  estate  was  not  charged  with  a  cer- 
tain sum  of  two  hundred  and  nineteen  dollars,  part  of  the  com- 
mission of  James  Cook,  and  reported  by  him  to  have  been  paid 
over  to  Key  for  the  petitioners.  The  chancellor's  opinion,  in 
which  other  facts  are  stated,  was  delivered  January  18, 1831. 

Blamd,  Chancellor.  The  exceptions  to  the  auditor's  report 
standing  ready  for  hearing,  and  the  solicitors  of  the  parties 
having  been  fully  heard,  the  proceedings  were  read  and  consid- 
ered. 

Before  we  proceed,  it  may  be  well  to  take  a  retrospective  view 
of  the  proceedings  in  this  case,  to  see  how  the  present  litigants, 
by  the  consequences  of,  and  the  allowable  engraf tments  upon, 
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Ihe  original  suit,  have  oome  in  or  been  brought  before  the 
•court,  in  order  that  we  may  the  more  clearly  understand  the 
relative  positiona  which  they  hold,  and  the  nature  of  the  pres- 
'Ont  controversy. 

The  original  bill  was  fUed  by  a  creditor  in  behalf  of  himself 
and  the  other  creditors  of  Bichard  Jordan,  deceased,  to  have 
his  real  estate  sold  for  the  payment  of  his  debts.  That  real 
estate  was  sold  accordingly.  Sundry  other  creditors  came  in 
and  established  their  claims,  and  a  distribution  of  the  proceeds 
of  that  sale,  so  far  as  was  necessary  to  satisfy  all  those  credit- 
ors, has  been  made  among  them.  The  original  bill,  as  to  them, 
has  performed  its  oflSce;  and  the  suit,  as  to  the  original  plaint- 
iff and  all  others  who  became  associated  with  him,  for  a  similar 
purpose,  has  been  thus  brought  to  a  final  conclusion. 

It  appears,  however,  by  the  order  of  the  twenty-third  of 
February,  1822,  that  although  the  proceeds  of  the  sale  were 
amply  sufficient  to  pay  all  the  creditors;  yet,  as  all  the  moneys 
which  had  been  brought  into  court  by  the  trustee  had  been 
applied  as  directed,  it  became  necessary  to  authorize  the  pur- 
chaser to  pay  the  Inst  of  the  claims  which  had  been  brought  in  and 
established,  because  of  the  trustee  being  then  dead.  It  being 
deemed  safe  and  convenient  upon  that,  as  on  former  occasions, 
to  authorize  a  payment  directly  from  the  purchaser  to  a  creditor, 
or  party,  or  even  the  assignment  to  a  creditor,  or  party,  of  the 
purchaser's  bonds,  without  requiring  the  proceeds  to  be  col- 
lected by  and  passed  through  the  hands  of  a  trustee  in  pay- 
ment: Spurrier  v.  Spurrier,  1  Bland,  475,  note;  Killy  v.  Qwynn, 
3  Id.  212,  note. 

But  before  the  original  cause  of  suit  had  been  thus  brought 
to  a  conclusion  by  the  payment  of  all  the  debts  of  the  intestate 
Jordan,  the  trustee  having  died,  and  there  appearing  to  be  a 
large  amount  of  the  purchase  money  still  remaining  unpaid, 
to  be  collected  and  passed  over  to  the  then  infant,  now  adult, 
heirs  of  the  deceased  debtor;  and  it  also  appearing  that  the 
guardian  of  the  infant  heirs  had  come  in  and  asked  to  have  the 
surplus  paid  to  him;  that  a  large  sum  had  been  ordered  to  be 
paid  to  him;  and  that  Booth,  the  purchaser,  was  then  dead,  it 
became  necessary  to  ascertain  the  amount  of  the  purchase 
money  then  due;  and  also  from  whom  it  was  to  be  collected. 

Considering  a  trustee,  appointed  to  make  a  sale  under  a 
decree,  as  an  officer  or  agent  of  the  court,  bound  by  the  terms 
and  manner  of  his  appointment,  to  obey  its  orders,  and  to 
hold  himself  ready  to  account  at  all  tinges  and  immediately 
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when  called  on;  and  holding,  on  the  death  of  such  a  trustee, 
that  his  responsibility,  so  far  as  regards  any  property  which 
may  have  come  to  his  hands,  in  virtue  of  the  trust  reposed  in 
him,  deyolves  upon  his  personal  representatives;  the  court 
deemed  it  to  be  entirely  within  the  scope  of  its  powers,  and 
also  to  be  most  beneficial  for  all  concerned,  to  proceed  in  a 
summaiy  way  against  the  administrator  of  this  deceased  trustee: 
WUliamson  v.  WUson,  1  Bland,  436;  Gilb.  Ex.  17.  Accord- 
ingly, upon  an  order  to  show  cause,  Henry  G.  Garner,  the 
administrator  of  the  trustee  James  Cook,  deceased,  without 
objecting  to  the  legality  of  such  a  mode  of  proceeding,  as  in- 
deed he  could  not,  answered  so  fully  as  to  show,  admitting  the 
truth  of  the  circumstances  set  forth  by  him,  that  his  intestate 
had  fully  discharged  his  duty  in  all  respects;  and  the  truth  of 
bis  answer  not  having  been  controverted,  the  proceedings 
against  him  were  thus  at  once  brought  to  a  close;  and  he  too 
was  thus  discharged  from  all  concern  with  any  further  pro- 
ceedings in  the  case. 

But  on  its  being  also  alleged  by  the  heirs  of  the  intestate 
Jordan,  that  there  was  a  large  amount  of  the  purchase- mouey 
unpaid,  it  was  found  that  the  court  could  not  deliver  itself  of  the 
property  which  it  had  undertaken  to  administer  without  calling 
on  the  purchaser  to  pay  what  remained  due;  and  on  his  failing 
to  do  so,  to  proceed  against  him.  According  to  the  principles 
of  the  English  adjudications,  there  could  be  no  doubt  that  the 
purchaser  himself  might,  by  a  summary  proceeding,  at  the  in- 
stance of  any  one  interested,  be  compelled  to  comply  with  his 
contract,  and  pay  the  purchase  money.  This  court,  it  was 
confidently  believed,  might  upon  similar  principles  proceed  in 
a  like  summary  manner  to  enforce  the  payment  of  the  purchase 
money:  Andrews  v.  ScoUon,  2  Bland,  629;  Casamajor  v.  Strode, 
1  Cond.  Ch.  195.  And  it  could  have  had  no  hesitation  at  the 
instance  of  any  one  interested  so  as  to  have  proceeded  against 
the  purchajser  Jeremiah  Booth  himself;  but  he  was  dead.  His 
liability,  however,  it  was  obvious,  had,  in  this  respect,  devolved 
upon  his  representatives,  so  far  as  they  had  assets.  And  there- 
fore an  order  was  passed,  calling  on  his  heir  and  administrator 
to  pay  the  balance  of  the  purchase  money,  or  show  cause. 
John  Llewellin  and  wife  accordingly,  among  other  things, 
showed  for  cause  that  the  deceased  purchaser  Booth  had,  aa 
they  alleged,  under  the  authority  of  the  court,  and  with  the 
consent  of  the  trustee,  made  sundry  payments  to  the  trustee, 
and  also  to  Edmund  Key,  the  guardian  of  the  infant  heirs. 
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leaving  a  balance  still  due,  etc.  Whereupon  it  was  agreed  and 
adjudged  that  no  more  than  two  thousand  and  eighteen  dollars 
and  ninety-three  cents  of  the  purchase  money  then  remained 
due.  There  was  no  doubt  that  the  court,  as  the  vendor  for  the 
benefit  of  all  concerned,  to  the  extent  of  the  purchase  money 
unpaid,  held  an  equitable  lien  upon  the  estate  sold  to  Booth; 
and  there  was  no  doubt  that  in  virtue  of  that  equitable  lien  a 
resale  of  the  estate  might  be  made  for  the  payment  of  the 
purchase  money.  Upon  those  grounds,  therefore,  the  trustee 
Merrick  was  appointed;  and  a  resale  was  ordered  and  made 
accordingly. 

Thus,  by  a  consequence  of  the  original  suit,  a  new  contro- 
versy arose,  after  the  original  plaintiff  had  been  satisfied  and 
had  departed  from  the  case,  between  the  original  defendants, 
now  placed  in  the  position  of  plaintiffs,  against  the  representa- 
tives of  the  deceased  purchaser  as  defendants.  This  new  con- 
troversy, as  regarded  the  balance  of  the  purchase  money 
admitted  to  be  due,  was,  by  its  payment,  in  that  particular, 
terminated;  and  the  case,  in  that  respect  also,  finally  brought 
to  a  close. 

The  heirs  of  Richard  Jordan,  deceased,  had,  however,  by 
their  petition,  alleged  that  a  large  amount  of  the  purchase 
money  had,  during  their  infancy,  under  the  order  of  the  court, 
been  paid  to  Edmund  Key,  their  guardian,  by  the  trustee.  Cook, 
and  by  the  purchaser.  Booth,  and  been  wasted  by  the  said  Key, 
who  had  thereafter  become  and  then  was  insolvent;  and  that 
Booth,  the  purchaser,  having  been  bound  in  a  guardian's  bond 
as  one  of  his  sureties,  they  had  a  lien  upon  Booth's  estate  for 
the  amount  so  paid  to  and  wasted  by  Key.  Therefore,  as  Key 
was,  as  they  alleged,  no  party  to  these  proceedings,  they 
prayed  that  he  might  be  summoned  as  such,  that  they  might 
have  the  benefit  of  his  answer.  It  being  a  general  rule,  that 
all  co-obligors  must  be  made  parties,  it  seemed  to  have  been 
conceived  to  be  proper  thus  to  ask  to  have  Key  brought  before 
the  court.  But  admitting  that  he  had  not,  by  his  petition  to 
have  the  proceeds  paid  to  him,  submitted  to  be  treated  as  a 
party,  as  a  co-obligor  who  is  insolvent  need  not  be  made  a 
party;  Key,  who  was  alleged  and  shown  to  be  so,  was  not  a 
necessary  party;  since  no  decree  against  him  could  be  of  any 
avail,  and  his  answer,  as  such,  could  not  be  read  against  any 
other  party.  Consequently,  all  further  proceedings  against 
him  being  useless,  the  case  as  to  him  also  was  thus  brought  to 
a  final  dose. 
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Bat  Stone  and  McWilliamSy  by  their  petition,  stated  that 
tbej  were  judgment  creditors  of  Jeremiah  Booth,  deceased, 
who  had  died  without  leaving  personal  estate  sufficient  to  pay 
his  debts;  or  any  other  real  estate  than  that  which  had  been 
sold  under  the  decree  in  this  case,  leaving  a  large  surplus  of 
the  proceeds  of  sale  still  undisposed  of;  and  that  his  adminis- 
trator, John  Llewellin,  was  dead,  leaving  a  widow,  Mary,  who 
was  the  daughter  and  only  heir  of  Booth.  This  new  cause  of 
complaint,  thus  ingrafted  by  this  petition  upon  the  remaining 
«tock  of  this  case,  gave  to  it  an  entirely  new  character,  and  con- 
verted it  into  a  creditor's  suit  against  the  heir  of  Jeremiah 
Booth,  deceased. 

As  regards  the  claim  of  Stone  and  McWilliams,  as  here 
presented  in  conflict  with  that  of  the  heirs  of  Richard  Jordan, 
deceased,  there  can  be  no  occasion,  at  present,  to  notice  the 
heir  of  Booth;  and  the  case,  as  to  her,  may,  so  far  as  regards 
the  question  now  to  be  determined,  be  considered  as  finally 
closed;  since  it  has  been  thus,  in  fact,  reduced  to  a  mere  con- 
test between  these  two  rival  creditors  of  Jeremiah  Booth,  de- 
ceased, arising  out  of  their  respective  claims  to  a  preference  of 
satisfaction  out  of  the  surplus  of  the  proceeds  of  the  sale  of  his 
real  estate. 

It  has  been  urged  that  Jeremiah  Booth  had  at  no  time  during 
his  life,  anything  more  than  a  mere  imperfect  right  or  equitable 
interest  in  the  real  estate  from  the  sale  of  which  this  surplus 
has  arisen;  and  that  his  estate  was  not  one  upon  which  the 
judgment  of  Stone  and  McWilliams  could  give  them  a  lien. 

This  objection  points  to  a  portion  of  our  law  of  a  most  im- 
portant bearing,  and  of  frequent  application;  and  yet  is  one 
which  has  not,  that  I  know  of,  been  anywhere  carefully  ex- 
amined and  considered.  I  shall,  therefore,  avail  myself  of  this 
occasion  to  take  a  more  comprehensive  view  of  the  subject  than 
might  otherwise  have  been  deemed  necessary  for  the  determina- 
tion of  this  case. 

According  to  the  law  of  England,  a  judgment  of  a  court  of 
<sommon  law  operates  as  a  general  lien  upon  all  the  real  estate 
of  the  defendant,  which  may  be  taken  in  execution  and  sold, 
or  delivered  under  an  deffii,  or  extended  by  a  statute  merchant 
or  statute  staple,  for  the  satisfaction  of  such  judgment  or  rec- 
ognizance. This  lien  is  not  the  result  of  any  principle  of  the 
common  law,  applicable  indiscriminately  to  all  judgments,  in 
favor  of  a  creditor;  but  arises  out  of  the  liability  of  the  real 
estate  to  be  taken  in  execution  and  sold  at  the  common  law,  or 
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out  of  the  statutes  that  give  the  degU^  and  recognizances  called 
statute  merchant  and  statute  staple,  by  virtue  of  which  the  lands 
of  the  debtor  were  generally  made  liable  to  be  sold,  delivered^ 
or  extended:  13  Ed.  I.,  c.  18;  11  Id.;  13  Ed.  I.,  stat.  3;  27 Ed. 
8,  c.  8  and  9;  36  Id.  c.  7;  23  Hen.  YIIL,  c.  6;  Forum  Rom. 
87;  and  although  onlj  a  moiety  of  the  land  could  be  taken  under 
an  elegit^  yet  the  lien  is  general,  and  comprehends  all  the  lands 
held  by  the  debtor,  as  well  as  those  which  he  had  at  the  time 
of  entering  up  the  judgment  as  those  which  he  may  have  sub- 
sequently acquired.  And  this  lien  fastens  upon  the  real  estate 
on  the  day  the  judgment  is  rendered:  2  Inst.  469;  Gilb.  Ex. 
37;  Gilb.  Court  of  Excheq.  93;  Jefferson  v.  Morion^  2  Saund.  6; 
Underhill  v.  3evereux,  Id.  69,  71.  This  judgment  lien  is  a  uni- 
form consequence  of  the  real  estate  being  liable  to  be  taken  and 
extended  under  an  execution  issuing  upon  such  judgment. 
Whereyer,  then,  such  a  liability  exists,  the  lien  arises  as  the  con- 
stant incident  of  such  a  judgment;  and  where  the  property  can 
not  be  taken  in  execution,  there  is  no  lien.  It  will,  therefore, 
be  sufficient  in  this,  or  any  similar  case,  to  show  the  liability  of 
the  real  estate  to  be  so  taken  in  execution,  to  establish  the  ex- 
istence of  the  lien:  Powel  Mort.  255,  n.  K,  273,  n.  O;  Harris  v. 
Saunders,  10  Com.  Law  H.  373. 

The  lien  upon  a  real  estate,  which  is  incident  to  a  judgment 
against  its  owner,  extends  no  further  than  to  coyer  the  whole 
of  that  right  which  he  himself  might  have  voluntarily  trans- 
ferred to  his  creditor  iu  satisfaction  of  his  debt;  its  operation  ia 
always  limited  by  the  extent  of  the  debtor's  j^ower  of  alienation. 
The  alienation  of  lands  is  either  voluntary,  as  by  deed  inter 
vivos,  or  by  last  will  and  testament;  or  it  is  involuntary,  as  by 
attachment  of  law. 

During  the  existence  of  the  feudal  system,  all  kinds  of  aliena-^ 
tion  by  the  feudatory  were  prohibited,  because  of  their  being* 
contrary  to  the  tenor  of  the  grant.  The  tenant  could  not  will 
or  devise  his  land,  or  in  any  way  incumber  it  with  the  payment 
of  his  debts;  and  hence  a  creditor  who  had  recovered  judgment 
against  him,  could  not  take  it  in  execution  for  the  satisfaction 
of  his  debt;  so  that  by  the  feudal  law,  lands  were  entirely 
exempted  from  being  taken  in  execution  and  sold  for  the  satis- 
faction of  the  debts  of  the  holder.  The  feudal  restrictions 
upon  voluntary  alienations  were  giving  way  before  the  general 
spirit  of  the  times,  when  the  statute  de  donis  repeated  what  the 
law  of  tenures  had  before  said,  that  the  tenor  of  the  grant 
should  be  observed:  and  this  created  that  pernicious  species  oi 
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fettered  inheritances  called  estates  tail,  which  have  also  yielded 
to  public  utility,  and  have  at  length,  in  our  country,  been  al- 
most totally  annihilated.  The  right  of  alienation  by  last  will 
and  testament  has  been  made  absolute  in  almost  all  respects: 
Taylor  v.  Horde,  1  Burr.  115;  June,  1773,  c.  1 :  November,  1782^ 
c.  23;  Newlon  v.  OHffith,  1  Har.  &  G.  111. 

The  restrictions  upon  involuntary  alienation  by  attachment 
of  law,  have  not  been  so  entirely  removed.  The  tenant  may,  in 
some  cases,  voluntarily  alien  his  estate  where  it  can  not  be  at 
all,  or  to  a  very  limited  extent,  affected  by  an  execution  upon 
a  judgment  against  him.  As  in  the  case  of  a  mere  empty  legal 
estate,  the  trust  of  which  is  possessed  by  another:  Finch  v.  Mn-^ 
Chelsea,  1  P.  Wms.  278;  Forth  v.  Norfolk,  4  Madd.  503.  Or  in 
the  instance  of  a  tenant  in  tail,  whose  estate  has  been  saved 
from  the  operation  of  the  act  to  direct  descents:  1820,  c.  191; 
Newton  v.  Oriffith,  1  Har.  &  G.  129;  who  may,  if  he  thinks  proper^ 
bar  the  entail  in  the  manner  allowed  by  the  act  of  assembly,  and 
alien  the  estate:  June,  1773,  c.  1;  November,  1782,  c.  23;  yet 
if  he  neglects  or  refuses  to  dock  the  entail,  and  have  it  cour 
verted  into  a  fee  simple  in  himself,  his  creditor,  who  has  ob- 
tained a  judgment  against  him,  can  only  take  the  estate  during 
bis  life  in  satisfaction  of  his  debt;  and  after  his  death  it  will 
pass  to  the  heir  in  tail,  entirely  discharged  from  all  the  debts 
and  incumbrances  of  the  last  tenant  in  tail:  Paca  v.  Forwood,  2 
H.  &  McH.  175;  Ridgely  v.  McLaugfdin,  3  Id.  220;  Laidler  v. 
Toung,  2  Har.  &  J.   69. 

Therefore,  although  a  judicial  lien  can  extend  no  farther,  in 
any  case,  than  the  defendant's  power  of  alienation, yet  it  is  not 
in  all  respects  coextensive  with  it.  But  where  the  real  estate 
is  devisable  by  law,  no  disposition  can  be  made  of  it  to  the  preju- 
dice of  creditors;  and  therefore  it  may  be  safely  affirmed,  that 
a  judicial  lien  is,  in  most  respect,  commensurate  with  the  legal 
right  of  testation;  3  and  4  W.  &  M.  c.  14;  1  Fonbl.  284;  KinasUm. 
V.  Clark,  2  Atk.  204;  Hammond  v.  Qariher,  3  H.  &McH.  218. 

From  all  which,  these  general  principles  seem  to  follow,  that,. 
at  common  law,  lands  not  being  alienable  by  the  feudatory,  and 
therefore  not  liable  for  the  payment  of  his  debts,  it  was  pre- 
sumed that  he  was  trusted  only  upon  his  personal  security;  and 
the  judgment  being  in  pursuance  of  the  contract,  was  only  to 
recover  a  personal  thing,  and  the  execution  following  the  judg- 
ment went  only  against  the  goods:  Gilb.  Ex.  3;  that  a  stat- 
utory and  judgment  lien  attaches  on  no  real  estate  which  is  not 
liable  to  be  taken  in  execution;  that  it  in  no  case  extends  beyond 
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the  debtor's  power  of  Yoluntary  alienaidon;  and  that  it  fastens 
upon  the  realty,  subject  to  all  superior  rights  and  prior  liens  by 
which  that  power  of  alienation  is  or  may  be  limited  or  re- 
strained, as  by  a  right  of  dower,  prior  mortgages,  etc:  Baa 
Abr.,  tit.  Dower,  G.;  Abergaveny's  case,  6  Co.  79. 

From  a  very  early  period,  it  appears  to  have  been  common 
to  lease  lands  for  years;  but  such  leases  were  originally  and 
most  usually  granted  to  mere  husbandmen,  whose  interest  was 
<leemed  of  so  little  consequence  that  they  were  rather  considered 
as  the  bailiffs  or  servants  of  the  lord,  who  were  to  receive  and  ac- 
count for  the  profits  at  a  settled  price,  than  as  having  any  prop- 
erty of  their  own;  and  therefore  they  were  not  allowed  to  have 
a  freehold  estate;  but  their  interest,  such  as  it  was,  vested  after 
their  deaths  in  their  executors,  who  were  to  make  up  their  ac- 
-counts  of  their  testator  with  the  lord  and  his  creditors,  and 
were  entitled  to  the  stock  upon  the  farm.  Hence  it  grew  into  an 
established  principle,  that  these  leases,  or  chattels  real,  as  they 
are  called,  might  be  taken  in  execution,  and  sold  like  mere 
movables,  for  the  satisfaction  of  debts:  2  Bl.  Com.  141. 

Here  there  is  no  leasehold  estate  in  question;  and  therefore, 
in  speaking  of  this  judgment  lien,  my  remarks  must  be  confined 
to  freehold  estates  upon  which  such  a  lien  may  attach:  Powel 
Mort.  605,  609,  611. 

According  to  the  ancient  law  of  England,  a  villein  being  him- 
«elf  a  subject  of  property,  whatever  property  he  himself  ac- 
quired might  be  taken  and  held  by  his  owner  as  an  incident  or 
perquisite  of  his  right  of  property  in  such  villein.  Consequently, 
if  an  executor  had  a  villein  for  years,  and  the  villein  purchased 
Jands  in  fee,  upon  which  the  executor  entered,  he  should  have 
the  whole  fee  simple;  but  because  he  had  the  villein  in  autre 
droit,  that  is,  as  executor,  it  should  be  assets  in  his  hands:  Co. 
liit.  117,  124.  This  is  a  singular  instance  in  which  lands  held 
in  fee  simple  might  become  assets  in  the  hands  of  an  executor; 
and  as  such,  liable  by  the  common  law  to  be  taken  and  sold 
tor  the  payment  of  the  debts  of  the  deceased  to  whose  estate 
the  perquisite  had  accrued.  But  as  villeinage  has  long  since 
ceased  in  England,  this  law  has  certainly  become  obsolete 
there;  yet,  I  can  see  no  reason  why  the  same  law  might  not  be 
applied  in  Maryland  as  to  any  real  estate  which  might  be  con- 
veyed to  a  slave  with  the  consent  of  his  master,  who  held  him 
as  an  executor  or  administrator:  HaUv.  MuUin,  5Har.  &  J.  190; 
Cunningham  v.  Cunningham,  Cas.  Conf.  N.  C.  853;  Bynum 
^.  Bosiick,  4  Desau.  266. 
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Where  a  mau^  by  his  writing  obligatory  under  seal,  bound 
himself  and  his  heirs  for  the  payment  of  a  sum  of  money,  and 
died,  leaving  an  estate  in  lands  which  descended  to  his  heir; 
the  creditor,  on  obtaining  judgment  upon  his  obligation  against 
the  heir,  might,  by  the  common  law,  not  by  any  statute,  take 
in  execution  all  the  lands  which  descended  to  the  heir;  al- 
though he  could  not  have  had  execution  of  any  part  of  them 
against  the  ancestor  himself.  This  ensued  as  a  necessaiy  con- 
sequence of  allowing  the  ancestor  to  bind  his  heir  as  well  as 
himself  for  the  payment  of  a  debt.  For,  having  given  an  ac- 
tion against  the  heir,  the  creditor  could  have  had  no  fruit  of 
his  action  unless  the  lands  descended  could  be  taken  in  execu- 
tion, because  the  goods  and  chattels  of  the  deceased  belong  to 
his  executor  or  administrator,  and  the  lands  only  descend  to 
the  heir;  and  neither  of  them  could  be  charged  further  than  to 
the  amount  of  the  assets  which  came  to  his  hands.  But  if  the 
obligee  sues  and  obtains  judgment  against  the  obligor  in  his 
life-time,  the  debt  is  placed  upon  a  new  and  a  different  founda- 
tion; and  the  claim  becomes  extinct  as  a  debt  resting  upon  a 
security  by  which  the  heir  is  bound.  The  judgment  extin- 
guishes it  as  a  bond  debt,  and  discharges  the  heir.  And  there- 
fore, a  bond  creditor  who  has  thus  obtained  judgment  can  not, 
after  the  death  of  the  ancestor,  by  a  scire  faciaa,  or  in  any  other 
manner,  charge  the  heir  or  affect  the  lands  which  may  have 
descended  to  him.  Whence  it  appears,  that  iu  some  instances, 
at  common  law,  a  creditor  might  be  in  a  better  situation  before 
than  after  he  had  obtained  judgment  against  his  debtor:  Davy 
V.  Pepys,  Plowd.  439;  Sir  WiUiam  Harbert'a  case,  8  Oo.  12; 
Drake  v.  MUckeU,  8  East,  258;  Kinaalon  v.  Clark,  2  Atk.  204; 
OaUon  V.  Hancock,  Id.  428;  StUeman  v.  AsMovm^  Id.  609; 
Pow.  Mort.  598,  777. 

In  all  cases  at  the  common  law,  if  the  party  who  should  be 
charged  had  aliened  the  land,  bona  fide^  before  any  action 
brought,  the  land  in  the  hands  of  the  purchaser  was  not  sub- 
ject to  any  charge  or  execution.  A  bond  is  not  properly  an 
incumbrance  upon  land;  for  it  does  not  follow  the  land  like  a 
judgment.  But  if  an  action  of  debt  be  brought  against  the  heir 
upon  the  obligation  of  his  ancestor,  and  the  heir  aliens  the 
land  pending  the  suit;  yet  shall  the  land,  which  he  had  at 
the  institution  of  the  suit,  be  charged;  because  the  action  was 
brought  against  him  in  respect  of  the  land.  Hence  it  appears, 
that  the  common  law  lien  of  a  bond  creditor  as  against  the  heir, 
relates  to  the  institution  of  the  suit  and  fastens  on  the  land 
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from  that  time.  Consequently,  where  there  were  two  creditors, 
A.  and  B.,  of  J.  S.,  whose  heir  was  bound,  and  who  had  lands 
by  descent;  and  A.  brought  suit  and  obtained  judgment  by 
default  on  the  first  of  March,  1686,  upon  which  he  issued  a 
general  ekgit  against  all  the  lands  of  the  heir,  a  moiety  of  which 
was  delivered  to  him  accordingly;  and  B.,  who  had  instituted 
his  suit  on  the  first  of  July,  1684,  and  obtained  a  special  judg- 
ment against  the  assets  confessed  by  the  heir  on  the  first  of 
September,  1686;  it  was  held,  that  although  B.'s  judgment 
was  subsequent  to  A.'s,  yet  B.'s  having  relation  to  the  inetitu* 
tion  of  the  suit,  which  was  commenced  before  A.  obtained  his 
judgment,  it  operated  as  a  lien  from  that  time,  and  therefore 
must  be  first  satisfied:  Co.  Lit.  102;  Sir  WUliam  Earberl's  case, 
8  Co.  12;  Oree  y.  Oliver,  Carth.  245;  Bac.  Abr.,  tit.  Executions^ 
1;  2  Bl.  Com.  340,  n.  71;  Bull.  N.  P.  175;  2  Harr.  Ent.  689. 

Land  in  the  English  colonies  was  considered  as  partaking, 
much  more  than  in  England,  of  the  nature  of  mere  commercial 
property:  Attorney-general  y.  Stewart,  2  Meriy.  153.  It  is  said, 
that  there  are  instances  of  colonial  estates  having  been  sold  un» 
der  the  authority  of  the  court  of  chancery  of  England;  according 
to  the  law  of  which  court,  where  a  bond  or  judgment  creditor 
was  under  the  necessity  of  going  into  equity  to  reach  the  real 
estate  of  his  debtor,  he  would  not  be  compelled,  as  at  law,  to 
wait  until  he  could,  as  under  an  elegit,  obtain  satisfaction  ac- 
cording to  an  extended  value;  but  the  court  would  accelerate 
the  payment  by  ordering  a  sale  of  a  moiety  of  the  estate,  or  so 
much  as  might  have  been  extended  at  law:  Eoberdeau  v.  Rous, 
1  Atk.  544:  Biggins  y.  The  York  Buildings  Company,  2  Id. 
107;  Kinastnn  v.  Clark,  Id.  206;  Stonehewer  v.  Thompson^  Id. 
441;  Stileman  v.  Askdoum,  Id.  481,  609;  S.  C,  Amb.  18;  Curds 
V.  Cur  lis,  2  Bro.  C.  C.  638;  Leaby  v.  Dancer,  12  Cond.  Chan. 
Bep.  164. 

Before  the  year  1782,  it  was,  in  general,  true,  that  lands  in 
Maryland  were  no  otherwise  liable  to  be  taken  or  extended  in 
satisfaction  of  debts,  than  according  to  the  law  of  England;  and 
prior  to  that  time  there  are  many  instances  in  which  lands  were 
BO  extended  by  elegit.  But  the  peculiar  circumstances  of  the 
province,  the  scarcity  of  money,  and  the  small  proportion  of 
personal  to  real  estate,  seem  to  have  given  rise  to  a  wish  among 
the  people,  that  land  should,  in  some  way,  be  made  entirely 
subject  to  be  seized  and  sold  for  the  satisfaction  of  debts.  This 
general  disposition  is  indicated  by  some  principles  peculiar  to 
our  law  in  relation  to  imperfect  legal  titles,  to  equitable  inter* 
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ests  in  land,  and  to  the  real  estates  of  deceased  debtors,  which 
were  established  as  a  part  of  oar  code  antecedent  to  that  period. 

In  that  interval  of  time  between  the  designation  of  a  tract  of 
land,  bj  a  specification  of  a  special  warrant  or  otherwise,  and 
the  obtaining  of  a  patent  for  it,  the  purchaser  was  considered  as 
the  bolder  of  an  inchoate  legal  title,  a  perfectible  legal  interest 
regarded  as  a  sort  of  chattel  real,  which,  upon  being  completed 
by  a  patent,  was  deemed  a  legal  title  from  the  date  of  such 
designation,  to  all  intents  and  purposes.  So  long  as  the  right 
remained  as  a  chattel  real,  it  was,  like  all  other  chattels,  liable 
to  be  taken  in  execution,  and  sold  for  the  satisfaction  of  debts; 
but  a  patent,  by  perfecting  the  legal  title,  immediately  removed 
it  beyond  the  reach  of  creditors  in  that  way.  To  prevent  this, 
any  creditor  was  allowed  to  file  a  caveat  in  the  land  office  for  tbe 
express  purpose  of  stopping  a  patent,  and  so  continuing  the  in- 
terest as  a  chattel  real,  and  keeping  it  within  reach  of  his  reme- 
dies. But  this  imperfect  legal  title,  although  deemed  a  chattel 
real  for  the  benefit  of  creditors,  was,  in  all  other  respects,  con- 
sidered as  real  estate;  and  as  such  descended  to  his  heirs,  and 
did  not  pass  into  the  hands  of  the  executor  or  administrator; 
yet  where  the  debtor  himself,  not  having,  during  his  life-time, 
perfected  his  title,  bad  died  without  heirs,  a  patent  was  directed 
to  be  issued  to  his  executor  or  administrator,  to  be  treated  as 
assets  for  the  satisfaction  of  his  debts  and  legacies.  These 
were  the  settled  rules  of  law  with  regard  to  any  specified  tract 
of  land  for  which  an  individual  had  obtained  from  the  lord  pro- 
prietary, an  imperfect  legal  title  short  of  a  patent:  Land  Hoi. 
Assis.  91,  115,  251,  and  494,  note. 

But  such  a  peculiar  chattel  real,  as  it  was  called,  must  not  be 
confounded  with  a  mere  common  warrant,  before  it  had  been 
laid  upon  any  land,  which  was  considered  as  nothing  more  than 
a  general  authority  to  acquire  a  title  to  so  much  vacant  land 
anywhere  within  tbe  state.  Such  a  common  warrant,  not  be- 
ing tbe  commencement  of  a  title  to  any  land  in  particular,  was 
always  considered  as  mere  personalty,  as  a  sort  of  chose  in  ac- 
tion, which,  on  the  death  of  the  holder,  was  held  to  be  assets  in 
the  hands  of  his  executor  or  administrator.  And  these  princi- 
ples of  law  seem  to  have  been  affirmed  by  le^lative  enactments 
since  that  time:  1798,  c.  101,  sub-c.  14,  sec.  3. 

There  is  n  singular  instance  to  be  met  with  among  the  records 
of  the  land  office,  in  which  lands  were  made  liable  for  the  satis- 
faction of  the  debts  of  its  deceased  owner.  Instead  of  an 
extent,  or  an  absolute  sale  of  a  part,  as  in  England,  in  accelera- 
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tion  of  payment^  an  inquest  was  ordered  to-aaoertain  the  annual 
value  of  the  whole,  and  what  number  of  years,  at  that  value, 
would  be  equal  to  the  whole  amount  of  the  debts  due;  and 
then  a  lease  was  sold,  clear  of  dower  and  all  other  incumbrances^ 
to  a  bidder,  for  the  shortest  term  not  exceeding  the  time  so  as- 
certained: Land  Hoi.  Assis.  218;  Harvey  y.  Harvey,  3  Bep. 
Chan.  87. 

There  appears  to  have  been  several  private  acts  passed  at  an 
early  period  of  the  provincial  government,  authorizing  the  salfr 
of  the  lands  of  deceased  debtors  for  the  payment  of  their  debts: 
1704,  c.  13;  1720,  c.  28;  1727,  c.  20;  but  it  does  not  seem 
to  have  been  a  common  practice;  nor  to  have  been  an  occasional 
mode  of  interposing  to  remove  an  evil  or  supply  a  defect  in  the 
general  law. 

In  the  year  1732,  at  the  instance  and  solicitation  of  mer- 
chants, resident  in  Oreat  Britain,  trading  to  this  country,  the 
British  parliament' passed  an  act  making  lands  in  all  the  colo- 
nies liable  to  be  taken  in  execution  and  sold  for  the  satisfaction 
of  debts.  Whatever  were  the  motives  for  passing  this  statute^ 
it  is  certain  that  it  was  most  manifestly  just  in  itself;  and  was 
such  a  one  as  fully  met  the  approbation  of  the  people  of  Mary- 
land. 

It  at  once  removed  a  long  train  of  difficulties  and  inconven- 
iences, and  was  accordingly  adopted  almost  immediately,  with- 
out opposition  and  entirely;  as  well  those  provisions  for  obtain- 
ing proof  of  debts  in  Great  Britain,  Rawlings  v.  Stewart,  1 
Bland,  22,  note,  as  that  section  which  subjected  all  lands  to  be 
taken  in  execution  and  sold  for  the  payment  of  debts:  Davidson 
V.  BeaUy,  3  H.  &  McH.  608,  612;  Chan.  Proc.  lib.  W.  K.  No.  1, 
fol.  1.  But  the  first  section  which  gave  a  new  mode  of  taking 
proof  in  Great  Britain,  then  a  part  of  the  common  empire,  mast 
have  been  renounced  by  our  declaration  of  independence,  by 
which  all  community  of  law  and  government  between  Great 
Britain  and  Maryland  was  severed:  Lewis  v.  Bacon,  3  Hen.  & 
Mun.  89.  In  those  of  the  colonies  in  which  lands  had  been 
made  liable  to  be  taken  in  execution  by  their  own  laws,  this 
statute  was  unnecessary;  and,  as  indicated  in  its  preamble,  was 
not  intended  to  apply  to,  and  was  therefore  not  adopted  by 
them:  GrafY.  SmUh,  1  Dall.  481;  4  Com.  Dig.  228,  245;  Wil- 
kinson V.  Leland,  2  Peters,  658;  Bobinson  v.  Noel,  2  Cas.  Oh. 
145;  Blankard  v.  Oaldy,  4  Mod.  226.  It  was  reluctantly  but 
finally  submitted  to  in  Jamaica:  2  Edwards'  His.  West  Ind.  866; 
B  Id.  214.     In  North  Carolina,  it  was  received  and  applied 
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much  in  the  same  manner  as  in  Maryland:   Baker  y.    Webb, 

1  Hayw.  62;  Winstead  v.  Winstead,  Id.  243. 

In  South  Carolina,  Georgia,  and  Jamaica,  it  was  adopted  and 
8o  applied  as  that,  on  the  death  of  the  debtor,  his  real  estate 
was  conyerted,  with  respect  to  the  payment  of  his  debts,  into 
personalty;  and  as  such,  held  to  be  assets  in  the  hands  of  his 
executor  or  administrator  for  the  benefit  of  his  creditors:  Oal- 
phin  Y.  McKinney,  1  McC.  Ch.  292;  Telfair  y.  Stead,  2  Cranch^ 
418;  Thompson  y.  Orant,  1  Buss.  640,  note;  Will.  Ezrs.  1017. 
In  Virginia,  that  section  which  subjected  lands  to  the  payment 
of  debts,  was  rejected  and  nullified,  as  an  unconstitutional  en* 
oroachment  upon  her  soYereign  rights:  1  Jeff.  Oorr.  106; 
1734,  c.  25,  4  Hen.  Stat.  452;  1744,  o.  40,  5  Hen.  Stat.  292; 
1748,  c.  12,  5  Hen.  «tat.  626;  1759,  c.  34,  7  Hen.  Stat.  328; 
1761,  c.  28,  7  Hen.  Stat.  450;  but  the  first  section  proYiding  a 
mode  of  collecting  proofs  in  Great  Britain,  was  admitted  to  be 
in  force  there  until  our  declaration  of  independence:  Letois  y. 
Bacon,  3  Hen.  &  Mun.  89. 

It  has  been  often  said,  that  this  statute,  in  itself,  made  a  dis* 
tinction  between  the  people  of  Great  Britain  and  those  of  the 
colonies;  that  domestic  debts  were  not  included  by  it;  and  that 
by  an  equitable  construction  only  it  was  so  extended  as  to  em* 
brace  Maiyland  as  well  as  British  creditors:  Morgan  y.  Davia, 

2  H.  &  McH.  12;  Donaldson  y.  Harvey,  3  Id.  13;  Davidson  y. 
BeaUy,  Id.  608;  Eilty,  260;  Tayhe  y.  Thomsor^,  6  Pet.  358. 
It  is  true  that  it  may  haYC  been  passed  at  the  instance  of 
British  merchants;  and  the  first  section,  which  makes  provision 
for  the  manner  of  proving  debts,  could,  from  its  nature,  be 
only  applied  for  the  benefit  of  those  resident  in  Great  Britain, 
and  not  to  the  inhabitants  of  the  plantations.  But  the  fourth 
and  most  important  section,  and  the  only  one  now  in  force, 
makes  no  distinction  whatever  as  to  the  residence  or  domicile 
of  the  party.  On  the  contraiy,  all  distinctions  arising  from  the 
local  situation  of  the  party,  or  his  being  a  subject  resident  in 
Great  Britain,  or  in  the  colonies,  or  in  any  other  part  of  the 
British  dominions,  or  his  being  a  subject  trading  to  the  plan- 
tations, are  expressly  excluded  by  the  strong  phraseology  of 
the  law  itself,  by  which  it  is  declared  in  the  clearest  terms,  that 
the  real  estate  situate  in  the  plantations  shall  be  chargeable 
with  all  just  debts  owing  by  any  person  to  his  majesty,  or  any 
of  his  subjects,  without  any  allusion  whatever  to  the  residence, 
domicile,  or  trading  character  of  the  subject  or  persons  thus 
described  as  debtors  or  creditors;  nor  is  there  any  distinction 


256  CooacBS  v.  Jobdan.  [Maryland, 

«s  to  the  kind  of  debts;  the  estate  is  made  chargeable  with  all 
just  debts,  duties,  and  demands  of  what  nature  or  kind  soever. 

Beal  estates  having  been  thus  made  '*  subject  to  the  like  rem- 
edies, proceeding,  and  process,''  as  personal  estate,  towards 
the  satisfaction  of  such  debts  as  were  ''due  by  bond  or  other 
specialty,"  it  followed,  as  a  necessary  consequence,  that  upon 
a  judgment  against  the  debtor  himself,  his  lands  might  be 
taken  and  sold  by  a  fieH  facias ;  and  in  order  that  the  writ  it- 
self should  express  this  new  extension  of  the  authority  it  gave, 
the  words  "  lands  and  tenements  "  were  inserted  so  as  expressly 
to  command  the  levy  to  be  made  "  of  the  goods  and  chattels, 
lands  and  tenements,"  of  the  defendant:  2  Harr.  Ent.  678. 

The  English  statute  of  1285,  13  Edw.  I.,  c.  18,  declares,  that 
^'  when  a  debt  is  recovered  or  acknowledged  in  the  king's 
•coui-t,  or  damages  awarded,  it  shall  be  henceforth  in  the  elec- 
tion of  him  that  sueth  for  such  debt  or  damages  to  have  "  an 
elegit  to  extend  one  half  of  his  land,  etc.,  which  gives  the  elec- 
tion immediately,  as  soon  as  the  debt  is  recovered;  and  there- 
fore, the  land  is  bound  immediately  from  the  time  of  the 
recovery  of  the  debt:  Gilb.  Ex.  37;  and  so  the  words  of  this 
statute  of  1732  fix  the  liability  of  the  whole  from  the  time  of 
the  recovery;  and,  therefore,  the  lien  attaches  from  the  date  of 
the  judgment:  Hampson  v.  Edelen,  2  Har.  &  J.  64.  The  Eng- 
lish statute  of  1285  gives  the  elegit  to  obtain  satisfaction  for 
*'  such  debt  or  damages."  This  statute  of  1732  speaks  only  of 
*'  debts,  duties,  and  demands;"  and  would  seem  to  have  rela- 
tion only  to  cases  arising  between  persons  who  stood  in  the  re- 
lationship towards  each  other  of  debtor  and  creditor  before  the 
institution  of  the  suit.  But  it  has  been  always  construed  to 
extend  to  all  cases  where  the  plaintiff  recovered  a  judgment  for 
a  certain  sum  of  money,  and  thereby  became  a  creditor  of  the 
defendant;  although  the  foundation  of  such  a  judgment  debt 
was,  in  truth,  not  a  pecuniary  claim,  but  a  mere  trespass  or 
personal  injury.  Hence  this  statute  of  1732,  like  some  others 
in  which  the  same  terms  are  used,  comprehends  not  only  debts, 
in  their  proper  sense,  but  duties  or  things  due,  as  covenants, 
rents,  fines,  issues,  or  just  causes  of  action;  for  debt,  in  its 
large  sense,  signifies  whatever  a  man  owes:  2  Inst.  198,  397; 
1  Niebuhr's  Hist.  Rom.  437. 

This  statute  of  1732  specifies  the  extent  of  the  liability  of 
lands,  by  declaring  that  they  shall  be  assets  in  like  manner  as 
real  estates  are  by  the  law  of  England  liable  to  debts  due  by 
bond;  and  shall  be  subject  to  the  like  remedies,  proceedings. 


Jan.  1831.]  Coombs  v.  Jobdan.  257 

and  process  in  any  court  of  law  or  equity,  for  seizing,  extend- 
ing, selling,  or  disposiug  of  them,  and  in  like  manner  as  per- 
sonal estate.  From  which  last  expressions  it  would  seem,  and 
it  has  been  so  understood  by  some  here,  that  land  might  be 
taken  in  execution  by  process  emanating  from  any  court  what- 
ever, as  well  from  the  lowest  as  from  the  highest,  and  as  well 
from  a  court  of  record  as  from  one  not  of  record.  If  so,  there 
can  be  no  doubt  that  lands  might  be  taken  and  sold  by  virtue 
of  an  execution  issuing  upon  a  judgment  rendered  by  a  justice 
of  the  peace:  West-  v.  Hughes,  1  Har.  &  J.  6  [2  Am.  Dec.  539]; 
1799,  c.  86;  1801,  c.  42,  sec.  2. 

But  this  statute  of  1732  poiuts  to  another  analogy  which  casta 
much  light  upon  this  subject;  it  declares  that  lands  shall  be  assets 
in  like  manner  as  real  estates  are  by  the  law  of  England  liable 
to  the  satisfaction  of  debts  due  by  bond.  Now,  it  is  clear,  as 
has  been  shown,  that  lands,  in  England,  can  only  be  made  lia- 
ble as  assets  for  the  satisfaction  of  such  debts  by  a  suit  in  a 
common  law  court  of  record,  or  in  a  court  of  chanceiy. 
Whence  it  may  be  strongly  inferred  that  as  land  can  not  be 
taken  in  execution  under  any  process  emanating  from  a  court 
not  of  record  in  England,  it  can  not  be  sold  by  virtue  of  an 
execution  upon  a  judgment  rendered  by  a  justice  of  the  peace 
here,  whose  jurisdiction,  in  regard  to  small  debts,  can  not,  in 
any  respect,  be  considered  as  that  of  a  court  of  record.  And 
besides,  where  lands  are  sold  under  &  fieri  facias,  ii  is  necessary 
that  the  execution  should  be  returned  in  order  that  there  may 
be  written  and  recorded  evidence  of  the  title  so  conveyed;  but, 
although  an  execution  from  a  justice  of  the  peace  may  be  re- 
turned, there  is  no  law  authorizing  it  to  be  recorded  and 
recognized  as  evidence  of  that  grade  and  for  that  purpose: 
1809,  c.  76,  sec.  4;  1814,  c.  82;  Duvall  v.  Waiers,  1  Bland,  590 
[18  Am.  Dec.  350]. 

This  statute  of  1732  provides  that  houses,  lands,  and  other 
hereditaments  and  real  estate  shall  be  chargeable  with  all  just 
-debts;  and  then  proceeds  to  declare  that  they  shall  be  assets 
for  the  satisfaction  thereof,  in  like  manner  as  real  estates  are, 
l>y  the  law  of  England,  liable  to  the  satisfaction  of  debts  due 
by  bond.  This  latter  specification  of  the  manner  of  the  liabil- 
ity has  been  considered  as  an  indication  of  the  kind  of  the  real 
estate  intended  to  be  embraced  by  it;  and  taking  this  as  the 
eriterion  by  which  to  ascertain  how  far  any  interest  in  lands  or 
real  estate  of  any  description  should  be  considered  as  having 
lieen  snbjeoted  to  the  payment  of  debts  by  this  statute,  it  has 
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been  applied  certainly  to  the  full  extent  of  the  English  law^ 
and,  in  some  instances,  apparently  in  accordance  with  the  pre* 
Tiouslj  settled  principles  in  relation  to  imperfect  legal  titlea 
and  equitable  interests,  carried  farther  as  to  such  interests,  al* 
though  nothing  more  than  the  legal  title  or  equitable  interest 
of  the  defendant  could,  in  any  case,  be  sold;  as  to  which  the 
purchaser  is  considered  as  standing  in  the  place  of  the  defend- 
ant. And  therefore,  ifc  has  been  held  that  a  real  estate  held  in 
tail  could  not  be  subjected  to  the  payment  of  the  debts  of  the 
tenant  in  tail,  further  than  to  the  extent  of  his  interest;  so  that» 
after  his  death,  the  heir  in  tail  should  take  the  estate,  as  by  the 
law  of  England,  entirely  unincumbered  with  any  such  liability; 
Gilb.  Ex.  41,  42;  Bidgely  v.  McLaughlin,  3  H.  &  McH.  220. 

By  this  statute  of  1732,  ^'the  houses,  lands,  negroes,  and 
other  hereditaments  and  real  estate,"  belonging  to  any  person 
indebted,  are  made  liable  for  all  his  just  debts.  The  lien  which 
a  creditor  obtains  by  his  judgment  upon  the  real  estate  of  his 
debtor,  arises  as  a  necessary  consequence  from  this  liability. 
Therefore,  such  a  lien  only  fastens  upon  that  which  may  prop- 
erly be  denominated  real  estate ;  because,  by  the  statute  of  frauds^ 
it  is  declared  that  no  writ  of  execution  shall  bind  the  property, 
of  the  goods  of  the  party  against  whom  it  issued,  but  from 
the  time  of  its  being  delivered  to  the  sheriff.  In  reference  to 
this  distinction,  therefore,  it  may  often  be  necessary  to  ascer- 
tain whether  the  property  of  the  debtor  be,  in  fact,  real  estate 
or  not. 

It  may  also  frequently  become  necessary  to  ascertain  whether 
the  thing  be  real  or  personal  estate,  not  only  with  a  Tiew  to  the 
nature  and  commencement  of  the  lien  by  which  it  is  proposed 
to  be  bound;  but  also  in  reference  to  its  ownership,  so  as  to 
show  whether  it  can  be,  in  any  manner,  liable  to  be  taken  in 
execution  under  the  writ  by  virtue  of  which  it  may  be  attempted 
to  be  sold.  For  no  real  estate  can  be  bound  by  a  judicial  liei^ 
but  that  which  belongs  to  the  defendant;  nor  can  any  real  or 
personal  estate  but  his  be  taken  in  execution.  Hence,  in  refer- 
ence to  the  parties  to  the  judgment,  it  may  be  necessary  to  as- 
certain whether  the  thing  has  been  so  incorporated  with  the  in- 
heritance as  to  have  vested  in  the  landlord,  or  to  have  passed 
to  the  heir  or  him  in  reversion  or  remainder;  or  whether  the 
thing  be  one  of  those  kinds  of  fixtures  which  a  tenant  may  re- 
move during  his  term;  or  which,  as  personal  estate,  has  vested 
in  the  particular  tenant,  or  has  passed  to  the  executor  or  ad* 
ministrator  of  the  deceased  owner  of  the  land. 
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As  between  yendor  and  vendee,  mortgagor  and  mortgagee, 
and  as  regards  the  mere  question  of  the  title  of  the  defendant, 
land,  in  the  legal  signification,  comprehends  all  ground,  soil, 
or  earth  whatever;  ail  minerals  are,  in  this  sense,  component 
parts  of  land;  and  it  comprehends  tide- water  rivers,  lakes,  and 
running  streams,  as  so  much  land  covered  with  water;  it  in- 
cludes all  houses,  fences,  and  structures  upon  the  ground;  and 
it  also  embraces  all  vegetable  productions,  as  trees,  herbage, 
grass,  etc.,  standing  uponand  growing  out  of  the  soil:  Co.  Lit. 
4.  If  either  the  owner  of  the  fee  simple,  a  particular  tenant,  or 
even  a  wrong-doer  builds  a  house,  or  annexes  to  a  house  then 
standing  upon  the  land  any  glass  windows,  wainscot,  benches, 
doors,  vats,  furnaces,  or  the  like,  thej  are  thereby  immediately 
blended  with  the  land  itself,  become  parcel  of  it,  and  vest  is 
the  owner  of  the  inheritance:  Co.  Lit.  53;  Herlakenden'a  case^ 
4  Co.  62.  All  these  things  are  embraced  by  the  phrase  land,  in 
the  legal  and  comprehensive  sense  of  that  term;  and  being  so 
considered  as  real  estate,  can  only  be  taken  in  execution  and 
sold  under  this  statute;  and  therefore,  as  such,  are  bound  by 
the  lien  consequent  upon  a  judgment  against  the  owner  of  the 
inheritance:  Rydll  v.  Rolle,  1  Atk.  175;  Ex  parte  Quincy,  1  Atk. 
477;  Steward  v.  Lombe^  5  Com.  Law  Rep.  167;  Winn  v.  Ingilby^ 
7  Id.  214;  Colegrave  v  Bias  Santos,  9  Id.  30;  Am.  and  Fer.  Fix- 
tures, c.  5;  Bradley  v.  Osterhoudt,  13  Johns.  404;  Kirxoan  v.  Zo- 
Umr,  1  Har.  &  J.  289  [2  Am.  Dec.  519]. 

But  this  general  rule  of  law  has  been  considerably  relaxed  ia 
favor  of  tenants,  and  of  executors  and  administrators  in  Eng- 
land, where  land  is  not  liable  to  be  taken  in  execution  and  sold 
by  creditors,  with  a  view,  as  against  the  heir  or  owner  of  the 
inheritance,  to  have  the  fund  for  the  payment  of  debts  extended 
as  much  as  possible,  and  also  for  the  public  good:  Lawton  v. 
Latotan,  3  Atk.  13. 

There  are  some  modes  by  which  a  tenant  may  rest  a  structure 
upon  the  land,  which  precludes  the  inference  that  it  was  in- 
tended to  be  an  annexation  to  the  inheritance;  as  in  the  case  of 
the  bam  erected  upon  pattens:  Elwes  v.  Maw,  3  East,  38.  And 
it  has  been  held  that  a  tenant  may  take  away,  during  the  term, 
things  which  he  himself  affixed  to  the  premises  for  the  purposes 
of  his  trade  and  manufactures;  such  as  furnaces,  coppers,  salt 
pans,  steam  engines,  cider  mills,  a  varnish  house,  and  the  like; 
and  beside  these  mere  trade  fixtures,  such  others  as  he  has  put 
up  at  his  own  expense  for  the  ornament  and  furniture  of  his 
bouse;  as  hangings,  pier  glasses  nailed  to  the  wall,  ornamental 
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ehimnej-pieces,  slabs,  blinds,  etc.  And  a  tenant  who  is  a 
nurseryman  and  gardener,  may  remove  trees,  shrubs,  etc.  All 
these  things,  though  attached  to  the  realty,  are  regarded  as 
personal  chattels  in  favor  of  creditors,  and  therefore  are  not  af- 
fected to  the  prejudice  of  the  tenant  or  his  creditors,  by  a  lien 
consequent  upon  a  judgment  against  the  landlord,  but  may  be 
taken  under  an  execution  against  the  tenant  by  whom  they 
were  put  upon  the  land.  But  they  are  only  considered  as  chattels 
in  favor  of  the  tenant  and  his  creditors  during  the  term;  for 
after  that  time,  if  left  upon  the  land,  they  become  parcel  of  the 
inheritance.  And  they  are  only  considered  as  chattels  when 
placed  upon  the  land  by  a  tenant,  for,  if  put  there  by  the  owner 
of  the  fee  simple,  they  are  then  considered  as  parcel  of  the  realty. 
As,  however,  there  seems  to  be  as  yet  no  clear  and  well-settled 
principles  of  law  laid  down  in  relation  to  what  are  commonly 
called  fixtures,  each  case  must  depend  on  its  own  peculiar  cir- 
cumstances: Becky.  Rebow^  1  P.  Wms.  94;  Dudley  v.  Warde^ 
Amb.  113;  Lawion  v.  Lawion,  3  Atk.  13;  PooWs  case^  1  Salk. 
868;  FUzherbert  v.  Shaw,  1  H.  Bl.  258;  JSltves  v.  Maw,  3  East, 
38;  Wyndham  v.  Way,  4  Taunt.  316;  Lee  v.  Eisdon,  2Com, Law 
Bep.  69;  Bull.  N.  P.  34;  Am.  and  Fer.  Fixtures,  c.  2;  Holmes 
V.  Tremper,  20  Johns.  29  [11  Am.  Dec.  238];  Van  Ness  v.  Facard, 
2  Pet.  137;  Steward  v.  Lombe,  5  Com.  Law  Bep.  168;  Bucldand 
V.  Butterfield,  6  Id.  18;  Farrani  v.  Thompson,  16  Id.  62. 

It  is  in  general  true,  that  all  the  vegetable  productions  of  the 
earth,  while  standing  or  growing  upon  the  soil,  are  considered 
as  parcel  of  the  land  itself.  But  they  become  mere  personal 
property  so  soon  as  they  are  severed  from  it;  and,  as  such,  be* 
long  to  the  owner  of  the  inheritance,  unless  they  are  at  one  and 
the  same  time  severed  and  taken  away.  In  which  case,  not 
having  so  rested  upon  the  land,  after  having  been  severed,  as 
to  vest  in  the  owner  of  the  inheritance,  in  their  new  character 
of  mere  personalty,  they  are  held  to  be  a  portion  of  the  land* 
And  consequently,  in  the  one  case,  the  wrong-doer  can  only  be 
treated  as  a  trespasser,  while  in  the  other,  he  may  be  charged 
either  criminally  or  civilly  with  an  illegal  asportation  of  the 
goods  and  chattels  of  another:  Eerlakenden's  case,  4  Co.  62. 

By  the  common  law,  a  creditor  might  take,  under  hfierifaciaB^ 
the  present  annual  profits  of  his  debtor's  land;  that  is,  all 
fruits  and  crops  growing,  such  as  wheat,  com,  tobacco,  hemp, 
carrots,  hops,  etc.,  and  when  ripe  he  might  have  had  them 
eat,  gathered,  and  sold  as  any  other  mere  personal  property. 
As  these  fruits  could  not  be  actually  taken  before  they  were 
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ripe  and  fit  to  be  gathered,  a  creditor  might  be  deprived  of 
them  by  the  debtors  aliening  the  land  before  they  could  be 
taken;  but  if  a  growing  crop  be  sold  under  a  fieri  faciaa^  the 
title  of  the  purchaser  vests  from  that  time  against  all  others, 
and  he  may  gather  it  when  ripe:  Peacock  v.  Purvia,  6  Com.  Law 
Bep.  154. 

All  annual  industrial  fruits,  such  as  com,  hops,  etc.,  are 
commonly  called  emblements.  And  these  emblements,  on  the 
death  of  the  owner  of  the  land  in  fee  simple,  or  in  tail,  pass 
to  his  executor;  and  so  too  in  various  cases,  the  executor  of 
the  tenant  for  life  shall  have  the  emblements;  and,  conse- 
quently, in  all  such  cases,  where  the  fieri  faciaa  is  levied  in  the 
life-time  of  the  debtor,  as  it  evicts  the  personal  property,  so- 
taken,  from  the  executor  of  the  deceased,  the  emblements,  which*, 
otherwise^  would  have  passed  into  the  hands  of  the  executor,, 
may,  when  they  ripen  after  the  death  of  the  debtor,  be  gathered^ 
and  sold  under  the  fieri  facias.  But  if  the  owner  of  the  land 
devises  it  to  another,  and  dies,  then,  as  the  emblemeuts  pass  to 
the  devisee,  the  creditor  will  be  thus,  as  by  an  alienation  by 
deed,  deprived  of  all  satisfaction  which  he  might  otherwise 
have  obtained  from  them.  Considering  the  reason  of  these 
rules  of  law,  it  would  seem  that  the  lien  of  a  judgment  ob- 
tained against  the  owner,  in  his  life-time,  would  not,  of  itself, 
evict  the  emblements  from  the  executor  of  the  deceased,  andi 
prevent  them  from  passing  in  their  ordinary  courses  as  person-' 
alty :  Com.  Dig.,  tit.  Execution,  c.  3,  and  c. 4;  Am.  and  Fer.  Fix- 
tures, 173;  Jac.  Diet.,  v.  Emblements. 

Besides  those  subjects  of  property  which  constitute  a  part  of 
the  land,  as  fixtures  or  emblements,  there  are  others  of  an  incor- 
poreal nature,  which  are  in  no  way  visibly  attached  to  the  land; 
but  yet  are  considered  as  real  estate,  though  they  lie  not  in 
tenure,  because  they  issue  out  of,  or  concern,  or  are  annexed 
to,  or  are  exercisable  within  a  corporate,  tangible,  and  visible 
inheritance,  which  is,  or  may  be  holden:  such  as  rents,  estovers, 
common,  or  any  other  profits  whatever,  granted  out  of  land, 
which  savor  of  the  realty;  and  are,  therefore,  in  most  respects, 
regarded  as  real  estate.  Under  this  general  description  of  in- 
corporeal hereditaments,  various  kinds  of  very  valuable  and 
productive  property  are  comprehended.  As  an  assessment 
upon  lands,  a  towing-path,  a  toll-gate,  turnpike  road  stock, 
canal  stock,  and,  in  general,  the  stock  of  any  incorporated  or 
joint  stock  company,  the  profits  of  which  are  derived  chiefly, 
or  altogether,  from  land  used  in  any  way  whatever:  Co.  Lit.  19; 
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JKorgan  v.  Mansd^  2  Plowd. ;  The  King  v.  The  Mayor  of  London, 
4  T.  R.  21;  The  King  v.  Page,  4t  Id.  643;  DrylmUer  v.  JJar- 
*fftolomew,  2  P.  Wma.  127;  Buckeridge  v.  Ingram,  2  Ves.  jun.  652; 
Knapp  T.  WiUiama,  4  Yes.  430,  note;  JFInc/i  v.  Squire,  10  Id.  41; 
Pow.  Mort.  142. 

The  consequences  of  considering  all  these  yarioas  kinds  of 
incorporeal  hereditaments  as  real  estate,  are  that  they  may  be 
intailed;  that,  in  the  absence  of  any  special  legislative  provision 
upon  the  subject,  they  can  only  be  assigned,  or  transferred 
from  one  to  another  by  the  same  written  solemnities  made  neo^ 

•  cssary  by  law  to  pass  lands;  that  is,  all  contracts  concerning 

•  them  must  be  made  according  to  the  provisions  of  the  statute 
^of  frauds,  and  the  acts  of  assembly  which  require  contracts  for 
\land  to  be  in  writing  and  recorded;  and  all  devises  of  them 
must  be  in  conformity  with  those  legislative  enactments  respect- 
ing wills  of  real  estate.  If  the  owner  of  them  dies  intestate,  they 
descend  to  his  heirs,  and  his  widow  is  entitled  to  dower  therein. 
And  they  will  be  considered  as  assets  like  lands,  at  common 
law,  in  the  hands  of  the  heir  only  so  far  as  he  may  be  expressly 
"kound  by  the  obligation  of  his  ancestor. 

To  this  extent  the  principles  of  the  common  law,  in  relation 
to  this  species  of  property,  appear  to  be  clear  of  all  ambigoity 
and  diflScttlty.  But  to  ascertain  how  far  any  of  this  kind  of 
property  is  liable  to  be  taken  and  sold  by  virtue  of  a  fieri/acias, 
and  consequently  is  subject  to  a  judicial  lien,  it  will  be  neces- 
sary to  advert  to  other  rules  and  principles  than  those  by  which 
the  difference  between  real  and  personal  property  is  defined. 

At  the  time  when  the  principles  of  the  common  law,  in  rela- 
tion to  the  distinction  between  real  and  personal  property,  be- 
came established,  but  a  small  proportion  of  the  property  of  the 
community  seems  to  have  been  of  that  incorporeal  kind  which 
is  now  so  very  large  in  amount,  and  so  productive.  Hence,  in 
the  spirit  of  the  simplicity  of  the  common  law,  it  was  deemed 
safest  and  best  to  confine  the  power  of  the  creditor  over  the 
property  of  his  debtor  to  that  alone  which  was  visible,  tangible, 
and  capable  of  being  distinctly  valued,  sold,  and  transferred, 
as  affording  an  ample  scope  for  the  creditor  to  obtain  the  satis- 
faction to  which  he  was  entitled. 

Upon  these  principles  the  writ  ot  fieri  facias  was  framed,  and 
in  concise  and  general  terms  expressed  the  nature  and  extent  of 
the  sheriff's  power  and  duty.  The  language  of  the  execution 
imports  that  the  goods  and  chattels,  which  are  the  subject  of 
it,  are  property  of  a  tangible  nature,  capable  of  manual  seizure, 
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and  of  being  detained  in  the  sheriff's  custody,  and  snoh  as  are 
oonvenientlj  capable  of  sale  and  transfer  bj  the  sheriff,  to  whom 
the  writ  is  directed,  for  the  satisfaction  of  a  creditor.  The  legal 
interest  in  a  term  for  years,  both  in  respect  to  the  possession  of 
which  the  leasehold  property  itself  is  capable;  and  also  in  re- 
spect of  the  instrument  by  which  the  term  is  created  and  secured, 
both  of  which  are  capable  of  delivery  to  a  vendee,  has  been 
always  held  to  answer  the  description  of  the  writ,  and  to  be 
salable  thereunder.  So  the  terms  of  the  writ  embraced  all  the 
present  profits  of  the  debtor's  lands;  and,  consequently,  any 
crop,  although  it  then  grew  upon  and  was  considered  as  a  part 
of  the  land  itself,  might  be  cut,  gathered,  and  sold.  A  rent  ser- 
vice, or  rent  charge,  both  of  which  are  regarded  as  realty;  and 
a  reversion,  after  a  particular  estate,  then  in  existence,  and  any 
estate  for  life;  or  the  interest  which  a  husband  holds,  jure  uxoris, 
daring  coverture  might,  under  the  statute  of  1285,  be  extended 
by  elegit,  and  therefore  a  lien  attached  upon  all  such  freehold 
interests  from  the  date  of  the  judgment:  2  Inst.  394;  UnderhiU 
T.  Devereux,  2  Saund.  69;  Arbuckie  v.  Cowian,  3  Bos.  &  Pull. 
822;  Scott  v.  Scholey,  8  East,  467;  Gilb.  Ex.  39;  Pow.  Mori. 
255,  note  K.  599,  note  W. 

That  the  stock  of  a  turnpike  company,  or  of  a  canal  com- 
pany, must,  upon  common  law  principles,  be  considered  as  real 
estate,  is  sufficiently  clear;  but  whether  such  stock  may  be 
extended  as  such  under  an  elegit,  or  may  be  sold  under  a  fieri 
facias,  is  not  so  certain.     In  England,  such  stock  is  commonly 
declared  to  be  real  estate  by  the  act  of  incorporation  itself: 
Pow.  Mort.  24,  note;  but  here  it  has,  in  several  instances, 
been  declared  to  be  personal  property.    It  would  seem  that, 
even  considered  as  realty,  no  lien  would  attach  on  obtaining  a 
judgment  against  the  holder,  unless  it  could  be  shown  that  it 
might  be  taken  in  execution,  but  for  that  I  have  met  with  no 
authority.    If,  on  the  other  hand,  such  stock  should  be  consid- 
ered as  personalty,  then  it  is  clear,  even  supposing  it  could  be 
taken  in  execution,  that  no  lien  would  arise  from  the  judgment, 
but  merely  from  the  execution:   Skaw  v.  Wright,  3  Yes.  22; 
Knapp  V.  Wmiams,  4  Id.  430,  note.    It  is,  however,  certain  that 
in  all  such  cases,  where  this  or  any  other  species  of  property 
has  been  fraudulently  or  unjustly  placed  beyond  the  reach  of 
creditors,  a  court  of  equity  will  interpose  and  give  relief,  by 
setting  aside  any  fraudulent  conveyance  which  may  stand  in 
the  way,  and  by  ordering  the  stock  to  be  sold  for  the  benefit  of 
such  judgment  creditor:  Horn  v.  Horn,  Amb.  79;  CaiUaud  v. 
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Estwickf  2  Anstr.  381;  Denton  y,  Livingston,  9  Johns.  96  [6  Am, 
Dec.  164 J;  Hodden  y.  Spader,  20  Id.  554. 

Besides  those  embarrassments  as  to  the  liability  of  property 
to  be  taken  in  execution,  arising  out  of  its  nature,  considered 
as  real  or  personal,  corporeal  or  incorporeal,  there  are  others, 
occasioned  by  the  peculiarity  of  the  title  to  it,  or  the  interest 
of  the  party  against  whom  the  judgment  has  been  obtained. 

A  rent  seek  is  a  species  of  realty,  and  may  be,  in  some  sense, 
regarded  as  the  profits  of  land;  yet,  since  it  is  intangible,  and 
utterly  incapable  of  any  manual  seizure,  or  of  being  taken  into 
the  custody  of  the  sheriff;  and  as  a  bare  rent  can  not  be  deliv* 
ered  vi  liberum  tenemenium,  it  can  not  be  taken  and  sold  under 
a  fieri  facias:  Fow.  Mort.  599,  note  W.  The  same  reason 
would  seem  to  apply  to  all  mere  charges,  incumbrances,  or  ben- 
eficial priyileges  on  land.  As  where  a  father,  by  his  will,  after 
devising  his  lands  to  his  sons,  gave  his  daughter  the  right, 
privilege,  and  liberty  of  residing  in  the  houses  and  using  and 
cultivating  the  land  in  common  with  his  sons,  so  long  as  she 
remained  einglo:  Worfield  v.  OambreU,  1  Gill  &  J.  503;  or  where 
a  testator  gave  his  wife  a  home  at  his  mansion  house  until  his 
son  should  attain  his  full  age:  Addison  v.  Bowie,  2  Bland,  606;  or 
where  he  gave  his  land  to  his  son  in  fee,  upon  condition  that  he 
should  maintain  his  daughter,  or  pay  her  sixty  pounds  annually 
during  her  natural  life :  Rebecca  Owing" s  case,  1  Bland,  290  [17  Am. 
Dec.  311].  These  charges  were  held  to  be  liens  upon  the  land; 
but  as  an  execution  can  not  be  levied  on  a  lien  which  a  judg- 
ment creditor  has  obtained  upon  the  lands  of  his  debtor,  be- 
cause a  lien  gives  no  title  to  the  thing  or  interest  in  the  land 
itself,  but  merely  a  power,  by  levying  an  execution  upon  it  to 
have  it  sold  or  applied  in  satisfaction  of  the  daim:  Barding  v. 
Stevenson,  6  Har.  &  J.  267;  it  would  seem,  that  none  of  those 
peculiar  liens  could  be  taken  and  sold  under  a  fieri  facioM,  and 
consequently,  that  no  judicial  lien  could  attach  upon  any  such 
pre-existing  lien. 

These  several  kinds  of  property  or  rights  may  therefore  be 
regarded  as  other  instances  in  which  the  liability  of  bene- 
ficial interest  in  land  to  be  taken  in  execution,  falls  short  of  the 
power  of  alienation;  for  these,  and  indeed  almost  every  species 
of  contingencies,  may,  in  equity,  be  bound  by  contract  for  val- 
uable consideration:  Conrad  y.  The  JjUaniic  Insurance  Company, 
1  Pet.  443;  Wright  v.  Wright,  I  Yes.  409;  Carlton  v.  Leighton,  3 
Meriv.  667. 
It  was  a  general  rule,  that  the  legal  estate  only  oould  be  held 
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liable;  and  therefore,  at  common  law,  no  use  or  trust  in  land 
could  be  taken  in  execution  on  a  judgment  against  the  cesiui 
que  use;  nor  could  any  such  interest  be  extended  under  an 
elegit,  because  the  statute  only  referred  to  lands  according  to 
the  common  law.  A  statute  passed  in  the  year  1483  was  the 
first  which  subjected  uses  to  an  execution  upon  a  judgment:  1 
Bich.  m.,  c.  1;  which  became  obsolete  after  the  statute  of 
1535,  for  transferring  uses  into  possession:  27  Hen.  VllX. ,  c. 
10.  An  act  passed  in  the  year  1503,  was,  however,  the  first 
which  made  uses  liable  to  be  taken  in  execution  in  express 
terms:  19  Hen.  YII.,  c.  15.  But  the  subsequent  revival  of 
uses,  under  the  name  of  trusts,  called  for  a  further  interposi- 
tion of  the  legislature;  and  accordingly,  by  the  statute  of 
frauds  of  1676,  pursuing  the  language  of  the  statute  of  1483 
as  to  uses  in  respect  of  trusts,  it  is  declared,  that  it  shall  be 
lawful  for  the  officer,  to  whom  any  writ  shall  be  directed  at  the 
suit  of  any  person  upon  any  judgment,  to  do,  make,  and  de- 
liver execution  unto  the  parties  in  that  behalf  suiug,  of  all  sucb 
lands  as  any  other  person  shall  be  seised  or  possessed  in  trusi 
for  him  against  whom  execution  is  sued:  29  Car.  11.,  c.  8,  sec. 
10.  This  provision  of  the  statute  of  frauds  is,  however,  con- 
fined to  estates  of  freehold,  or  lands  and  tenements,  and  saya 
nothing  as  to  trusts  of  chattel  interests;  consequently,  an  equi- 
table interest  in  a  term  for  years  could  not  be  taken  in  execu- 
tion and  sold  by  a  fieri  fcunas.  It  has  also  been  expressly 
decided  in  England,  that  an  equity  of  redemption  of  a  term 
for  years  could  not  be  taken  in  execution  by  a  fieri  facias. 
And  upon  the  same  principles  it  would  seem  necessarily  to  fol- 
low, that  an  equity  of  redemption  of  the  freehold  could  not 
be  extended  under  an  elegit.  But,  as  the  judgment  created  a 
lien  upon  the  equity  of  redemption  of  the  freehold,  the  cred- 
itor might  obtain  the  benefit  of  his  judgment  by  going  into  a 
court  of  equity  and  redeeming  any  prior  incumbrance:  Pow. 
Mort.  255,  809,  601;  ScoU  v.  Schdey,  8  East,  467;  Mstcalf  v. 
Scholey,  5  Bos.  &  P.  461. 

It  having  been  finally  settled  in  Maryland,  prior  to  the  year 
1782,  that  the  immature  legal  titles  awaiting  perfection  in  the 
land  office,  of  which  there  is  now,  and  always  has  been,  a  great 
multitude,  were  liable,  as  a  species  of  chattels  real,  to  be  taken 
in  execution  and  sold  by  a  fieri  facias,  it  was  to  be  expected, 
that  in  construing  and  applying  the  statute  of  1732,  it  would  be 
made  to  embrace,  at  least,  all  analogous  cases  of  equitable  in- 
terests, or  those  inchoate  titles  which  one  individual  had  ob« 
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tained  a  right,  by  a  bill  for  a  specific  performance,  to  call  upon 
another  to  perfect  and  make  a  legal  title.  And  there  is  strong 
reason  to  believe  that  this  statute  had  been  always  so  construed 
and  applied. 

Where,  in  England,  a  debtor  had,  by  his  will,  charged  his 
real  estate  with  the  payment  of  his  debts,  and  died  without 
heirs,  so  that  the  property  escheated,  his  creditors  might  have 
the  benefit  of  such  charge  by  a  bill  in  chancery,  making  the  at- 
torney-general a  party :  Mitf.  PI.  172.  In  Maryland,  the  statute 
of  1732  having  subjected  all  lands  to  the  payment  of  debts,  did 
that,  in  general,  which,  in  England,  was  only  occasionally  done 
by  the  debtor  himself;  and,  consequently,  here  the  legislature, 
by  various  acts  in  affirmance  of  the  previous  course  of  proceed- 
ing, declared  that  such  escheated  real  estates  might,  by  bill  in 
^chancery,  to  which  the  attorney-general  should  be  made  a  party, 
be  sold  and  applied,  without  preference,  in  satisfaction  of  the 
debts  of  the  deceased  owner:  October,  1780,  c.  61,  sec.  5;  1785, 
<!.  78.  And  recognizing  the  liability  of  equitable  interests  to 
the  same  extent  as  legal  estates,  a  similar  mode  of  reaching  such 
equitable  interests  was  given  to  creditors,  where  their  debtor, 
who  held  any  such  interests,  had  died  without  heirs.  And  it 
was  provided,  that  the  purchaser  of  such  equitable  interests  un- 
•der  the  decree  should  stand  in  the  place  of  the  person  who  had 
died  seised  or  possessed  thereof,  and  might  sustain  a  bill  for  a 
specific  performance  against  the  holder  of  the  legal  estate.  And 
it  was  further  declared,  that  where  any  sales  of  any  such  equit- 
able titles  have  been  made  by  virtue  of  any  writ  oi  fieri  facias  or 
decree,  the  purchaser  thereof  should  have  the  same  title  thereto 
as  if  the  purchase  had  been  made  in  virtue  of  the  provisions  of 
that  act:  1792,  c.  44;  1794,  c.  60;  1795,  c.  88,  sees.  2  and  3. 

These  legislative  enactments  recognize  the  previously  settled 
law,  and  affirm  the  fact  that  equitable  interests  had  been  before 
that  time  taken  in  execution  and  sold  under  writs  of  fieri/ados. 
Their  liability  is  spoken  of  as  the  then  established  law.  It  is 
not  said,  in  general  terms,  that  as  against  those  holding  such 
equitable  interests,  their  creditors  were  in  all  cases  without 
remedy;  but  *'  that  the  creditors  of  such  persons  are  often  with- 
out remedy,  either  at  law  or  in  equity." 

After  the  passage  of  these  laws,  it  was  held  in  June,  1800,  by 
the  court  of  appeals,  that  an  equitable  interest  in  real  estate 
was  liable,  at  the  suit  of  a  creditor,  to  attachment,  condemna- 
tion, and  sale,  for  the  satisfaction  of  a  debt  due  by  its  owner: 
Campbell  v.  Morris,  3  H.  &  McH.  535;  Frail  y.  Law^  9  Cranoh, 
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456,  495;  Campbell  y.  Frail,  5  Wheat.  429.  The  court  is  not  re- 
ported to  have  given  any  reasons  for  their  judgment;  but  the 
decision  was  considered,  at  that  time,  as  having  established  the 
general  rule  of  law  that  all  equitable  interests  might  be  taken 
in  execution  under  a  fieri  facias,  as  well  as  by  an  attachment. 
In  October  of  the  same  year,  the  chancellor  declared  that  he 
so  understood  it,  and  says  that  *'  he  can  not  otherwise  than  re- 
mark that  the  decision  appears,  from  transactions  in  this  court 
and  in  the  land  office,  agreeable  to  the  opinion  of  the  late 
Chancellor  Bogers,  as  well  as  of  the  present  chancellor;"  thatis^ 
during  the  time  of  the  first  chancellor  of  the  republic:  Hopkins 
Y.  Stump,  2  H.  &  J.  302.  And  in  the  year  1821,  these  general 
principles  seem  to  have  been  again  affirmed  by  the  court  of  ap- 
peals: Ibrd  V.  Fhilpoty  5  Id.  312. 

But  whatever  doubts  may  have  been  entertained  as  to  the 
existence  of  the  general  rule,  they  have  been  entirely  removed 
by  the  act,  which  declares,  that  any  equitable  estate  or  interest 
which  a  defendant  named  in  a  writ  of  fieri  facias  may  have  in 
any  lands,  tenements,  hereditaments,  may  be  taken,  seized,  and 
sold  by  virtue  of  such  writ,  and  the  purchaser  shall  have  such 
title  assigned  to  him,  and  in  all  respects  stand  in  the  place 
of  the  person  whose  title  he  has  purchased:  1810,  c.  160. 
Whether  this  act  shall  be  considered  as  having  merely  affirmed 
a  pre-existing  general  rule,  or  as  having  itself  introduced  and 
established  a  new  regulation  upon  the  subject,  there  yet  will 
remain  some  difficulty  to  be  removed. 

It  seems  to  be  agreed,  even  upon  English  principles,  that  a 
judgment  is  not  a  lien  upon  a  mere  empty  legal  estate,  and 
that  it  can  not  be  extended  under  an  elegit :  Pow.  Mort.  274, 
note.  While,  on  the  other  hand,  it  must  be  admitted  that  where 
the  whole  equitable  interest  is  in  the  defendant,  leaving  nothing 
more  than  a  mere  empty  legal  title  in  any  one  else,  such  equit- 
able interest  must,  according  to  this  law,  be  held  liable  to  a 
lien,  and  to  be  taken  in  execution  on  a  judgment  against  such 
defendant:  Jackson  v.  Willard,  4  Johns.  41.  But  between  these 
extremes,  where  the  lines  shall  be  drawn,  and  how  the  relative 
interests  of  the  parties  shall  be  adjusted,  may  be,  in  some  cases, 
the  cause  of  much  perplexity;  and  that  not  merely  in  this  court, 
for  by  means  of  this  act  of  assembly  cases  involving  aud  resting 
upon  a  mere  question  of  equity  may  thus  consequentially  be 
brought  within  the  jurisdiction  of  a  court  of  common  law:  ScoU 
V.  Scholey,  8  East,  467;  Archer  v.  fi'na/3p,  Andrews,  341;  Hopkins 
?.  Stump,  2  H.  &  J.  301;  Harding  v.  Stevenson,  6  Id.  264. 
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It  will  be  seen,  from  what  has  been  said,  that  the  lien  of  a 
judgment  at  common  law  arises  altogether  from  the  liability  of 
the  freehold  to  be  taken  in  execution,  and  extended  or  sold  for 
the  satisfaction  of  such  judgment.  According  to  the  English 
law,  although  a  decree  is  equal  to  a  judgment  in  the  adminis- 
tration of  the  personal  assets;  yet  it  gives  no  such  lieu  upon 
the  realty  as  that  arising  from  a  judgment,  because  a  decree- 
acts  only  in  personam^  not  in  rem ;  and  the  remedy  upon  a 
decree  to  affect  land  is  only  for  a  contempt,  whereupon  the 
party  proceeds  to  sequestration,  which  is  a  mere  personal 
process:  Pow.  Mort.  547;  Bam.  on  Assets,  292.  But  a  writ  of 
sequestration  binds  from  the  very  time  of  awarding  it,  and  not 
only  from  the  time  of  its  being  laid,  or  of  its  delivery  to  the 
sheriff;  and  in  that  respect  it  gives  a  lien  earlier  than  a  fieri 
facias:  Bardett  v.  Rocldey,  1  Vern.  58;  Bligh  v.  Damley,  2  P. 
Wms.  621;  Forum  Bom.  87.  But  where  lands,  or  the  profits 
of  lands,  which  is  all  one,  are  directly  in  demand,  as  where  the 
lands  or  their  profits  were  charged  with  the  payment  of  a  legacy 
to  the  plaintiff,  the  title  is  bound  from  the  time  of  filing  the 
bill,  and  every  purchaser  pendente  lite  comes  in  at  his  peril: 
Crofia  V.  Oldfield,  3  Swan.  278,  note. 

The  act  of  assembly  prescribes  the  order  in  which  the  debts 
of  a  deceased  debtor  shall  be  paid  out  of  his  real  as  well  as  out 
of  his  personal  assets,  giving  a  preference  to  judgments,  and 
thus  recognizing  the  lien  to  which  they  give  rise;  but  it  is  silent 
as  to  decrees:  1786,  c.  80,  sec.  7.  The  testamentary  system 
puts  judgments  and  decrees  upon  the  same  footing  in  the  ad- 
ministration of  the  personal  estate;  but  does  not  intimate  that 
a  decree  gives  rise  to  any  lien  upon  the  realty  like  that  attend- 
ant upon  a  judgment  at  law:  1798,  o.  101,  sub-c.  8,  sec.  17. 
There  is,  then,  no  direct  legislative  enactment  upon  the  subject^ 
and  no  case  is  recollected  in  which  the  point  has  been  decided 
by  the  court  of  appeals. 

But  it  has  been  declared  by  an  act  of  assembly  that  **  it  shall 
and  may  be  lawful  for  the  chancellor  to  issue  attachment  of  con- 
tempt, attachment  with  proclamations,  and  also  sequestration 
against  the  defendant,  until  the  decree  shall  be  fully  performed, 
fulfilled,  and  executed,  and  the  contempts  cleared;  or  to  order 
process  of  sequestration  to  issue  to  compel  a  performance  of  the 
said  decree,  by  an,  immediate  sequestration  of  the  real  and  per- 
sonal estate  and  effects  of  the  defendant,  or  such  part  thereof 
as  may  be  sufficient  to  satisfy  the  demand  of  the  plaintiff  in  the 
decree  specified  and  decreed,  and  to  clear  the  contempts;  or  to 
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issue  fieri  facias  against  the  lands,  tenements,  and  heredita- 
ments, goods  and  chattels  of  the  defendant  or  defendants,  upon 
which  sufficient  property  shall  be  taken  and  sold  to  satisfy  the 
demand  of  the  plaintiff  in  the  decree  specified:  1785,  c.  72,  s. 
25;  or  a  capias  ad  satisfaciendum  may  be  issued  against  the  de- 
fendant or  defendants  by  the  chancellor,  upon  which  there  shall 
be  the  same  proceeding  as  at  law." 

By  this  act,  as  by  the  English  statute  giving  the  elegit,  an 
election  has  been  given  to  the  party,  immediately  on  obtaining 
a  decree,  not  merely  to  sue  out  the  old  personal  process  or  to 
have  an  execution  directing  the  half  of  the  defendant's  lands  to 
be  delivered  to  him  at  an  extended  value;  but  to  have  the  former 
process,  or  k  fieri  fajcvxs,  by  which  the  whole  of  the  defendant's 
lands  may  be  taken  in  execution  and  sold  to  satisfy  the  demand 
of  the  plaintiff.  Whence  it  necessarily  follows,  that  as  lands 
have  been  thus  made  liable  to  be  taken  in  execution  and  sold 
to  satisfy  a  decree,  and  by  the  same  process  as  to  satisfy  a  judg* 
ment  at  common,  law,  a  decree  must,  in  like  manner,  give  rise 
to  a  lien  which  will  bind  the  land  of  the  defendant:  Bligh  v. 
Damley,  2  P.  Wms.  622;  Forum  Bom.  87. 

At  common  law  a  plaintiff  may,  at  once,  sue  out  a  capias  ad 
satisfaciendum  and  a  fieri  facias  upon  his  judgment,  and  have 
recourse  to  the  one  or  the  other  at  his  election,  so  that  they  be 
not  both  of  them  executed  at  the  same  time:  MUler  v.  ParneU, 
1  Com.  Law  Bep.  414;  Primrose  v.  Oibson,  16  Id.  78.  But,  as 
from  the  complex  nature  of  some  decrees,  requiring  certain  acts 
to  be  performed -as  well  as  the  payment  of  money,  a  fieri  facias 
can  not,  in  its  nature,  cover  the  whole  subject  of  the  decree,  it 
would  seem  that  the  plaintiff  should  not  be  allowed  to.  vex  the 
defendant  unnecessarily,  by  having  two  or  more  executions 
against  him  at  the  same  time;  that  is,  to  execute  a  fieri  facias 
for  the  recovery  of  the  inoney,  and  a  capias  ad  satisfaciendum  or 
attachment  to  enforce  a  specific  performance;  but  should  take 
one  such  execution  as,  from  its  terms,  may  embrace  the  whole 
of  what  he  claims  under  the  decree:  Dickens  v.  Eiffner.  But 
even  in  the  case  of  such  complex  decrees,  if  the  plaintiff  is  satis- 
fied, or  waives  all  but  the  money  demand,  he  may  then  have  a 
fieri  facias  for  that.  And  therefore  it  would  seem  that,  as  to 
mere  money  demands  at  the  least,  this  act  of  assembly  has  vir- 
tually given  to  decrees  in  equity  an  incidental  lien  upon  real 
estate,  similar  to  that  which  is  attendant  upon  a  judgment  at 
common  law. 

In  the  case  under  consideration,  the  sale  to  Jeremiah  Booth 
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was  made  before,  but  not  ratified  until  some  time  after,  the  pas- 
sage of  the  act  making  equitable  interests  liable  to  be  taken  in 
execution:  1810,  c.  160.  It  could  not  be  considered  as  a  com- 
plete bargain  and  sale,  as  a  perfect  contract  between  the  court 
and  Booth,  until  it  was  finally  ratified  and  assented  to  by  both 
parties.  And  as  that  was  not  until  after  the  passage  of  that 
act,  it  must  therefore  be  treated  as  a  case  in  all  respects,  and  in 
every  point  of  view  fully  within  it  as  to  time.  In  regard  to  the 
nature  of  the  equitable  interest  in  the  land  which  Booth  ac- 
quired by  this  contract,  I  am  also  entirely  satisfied  that  it  is 
such  a  one  as  must  be  held  to  be  embraced  by  that  act. 

The  principle  is  believed  to  be  universal  that  a  judicial  lien 
can  only  attach  upon  real  estate  or  an  equitable  interest  in  such 
an  estate  subject  to  all  prior  liens  or  incumbrances,  and  that  the 
first  lien  is,  in  all  cases,  entitled  to  a  prior  satisfaction,  unless 
it  be  intrinsically  defective:  Pow.  Mort.  436;  Rankin  y.  BcoU, 
12  Wheat.  179.  If  the  legal  estate  in  fee  in  this  land  had  been 
vested  in  Booth,  and  he  had  mortgaged  it,  the  judgment  and 
lien  of  Stone  and  McWilliams  would  only,  according  to  the  Eng- 
lish law,  have  given  them  the  right  to  come  here  and  redeem  the 
prior  mortgage;  or,  according  to  our  law,  to  have  had  the  land 
sold,  and  after  satisfying  all  prior  liens,  to  have  had  the  residue  of 
the  proceeds  of  sale  applied  in  whole  or  in  part  satisfaction  of 
their  claim.  Here,  the  equitable  lien,  held  by  the  court  for  the 
benefit  of  the  creditors  and  heirs  of  the  late  Bichard  Jordan^ 
was  a  prior  incumbrance,  which  must  be  satisfied;  and  the  pro- 
ceeds of  sale  remaining  after  that  represents  the  amount  and 
value  of  that  equitable  interest  in  the  land  upon  which  the  judg- 
ment of  Stone  and  McWilliams  gave  them  a  lien,  which  followed 
that  interest  from  the  land  to  the  proceeds  of  sale,  so  as  to  en- 
title them  to  be  paid  out  of  that  fund  in  preference  to  any  sub- 
sequent lien  upon  that  interest,  or  any  other  of  the  creditors 
of  Jeremiah  Booth:  Davidson  v.  Clayland,  1  H.  &  J.  646;  Jot^es 
V.  Jones,  1  Bland,  461  [18  Am.  Dec.  827];  Lewis  v.  Zouche^  2 
Cond.  Ch.  470. 

It  is  clear,  then,  that  the  judgment  of  Stone  and  McWilliams 
did  give  them  a  lien  upon  the  equitable  interest  held  by  Jere- 
miah Booth;  but  the  circumstances  of  this  case  suggest  an* 
other  inquiry  in  relation  to  this  point,  and  that  is,  whether  their 
lien  continued  to  be  in  full  force  at  the  time  they  filed  their 
petition,  so  as  to  overreach  any  intermediate  clums  against 
Booth's  estate,  and  to  continue  to  them  their  right  to  a  prefer- 
ence in  satisfaction. 
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At  common  law  a  man,  by  judgmenty  autbentioated  his  debt^ 
and  thereby  obtained  authority  to  sae  out  execution  within  a 
year  and  a  day;  but  if  he  failed  to  do  so  it  was  presumed  ta 
be  paid,  and  the  defendant  might  plead  payment  and  a  release 
of  such  recorded  debt,  because  all  judgments  were  to  be  ren- 
dered effectual  witbin  a  competent  time,  wbich  was  the  same  as 
in  case  of  non-claim.  This  time  of  limitation  of  judgment  was 
the  same  in  real  as  in  personal  actions;  for,  though  the  judg- 
ment on  a  real  action  settled  the  right  to  the  land,  as  in  thd- 
personal,  it  did  to  the  thing  in  demand;  yet  that  judgment  could 
not  lie  dormant  forever,  to  be  executed  at  any  time,  for  then 
dormant  judgments  would  overreach  conveyances  between  the 
parties,  which  would  be  productive  of  the  greatest  evils,  and  tho 
most  mischievous  consequences;  and,  therefore,  there  was  but  a 
year's  time  allowed  to  execute  such  judgments,  as  between  party 
and  party;  where,  however,  the  state  was  plaintiff,  it  might  suo 
out  execution  at  any  time  after  the  year,  without  a  scire  fadaa. 
But  in  debt,  if  the  judgment  was  not  executed,  the  debt  was 
presumed  to  be  paid,  when  the  judgment  lost  its  force;  and, 
therefore,  the  common  law,  in  such  case,  gave  no  scire  facias, 
but  a  new  action:  Gilb.  Ex.  12,  26,  92,  95;  Gilb.  Ct.  of 
Excheq.  166;  Anonymous,  2  Salk.  603;  StiUeman  v.  Ashdown, 
2  Atk.  609;  Eppes  v.  Randolph,  2  Call,  125;  Nimmov,  The  Com- 
mcnweallh,  4  Hen.  &  Muu.  67  [4  Am.  Dec.  488];  Coleman  v. 
Cocke,  6  Rand.  629;  Rankin  v.  Scott,  12  Wheat.  179;  The  United 
SkUes  V.  Morrison,  4  Pet.  124. 

This  limitation  to  the  issuing  of  nn  execution  on  a  judgment,, 
between  party  and  party,  has  been  repeatedly  recognized  by 
our  legislature  as  being  founded,  like  all  other  limitations,  upon 
a  presumption  of  satisfaction,  and  as  being,  on  that  ground,  an 
effectual  bar  to  that  mode  of  recovery;  and  consequently,  as  fur- 
nishing conclusive  evidence  of  the  extinction  of  the  lien,  since,  ai^ 
has  been  shown,  there  can  be  no  lien  where  there  is  no  right  ta 
issue  execution:  May,  1766,  c.  7;  Februaxy,  1777,  c.  15,  sec.  7;. 
October,  1778,  c.  21,  sec.  7;  Bao.  Abr.,  tit.  Limitation  of  Ac> 
tions,  E.  6. 

The  statute  which  gave  the  scire  facias  as  a  new  mode  of  re- 
viving a  judgment  in  personal  actions,  13  Ed.  I.,  c.  45,  made- 
no  alteration  as  to  the  time  within  such  judgments  were  to  be- 
executed;  nor  has  the  act  which  declares  that  on  all  judg- 
ments thereafter  to  be  rendered,  Afierifacias  may  issue  at  any 
time  within  three  years  from  the  date  of  such  judgments, 
1823,  c.  194,  made  any  other  alteration  whatever  in  the  existing^ 
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law.  And  therefore,  if  a  plaintiff,  after  the  time  allowed  for 
suing  out  execution,  revives  his  judgment,  its  attendant  lien  can 
only  operate  prospectively,  and  not  with  any  retrospective 
effect,  so  as  to  overreach  any  intermediate  incumbrances  or 
alienations;  for,  although,  as  between  the  parties  to  the  judg- 
ment when  revived,  it  may  be  permitted  to  operate  as  a  lien 
upon  the  property  of  the  defendant  from  its  date;  yet  as  a 
legal  relation  is  never  suffered  to  work  a  wrong,  it  can  not  be 
^allowed  to  bind  the  property  as  against  any  intermediate  in- 
cumbrancer, or  bona  fide  purchaser  without  notice,  but  from 
the  date  of  its  revival:  Jacob,  Law  Diet.  v.  Relation;  Heapy  ▼• 
Parris,  6  T.  B.  368;  Lord  Mahm'a  ease,  6  Mod.  59;  Arunty^ 
mmi8,  3  Atk.  621 ;  IbthergiU  v.  Kendrick,  2  Vem.  234;  Boihomly 
V.  Fair/ax,  2  Id.  751;  S.  C,  1  P.  Wms.  335;  and  so,  too,  as  to 
deeds,  to  the  validity  of  which  recording  is  necessary,  the  re- 
cording of  them,  after  the  time  prescribed,  is  not  allowed  to 
effect  by  relation  the  rights  and  interests  of  intervening  pur- 
•chasers  or  creditors:  1785,  c.  72,  sec.  11;  1831,  c.  804;  Panndl 
T.  The  Farmer's  Bank,  7  H.  &  J.  202. 

Such  is  the  nature  and  continuance  of  the  lien  upon  real  es- 
tate arising  from  a  judgment.  And,  upon  similar  principles, 
as  a  judgment  does  not,  of  itself,  give  rise  to  any  lien  upon 
personal  property;  and  as  the  lien  upon  it  can  only  commence, 
according  to  the  statute  of  frauds,  from  the  day  of  the  actual 
-delivery  of  ajierifacias  into  the  hands  of  the  sheriff,  so  it  con- 
tinues no  longer,  by  virtue  thereof,  upon  such  property  than  it 
may  be  levied  upon  by  such  writ  oi  fieri  facias;  that  is,  until  its 
return  day;  after  which,  if  it  can  be  so  continued  at  all,  it  can  only 
be  by  the  immediate  renewal  of  such  execution,  or  the  instant 
•delivery  of  another  ./Sen /ocios  to  the  sheriff:  OadesY.  Woodward, 
a  Salk.  87;  Eeapy  v.  Parris,  6  T.  R.  868;  WiUiams  v.  Bradley, 
2  Hayw.  368. 

But  if  a  judgment  be  given  on  a  vnit  of  annuity,  the  plaintiff 
shall  have  execution,  within  the  year,  after  every  day  of  pay- 
ment, though  it  be  many  years  after  the  judgment:  2  Inst.  471. 
And  so,  if  the  terms  of  the  judgment  suspend  for  a  time  the 
issuing  of  the  execution;  or  the  execution  be  stayed  by  an  ap- 
peal, or  writ  of  error;  or  the  issuing  of  an  execution  be  pro- 
hibited by  an  injunction,  an  execution  may  be  issued  at  any 
time,  within  the  time  allowed,  after  the  expiration  of  such  sus- 
pension or  stay,  or  after  the  dissolution  of  the  injunction;  and, 
<;onsequently,  the  judicial  lien,  in  all  such  cases,  is  so  far  con- 
tinued:  2  Inst.  471;  Blacldock  v.  ifad(fo:r,  2  Harr.  Ent.  694; 
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1799,  c.  79,  sec.  10;  1826,  c.  157;  UnderhiU  v.  Devereux,  2 
SauDd.  72,  c.  note;  Michell  ▼.  Cue,  3  Burr.  660;  Franklin  y. 
Thomas,  8  Meriv.  234. 

The  presamption  of  satiafaotion  may,  however,  be  repelled, 
and  the  lien  sustained  in  full  force  by  the  issuing  of  an  execu* 
tion,  and  continuing  to  reissue  an  execution  within  the  time 
allowed  by  law  after  the  return  of  each  execution,  for  any 
length  of  time:  2  Inst.  471;  Bac.  Abr.,  tit.  Scire  Facias,  c.  1; 
Bing.  Ex.  IGj^^oke  ▼.  BaUhurst,  2  Show.  235;  MuUitin  v. 
DuvaUy  7  6ilfff^^5.  And  so,  too,  where  there  was  a  judgment 
rendered  in  May,  1787,  by  virtue  of  which  a  lien  then  fastened 
upon  the  land  of  the  defendant;  and  another  judgment  rendered 
in  November,  1791,  under  which  that  land  was  regularly  taken 
in  execution  and  sold;  and  the  purchaser  who  was,  in  1796, 
summoned,  and  appeared  to  a  scire  facias  on  the  judgment  of 
1787,  as  terre-tenant,  without  insisting  upon  the  presumption  of 
satisfaction  of  that  judgment,  to  prevent  its  lien  from  being  re* 
vived  so  as  to  overreach  that  of  the  judgment  of  1791 ,  under  which 
he  claimed  unqualifiedly,  admitted  that  the  judgment  of  1787 
had  not  been  paid  or  in  any  manner  satisfied;  it  was  held  that  tha 
lien  of  the  first  judgment  remained  in  full  force,  and  bound  tne 
lands  in  the  hands  of  such  purchaser,  as  he  had  not  only  failed 
to  plead  and  rely  upon  the  lapse  of  time  in  opposition  to  it;  but 
by  acknowledging  the  judgment  to  be  unsatisfied,  thereby  ad- 
mitted the  plaintiff's  right  to  have  execution;  and,  conse- 
quently, the  continuance  of  his  lien:  Bidgely  v.  OartreU,  3  H.  & 
McH.  449;  Bing.  Ex.  161. 

At  law,  where  the  suit*abates  by  the  death  of  a  party  within 
the  time  allowed  for  suiug  out  execution,  or  during  the  continu- 
ance of  the  lien,  it  may  be  revived  by  scire  facias,  so  as  thereby 
to  continue  the  lieu  from  the  date  of  the  judgment  And  after 
such  an  abatement,  the  plaintiff  at  law,  or  his  representative, 
may  come  in  under  a  creditor's  suit  in  equity,  without  reviving 
the  suit  at  law  by  a  scire  facias,  and  be  allowed  the  benefit  of 
his  lien  as  against  the  realty,  from  the  date  of  the  judgment,  or 
as  against  the  personalty  from  the  date  of  the  delivery  of  the 
/ieri  facias  to  the  sheriff.  As,  under  such  circumstances,  this 
court  considers  him  entitled  to  the  benefit  of  his  lien,  without 
requiring  him  to  make  himself  out  to  be  a  judgment  creditor  by 
evidence,  strictly  speaking,  and  such  as  he  has  a  right  then  to 
proceed  upon  at  law:  Robinson  v.  Ibnge,  3  P.  Wms.  398;  Bur* 
roughs  v.  EUon,  11  Yes.  36;  Bowe  v.  Bard,  1  Dick.  150.  Since 
that  lien  which  gave  him  a  preference  from  its  date  not  having 
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been  broken  or  suspended  by  a  presumption  of  satisfaction  or 
otherwise;  the  reviyal  at  law  of  the  judgment  to  which  it  was 
incident,  merely  for  the  purpose  of  having  it  established  in 
favor  of  or  against  the  new  parties,  would  be  wholly  unneces- 
sary, as  all  such  parties,  if  not  then  before  the  court,  might 
come  in  under  such  creditor's  suit:  Drewryy.  TJiacker,  3  Swans. 
529;  Clarke  v.  Ormonde^  4  Gond.  Ch.  54.  According  to  the 
English  law,  there  is  no  positive  limitation  against  a  bill  of 
revivor,  or  a  aubpasna  scire/acma  to  revive  a  decree;  yet  where 
there  had  been  a  lapse  of  fifteen  years,  the  proceedings  were 
stayed:  Comber's  case,  1  P.  Wms.  767.  But  in  Maryland  it 
would  seem  to  have  been  long  since  understood  that  there  was 
a  similar  limitation  to  the  issuing  of  an  execution  upon  a  decree 
as  to  that  of  issuing  an  execution  upon  a  judgment  at  law;  and 
that  no  execution  can  be  now  issued  upon  the  one  or  the  other 
after  the  lapse  of  three  years  from  their  date  without  a  revival: 
Barrington  v.  (yBrien^  1  Ball  &  Bea.  173;  Matthews'  Presum. 
470;  Thomas  v."  Harvie,  10  Wheat.  146;  BerreU  v.  Oliver,  7 
GiU  &  J.  207. 

After  the  time  has  elapsed  by  which  the  plaintiff  is  precluded 
from  at  once  issuing  an  execution  upon  his  judgment,  he  may 
still,  if  it  be  not  satisfied,  instead  of  a  sctr^  facias,  have  an 
action  of  debt  upon  it,  but  the  institution  of  such  an  action,  as 
it  is  incompatible  with,  and  can  not  be  prosecuted  at  the  same 
time,  and  together  vrith  an  execution  upon  the  judgment, 
amounts  to  a  waiver  of  the  lien  arising  from  the  right  to  issue 
execution;  or  an  admission  that  no  such  lien  then  exists: 
Selw.  N.  P.  627;  3  Bl.  Com.  160,  note;  Bates  v.  Lockwood, 
1  T.  B.  638;  Holmes  v.  Wainewrighi,  1  Swans.  23;  Sassoer  ▼• 
Walker,  5  Gill  &  J.  103.  There  was  formerly  no  positive  limi- 
tation to  an  action  of  debt  upon  a  judgment;  }mi  after  the  lapse 
of  twenty  years,  it  would  be  presumed  to  have  been  satisfied, 
unless  the  delay  could  be  sufficiently  accounted  for:  Kemys  v. 
Busfxnrib,  2  Atk.  45;  Hales  v.  Hales,  1  Bep.  Ch.  105:  Winch- 
comb  Y.  WinchcoTnb,  2  Id.  101.  But  by  our  act  of  assembly, 
the  bringing  of  such  an  action  of  debt  has  been  expressly 
limited  to  twelve  years:  1715,  c.  23,  sec.  6;  Hammond  v.  Denton, 
1  H.  &  McH.  200. 

It  appears  from  the  proceedings  and  the  testimony  taken  in 
support  of  the  claim  of  Stone  and  McWilliams,  that  at  the 
August  term,  1822,  of  St.  Mary's  county  court,  they  obtained 
a  judgment  against  James  Walker  and  Jeremiah  Booth,  for 
the  before-mentioned  amount,  from  which  judgment  Walker 
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and  Booth  appealed;  and  after  the  case  had  been  taken  to  the 
court  of  appeals  and  placed  there  for  argument,  Jeremiah 
Booth,  on  the  tenth  of  November,  1824,  died;  that  afterwards, 
at  June  term,  1825,  of  the  court  of  appeals,  the  judgment  of 
the  countj  court  was  affirmed;  and  that  a  part  of  the  judgment 
80  affirmed  had  been  satisfied  by  Walker,  who  had  siDce  become 
totally  insolvent.  There  has  been  here,  therefore,  not  only  a 
considerable  lapse  of  time  since  the  rendition  of  the  judgment 
by  the  county  court,  but  an  abatement  by  the  death  of  Booth 
since  the  judgment  was  rendered. 

But  it  has  been  declared,  that  no  case  in  the  court  of  appeals 
under  a  rule  aigument,  should  abate  by  the  death  of  either  of 
the  parties;  and  that  the  court  might  give  judgment  as  if  the 
party  were  alive;  and  the  judgment  should  have  the  same  effect 
as  if  it  had  been  rendered  in  favor  of  or  against  the  deceased: 
1806,  c.  90,  sec.  11 ;  1815,  c.  149,  sec.  5  and  6;  Oreoi  y.  Wal- 
kina^  6  Wheat.  261.  According  to  this  law,  the  lien  commenc- 
ing with  the  judgment  of  the  county  court  was  stayed,  suspended, 
and  continued  by  the  appeal;  and  must  be  considered  as  having 
been  finally  affirmed  by  the  judgment  of  the  court  of  appeals 
in  favor  of  Stone  and  McWilliams  against  Jeremiah  Booth,  as 
of  June,  1825:  Bac.  Abr.,  tit.  Abatement,  F.;  PenoyerY.  Brace^ 
1  Ld.  Baym.  244.  As  the  case  could  not  abate  after  it  had 
reached  the  court  of  appeals  and  had  been  there  placed  under 
a  rule  argument,  the  plaintiffs  could  not  have  been  expected  or 
required  to  revive  their  judgment  until  after  the  court  of  appeals 
had  pronounced  its  decision.  But  after  that,  although  the  lien 
then  subsisted  in  full  force;  because  there  could  then  be  no 
laches  imputed  to  the  plaintiffs,  nor  then  any  presumption  that 
their  judgment  had  been  satisfied :*(7amon's  caae^  5  Co.  88; 
Howard  v.  PiU,  Garth.  236;  S.  C,  1  Show.  402.  Tet  no  execu- 
tion at  law  could  have  been  sued  out  against  the  representatives 
of  Booth  until  the  plaintiffs  had  made  them  parties  to  their 
judgment,  which  it  seems  has  not  yet  been  done. 

It  is  clear,  that  since  the  passage  of  the  act  enlarging  the 
time  for  suing  out  executions  on  judgments,  1823,  c.  194, 
there  could  be  no  presumption  that  this  judgment  of  Stone 
and  McWilliams  had  been  satisfied,  until  after  the  lapse  of 
three  years  from  June,  1825,  when  it  was  affirmed  by  the  court 
of  appeals;  and  consequently  their  lien  remained  in  full  force 
in  March,  1828,  when  they  filed  their  petition  in  this  case. 
That  petition  must,  at  least  in  equity,  be  considered  as  in  all 
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respects  equivalent  to  the  suing  out  of  a  scire  /aciaa  to  reyive 
4he  judgment  against  the  representatives  of  Booth;  and  to  en- 
'litle  them  to  the  full  benefit  of  their  lien  so  as  to  give  them  a 
preference  in  satisfaotion,  since,  under  all  the  circumstances 
•of  the  case,  it  would  have  been  utterly  nugatory  to  have  pro- 
ceeded at  law,  or  to  have  attempted  to  obtain  satisfaction  of 
their  claim  in  any  other  way:  Bobinson  v.  Ihnge,  3  P.  Wms.  898; 
Burrough  v.  Elion,  11  Yes.  86.  It  is  then  clear  that  Stone  and 
McWilliams,  at  the  time  they  filed  their  petition,  had  a  valid 
and  subsisting  lien  upon  this  equitable  interest  of  Booth's. 

Having  thus  disposed  of  the  objections  to  the  judgment  of 
Stone  and  Mc Williams,  it  now  becomes  necessary  to  attend  to 
the  claims  and  pretensions  of  the  heirs  of  Jordan.  They  allege 
•  and  argue  that  Booth,  the  purchaser,  having  been  one  of  the 
^sureties  in  the  bond  given  by  Edmund  Key,  their  guardian, 
could  never  have  obtained  a  legal  title  to  the  real  estate  bought 
by  him,  until  the  amount  claimed  by  them  was  fully  paid;  that 
be  was  bound  to  see  to  the  proper  application  of  the  purchase 
money,  and  not  having  done  so,  and  the  money  he  paid  to  Eey, 
their  guardian,  having  been  wasted,  it  was,  as  to  them,  no  pay- 
ment; and  therefore  the  equitable  lien,  held  by  the  court,  still 
subsisted  for  their  benefit,  to  enable  them  to  enforce  the  pay- 
ment of  the  whole  purchase  money  which  has  not  come  to  their 
hands;  and  further,  that  they,  as  bond  creditors  of  Booth,  have 
a  right  now  to  come  here  and  have  their  claim  tacked  to  the 
equitable  lien  of  the  court,  and  satisfied  along  with  it  in  pref- 
erence to  any  other  of  the  creditors  of  Booth. 

It  will  be  seen,  by  adverting  to  the  proceedings,  that  sundry 
payments  which  had  been  made  by  Booth,  the  purchaser,  to 
Key,  as  the  guardian  of  these  then  infant  heirs  of  Bichard  Jor- 
dan, deceased,  were  made  with  their  consent,  expressed  after 
they  attained  their  full  age,  and  were  thereupon  ratified  and  con- 
firmed by  the  orders  of  the  court;  and  therefore,  as  to  all  mat- 
ters covered  by  such  consent  and  by  the  judgment  of  the  court 
thereupon,  it  is  now  entirely  too  late  to  have  them  opened  for 
readjudication,  in  order  to  let  in  any  claim  of  which  these  heir 
were  thou  fully  apprised,  and  which  they  might  then  have  made. 
They  can  now  sustain  no  claim  in  opposition  to  the  past  orders 
of  the  court,  in  the  passing  of  which  they  have  not  and  can  not 
allege  and  show  that  there  has  been  any  fraud,  surprise,  error, 
or  mistake,  and  consequently  their  claim  must  be  considered 
and  disposed  of  entirely  in  accordance  with  those  past  judg- 
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ments  of  the  court;  that  is,  as  being  a  claim  against  Key,  their 
late  guardian,  for  whose  default  they  may  hold  Booth  liable  ai 
one  of  Key's  sureties  in  his  guardian's  bond. 

The  only  cases  in  which  a  purchaser  is  bound  to  see  to  the 
application  of  the  purchase  money,  are  where  a  trust  has  been 
raised  by  deed  or  will  for  the  sale  of  an  estate  for  the  payment 
of  debts  and  the  like,  and  the  trust  so  raised  is  of  a  defined 
and  limited  nature:  Sug.  Yen.  and  Pur.  366.  But  such  is  not 
the  case  now  before  the  court.  This  sale  to  Booth  was  made 
under  a  decree  in  a  creditor's  suit.  A  purchaser  under  a  decree 
can  have  no  concern  with  the  disposition  which  the  court  may 
make  of  the  purchase  money,  nor  can  his  right  as  a  purchaser 
be  in  any  manner  affected  by  any  irregularity  in  the  case  or 
misapplication  of  the  purchase  money.  When  he  pays  the 
whole  of  the  stipulated  amount,  he  is  entitled  to  an  absolute 
conveyance  of  the  whole  right  of  the  parties  to  the  suit,  what- 
ever that  may  be,  and  is  not  bound  to  look  to  anything  beyond 
the  express  terms  of  his  contract  with  the  court,  as  reported  by 
the  trustee  employed  to  make  the  sale:  Bennett  v.  Hamill,  2 
Sch.  &  Lef.  577,  681;  Burke  v.  Crosbie,  1  Ball.  &  Bea.  601; 
Uoyd  V.  Johnes^  9  Ves.  65;  Curtis  v.  Price,  12  Id.  105. 
•  Where  a  mortgagee  has  made  further  advances  to  the  mortga- 
gor, and  taken  his  bond,  binding  himself  and  his  heirs  to  secure 
payment,  the  mortgagee  may  tack  such  bond  debt  to  his  mort- 
gage as  against  the  heir  or  devisee  of  the  mortgagor,  who  shall 
not  be  allowed  to  redeem  without  paying  the  bond  as  well  as 
the  mortgage  debt.  This,  however,  is  solely  a  matter  of  ar- 
rangement to  prevent  circuity  of  suits;  for  in  natural  justice  the 
claim  has  no  foundation.  But  this  tacking  of  the  bond  debt  to 
the  mortgage  is  never  allowed,  in  any  case,  to  the  prejudice  of 
creditors  whose  claims,  as  to  the  bond  debt,  are  of  equal  de- 
gree: Pow.  Mort.  348,  626,  1019.  Here  the  heirs  of  Jordan 
are  not  mortgagees,  but  merely  have  an  interest  in  the  equitable 
lien  held  by  the  court  for  their  benefit  only  so  far  as  tbere 
might  be  a  surplus  after  the  payment  of  all  the  creditors  of 
Bichard  Jordan,  deceased.  These  heirs  of  Jordon  may,  it  is 
true,  in  respect  to  the  guardian's  bond  by  which  Booth 
was  bound  as  a  surety,  be  considered  as  bond  creditors  of 
3ooth.  But  a  mere  bond  can  give  them  no  lien  whatever  upon 
the  estate  of  Booth,  and  they  certainly  can  not  be  allowed  to 
come  here  and  have  their  bond  debt  tacked  to  the  equitable  lien 
of  the  court,  to  the  prejudice  of  the  judgment  and  other  cred« 
itors  of  Booth. 
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There  is,  therefore,  no  foandation  for  these  alleged  superior 
claims  and  pretensions  of  the  heirs  of  Bichard  Jordan,  deceased. 
They  can  only  stand  here  as  bond  creditors  against  the  estate 
of  Jeremiah  Booth,  deceased,  and  take  subject  to  all  prior  liens, 
and  pro  rata  with  the  other  creditors  of  Booth  in  equal  degree. 

Whereupon,  it  is  ordered  that  this  case  be  and  the  same  is 
hereby  referred  to  the  auditor,  with  directions  to  state  such  ac- 
count as  the  nature  of  the  case  may  require,  in  which  he  will 
consider  the  claim  of  Stone  and  McWilliams  as  founded  on  a 
judgment  against  the  late  Jeremiah  Booth,  James  Walker  being 
insolvent,  taking  date  from  its  rendition  in  the  county  court; 
and  the  claim  of  Bichard  Jordan  and  Lee  and  wife  as  founded 
on  a  bond  given  by  Jeremiah  Booth,  his  co-obli<?or  Edmund 
Key  being  insolvent.  And  it  is  further  ordered  that  the  said 
exceptions  of  the  parties,  so  far  as  they  may  be  inconsistent 
with  this  order,  be  and  they  are  hereby  overruled. 

Under  this  order  the  auditor,  on  February  4, 1831,  reported 
a  re-examination  of  the  proceedings,  and  stated  a  certain  addi- 
tional claim  against  Jeremiah  Booth  in  favor  of  Philip  Turner, 
based  on  a  judgment  rendered  prior  to  tbat  of  Stone  and  Mo- 
Williams,  but  as  to  which  the  auditor  reported  that  it  was  not 
under  seal;  that  there  was  no  affidavit  of  the  assignor;  and 
that  it  appeared  to  have  been  enjoined  in  equity.  He  also 
stated  certain  other  claims,  which  were,  however,  subsequent  to 
that  of  Stone  and  McWilliams.  He  stated  an  account,  apply- 
ing the  balance  left  unappropriated  by  hia  former  reports,  first 
to  the  payment  of  the  additional  costs,  then  to  Turner's  claim, 
and  then  the  residue  to  the  claim  of  Stone  and  McWilliams. 
On  February  7, 1831,  Lee  and  wife  and  Bichard  Jordan  ex- 
cepted to  the  allowance  of  a  certain  credit  of  one  thousand 
dollars,  made  to  Booth  in  the  auditor's  account  of  June  19, 
1826,  on  account  of  a  payment  made  to  Key  on  the  purchase 
money,  because  it  was  not  authorized  by  an  order  of  court. 
They  also  excepted  to  all  other  items  of  payment  in  said  ac- 
count which  were  not  so  authorized.  The  chancellor,  on  the 
same  day,  overruled  the  exceptions,  confirmed  the  auditor's  last 
report,  and  directed  the  trustee  to  apply  the  proceeds  of  sale 
accordingly,  except  as  to  Turner's  claim,  the  determination  of 
which  was  suspended  until  March  24.  On  March  26,  1831,  the 
chancellor  made  a  further  order  rejecting  Turner's  claim  on  the 
ground  that  some  of  the  objectious  made  by  the  order  had  not 
been  removed,  and  also  because  the  voucher  thereof  was  filed 
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after  the  expiration  of  the  time  allowed  for  filing  claims,  and 
directed  that  the  amount  awarded  by  the  auditor  for  its  pay- 
ment should  be  applied  to  the  claim  of  Stone  and  McWilliams. 
The  petitioners,  Lee  and  wife  and  Bichard  Jordan,  appealed 
to  the  court  of  appeals  from  the  orders  of  January  18,  Febru- 
ary 7,  and  March  26,  1831,  and  said  orders  were,  at  December 
term,  1832,  of  that  court,  affirmed:  Lee  ei  ux.  and  Jordan  ▼• 
Stone  and  McWilliams,  5  Gill  &  J.  1. 


JuDGMEXTT  LixK  ov  RsALTT. — ^Land  was  not  liable  to  fiale  on  execution  «l 
<xmin)on  law:  Jones  v.  Jone$t  18  Am.  Dec.  327.  But  in  Maryland  a  debtor*! 
whole  realty  was,  at  an  early  day,  made  snbject  to  the  lien  of  judgments :  Id., 
ffanaon  v.  Barnes,  posL  So,  in  Ohio:  P<iads  v.  Symmes,  13  Id.  621.  This 
lien  attaches  at  the  date  of  the  jadgment.  Jones  v.  Jones,  18  Id.  327.  But 
the  lien  of  a  justice's  jadgment  does  not,  in  any  case,  attach  nntil  levy: 
Jaekman  v.  HaUock^  13  Id.  627.  A  judgment  lien  continues,  notwithstand- 
ing the  abatement  of  the  cause  by  the  death  of  a  party,  but  execution  can 
not  issue  until  the  judgment  has  been  roviyed:  Jones  v.  Jones,  18  Id.  327. 
The  lien  of  a  judgment  does  not,  at  law,  attach  to  an  equitable  interest: 
Jaekman  v.  HaUock,  13  Id.  627;  Boads  v.  Symmes,  Id.  620.  Bat  in  equity 
the  lien  of  a  jadgment  extends  to  the  debtor's  whole  equitable  estate:  Ha' 
leys  ▼.  WiUiams,  19  Id.  743.  The  reason  given  in  the  principal  case  for  the 
existence  of  a  jadgment  lien  npon  land,  that  it  is  founded  in  the  creditor's 
right  to  resort  to  the  land  on  execution,  is  referred  to  with  approval  in  Damd* 
son  V.  Myers,  24  Md.  655.  In  Anderson  v.  Tuck,  33  Id.  233,  the  case  is  alM 
recognised  as  authority  on  the  point  that  the  lien  of  a  judgment  attaches  on 
land  at  the  date  of  saoh  jadgment. 
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[8  Blaxd  Gr.  892.] 

Oir  A  Bill  of  DncoYSBT  there  cam  be  kg  Hsabino  ov  the  Mkritb, 

unless  relief  as  well  as  discovery  is  asked. 
Bill  of  DraoovERT  Lies  onlt  to  obtain  a  disclosure  of  facts  in  relation  to  a 

civil,  and  not  to  a  criminal  case. 
Where  tt  Afpbabs  vroh  the  Bill  that  there  is  no  Remedy,  the  plaint- 
iff can  not  have  a  discovery. 
Bill  ov  Discovert  does  not  Lie  against  one  not  Intereoted,  and  who 

may  be  made  a  witness,  and  enough  must  be  stated  to  enable  the  court 

to  judge  of  the  alleged  liability  of  the  defendant. 
BLAumrr  is  Entitled  to  a  Full  Answer,  where  Reuev  mat  be  had 

in  chancery,  as  to  every  material  allegation  of  his  bilL 
Deibndant  mat  State  Matters  in  Bar  or  Avoidance  of  the  plaintiff's 

daim,  1^  way  of  further  answer,  after  having  answered  all  the  allega* 

tions  of  the  bilL 
Evidence  to  Support  an  Allegation  not  Made  or  relied  on  in  a  bill  ov 

answer  in  equity  is  inadmissible. 
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Bill  or  Discovert  Pebvobms  the  Oftice  or  a  SuMXOira  when  used  in 
aid  of  an  action  or  Buit  in  another  ooort 

Akbwek  to  a  Bill  or  Discovert  may  introdnce  matters  in  avoidance  of 
the  plaintiff's  claim. 

Bulb  as  to  Impertutent  Matter  in  Aitswer.— The  general  role  is  that 
if  the  answer  goes  out  of  the  bill  to  state  anything  not  material  to  the 
defendant's  case,  it  will  be  deemed  impertinent,  and  may  be  expunged. 

Kothino  is  Irrelevant  that  mat  have  Ixfluencb  upon  the  salt  attend- 
ing to  the  nature  of  it. 

Where  Pertinent  Matfers  are  Mixed  with  Imfbrtinxst,  bo  that  they 
can  not  be  separated,  the  whole  shall  be  expunged. 

Co-defendant  or  a  Stranger  mat  have  Scandalous  Matter,  which  is 
also  impertinent,  stricken  out  of  an  answer,  at  the  cost  of  the  party  fil- 
ing it. 

Pertinent  Matfer,  though  ScAin>ALOUS  in  itself,  is  not  to  be  so  consid- 
ered. 

Answers  to  Impertinent  Questions,  though  reflecting  and  impertinent^ 
are  not  scandalous. 

On  Amendment  of  a  Bill  or  Discovert  after  Answer^  so  as  to  pray  re* 
lief,  the  defendant  can  not  put  in  a  complete  answer  over  again;  and  if 
he  does  so,  that  part  of  it  answering  anything  beyond  the  amended 
bill  will  be  expunged  as  impertinent. 

Matters  upon  which  the  Defendant  Intends  to  Kelt  as  a  defense  to 
the  plaintiff's  claim,  stated  in  answer  to  a  bill  of  discovery,  are  not  im- 
pertinent. 

Relevancy,  Legality,  and  Competency  of  Testimony  brought  out  by  a 
bill  of  discovery,  are  to  be  determined  by  the  court  for  whose  use  the 
discovery  is  required. 

PLAiNTirr  MUST  Generallt  Pat  all  the  Costs  of  the  defendant  on  a  bill 
of  discovery. 

Cosiii  or  Exceptions  may  be  Awarded  to  the  PLAcmrr  in  Maryland^ 
under  the  statute,  on  a  mere  bill  of  discovery,  where  he  has  been  put  to 
the  expense  and  trouble  of  extracting  a  sufficient  answer,  and  prunin|p 
away  its  impertinences. 

Bill  for  diflcovery  filed  February  8, 1831,  by  William  Price, 
administrator  of  John  Price,  deceased,  against  Mary  and 
Isaac  Tyson  and  Moses  Sheppard,  administrators  of  Nathan 
Tyson,  deceased.  The  bill  set  out,  in  substance,  that  in 
1817  the  plaintiff's  intestate  instituted  a  suit  against  the 
defendants'  intestate,  to  recover  the  freight  of  a  vessel  char* 
tered  by  the  plaintiff's  intestate  to  the  defendants*  intestate^ 
which  suit  was  still  pending  in  Harford  county  court;  that 
the  defendants,  as  administrators  of  the  said  Nathan  Tyson, 
deceased,  pretending  to  have  been  ignorant  of  the  institution 
of  said  suit  in  their  intestate's  life-time,  had  pleaded  in  bar 
thereof,  that  they  had  fully  administered  the  estate,  without 
any  knowledge  of  the  plaintiff's  claim,  or  of  the  institution  o> 
said  suit;  but  that  the  said  Mary,  being  the  widow  of  the  intAs- 
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taie,  and  the  said  Isaac,  his  brother  or  near  relation,  they  were- 
both  intimately  acquainted  with  his  affairs,  and  knew  of  the^ 
existence  of  the  controversy  in  relation  to  said  freight,  and 
that,  though  it  had  once  been  referred  to  arbitration,  it  had 
never  been  settled;  and,  further,  that  the  defendants,  prior  ta 
October  10, 1821,  had  employed  counsel  to  attend  to  the  inter- 
ests of  the  estate  in  said  controversy.  The  bill  prayed  a  dis- 
coveiy  of  the  defendants'  knowledge  in  the  premises,  to  enable 
the  plaintiff  to  protect  himself  against  the  said  plea  in  bar. 

The  defendants  answered  jointly  July  11,  1831,  admitting^ 
that  they  then  knew  of  the  institution  of  said  suit,  but  alleging^ 
that  beyond  a  reference  to  arbitration  mentioned  in  the  bill^ 
nothing  had  been  done  in  said  suit  diiring  the  intestate's  life* 
time  or  since,  until  after  the  final  distribution  of  his  personal 
estate.  They  admitted,  also,  their  appointment  as  adminis* 
trators,  and  set  forth  with  great  particularity  that  due  notice 
was  given  and  published  as  required  by  law,  warning  those  having^ 
claims  against  the  estate  to  present  the  same  to  the  adminis- 
trators, with  proper  vouchers,  etc.;  that  the  plaintiff's  intestate 
Price  was  a  resident  of  Baltimore  at  the  time,  and  until  October 
14,  1821,  and  a  subscriber  of  one  of  the  papers  in  which  the 
said  notice  was  published,  which  was  delivered  daily  at  hi» 
residence  during  the  period  of  said  publication;  that  neither 
the  said  Price,  nor  any  one  on  his  behalf,  presented  any  claim 
to  the  administrators,  or  either  of  them,  in  writing  or  other- 
wise, against  the  said  estate,  or  made  mention  of  any  claim  U> 
the  administrators,  or  any  of  them,  before  the  final  distribu-^ 
tion  of  the  estate;  that  on  the  tenth  day  of  October,  1821,  after 
due  publication  of  the  notice  aforesaid,  and  after  the  expiratioa 
of  more  than  six  months  from  the  first  publication  thereof,  the 
defendants,  under  the  direction  of  the  orphans'  court  of  Balti- 
more county,  made  a  final  division  aud  distribution  of  all  the 
personal  estate  of  the  intestate  among  his  heirs;  and  they  ex- 
hibited as  part  of  their  answer  a  certified  copy  of  the  account 
of  such  distribution.  The  defendants  jointly  and  severally  de- 
nied that  they,  or  either  of  them,  prior  to  the  distributioik 
aforesaid,  did  apply  to  or  converse  with  any  counsel  or  attor- 
ney in  regard  to  any  claim  or  action  of  the  plaintiff's  intestate^ 
or  that  they  had  conversed  with  any  counsel,  attorney  or  other 
person,  or  with  each  other,  concerning  the  said  claim  or  action. 

The  defendant,  Mary  Tyson,  answering  for  herself,  admitted, 
among  other  things,  that  she  knew  in  the  life-time  of  her  hus- 
band, the  intestate,  early  in  the  year  1815.  that  an  agreement 
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i¥as  about  to  be  made  between  her  basband  and  Price,  relating 
to  the  freight  of  a  quantity  of  flour  to  be  shipped  by  her  hueh 
band  in  one  of  Price's  vessels  from  Baltimore  to  the  West  In* 
dies.  She  further  said  that  she  was  present  at  a  conversation 
between  Price  and  her  husband  on  that  subject,  the  substance 
of  which  she  stated,  and  the  effect  and  tenor  of  which  was  that 
they  agreed  that  there  should  be  a  reduction  of  freight  to  peace 
rates,  in  the  event  of  peace  being  declared  between  Great 
Britain  and  the  United  States,  and  known  in  Baltimore  before 
the  sailing  of  the  vessel,  and  that  this  agreement  should  form 
a  part  or  condition  of  the  contract  with  respect  to  the  freight. 
She  further  admitted  that  she  knew  from  her  husband  that 
Price  had  brought  suit  against  him  for  all  or  part  of  the  freight 
of  said  flour,  and  that  it  was  referred  to  arbitration,  but  de- 
olared  that  she  did  not  know  that  it  had  not  been  settled,  bat 
supposed,  from  her  having  heard  nothing  further  about  it,  that 
the  suit  and  controversy  were  then  ended. 

Isaac  Tyson,  answering  for  himself,  admitted  that  he  knew  of 
the  dispute  about  the  freight  in  the  life-time  of  his  brother,  the 
intestate,  which  he  heard  was  referred  to  arbitration  and  yrhich 
lie  fully  believed  had  been  settled.  Moses  Sheppard  also  said, 
answering  for  himself,  that  owing  to  his  intimacy  with  the  de- 
ceased, he  supposed  that  he  heard  of  the  dispute,  though  he  had 
no  recollection  of  it,  and  that  he  now  believed  that  if  he  had 
any  knowledge  of  it  at  the  time,  he  considered  it  to  have  been 
49ettled  before  Tyson's  death. 

The  plaintiff  excepted  to  the  answer,  alleging  that  portions  of  it 
were  impertinently  introduced  and  were  foreign  to  the  matters 
inquired  of  in  the  bill;  and  averring  that  what  was  said  by  the 
•defendant  Mary,  as  to  the  verbal  agreement  between  Price  and 
Tyson,  was  improper  and  inadmissible,  because  the  contract  was 
in  writing  and  contained  no  such  stipulation. 

Copies  of  the  exceptions  having  been  served  on  the  defend- 
ants by  order  of  the  chancellor,  the  case  was  broaght  to  a  hear* 
ing,  and  the  chancellor  delivered  his  opinion,  August  3,  1831. 

Blakd,  Chancellor.  The  exceptions  to  the  answer  standing 
ready  for  hearing,  the  solicitors  of  the  parties  were  fully  heard 
and  the  proceedings  read  and  considered. 

This  is  properly  a  bill  of  discovery,  and  nothing  more;  and 
therefore  the  case  must  finally  terminate  here  with  the  answer; 
it  can  go  no  further;  there  can  be  no  hearing  upon  the  merits, 
as  where  relief  as  well  as  discovery  is  asked  for:  Hindman  v. 
Taylor,  2  Bro.  C.  C.  8;  Shaft^ury  v.  Arroumniih,  4  Ves.  71. 
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This  court,  haviDg  no  criminal  jurisdiction  itself,  meddles  with 
no  cases  of  that  description  which  may  be  brought  before  any 
other  tribunal;  and  therefore,  a  plaintiff  here  can  only  obtain 
A  disclosure  of  facts  by  a  bill  of  discovery  in  relation  to  a  civil 
«a8e;  either  to  enable  him  to  commence  his  action  aright,  or  to 
prosecute  it  with  effect.  If,  upon  the  face  of  the  bill,  it  appears 
that  there  can  be  no  remedy,  the  plaintiff  here  can  not  have  a 
discovery,  which  in  such  case  would  be  useless  and  altogether 
impertinent;  nor  can  a  bill  of  discovery  be  sustained  against 
any  one  not  interested  in  the  matter  in  dispute,  who  may  be 
examined  as  a  witness;  and  consequently,  the  plaintiff  must  by 
his  bill  point  out  the  individual  whom  he  has  already  sued,  or 
against  whom  he  means  to  bring  his  action;  and  also  so  state 
the  nature  of  his  case  as  to  enable  the  court  to  judge  of  the  al- 
leged liability  of  the  person  designated  as  a  defendant:  Rondeau 
T.  WyaU^  3  Bro.  0.  0.  155;  The  Mayor  of  London  v.  Levy^  8 
Yes.  404;  CartwriglU  v.  Hdieley,  1  Yes.  jun.  292. 

This  plaintiff  states  that  he  is  seeking  the  relief  he  claims  by 
an  action  now  depending  in  a  court  of  common  law;  and  al- 
though he  has,  by  very  brief  and  general  expressions,  stated  the 
nature  of  his  case,  yet  its  character  and  object  are  sufficiently 
fihown  to  enable  this  court  to  judge  of  the  bearing  of  the  liabil- 
ity, and  to  see  that  if  his  claim  has  any  foundation  whatever, 
in  point  of  fact,  the  action  at  common  law  has  been  properly 
originated,  and  now  revived,  against  these  defendants;  and 
therefore  he  is  entitled  to  the  discovery  he  asks  from  them. 

This,  it  has  been  urged,  being  a  mere  bill  of  discovery,  in 
which  the  plaintiff  asks  only  for  a  disclosure  of  the  defendant's 
knowledge  of  a  specified  fact,  they  can  not  be  permitted  to  set 
forth,  in  their  answer,  anything  foreign  to  that  special  inquiry. 
If  this  position  be  correct,  then  everything  in  an  answer  to  a 
bill  of  this  kind,  which  can  not  be  comprehended  within  the 
terms  of  the  interrogatories  propounded,  no  matter  what  may 
be  the  nature  of  the  case,  must  be  rejected  as  irrelevant.  The 
validity  of  this  position,  therefore,  presents  a  preliminary  ques- 
tion, which  must  be  determined  before  any  inquiry  can  properly 
be  gone  into  as  to  how  far  the  matter  objected  to  may  be  con- 
sidered as  impertinent  in  regard  to  the  whole  case,  as  stated  by 
this  bill. 

If  a  plaintiff  has  a  right  to  relief  in  this  court,  he  has  a  right 
to  an  answer  from  the  defendant  to  every  allegation  of  his  bill, 
the  admission  of  the  truth  of  which,  or  the  proof  of  the  truth 
of  which,  is  necessary  to  entitle  him  to  relief:  Gooth  v.  Jackson^ 
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6  Yes.  87.  And  after  having^  given,  in  all  respects,  such  aiv 
answer  as  the  bill  requires,  the  defendant  maj,  and  indeed  al- 
wsLjs  should,  go  on,  by  way  of  further  answer,  to  state  all  mat- 
ters in  bar,  or  by  way  of  avoidance,  which  he  may  make- 
available  as  a  defense  against  the  plaintiff's  claim;  for  it  is  a 
well-established  rule,  that  a  party  can  not  be  allowed  to  offer 
evidence  to  sustain  any  allegation  which  he  has  not  made  and 
relied  upon  in  his  bill  or  answer:  Whaley  v.  Norton^  1  Vem^ 
483;  Sidney  v.  Sidney,  3  P.  Wms.  276;  Clarke  v.  Turton,  11  Ves. 
240;  Smith  v.  Clarke,  12  Id.  480.  As  where  to  a  bill  for  a  specific 
performance,  although  the  defendant  is  bound  to  answer  fully 
as  to  the  agreement  relied  on  by  the  plaintiff,  yet  he  may,  by 
way  of  avoidance,  and  as  a  defense  against  the  claim  presented 
by  the  bill,  set  forth  the  agreement  which  was  really  entered 
into  between  them;  and  the  plaintiff  may,  if  he  admits  the 
truth  of  the  defendant's  answer,  amend  his  bill  and  take  a  de- 
cree accordingly,  upon  the  discovery  and  confession  of  the  de- 
fendants. But  having,  by  his  amendment,  virtually  waived  aU 
claim  founded  on  the  contract,  as  Hct  out  in  his  original  bill,  he 
can  not  be  allowed  to  offer  proof  to  sustain  such  claim  after  the 
amendment  has  been  made:  Lindaay  and  Lynch,  2  Sch.  &  Lef.  9. 

The  object  of  a  discovery  from  the  defendants  for  the  purpose 
of  giving  relief  here,  is  to  obtain  evidence  in  relation  to  the 
subject  in  controversy,  either  because  the  plaintiff  can  not 
otherwise  prove  the  facts,  or  in  aid  of  proof.  And  hence,  the 
answer  should,  in  all  cases,  not  only  disclose  the  truth,  but  the 
whole  truth.  It  should  not  only  speak  the  truth  in  relation  to 
a  particular  circumstance  or  part  of  the  case,  but  the  whole 
truth  in  regard  to  all  the  component  parts  of  that  case  which  is 
the  subject  of  litigation  between  the  parties.  For,  otherwise, 
if  the  plaintiff  were  allowed,  by  special  interrogatories,  to  cull 
from  the  defendants'  knowledge  of  the  whole  matter  in  dispute, 
only  such  particular  facts  as  suited  his  purpose,  and  tbe  defend- 
ants were  rigidly  confined  to  the  making  of  only  such  answers 
as  such  interrogatories  would  warrant,  the  truth  of  the  case 
might  be  most  grievously  distorted,  and  the  whole  course  of 
justice  perverted.  This,  as  to  a  bill  for  relief  as  well  as  dis- 
covery, is  sufficiently  evident. 

The  object  of  the  discovery  prayed  by  this  bill  is  not,  how- 
ever, to  enable  this  court  to  give  relief^  but  to  aid  a  court  of 
common  law  in  giving  it.  This  plaintiff,  it  appears,  can  only 
obtain  relief  from  a  court  of  common  law  according  to  tbe  iaots 
which  he  may  be  able  there  to  establish. 
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It  is  the  dutj  of  a  court  of  justice  to  act  only  according  to  the 
'whole  truth;  it  can  not  allow  any  pertinent  and  legal  testimony 
to  be  withheld  or  garbled;  and  it  is  of  no  kind  of  consequence 
ivhether  the  proofs  are  brought  before  it  by  means  of  its  own 
process,  or  by  the  help  of  any  other  tribunal,  so  they  be  com« 
petent,  credible,  and  pertinent. 

This  bill  does,  in  effect,  perform  the  office  of  a  summons  for 
^witnesses  to  attend  and  testify  before  the  court  by  which  the 
plaintiff's  case  is  to  be  tried  and  determined.  It  collects  eyi- 
dence  to  be  used  in  that  court,  in  like  manner,  as  the  testimony 
of  witnesses  who  may  be  brought  before  it,  and  sworn  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth.  Look- 
ing to  the  general  character  of  unreserved  fullness  and  frankness 
always  expected  from,  and  so  commonly  attributed  to  answers 
to  bills  in  chancery;  if  these  defendants  were  to  stop  short 
with  a  bare  response  to  the  plaintiff's  interrogatories,  and  fail 
to  set  forth  in  their  answer  the  matters  necessary  in  any  way  to 
their  defense  at  law,  it  might,  perhaps,  be  objected  in  the 
court  of  common  law,  as  it  certainly  might  well  be  insisted 
upon  here,  on  a  hearing  with  a  view  to  relief,  that  they  should 
be  allowed  to  offer  no  proof  in  relation  to  any  defense  which 
they  had  failed  to  rely  upon  in  their  answer;  upon  the  ground 
that  when  called  on  to  show  their  defense,  they  had  tacitly 
waived  all  such  matters  as  were  not  set  forth  in  their  answer. 

And  besides,  it  is  certain  that  a  mere  bill  of  discovery  may  be 
so  amended,  after  the  defendant  has  answered,  as  to  pray  for 
relief  in  this  court;  and  it  is  an  established  rule,  that  in  answer- 
ing even  such  an  amended  bill,  the  defendant  must  confine  him- 
self to  it  alone,  and  can  not  be  permitted  to  put  in  a  complete 
answer  over  again ;  and  therefore  it  is  not  only  allowable,  but 
necessary  for  the  defendant's  own  safety,  that  he  should  set  forth 
and  rely  upon  his  defense  in  his  answer  to  such  an  original  bill, 
lest  it  should  be  so  amended  as  to  make  it  necessary  for  him  to 
sustain  such  a  defense  even  in  this  court:  HUdyard  v.  Cressy,  3 
Atk.  303. 

I  am,  therefore,  satisfied  that  a  defendant,  in  making  answer 
to  a  mere  bill  of  discovery,  must  be  permitted  to  introduce  all 
matters  in  avoidance;  and  to  take  as  wide  a  range  over  the  whole 
case,  as  would  be  allowed  to  him  if  the  bill  prayed  for  relief 
from  this  court  as  well  as  discovery;  and  that  there  is,  in  this 
respect,  no  material  difference  between  a  mere  bill  of  discovery 
and  a  bill  for  relief. 

This,  then,  is  a  case  in  which  the  plaintiff  excepts  to  the  de* 
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fendants'  answer;  becaase  it  sets  forth  various  matters  whicb 
are  impertinent,  and  also,  becaase  it  attempts  to  control  a  writ- 
ten by  a  verbal  contract. 

It  has  always  been  the  practice  in  this  court,  in  all  cases  whera 
either  party  excepts  to  the  pleadings  for  impertinence,  scandal^ 
or  insufficiency,  to  file  the  exceptions  in  writing,  and  then  more 
for  an  order  appointing  a  day  for  the  hearing,  on  notice  to  the- 
opposite  party  or  his  solicitor.  And  all  sach  exceptions,  in  the 
same  case,  may  be  brought  to  a  hearing  at  the  same  time  and 
together  before  the  chancellor,  and  disposed  of  at  once,  without 
delay  or  embarrassment:  2  Fowl.  Exch.  Pr.  2;  Raphael  y. 
Bird%DOod,  1  Swan.  228;  Mortimer  v.  West,  3  Id.  229. 

It  is  the  duty  of  the  court  to  take  care  that  its  records  be  kept 
pure,  to  prevent  them  from  being  made  the  repositories  or 
vehicles  of  scandal,  and  to  see  that  the  answers  do  not  contain 
useless  and  impertinent  matter.  And  although  there  may  be  a 
difficulty  in  answering  properly  in  some  cases  as  to  a  bill  for  an 
account  and  the  like,  without  running  into  long  details;  yet 
unreasonable  prolixity  and  mere  verbiage  should,  in  all  cases^ 
be  avoided,  and  may  be  checked  by  the  court  itself  wherever  it 
can  be  done  without  inaproperly  retarding  the  progress  of  the 
suit.  The  general  rule  is,  that  if  the  answer  goes  out  of  the  bill 
to  state  any  matter  not  material  to  the  defendant's  case,  it  will 
be  deemed  impertinent,  and  may  be  expunged;  but  nothing  can 
be  considered  irrelevant  that  may  have  an  influence  upon  the 
suit  attending  to  the  nature  of  it.  Yet,  if  what  is  pertinent  be 
so  mixed  with  that  which  is  impertinent  that  the  one  can  not  be 
separated  from  the  other,  the  whole  matter  with  the  imper- 
tinency  mixed  shall  be  expunged.  And  if  such  foreign  matter 
in  an  answer  be  scandaloas,  as  well  impertinent,  it  may  be  struck 
out  at  the  instance  of  a  co-defendant,  or  even  a  stranger,  as  well 
as  the  plaintifF  in  the  case;  and  that,  too,  at  the  costs  of  the 
party  by  whom  it  was  filed:  Shaftsbury  v.  Arrowsmiih^  4  Yes.  71; 
Coffin  V.  Cooper^  6  Id.  514;  Lord  St.  John  v.  Lady  Si,  John^  11 
Id.  538;  Norway  v.  Rowe^  1  Meriv.  355;  Oliver  v.  Haywood^  1 
Anstr.  82;  Mason  v.  Mason^  4  Hen.  &  M.  414;  Cheseldine  v.  Oor* 
don,  2  Bland,  79. 

The  general  rule  as  to  impertinence  seems  to  be  sufficiently 
clear  in  itself;  but  the  proper  application  of  it  to  cases  as  they 
arise  has,  in  many  instances,  caused  so  much  hesitation  that  it 
may  be  well  just  to  mention  some  few  of  the  instances  which 
afford  illustrations  of  it. 

In  a  case  in  which  Anna  Peck  and  Anna  Maria  Peck  filed 
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their  bill  as  widow  and  daughter  of  John  Peck,  deceased^ 
against  bis  eldest  son  and  others,  for  dower  and  their  respective 
shares  of  the  deceased's  personal  estate.  The  eldest  son  put  in 
his  answer,  which  he  entitled  thus:  ''The  several  answer  of 
John  Peck,  one  of  the  defendants  to  the  bill  of  complaint  of 
Anna  Baines,  alias  Oreen,  assuming  to  herself  the  name  of 
Anna  Peck,  as  pretended  wife  of  John  Peck,  esq.,  deceased, 
and  of  Anna  Maria  Oreeu,  assuming  to  herself  the  name  of 
Anna  Maria  Peck,  as  daughter  of  the  said  John  Peck,  esq., 
deceased."  To  this  the  plaintiffs  objected,  because  of  its  being 
Impertinent  and  scandalous.  And  the  exception  was  allowed; 
because  there  was  no  reason  to  fear  that  the  title  of  the  answer 
should  prejudice  the  defendant,  as  an  admission  of  the  plaint* 
iff's  right,  or  work  any  conclusion  in  this  court:  Peck  v.  Feck, 
Mosely,  45. 

And  in  another  case,  where  the  plaintiff  filed  his  bill  to  be 
relieved  against  a  bond  of  two  thousand  pounds,  upon  which 
the  defendant  had  brought  his  action,  setting  forth  that  the 
bond  was  not  entered  into  for  money  lent,  or  any  valuable  con- 
sideration, but  purely  to  serve  the  defendant,  and  that  it  was 
agreed  between  them  that  it  should  not  be  put  in  suit.  To 
prove  which,  the  plaintiff  charged:  that  no  demand  had  been 
made  from  1703,  when  the  bond  was  entered  into,  till  the 
bringing  of  the  action;  that  the  plaintiff  was  a  gentleman  of 
large  fortune,  and  the  defendant  very  necessitous,  and  that  the 
defendant  afterwards  borrowed  of  the  plaintiff  three  hundred 
pounds  on  bond;  and  that  the  bond  being  somehow  lost,  the 
plaintiff  exhibited  his  bill  in  this  court  against  the  defendant^ 
and  had  a  decree  for  payment.  The  defendant,  in  his  answer, 
says,  ''that  he  does  not  know  or  believe  that  the  plaintiff  lost 
the  bond,  but  believes  that  he  fraudulently  concealed  or  de- 
stroyed it."  To  this  the  plaintiff  objected,  that  it  was  scandal- 
ous and  impertinent. 

Upon  which  it  was  held,  that  though  a  matter  may  be  scan* 
dalous  in  itself,  it  is  not  to  be  considered  so  if  it  is  pertinent; 
or  if  the  plaintiff  asks  impertinent  questions,  though  the 
answer  should  be  reflecting  or  impertinent,  it  would  not  be 
scandal.  And  it  is  very  different  to  charge  fraud  and  combina* 
tion  in  a  bill  generally,  and  to  insist  upon  it  by  oath  in  an 
answer.  This  bill  is  to  be  relieved  against  a  stale  bond;  and, 
as  an  inducement  to  prove  it  satisfied,  the  plaintiff  mentions 
the  subsequent  bond,  proceedings,  and  decree  in  this  court,  in 
which  case  the  defendant  never  insisted  on  being  paid  the 
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money  diie  by  this  bond  be  has  now  put  in  suit;  and  therefore, 
it  is  to  be  presumed  it  was  satisfied.  All  this  is  material  to  the 
<sa8e;  but  the  plaintiff,  in  his  manner  of  setting  out  this  trans- 
Action,  takes  notice  that  the  bond  being  some  way  got  out  of 
his  custody,  obliged  him  to  sue  in  this  court,  and  the  defend- 
ant, in  his  answer,  says  he  belieyes  the  plaintiff  did  not  lose  it, 
«tc. ;  he  denies  what  is  not  material,  and  what  the  plaintiff  did 
not  require  him  to  answer.  If  he  had  alleged  that  he  had  lost 
it,  and  had  questioned  him  to  it,  then  his  answer  would  not 
have  been  scandalous,  though  immaterial;  because  the  plaintiff 
led  him  into  it;  but  now  he  is  impertinent  for  going  out  of  the 
way  purely  to  reflect  on  the  plaintiff:  Smith  t.  Reynolds^  loosely, 
70.  And  where,  after  the  defendant  had  answered,  and  the 
plaintiff  had  amended  his  mere  bill  of  discovery  so  as  to  pray 
relief,  it  was  held  that  the  defendant  could  not  put  in  a  com- 
plete answer  over  again;  and  that  if  he  did  so,  all  that  part  of 
it  which  purported  to  be  an  answer  to  anything  beyond  the 
amended  bill  might  be  expunged  as  impertinent:  HUdyard  t. 
Cr&fsy,  3  Atk.  303. 

And  where  the  object  of  the  bill  was  to  obtain  an  aocouDt, 
and  as  a  means  of  relief  to  have  an  explanation  of  certain  bills 
of  costs  and  accounts,  with  the  amount  of  which  the  plaintiff 
had  been  charged,  and  the  plaintiff,  for  that  purpose,  had  pro- 
pounded to  the  defendant  sundry  very  minute  and  particular 
interrogatories  as  to  their  nature,  calling  upon  the  defendant 
to  specify,  and  show  how  they  were  made  out,  and  by  what 
computation  the  result  had  been  produced;  or  where  the  object 
was  to  ascertain  the  amount  and  the  nature  of  the  assets  in  the 
hands  of  an  executor;  and  the  interrogatories  propounded 
afiked  him  to  state  the  amount  of  the  assets  which  had  come 
to  his  hands,  with  a  particular  account  of  their  nature.  And 
the  defendant  annexed  to  his  answer  a  large  and  minute 
schedule  of  the  items  of  his  account,  with  a  commentary  of  his 
own  upon  each  item ;  or  had  appended  to  his  answer  a  schedule 
which  was,  in  fact,  nothing  more  than  a  mere  transcript  of 
tradesmen's  bills;  or  where  the  defendant,  the  executor,  hav- 
ing sold  the  testator's  household  furniture  by  auction,  set  forth, 
in  the  schedule  to  his  answer,  a  copy  of  the  auctioneer's  cata- 
logue, with  the  description  and  price  of  every  article. 

It  was  held  that  such  schedules  were  altogether  unnecessary 
and  impertinent,  notwithstanding  the  minute  and  special  inqui- 
ries of  the  plaintiff,  and  were  expunged  accordingly,  because 
they  conveyed  not  the  least  degree  of  information  upon  the 
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questions  asked  by  the  bill,  the  object  of  which  was  to  have 
the  heads  of  one  claim  and  another  so  set  out  as  to  be  in- 
formed how  a  particular  balance  had  been  produced,  and  be- 
cause, although  the  plaintiff  had  pertinaciously  insisted  on  a 
full  disclosure,  and  therefore,  after  so  insisting,  could  not  ob- 
ject to  the  disclosure  in  ordinary  cases,  yet  the  defendant  could 
not  be  justified  in  setting  out  all  the  items  of  a  tradesman's  bill, 
unless  they  were  specifically  called  for  as  such,  and  because  it 
would  be  highly  inconvenient  to  hold  that,  in  answer  to  the 
<!ommon  interrogatories,  a  defendant  should  be  justified  in  load- 
ing the  parties  with  the  expense  that  attends  the  setting  forth 
all  the  minute  particulars  and  prices  in  an  auctioneer's  cata- 
logue; since  it  would  have  been  sufficient  to  state  that  the  fur- 
niture was  sold  by  auction  at  such  a  time  and  place,  by  such  a 
person,  and  had  produced  such  a  sum.  And  if  a  plaintiff  really 
desires  to  be  furnished  with  these  minuter  details,  he  will  have 
no  difficulty  in  explaining  his  purpose  by  a  special  interroga- 
tory: Alsager  v.  Johnson,  4  Ves.  217;  Norway  v.  Boioe,  1  Meriv. 
347;  Beaumont  v.  Beaumont ,  5  Madd.  51 

Hence  it  clearly  appears  that  a  defendant,  in  making  answer 
to  a  bill,  can  not  be  permitted,  in  any  manner,  to  stray  beyond 
the  confines  of  the  case  therein  set  forth,  or  to  bring  within 
those  limits  anything  which  can  afford  no  degree  of  that  in- 
formation asked  for  by  the  bill,  or  which  can  have  no  influence 
upon  the  case,  or  which  can  not  be,  in  any  way,  needful  to  him 
as  a  defense  against  the  claims  and  pretensions  of  the  plaintiff. 
Upon  these  principles,  in  the  case  now  under  consideration,  I 
can  not  pronounce  the  various  allegations  of  this  answer, 
designated  by  the  plaintiff  as  additional  matter,  to  be  entirely 
impertinent  and  foreign  from  the  subject  in  dispute. 

It  is  admitted  that  the  defendants  have  fully  and  sufficiently 
responded  to  all  that  has  been  asked  of  them  by  the  bill.  But 
the  defendants,  having  a  right  to  set  forth  the  matters  on  which 
they  mean  to  rely  as  a  defense  against  the  plaintiff's  claim,  have 
•done  so,  and  it  is  against  those  positions  of  the  answer  that 
all  the  plaintiff's  objections  have  been  directed.  These  defend- 
ants, in  the  suit  at  law,  have  relied  upon  the  plea  of  plene  ad- 
ministravU,  and  in  their  answer  to  this  bill,  they  do,  in  effect, 
«how  how  they  mean  to  sustain  that  plea.  They  here  state, 
AS  the  substance  and  foundation  of  their  defense,  that  they  had 
reasonable  ground  to  presume  that  the  claim  of  the  plaintiff  had 
been  satisfied  or  abandoned,  arising  from  the  length  of  time 
which  the  dispute  had  loitered  or  slumbered  in  the  court 
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of  law,  from  no  demand  having^  been  made  upon  {hem,  after 
they  had  given  notice  by  publication,  according  to  law,  which 
notice  had  been  repeatedly  delivered  into  the  house  of  the 
plaintiff's  testator,  who  had  for  many  years  resided  near  these 
defendants  and  their  testator,  and  before  a  distribution  of  the 
surplus  had  been  made  among  his  next  of  kin:  Boydell  v.  Drum^ 
mond,  11  East,  144,  note;  Leesan  v.  IToIf,  2  Com.  LawBep.  349; 
Wright  v.  Piilhaniy  18  Id.  271.  It  is  true  that  these  matters 
might,  without  danger  of  inaccuracy,  have  been  sufficiently  set 
forth  in  a  more  condensed  manner,  and  with  fewer  words;  but 
I  can  not  consider  them  as  irrelevant,  or  say  that  tbey  Lave  been 
so  very  diffusively  set  forth  as  to  amount  to  impertinences  which 
should  be  expunged. 

But  these  defendants  have  exhibited  as  a  part  of  their  answer^ 
a  copy  from  the  records  of  the  orphans'  court  of  their  second 
administration  account,  and  of  the  distribution  of  the  surplus  of 
their  intestate's  estate.  This  I  hold  to  have  been  wholly  useless 
and  unnecessary;  because  their  administration  accounts,  or  the 
mode  in  which  they  had  administered  the  estate  of  their  intes- 
tate was  in  no  way  questioned  or  called  for  by  the  bill,  nor  were 
any  such  matters  involved  in  the  controversy  to  be  determined 
by  the  suit  at  common  law,  in  relation  to  which  dispute  alone  they 
were  interrogated  by  the  plaintiff.  This  copy  of  the  account 
from  the  orphans'  court  must  therefore  be  expunged  from  thia 
case. 

The  plaintiff  has  also  objected  to  what  the  defendant  Maij 
has  said  in  relation  to  the  freight,  because  what  she  states  ooold^ 
at  most,  amount  only  to  a  verbal  agreement,  and  the  contraofe 
of  the  parties  was  in  writing. 

This  allegation,  made  by  the  defendant  Mary  in  the  joint  and 
several  answer  of  these  defendants,  is  evidently  introduced  as 
an  avoidance  of  so  much  of  the  plaintiff's  claim,  and  therefore 
could  be  of  no  weight  on  any  prayer  for  relief  here,  unless  suar 
tained  by  proof.  And  if  offered  to  be  so  established,  the  qnes^ 
tion  would  then  arise  whether  such  proof  should  not  be  rejected^ 
so  far  as  it  was  attempted  to  be  relied  on  as  giving  an  inter- 
pretation  to  a  written  contract,  or  whether  it  would  not  be  ad- 
mitted upon  the  ground,  not  of  construing,  but  as  an  additioik 
to  or  alteration  of  a  written  agreement. 

If  the  defendant  Mary  were  offered  as  a  witness  to  prove  the 
fact  she  states,  it  might  be  objected  that  she  was  incompetent^ 
because  of  having  been,  at  the  time  she  obtained  a  knowledge 
of  the  facts  of  which  she  speaks,  the  vrife  of  the  party  as  to 
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vhose  contract  she  testifies,  as  husband  and  wife  are  incompe- 
tent witnesses  for  or  against  each  other,  as  to  all  matters  occur- 
ring during  marriage,  as  well  after  as  during  the  coverture: 
Ndiua  Y.BrickeU,  IBLayw.  19;  Doker  v.  Hosier,  21  Com.  Law 
Bep.  416.  If,  however,  this  was  a  bill  for  relief  here,  and  this 
case  was  set  down  for  hearing  on  bill  and  answer,  then  this  al- 
legation in  the  answer  of  the  defendant  Mary  would  be  taken 
for  true,  although  she  might  be  deemed  incompetent  to  testify 
to  the  fact  as  a  witness:  Zienox  v.  Proui,  3  Wheat.  527.  But 
as  to  the  relevancy,  legality,  and  competency  of  any  testimony 
brought  out  by  a  bill  of  discovery,  it  does  not  belong  to  this 
court  to  decide,  because  such  questions  can  only  be  determined 
with  propriety  by  the  court  of  common  law  for  whose  use  the 
discovery  has  been  required:  Bishop  of  London  v.  Fytche,  1  Bro« 
C.  C.  98;  Eindman  v.  Taylor,  2  Id.  8. 

It  is  a  general  rule,  that  on  a  bill  of  discoveiy  the  plaintiil 
must  pay  to  the  defendant  all  his  costs  in  this  court;  and  that, 
too,  including  all  expenses  incurred  by  the  defendant  in  resist- 
ing motions  made  in  the  case  by  the  plaintiff.  And  the  defend- 
ant's right  to  make  his  demand  accrues  as  soon  as  he  has 
answered,  allowing  to  the  plaintiff  a  reasonable  time  to  look 
into  the  sufficiency  of  the  answer.  But  it  has  been  thought 
that  this  rule  is  too  general;  that  it  ought,  at  least,  to  be  so 
modified  as  that  the  plaintiff  should  not  be  bound  to  pay  costs 
where,  upon  demand,  the  defendant  had  refused  voluntarily  to 
make  the  requisite  disclosures,  so  as  to  compel  the  plaintiff  to 
come  into  this  court,  and  incur  the  expense  of  a  bill  of  dis- 
covery. It  certainly  does  seem  to  be  reasonable,  even  although 
the  plaintiff  should  be  ordered  to  pay  the  costs  of  this  court  in 
the  first  instance;  yet  that  they  should  await  the  event  of  the 
suit  at  law,  and  be  taxed  there  like  the  costs  for  summoning 
witnesses,  etc.,  as  a  part  of  the  costs  of  the  suit  at  common  law: 
Cartwright  v.  Halely^  1  Ves.  jun,  292;  Weymovih  v.  Boyer,  Id. 
423;  Simmonds  v.  Lord  Kinnaird,  4  Yes.  746;  Eindman  v. 
Ihylar,  2  Bro.  0.  G.  10;  Noble  v.  Garland,  1  Madd.  343;  1  Madd. 
Pr.  Ch.  216;  Grant  v.  Jackson,  Peak.  Cas.  N.  P.  204. 

The  act  of  assembly  declares,  that  in  deciding  on  exceptions 
to  answers,  the  court  may  award  costs  to  the  party  prevailing: 
1820,  c.  161,  sec.  8;  by  which  the  question  of  costs  seems  to 
have  been  submitted  entirely  to  the  discretion  of  the  court,  in 
all  such  cases,  without  distinction.  In  the  exercise  of  that 
discretion,  therefore,  I  can  not  but  think  it  as  reasonable,  on  a 
mere  bill  of  discovery,  as  on  a  bill  for  relief,  where  the  plaintiil 
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has  been  put  to  the  expense  and  trouble  of  extracting  a  sufS- 
cient  answer  from  the  defendant,  or  of  pruning  away  its  imper- 
tinenceSy  that  he  should  have,  at  least,  the  costs  of  the  excep- 
tions; and  therefore  I  shall  give  such  costs  in  this  case. 

Whereapon  it  is  ordered  that  the  last  one  of  the  exceptions 
of  the  plaintiff  to  the  said  answer  be  and  the  same  is  hereby 
allowed;  and  that  the  said  exhibit  which  the  defendants  have 
prayed  to  be  taken  as  a  part  of  their  answer,  purporting  to  be 
a  copy  of  the  second  administration  account  of  the  defendants, 
and  the  distribution  of  the  surplus  of  their  intestate's  estate, 
be  expunged  from  the  proceedings  in  this  case;  that  all  the 
other  exceptions  of  the  said  plaintiff  to  the  said  answer  be 
overruled.  And  that  the  defendants  pay  to  the  plaintiff  all  the 
costs  of  the  said  exceptions,  including  a  solicitor's  fee,  to  be 
taxed  by  the  register. 

DisoovK&T  may  be  had  in  equity  in  aid  of  an  action  or  defenia  al  law, 
whenever  the  leading  facta  are  in  the  poneedon  of  the  defendant:  Skbrnerw, 
Judson^  21  Am.  Beo.  691.  Snch  diMOvery  may  be  oompelled  in  aid  of  9m 
aetion  not  yet  begun:  Woif  v.  WofT*  Baen,,  18  Id.  Sia 
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£8  Oxzj*  A2n>  JoHHiov,  163.] 

fUBOHASB  BY  A  Truvteb  AT  HiB  OWN  Sale,  directly  or  indireotly,  is  for- 
biddfio  by  the  policy  of  the  law,  and  the  sale,  in  sach  a  case,  will  be  set 
aside  on  proper  and  reasonable  application  by  those  interested. 

EUUB  FORBIBDINO  BUOH  PUBCHASBS  IS  VOR  THX  BBNEnCIABT'S  protection, 

and  not  for  that  of  the  trustee. 

Bquitt  will  not  Vacate  such  Salb  on  Application  bt  the  Trustee  or 
the  agent  through  whom  the  purchase  was  made. 

Appeal  does  not  Lie  prom  an  Interlocutory  Order  directing  the  sure- 
ties of  a  purchaser  at  a  trustee's  sale  to  bring  in  the  money,  or  show 
canse  to  the  contrary. 

PuBcsABKB  under  A  DEGREE  ifAY  BE  COMPELLED  TO  Pay  the  money  into 
oourt  by  a  snmmaxy  order,  where  he  has  given  no  bond  or  security  for 
the  purchase  money. 

Aotion  does  NOT  Lie  to  Enporce  a  Decree  in  Chancery  within  the  ter- 
ritorial jurisdiction  of  the  court  pronouncing  it 

Order  Ratipyino  a  Sale  under  a  Decree  or  Order  is  equivalent  to  a 
decree  for  the  payment  of  the  money,  where  no  security  is  given. 

Trustee  oak  not  Sue  por  the  Purchase  Money  in  such  a  case  before  the 
sale  is  ratified,  because  until  then  it  is  not  complete,  nor  afterwards^ 
because  then  the  contract  is  with  the  court,  of  whom  the  trustee  is 
merely  the  agent. 

Purchaser  Neoleotino  to  Bring  in  the  Money  after  an  order  ratifying 
the  sale,  is  in  contempt,  and  may  be  proceeded  against  summarily. 

Where  a  Purchaser  has  Given  a  Bond  for  the  purchase  money  as  re- 
quired by  an  order  of  sale,  the  trustee,  after  ratification  of  the  sale,  has 
a  complete  remedy  at  law  by  action  on  the  bond. 

Order  Ratipyino  the  Sale  is  not  a  Decree  for  the  payment  of  the 
money,  in  such  a  case,  but  a  mere  confirmation. 

CoHTRACT  IB  WITH  THB  TRUSTEE,  and  not  with  the  courts  in  such  a  ease^ 
and  the  purchaser  is  not  in  contempt  for  not  bringiiig  in  the  money  aftet 
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Chaitcebt  can  not  Enfobci  Patment  of  SUCH  A  Bond  either  by  a  bill  or 
by  a  summary  order  to  bring  in  the  money,  bat  the  tnutee  must  proceed 
at  law. 

Lapss  ov  Time  Brought  asout  bt  the  Impbofeb  Conduct  of  a  party 
ean  not  avail  him. 

liQurrABLs  Remedy  after  Action  on  Bond  Barbed. — ^Where^  by  th« 
traud  and  improper  conduct  of  a  purchaser  under  a  decree  in  chancery, 
the  legal  remedy  on  his  bond  is  barred,  he  may  be  compeUed  to  pay  th« 
purcliase  money  by  a  proper  bill  in  chancery. 

Appeal  from  the  court  of  chancery.  The  original  cause  in 
which  this  controversy  arose  was  commenced  in  1816  by  a  bill 
filed  by  Abraham  Jarrett  against  the  heirs  of  one  Bider,  to  pro- 
cure a  sale  of  certain  realty  of  the  decedent  to  pay  to  the  com- 
plainant an  unpaid  balance  of  the  purchase  money  of  the  same, 
as  well  as  certain  other  claims  held  by  him  against  the  de- 
cedent, the  personal  estate  being  insufficient  to  pay  the  debts. 
A  decree  passed  in  said  cause  January  8.  1817,  for  the  sale  of 
ihe  land,  and  one  Samuel  Bichardson  was  appointed  trustee. 
^On  February  25, 1817,  the  trustee  reported  a  sale  of  the  prem- 
ises to  Benjamin  Bichardson  for  a  certain  sum.  An  order  was 
made  March  6,  1817,  confirming  the  sale  unless  cause  should 
be  showBi  to  the  contrary  before  May  15,  which  was  duly  pub- 
lished. The  trustee  filed  the  bond  of  Benjamin  Bichardson, 
ihe  purchaser,  with  Abraham  Jarrett  and  William  Bichardson 
as  Bwreties,  dated  February  25, 1817,  for  the  payment  of  the 
purchase  money  to  him  as  trustee,  on  February  25, 1818.  Sam- 
uel Bichardson  haviug  deceased  before  completing  his  trust, 
and  another  trustee,  subsequently  appointed,  having  refused  to 
act,  Stephen  Jones  was,  in  July,  1822,  appointed  trustee,  and 
gave  bonds  as  such.  On  August  29, 1828,  the  sale  to  Benjamin 
Bichardson  was  finally  ratified  by  the  chancellor. 

The  present  proceeding  was  a  petition  filed  in  the  original 
suit  on  March  31,  1829,  by  Benjamin  Bichardson,  the  purchaser 
aforesaid,  setting  forth  the  facts  above  mentioned,  and  further 
alleging  in  substance,  that  he  made  the  purchase  and  gave  the 
bond  aforesaid  at  the  instance  and  urgent  solicitation  of  Abraham 
Jarrett  and  Samuel  Bichardson ,  the  trustee  aforesaid,  for  their  use 
and  benefit  and  without  any  prospect  of  advantage  to  himself, 
upon  their  positive  assurance  that  the  transaction  was  all  right, 
and  was  a  mere  matter  of  form,  made  necessary  by  the  fact  that 
the  trustee  could  not  convey  to  himself,  and  that  they  would  pay 
lor  the  land;  that  the  said  trustee  and  the  said  Jarrett  went  into 
possession  after  the  sale;  that  they  sold  part  of  the  land  to  one 
Wallace,  and  that  after  the  trustee's  death,  other  parts  were 
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sold  by  Jarrett  to  other  parties  in  his  own  name  and  that  of  the 
petitioner,  with  the  distinct  understanding  that  the  petitioner 
had  no  interest  in  the  matter,  and  consented  to  the  use  of  his 
name  as  a  matter  of  form,  and  that  obligations  were  taken  from 
the  purchasers  in  the  joint  names  of  the  petitioner  and  Jarrett, 
with  a  like  understanding;  that  some  of  those  obligations  had 
been  handed  to  the  petitioner,  but  that  nothing  had  been  paid, 
and  that  he  claimed  no  interest  therein,  but  wished  to  deliver 
them  to  whomsoever  the  court  should  direct;  that  after  the 
appointment  of  Jones  as  trustee,  the  latter,  at  the  instance  of 
Jarrett,  instituted  an  action  on  the  petitioner's  bond  for  the 
purchase  money,  but  that  Samuel  Richardson's  widow  and  ad- 
ministratrix, knowing  the  unjust  and  fraudulent  nature  of  the 
transaction,  gave  the  petitioner  a  receipt  in  full,  on  the  produc- 
tion of  which  the  action  was  nonsuited;  that  Jarrett  had  re- 
ceived considerable  money  on  the  sales  aforesaid,  and  had  in- 
stituted suits  in  his  own  name  and  that  of  the  petitioner  on 
notes  and  bonds  taken  from  the  purchasers,  but  that  the  peti- 
tioner, knowing  that  he  had  no  rightful  demand  against  said 
purchasers,  caused  the  said  suits  to  be  struck  from  the  docket; 
that  on  February  7, 1825,  Jarrett  caused  Jones,  the  trustee,  to  file 
a  bill  on  the  equity  side  of  the  Harford  county  court,  to  compel 
the  payment  of  said  bond,  to  which  the  petitioner  made  a  full 
answer,  setting  forth  all  the  facts,  and  that  after  argument  the 
said  bill  was  dismissed,  with  costs;  that  prior  to  this  decision, 
the  trustee  had  procured  a  ratification  of  the  sale  to  the  peti- 
tioner by  the  chancellor,  and  laid  it  before  the  judges  of  Har- 
ford county  court;  and  that  notwithstanding  all  these  proceed- 
ings, the  petitioner  was  menaced  with  an  attachment  or  some 
other  compulsory  process  to  enforce  payment  of  said  bond. 
The  petitioner  therefore  prayed  an  order  protecting  him  from 
any  such  proceeding,  and  directing  the  bond  to  be  given  up  to 
be  canceled,  and  a  full  report  of  the  matter  by  the  trustee,  and 
that  notice  be  given  to  the  said  Jarrett,  and  to  the  defendants 
in  the  original  suit,  etc. 

The  defendants  in  the  original  suit  brought  by  Jarrett  filed 
separate  answers,  stating  their  ignorance  of  many  of  the  matters 
alleged,  but  that  they  were  entirely  convinced  of  the  fraud  and 
collusion  alleged,  joining  in  the  prayer  that  the  sale  be  set  aside, 
and  asked  to  be  dismissed  with  costs. 

Abraham  Jarrett  filed  an  answer,  stating  in  substance  that  at 
the  solicitation  of  Samuel  Bichardson  he  consented  to  join  him 
in  said  purchase,  and  to  assist  in  paying  for  the  land,  the  said 
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Samuel  informing  him  that  he  had  induced  his  brother,  th^t 
petitioner,  to  bid  in  the  land;  that  the  purchase  was  accord- 
ingly made,  and  that  Samuel  went  into  possession,  and  sold 
part  of  the  land  to  one  Wallace,  who  transferred  to  the  said 
Samuel  and  the  respondent  a  claim  upon  a  third  person;  that 
after  Samuel's  death,  the  petitioner,  who  had  become  uneasy 
concerning  said  purchase,  and  the  respondent,  agreed  that  the 
land  should  be  resold  at  auction;  that  sales  were  made  accord- 
ingly to  the  parties  named  in  the  petition;  that  wlien  the  bonds 
for  the  purchase  money  became  due,  the  respondent,  at  the 
petitioner's  request,  instituted  actions  thereon,  but  to  the  re- 
spondent's astonishment  the  petitioner,  his  co-obligee,  came 
into  court,  and  had  said  actions  discontinued;  that  the  respond- 
ent informed  the  petitioner  that  if  he  wished  to  claim  the  bonds 
on  the  second  sale  he  must  pay  his  own  bond,  and  that  at  the 
petitioner's  request  he  deliyered  the  bonds  to  him;  that  an 
action  was  afterwards  brought  on  the  petitioner's  bond,  which 
was  defeated  by  collusion,  as  alleged  in  the  petition;  that  a  bill 
was  afterwards  filed  on  the  equity  side  of  Harford  county  court, 
as  alleged  in  the  petition,  but  that  the  same  was  dismissed,  not 
on  the  merits,  but  for  want  of  jurisdiction,  because  the  cause 
properly  belonged  to  the  court  of  chancery,  the  sale  not  hay- 
ing been  ratified;  and  that  the  purchasers  of  portions  of  said 
land,  one  of  whom  was  William  Bichardson,  surety  on  the  peti- 
tioner's bond,  were  in  possession  and  enjoying  the  rents  and 
profits,  had  cut  a  large  quantity  of  wood  and  timber,  and 
diminished  its  value  one  half. 

Jones,  the  trustee,  reported  the  institution  of  the  action  on 
the  bond,  and  the  nonsuit  as  alleged,  and  also  that  he  had  filed 
the  bill  mentioned  on  the  equity  side  of  the  Harford  county 
court  (his  action  on  the  bond  being  gone  owing  to  the  fact  that 
one  of  the  sureties  thereon  had  become  administrator  de  bonis 
non  of  the  former  trustee),  which  bill  was  dismissed  for  want 
of  jurisdiction.  He  therefore  prayed  that  the  sale  be  not  set 
aside,  and  the  petitioner  and  his  sureties  be  ordered  to  pay  the 
bond  as  conditioned,  etc. 

The  proceedings  and  evidence  in  the  suit  on  the  equity  side 
of  the  Harford  county  court  were  produced  in  evidence.  The 
bill  filed  by  Jones,  the  trustee,  in  said  suit,  set  forth  the 
previous  proceedings,  the  action  on  the  bond,  and  the  fraud 
and  collusion  by  which  it  was  defeated,  and  the  facts  as  to  one 
of  the  defendants  having  become  administrator  de  bonis  non  of 
the  former  trustee,  thus  preventing  proceedings  at  law,  and 
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prayed  a  decree  against  Benjamin  Richardson  and  Abraham 
Jarrett  for  the  amount  of  the  bond  and  interest.  Abraham 
Jarrett  filed  an  answer  admitting  some  of  the  matters  charged, 
and  declaring  his  ignorance  as  to  others,  and  sabmitted  himself 
to  such  decree  as  the  chancellor  chose  to  make.  Benjamin 
Richardson's  answer  set  forth  substantially  the  same  state  of 
facts  as  alleged  in  his  present  petition,  and  prayed  that  the 
bond  be  canceled,  etc.  William  Richardson  filed  a  similar 
answer.  The  evidence  in  that  suit  proved  the  second  sale; 
that  William  Richardson  had  possession  of  much  of  the  land, 
and  had  removed  considerable  timber;  and  that  Samuel  Rich- 
ardson always  claimed  that  the  original  purchase  was  made  for 
the  joint  benefit  of  himself  and  Jarrett.  A  receipt  from  Jarrett 
to  Wallace  was  also  produced,  in  which  it  was  stated  that  the 
land  was  purchased  **  in  trust  by  the  said  Benjamin  Richardson 
for  the  said  Abraham  Jarrett  and  Samuel  Richardson,"  etc» 
The  decree  in  that  suit  was:  "  In  this  cause  it  appears  to  the 
court  that  the  complainant  is  not  entitled  to  the  relief  prayed 
by  his  bill.  It  is  thereupon  adjudged  and  decreed  that  the 
same  be  dismissed  with  costs."  The  evidence  taken  on  the 
petition  established  the  fact  of  stripping  the  land  of  timber  aa 
charged  by  Jarrett's  answer. 

An  order  was  made  by  Bland,  chancellor,  dismissing  the  peti- 
tion of  Benjamin  Richardson,  with  costs,  on  the  ground,  prin- 
cipally, that  though  the  sale  by  the  trustee  indirectly  to  himself 
was  invalid  as  against  the  cestui  que  trust,  it  could  not  be  vacated 
at  the  instance  of  the  trustee  or  his  agent.  It  was  further 
ordered  that  Benjamin  Richardson,  the  purchaser,  and  Abra- 
ham Jarrett  and  William  Richardson,  his  sureties,  pay  the 
amount  of  the  purchase  money  and  interest,  or  bring  it  into 
court,  or  show  cause  to  the  contrary  on  the  first  day  of  Sep- 
tember following,  and  that  notice  be  given  to  the  creditors  of 
the  late  Arthur  Rider  to  file  their  claims,  with  proper  vouchers 
thereof,  etc.    From  this  order  the  present  appeal  was  taken. 

Speed  and  Johnson,  for  the  appellants,  contended  that  the 
Bale  to  the  trustee  through  an  agent  was  not  voidable  merely, 
but  absolutely  void,  notwithstanding  its  being  public  and  for  a 
fair  price;  so,  even  if  the  sale  had  been  ratified  in  season,  citing 
Stale  V.  Seed,  4  Har.  &  McH.  11;  Davis  y.  Simpson,  5  Har.  &  J. 
147  [9  Am.  Dec.  500];  Singstack  v.  Harding,  4  Id.  186  [7  Am. 
Dec.  669];  Davou  v.  Fanning,  2  Johns.  Ch.  252.  They  also 
claimed  that,  in  any  event,  the  chancellor  erred  in  making  an 
order  upon  the  purchaser  and  his  sureties  to  pay  or  bring  in 
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the  money,  the  remedy,  if  any,  being  by  an  action  on  the  bond: 
the  only  cases  in  which  the  court  could  make  such  summary 
order  being  those  where  no  bond  for  the  purchase  money  had 
been  given,  since  in  those  cases  no  action  would  lie,  the  court 
of  chancery  having  authority  of  itself  to  compel  obedience  to 
its  decrees,  citing  Anderson  t.  Foulke,  2  Har.  &  Gt.  364;  8  Bam. 
&  Aid.  52;  5  Serg.  &  Lowb.  225. 

Taney,  attorney-general  of  the  United  States,  GiU  and  Alex- 
ander, for  the  appellees,  contended  that  only  the  cestui  que  trust 
<*ould  object  to  a  sale  by  the  trustee  to  himself,  citing  Wilson  t. 
Troup,  2  Cow.  195  [14  Am.  Dec.  458];  Lester  v.  Lester,  6  Ves. 
631  (a);  Campbell  y.  Walker,  Id.  678;  and  that  the  application 
to  set  aside  the  sale  must  be  made  within  a  reasonable  time:  1 
<3ai.  Cas.  1 ;  Chalmers  v.  Bradley,  1  Jac.  &  Walk.  59;  Wilson  v. 
7^oup,  2  Cow.  195  [14  Am.  Dec.  458].  They  also  contended 
that  a  summary  order  to  pay  or  bring  in  the  money  was  proper 
in  this  case,  citing  Anderson  y.  FouUee,  2  Har.  &  Gt.  373;  and 
as  to  the  right  of  appeal  from  such  an  order,  they  cited  Hag* 
ihorp  V.  Hook,  1  Gill  &  J.  270;  Daniels  y.Taggart,  Id.  811. 

By  Court,  Buohanan,  C.  J.  We  entirely  concur  with  the 
chancellor  in  the  view  he  has  taken  of  the  wily  conduct  of 
Benjamin  Bichardson,  the  appellant,  whose  whole  course  in 
relation  to  the  subject  of  his  petition,  bears  upon  the  face  of  it 
the  deep  impress  of  trick  and  fraud;  and  in  bis  refusal  to  set 
^sicle  the  sale,  and  exonerate  Benjamin  Bichardson  from  his 
responsibility  for  the  purchase  money  of  the  land,  to  which  he 
had  become  subjected,  by  lending  himself  as  a  cover,  to  the 
violation  of  his  duty,  by  an  unfaithful  trustee. 

The  policy  of  the  law  forbids  that  a  trustee  shall  become  a 
purchaser,  directly  or  indirectly,  at  his  own  sale,  and  if  he  does, 
«uch  sale  may  and  will  be  set  aside  on  the  proper  and  reason- 
able application  of  the  parties  interested.  In  this  case,  Benja- 
min Bichardson  alleges  in  his  petition,  that  he  became  the 
purchaser  of  the  laud  at  the  instance,  and  for  the  exclusive 
benefit,  of  Abraham  Jarrett  and  Samuel  Bichardson,  a  trustee 
appointed  by  the  chancellor  for  the  sale  of  it.  Thus  showing 
that  although  the  purchase  was  nominally  by  him,  the  trustee 
was,  with  another,  virtually  the  purchaser  at  bis  own  sale.  And 
upon  that  ground,  and  charging  also  a  fraudulent  collusion 
between  Jarrett  and  the  trustee,  to  whose  abuse  of  trust  he 
admits  that  he  lent  himself  as  a  cover,  seeks  to  have  the  sale 
vacated,  not  for  the  benefit  of  any  whose  interest  it  was  that 
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the  land  should  be  sold  to  the  best  advantage,  but  to  rid  him- 
self of  a  liability  in  which  he  has  been  involved  by  his  own 
improper  conduct.  Every  step  he  appears  to  have  taken 
throughout  the  whole  of  his  devious  course  in  connection  with 
this  subject,  merits  the  reprobation  rather  than  the  favorable 
<K>n8ideration  of  a  court  of  equity.  The  rule  that  a  trustee  shall 
not  become  a  purchaser  at  his  own  sale  of  the  trust  property, 
was  not  adopted  in  favor  of  trustees,  but  for  the  protection  of 
the  interest  of  the  cestui  que  trust.  It  is  not,  therefore,  on  the 
application  of  a  trustee  to  be  relieved  from  his  purchase  of  trust 
property  at  his  own  sale,  that  chancery  will  interpose  to  set 
aside  such  sale.  It  is  only  done  in  behalf  of  those  who  are  in- 
terested in  the  faithful  execution  of  the  trust.  To  vacate  a  sale 
by  a  trustee,  at  which  he  was  himself  the  purchaser,  either 
directly  or  through  the  agency  of  another  (merely  on  the  prin- 
ciple that  a  trustee  shall  not  become  a  purchaser  at  his  own 
sale),  on  the  application  either  of  such  agent  or  of  the  trustee, 
whenever  it  may  be  found  convenient  or  to  his  interest  to  get 
rid  of  the  purchase,  would  be  an  abuse  of  the  rule  to  the  preju- 
dice of  the  cestui  que  trust,  and,  in  the  emphatic  and  very  appro- 
priate language  of  the  chancellor  in  this  case,  to  make  the  rule 
"  a  direct  instrument  of  gross  fraud."  The  order,  therefore,  of 
the  chancellor,  so  far  as  it  relates  to  the  dismission  of  the  peti- 
tion of  Benjamin  Bichardson,  with  costs,  will  be  affirmed.  But 
so  far  as  it  directs  Benjamin  Bichardson,  and  Abraham  Jarrett 
and  William  Bichardson,  his  sureties,  to  pay  the  purchase 
money  to  the  present  trustee,  or  bring  it  into  court,  or  show 
cause  to  the  contrary,  it  is  purely  interlocutory,  and  professes  to 
settle  nothing  between  the  parties;  but  affords  them  an  oppor- 
tunity to  show,  if  they  can,  that  they  are  not  bound  to  pay, 
or  bring  the  money  into  court  as  directed,  and  is  not,  as  to  that 
matter,  an  order  from  which  an  appeal  will  lie. 

But  as  doubts  are  entertained  whether  a  purchaser  at  a 
trustee's  sale,  who  has  given  bond  for  the  purchase  money,  can 
regularly  be  compelled,  in  this  summary  way,  to  pay  or  bring 
the  money  into  court;  and  a  desire  has  been  suggested  by  coun- 
sel, after  argument,  that  we  should  express  an  opinion  on  the 
question,  in  order  that  it  may  be  put  at  rest,  we  will  yerj 
briefly  present  our  views  of  the  subject.  Where  a  sale  is  made 
under  a  decree  or  order  in  chancery,  and  no  bond  or  security  is 
given  for  the  payment  of  the  purchase  money,  a  practice  has 
qfrown  up  in  chancery,  and  sanctioned  by  this  court  in  Ander* 
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Bon  V.  Fbulke,  2  Har.  &  G.  346,  to  compel  the  purchaser  to  com- 
plete his  purchase  by  an  order  on  him,  in  a  summary  way^  to 
pay  or  bring  the  money  into  court,  and  that  from  necessity 
arising  out  of  the  peculiar  character  of  such  transactions.  No 
action  at  law  will  lie  to  enforce  a  decree  in  chancery  within  the 
territorial  jurisdiction  of  the  court  of  chancery.  An  order  of 
the  court  of  chancery  ratifying  such  a  sale,  is  considered  as 
amounting  to  a  decree  for  the  payment  of  the  money;  and  if  that 
court  could  not  enforce  the  execution  of  it,  it  could  not  be  en- 
forced at  all.  Before  ratification  the  trustee  can  not  sue,  be- 
cause, until  ratified,  the  sale  is  not  complete  and  binding;  the 
contract  is  not  perfect;  nor  can  he  sue  at  law  after  the  ratifica- 
tion, because  it  thereby  becomes  a  sale  by  the  court — ^a  contract 
with  the  court,  and  being  but  an  agent,  he  can  not  sue  on  a  con- 
tract between  the  vendee  and  the  court,  and  not  a  contract 
made  and  concluded  with  himself,  and  the  order  of  ratification 
Tests  him  with  no  authority  to  sue  at  law  for  the  enforcement 
of  the  contract.  There  is,  therefore,  in  such  a  case,  no  person 
to  sue  at  law,  if  an  action  at  law  would  lie  to  enforce  a  decree 
or  order  in  chancery,  and  the  remedy  must  be  in  chancery. 
But  it  may  be  asked,  whence  chancery  derives  the  authority  to 
proceed  in  a  summary  way,  by  order,  to  enforce  the  payment 
of  the  purchase  money,  and  why  not  proceed  by  bill  in  equity  ? 
The  answer  to  which  is,  that  a  court  of  chancery,  having  a  clear 
right  to  enforce  its  own  decrees,  and  an  order  of  ratification 
being  considered  as  amounting  to  a  decree  for  the  payment  of 
the  purchase  money,  a  purchaser  who  neglects  or  refuses  to 
comply  with  such  decree,  is  in  contempt,  and  may  be  dealt 
with  accordingly,  by  an  order  in  the  first  instance  (in  this  state) 
to  bring  the  money  into  court,  as  preparatory  to  an  attachment. 
And  that  looking  to  an  order  of  ratification,  as  amounting  to  a 
decree  for  the  payment  of  the  purchase  money,  there  is  no  rea- 
son for  requiring  a  proceeding  by  bill  to  compel  a  compliance 
with  such  a  decree,  which  would  not  apply  to  any  other  decree; 
and  that  such  a  course  of  proceeding  would  lead  to  endless 
and  unnecessary  circuity,  without  any  beneficial  result.  But 
where  a  bond  is  given  to  the  trustee  for  the  purchase  money* 
under  an  order  of  sale  from  chancery,  requiring  bond  to  be 
given,  the  terms  of  sale  are  complied  with,  and  a  contract  en- 
tered into,  not  with  the  court,  but  the  trustee,  on  which,  aftez 
ratification,  he  has  a  full  and  perfect  remedy  at  law  for  enforo- 
ing  the  payment  of  the  purchase  money,  that  is  recognized  and 
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fianctioned  by  the  order  of  ratification,  which,  in  such  case,  is 
not  a  decree  for  the  payment  of  the  purchase  money,  but  a  con- 
firmation only  of  what  has  been  done. 

And  though  the  contract  of  sale  being  perfected  by  the  or- 
der of  ratification,  it  is  thereby  said  to  become  a  sale  by  court, 
yet  the  terms  of  sale  being  complied  with,  and  the  purchase 
completed,  by  giving  to  the  trustee,  as  required,  a  bond  to  Be« 
cure  the  payment  of  the  purchase  money,  the  purchaser  is  not 
in  contempt  by  the  non-payment  of  it.     The  contract  on  the 
bond  not  being  with  the  court,  but  with  the  trustee,  under  the 
sanction  of  the  court,  and  the  remedy  is  by  suit  on  the  bond  in 
a  court  of  law,  and  chancery  can  not  enforce  it,  as  a  mere  bond 
for  the  payment  of  money ^  by  which  the  original  simple  con- 
tract of  purchase  is  extinguished.      And  if  the  payment  of  the 
bond,  as  such,  can  not  be  enforced  by  a  bill  in  chancery,  a  for- 
Hari,  can  it  not  be  enforced  in  a  summary  way,  by  an  order  to 
bring  the  money  into  court?    There  must  be  a  decree,  oi 
order  of  ratification  amounting  to  a  decree,  for  the  payment 
of  the  purchase  money,  as  a  foundation  for  an  order  to  bring  it 
into  court.    It  is  not  merely  on  the  ground  that  the  purchase 
money  is  remaining  unpaid,  that  such  an  order  is  passed,  but 
it  is  on  the  principle  that  there  is  a  decree  for  the  payment  of 
the  purchase  money,  and  the  purchaser  being  in  contempt,  the 
order  has  for  its  object  the  enforcement  of  that  decree.     Where 
there  is  not  such  a  decree,  there  can  be  no  such  order;  and  an 
order  of  ratification,  sanctioning  and  confirming  a  contract  of 
sale,  by  which  bond  and  security  is  given  for  the  payment  of 
the    purchase    money,  can  not,  we  think,  be  construed    to 
amount  to  a  decree  for  the  payment  of  it.    Where  the  sale  is 
-a  cash  sale,  the  order  of  ratification  is  held  to  amount  to  a  de- 
cree for  payment,  which  must  be  enforced  in  chancery,  there 
being  no  remedy  at  law.     But  where  it  is  not  a  cash  sale,  and 
bond  is  given  for  the  purchase  money,  the  order  of  ratification 
adopts  the  bond,  which  stands  in  the  place  of  a  decree  for  pay- 
ment, and  is  a  legal  contract,  to  be  enforced  at  law.    Every 
difficulty  has,  in  this  case,  been  thrown  in  the  way  of  the  recovery 
of  the  purchase  money  by  the  appellant,  Benjamin  Bichardson, 
and  by  lapse  of  time,  and  otherwise,  the  subject  is  surrounded 
by  some  embarrassment.     But  he  can  not  expect  to  avail  him- 
self of  a  lapse  of  time  brought  about  by  his  own  improper  con- 
duct; and  there  is  no  doubt,  that  under  the  peculiar  circum- 
stances of  the  case,  the  trustee,  Stephen  Jones,  may,  by  a  bill 
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properly  framed,  and  against  the  proper  parties,  coerce  the  pay- 
ment of  the  purchase  money  still  due. 

Decree  affirmed,  and  appeal  from  the  interlocatoiy  order 
dismissed. 


Tbxtstee  can  not  Pubchass  at  a  Salb  of  tnut  property:  Dorsey  ▼.  /)or- 
9etj,  6  Am.  Dec  506;  Singstaek  ▼.  Harding,  7  Id.  669;  MeCanUv.  Bee,  16  Id. 
610,  and  note;  Brannan  v.  OUver,  19  Id.  37,  and  note;  Murdock*8  cage,  20  Id» 
381.  So  where  the  purchase  is  made  through  an  agent:  Davis  v.  Smpton,  9 
Id.  500.  A  sale  of  trust  property  to  the  trustee  is  not  void,  however,  bat 
merely  voidable,  and  binds  the  eesltd  que  trust  if  he  acquiesces  in  it:  Jennison 
v.  JIapgood,  19  Id.  258.  It  may  be  ratified  by  the  cestui  que  trust:  McCantm 
v.  Bee,  16  Id.  617,  note.  A  purchase  by  the  trustee  inures  to  the  benefit  of 
the  cescuique  trust:  Brackenridge  v.  Holland,  20  Id.  123.  It  seems  that  where 
the  trustee  is  also  a  cestui  que  trust,  a  purchase  made  by  him  to  prevent  loss 
to  the  trust  estate  is  allowable;  Munro  v.  Allaire,  2  Id.  330. 

The  principal  case  is  recognized  as  authority  to  the  point  that  a  purchaser 
at  a  trust  sale  under  a  decree  of  the  court  may  be  compelled,  by  summary  pro- 
ceedings, to  complete  his  purchase,  in  Wood  v.  Mann,  3  Sumn.  310, -318;  War» 
field  v.  Dorsey,  39  Md.  304.  And  it  is  said  in  Stephens  v.  Magntder,  31  Id. 
173,  referring  to  this  doctrine  of  BicJtardson  v.  Jones,  that  the  Maryland 
oode  has  extended  the  role  to  the  case  of  a  purchaser  who  has  given  bond  for 
the  purchase  money,  and  has  failed  to  pay  the  same. 


Arnold  v.  Cost. 

[8  OzLL  &  Jomnov,  219.] 

Actual  Injubt  BbsultiNo  from  a  Fobged  Instbttmiht  is  not  essential 
to  constitute  the  offense  of  forgery. 

Iv  Ant  Onb  might  bavb  been  Injtjbed  bt  Such  an  Instbumxnt  if 
genuine,  the  offense  is  complete. 

Question  whetheb  Fobobbt  can  be  Ohaboed  with  respect  to  an  inatni- 
ment,  is  one  of  substance,  not  of  form. 

Ohxev  Inobedients  or  Foboebt  are  fraud  and  an  intention  to  deceive. 

Intent  to  Defraud  a  Pabticular  Person  is  Unnecessary  to  oonstitnta 
forgery,  but  a  general  intent  to  defraud  is  sufficient. 

Wbitino  Given  to  a  Slavs  to  Facilitatb  his  Escape  by  certifying 
falsely  that  he  had  been  made  free  by  the  will  of  one  represented  to  hav» 
been  his  master,  etc.,  is  an  instrument  calculated  to  deceive,  and  might 
prejudice  the  owner  of  such  slave,  and,  if  genuine,  might  subject  the 
person  signing  it,  to  damages  for  the  loss  of  such  slave;  it  is  therefore 
tOTgery  to  counterfeit  such  an  instrument,  whether  actually  used  to 
facilitate  the  escape  of  the  slave  or  not. 

WoBDS  Ghaboino  Onb  with  the  Fobgeby  of  snch  a  writing  are  action* 
able  perse. 

Ebbob  to  Frederick  county  court,  to  reverse  a  judgment  ren* 
dered  in  favor  of  Cost,  the  appellee,  in  an  action  on  the  case  for 
slander  brought  by  him  against  Arnold,  the  appellant.    The 
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declaration  contained  six  counts,  but  a  noUe  prosequi  was  en- 
tered as  to  three  of  them.  The  other  three  were  sabstantiallj 
alike,  and  charged  the  defendant,  in  substance,  with  having 
falsely  and  maliciously  stated  to  one  Eoontz,  that  the  plaintifl 
wrote  a  certain  paper  purporting  to  have  been  signed  by  one 
Johnson,  which  paper,  the  declaration  alleged,  was  given,  by 
8ome  one  unknown  to  the  plaintiff,  to  one  Jerry,  a  negro 
Blave  belonging  to  the  defendant,  to  enable  said  slave  to  escape 
from  the  service  of  his  master,  meaning  thereby  to  accuse  the 
plaintiff  of  the  crime  of  forgery,  etc.  The  paper  in  question 
was  set  out  in  hcsc  verba,  in  the  declaration,  and  was  as  follows: 
*'  Enow  all  men  by  this  present,  that  the  said  negro  boy  was- 
the  property  of  my  onkle,  Bichard  Johnson,  liviog  near  the 
mouth  of  Monocosa.  He  deceased  1821.  He  died  without  any 
airs.  He  never  was  married.  Therefore  he  maid  all  his  negroes 
free  by  his  will  and  testament.  This  boy  name  is  Sam  Waker. 
He  always  behaved  onest  and  industrust,  and  is  a  good  hand 
about  horses,  and  a  good  wagoner.  The  farmers  in  our  part 
has  for  common  all  slaves  or  hands  of  their  own,  therefore  he 
wants  to  dry  some  other  part,  the  commossary  offis  ad  Freder- 
ick town  will  proof  his  freedom;  herewith  I  haf  sat  my  hand 
and  seal.  Thomas  Jackson  (seal),  near  the  mouth  of  Monocosa^ 
Frederick  county,  Maryland,  date  25th  September,  1826." 

It  was  not  alleged  in  the  declaration  that  any  one  was  injured 
or  defrauded  by  this  paper,  or  that  there  was  any  intent  to  in- 
jure or  defraud  any  particular  person  by  means  of  it.  General 
demurrer  and  joinder  therein.  The  court  below  overruled  the 
demurrer,  and  on  the  damages  being  found  by  a  jury  under 
a  writ  of  inquiry,  gave  judgment  for  the  plaintiff  for  seven  hun- 
dred dollars,  to  reverse  which  the  defendant  sued  out  this  writ.. 

William  Schley  and  Boss,  for  the  appellant,  cited  1  Saund» 
243,  n.  4;  EoU  v.  Schofield,  6  T.  B.  694;  Stark,  on  Sland.  19,. 
87,  293;  Schedy  v.  Biggs,  2  Har.  &  J.  364;  4  Co.  12,  13,  20;  1 
Chit.  PI.  194;  Stanfield  v.  Boyer,  6  Har.  &  J.  248;  BuUon  v. 
Eeyward,  8  Mod.  24;  Dexter  v.  Taber,  12  Johns.  239;  1  Stark. 
67;  4  Bl.  Com.  247;  1  Leach  Cas.  117;  Sterling's  case,  2  East,. 
P.  C.  860;  S.  C,  2  Buss.  340;  WaWscase,  2  East,  953;  S.  C,  2 
Buss.  349;  Mofa^s  case,  2  East,  954;  S.  C,  2  Buss.  348;  Deak- 
in's  case,  1  Sid.  142;  McIrUosh's  case,  2  Buss.  345;  Haiokeswood's 
case,  and  Morton's  case.  Id.  340;  3  Stark.  Ev.  1383;  DuvaU  v. 
State,  6  Har.  &  J.  9;  People  v.  ShaU,  9  Cow.  778;  Buss,  on 
Crimes,  353. 


304  Abnold  v.  Cost.  [Maryland, 

Palmer  and  F.  A.  Schley,  for  the  appellee,  cited  1  Chit.  PL 
381;  Eawkes  y.  Hawkey,  8  East,  431;  Roberts  v.  Camden,  9  Id. 
93;  Rex  v.  Horn,  Cowp.  678,  684;  2  Saund.  PI.  and  Ev.  365; 
€hit.  Crim.  Laws,  1022, 1023;  Rex  v.  Ward,  2  Ld.  Baym.  1461; 
East  Crim.  Laws,  862;  2  Oreeul.  365;  King  t.  Waism,  2 
T.  R.  206;  Stark,  on  Sland.  54,  55,  290;  Goodrich  v.  Woolcotl, 
3  Cow.  239;  MiUer  v.  MxUer,  8  Johns.  59;  Nevin  v.  Munn,  13  Id. 
48;  CHbhs  v.  Dewey,  5  Cow.  505;  Coogan's  case,  2  East  Crim. 
Laws,  949;  1  Hawk.  537;  4  Bl.  Com.  247;  2  Buss,  on  Crimes, 
349,  350;  2  East  Crim.  Laws,  852,  854,  860-862;  2  Str.  749. 

By  Court,  Buchanan,  C.  J.  It  is  unnecessary  and  would  be  a 
waste  of  time,  to  enter  upon  an  inquiry  into  the  grounds  of  the 
-doubts,  that  at  one  time  seem  to  have  been  entertained,  in  rela« 
tion  to  what  instruments  were  and  what  were  not  susceptible  of 
the  crime  of  forgery  at  common  law.  The  difficulties  that  sur- 
rounded the  question  of  forgery  or  not,  have  been  removed  by 
•decisions  of  acknowledged  authority;  and  it  is  not  now  held  to 
be  essential  to  the  offense  of  forgery  in  any  one  case,  that  some 
one  must  have  been  injured.  The  inquiry  is  not  whether  any 
•one  has  been  actually  injured,  but  whether  any  one  might  have 
been  prejudiced.  In  Ward's  case,  2  Ld.  Baym.  1461,  which 
was  an  information  for  forging  an  order  to  charge  certain  goods 
io  account,  and  to  appropriate  part  of  the  proceeds  to  the 
-defendant's  own  use,  with  intent  to  defraud,  etc.,  the  subject 
yras  fully  considered.  It  did  not  appear  that  the  person  in 
whose  name  the  order  Was  drawn,  had  received  any  prejudice; 
but  it  was  held  to  be  immaterial  to  the  offense  of  forgery, 
^whether  any  person  had  been  actually  prejudiced  or  not,  pro- 
'vided  any  person  might  have  been  injured  by  it;  and  that  the 
counterfeiting  of  any  writing,  with  a  fraudulent  intent,  whereby 
Another  may  be  prejudiced,  is  forgery  at  common  law:  2  East 
<Jro.  Law,  854,  860,  861,  862;  Buss,  on  Crimes,  351,  352.  In 
2  Chit.  Crim.  Laws,  780, 1022,  forgery  is  defined  to  be:  '<  The 
false  making  or  alteration  of  such  writings,  as  either  at  common 
law,  or  by  statute,  are  its  objects  with  intent  to  defraud  another.'' 
In  Coogan's  case,  2  East  Cro.  Law,  853,  by  Justice  Boiler, 
*'  the  making  of  a  false  instrument  with  intent  to  deceive,"  and 
in  2  East  Cro.  Law,  852,  ''  the  false  making  of  any  written  in- 
strument for  the  purpose  of  fraud  and  deceit,"  as  resulting 
from  all  the  authorities,  ancient  and  modem,  taken  together. 

Chitty,  in  his  treatise  on  Criminal  Law,  2d  vol.  781, 1022, 
considers  it  as  settled  by  Ward's  case,  that  **  forgery  at  common 
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law  might  be  committed  in  respect  of  any  writing  whatever,  hj 
which  another  might  be  defrauded;"  and  in  781,  1023,  speaking 
of  Ward' 8  case,  and  the  case  of  FawceU,  to  be  found  in  2  East 
PI.  Crown,  862,  he  says:  "  Every  kind  of  writing  seems,  on  the 
doctrine  of  those  cases,  to  be  a  thing,  in  respect  of  which, 
forgeiy  at  common  law  may  be  committed.''  Hence,  it  would 
seem  to  be  settled,  that  the  question,  whether  a  particular  in- 
strument is  capable  of  supporting  a  charge  for  forgery,  is 
referable,  not  to  the  form  but  to  the  substance  of  it,  and  to  be 
determined  alone  by  that  criterion;  the  chief  ingredients  of 
that  offense  being  fraud,  and  an  intention  to  deceive;  to  which 
the  principle  on  which  the  case  of  People  v.  ShaU^  9  Cow.  778, 
cited  in  behalf  of  the  appellant,  was  decided,  is  not  opposed. 
The  court  there,  having  gone  on  the  ground  that  the  instrument 
on  the  face  of  the  indictment  appeared  to  be  one  which,  if 
genuine,  would  have  been  void;  and  therefore,  an  instrument 
by  which  no  one  could  have  been  prejudiced.  Applying,  then, 
as  a  test,  the  principle  established  in  the  cases  of  Ward  and 
Fawoett,  and  recognized  and  adopted  by  the  elementary 
writers  to  this,  and  assuming  the  position  laid  down  in  3  T.  B. 
176,  and  2  Chit.  Crim.  Laws,  796,  1036,  '*  that  it  is  not  neces- 
sary to  constitute  forgery,  that  there  should  be  an  intent  to 
defraud  any  particular  person,  but  that  a  general  intent  to  de- 
fraud will  sufiBce;"  is  the  instrument  in  question  a  forgery  at 
common  law  ?  Which  is  answered  by  the  solution  of  another 
question:  Could  any  person  have  been  prejudiced  by  it?  Of 
which  we  think  there  can  be  no  doubt. 

The  appellant,  who  was  the  owner  of  the  negro  man  to  whom 
that  paper  was  given,  might  have  been  prejudiced  by  the  ab- 
sconding of  his  servant,  whose  escape  it  might  have  facilitated. 
It  was  calculated  to  deceive  and  impose  upon  most  who  might 
see  it,  and  there  are  few,  if  any,  by  whom  he  was  unknown, 
who  would  not,  on  the  production  of  it,  have  suffered  him  to 
proceed.  Who  can  doubt  that  such  a  paper,  put  in  the  hands 
of  a  negro,  and  purporting  to  be  signed  by  one  or  more  re- 
spectable men  known  in  the  community,  would  be  his  sufficient 
passport,  by  means  of  which  he  would  be  able  to  effect  his 
escape  from  the  service  of  his  owner?  And  Johnson  also, 
whose  name  is  subscribed  to  that  paper,  might  have  been  pre- 
judiced; for  if  it  had  been  genuine,  that  is,  if  he  had  written 
it,  and  given  it  to  the  appellant's  negro,  who  had  thereby 
effected  his  escape,  it  is  perfectly  clear  that  he  would  not  only 
Lave  been  liable  to  an  action  for  damages  by  the  owner,  but 
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also  to  a  crimiDal  prosecution  under  the  act  of  1796,  c.  67,  sec. 
19,  according  to  the  case  of  DuvaU  v.  The  State,  6  Har.  &  J.  9, 
which  act  provides  against  the  depriving  an  owner  of  the  ser- 
vices of  his  slaves  by  any  unlawful  means,  which  the  furnishing 
a  slave  with  such  a  paper,  by  means  thereof  he  escaped  from 
the  service  of  his  owner,  would  be.  "The  false  making,'^ 
therefore,  of  that  instrument,  by  which  Johnson  and  the  appel- 
lant might  have  been  so  injured,  was  a  forgery  at  common  law» 
for  which  the  defendant,  if  guilty,  would  have  been  punishable 
by  indictment,  though  it  does  not  appear  that  anybody  was 
actually  injured  thereby,  which  is  not  necessaiy  to  constitute 
forgery;  and  it  is  not  like  the  case  of  a  mere  cheat,  to  constitute 
which  there  must  be  a  prejudice  received.  Hence  it  follows,  if 
this  concise  view  of  the  subject  be  correct,  that  the  words 
spoken  by  the  appellant,  as  laid  in  the  declaration,  charging 
the  defendant  in  error  with  having  forged  that  instrument,  are 
actionable,  and  that  the  demurrer  was  properly  overruled. 
Judgment  affirmed. 

FoBOKRT,  HOW  DEFINED. — ^Blackstono  defines  f orgeiy  to  be  the  fraudulent 
making  or  alteration  of  a  writing  to  the  prejudice  of  another's  rights:  4 
BL  Com.  247.  Sir  J.  Stephen  says:  "Every  one  commits  a  misdemeanor 
who  forges  any  document  by  which  any  other  person  may  be  injured,  or 
utters  any  such  document  knowing  it  to  be  forged,  with  intent  to  defraud, 
whether  he  effects  his  purpose  or  not:"  Steph.  Dig.  0.  L.  art.  366.  The 
following  definition  of  this  crime  is  given  by  Willes,  J.,  in  Regina  v.  Epps^ 
4  Fost.  &  F.  81:  "Forgery  consists  in  drawing  an  instrument  in  such  a 
manner  as  to  represent  fraudulently  that  it  is  a  true  and  genuine  document* 
as  it  appears  on  the  face  of  it»  when  in  fact  there  is  no  such  genuine  docu- 
ment really  in  existence  as  it  appears  on  the  face  of  it  to  be."  Mr.  Justice 
Dillon,  in  State  v.  Wooderd,  20  Iowa,  541,  after  citing  the  principal  case, 
among  others,  says:  "  The  making  or  alteration  of  any  writing  with  a  fraud- 
ulent intent,  whereby  another  may  be  prejudiced,  is  forgery.  It  is  not  essen- 
tial that  any  person  should  be  actually  injured."  Wharton's  definition  of 
the  offense  is:  "  Forgery  is  the  fraudulent  falsifying  of  an  instrument  to  an- 
other's prejudice:**  1  Whart.  G.  L.  sec.  653  (8th  ed.)  Mr.  Bishop  defines  it 
as  follows:  "  Forgery,  at  the  common  law,  is  the  false  malrmg  or  materially 
altering,  with  intent  to  defraud,  of  any  writing  which,  if  genuine,  might 
apparently  be  of  legal  efficacy,  or  the  foundation  of  a  legal  liability;"  or  more 
briefly:  "Forgery  is  the  fraudulent  making  of  a  false  writing;  which,  if 
genuine,  would  be  apparently  of  some  legal  efficacy:"  2  Bish.  G.  L.,  sec.  523. 

From  all  these  definitions,  we  gather  that  the  essential  ingredients  of  the 
crime  are:  1.  A  false  making  of  some  instrument;  2.  A  fraudulent  intent;. 
8.  An  instrument  apparently  capable  of  effecting  a  fraud. 

False  Making  Negessabt.— It  is  of  the  very  essence  of  foigexy  that  there 
should  be  a  false  making  or  counterfeiting  of  an  instrument  apparently  gen- 
uine. In  the  civil  law,  this  offense  is  one  form  of  the  "crimen/aUL"  Lord 
Coke  says,  that  "to  forge  is  metaphorically  taken  from  the  smith,  wha 
beateth  upon  his  anvil  and  forgeth  what  fashion  or  shape  he  will,"  and  that 
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the  terms  appropriate  to  the  act  are  faUare,  fahrieare,  while  the  forger  ia 
faUarius:  3  Inst.  168»  169.  The  act  done  mast  be  performed  with  the  intent 
that  it  shall  appear  to  be  the  act  of  another,  or  other  than  it  really  is.  Hence 
it  is  not  forgery  to  sign  one's  own  name,  though  with  a  false  pretense  of 
anthority  to  bind  another  person  thereby.  Thus,  in  Regina  ▼.  White,  1  Den. 
C.  C.  208,  it  appeared  that  the  prisoner  went  to  get  a  bill  discounted,  repre- 
senting that  it  belonged  to  one  Tomlinson,  and  that  he  was  authorized  to 
indorse  it  for  him.  The  banker  thereupon  wrote  on  it,  "  Per  procuration,  T. 
Tomlinson,**  to  which  the  prisoner  signed  his  own  name,  and  this  was  held 
not  to  be  forgery.  It  is  clear  that  in  this  case  there  was  no  false  making. 
The  falsehood  preceded  the  making.  The  indorsement  itself  was  precisely 
what  it  purported  to  be.  So  it  is  not  forgery  to  make  a  false  charge  in  one^s 
own  book:  Stale  v.  Young,  46  N.  H.  266.  In  that  case  Sargent,  J.,  who  de- 
livered the  opinion,  after  reviewing  the  authorities,  said:  ''The  rule,  then, 
seems  to  be  that  the  writing  or  instrument  which  may  be  the  subject  of  for- 
gery, must  generally  be,  or  purport  to  be,  the  act  of  another,  or  it  must  at 
the  time  be  the  property  of  another,  or  it  must  be  some  writing  or  instrument 
under  which  others  have  acquired  some  rights,  or  have  become  liable  in  a 
certain  way,  and  where  these  rights  or  liabilities  are  sought  to  be  affected  or 
changed  by  the  alteration  without  their  consent.*'  In  People  v.  Fitch,  19 
Am.  Dec.  477,  it  appeared  that  after  an  order  drawn  by  the  defendant  had 
been  satisfied  and  returned  to  him,  he  altered  the  date  of  it  for  the  fraudulent 
purpose  of  using  it  in  evidence  as  a  defense  to  a  note  made  by  him,  and  the 
court  held  that  there  was  no  forgery,  one  of  the  reasons  assigned  for  the  de- 
cision being  that  "there  was  no  false  making.  The  order  purported  to  be 
drawn  by  the  defendant,  and  it  was  so  drawn.  It  purported  to  be  dated  the 
fourteenth  of  November,  and  it  was  so  dated." 

Undoubtedly,  however,  there  may  be  a  false  making  of  an  instrument  in 
the  defendant's  own  name.  Thus,  for  instance,  in  a  case  referred  to  in  Peo- 
ple V.  FUcJi,  above  cited,  where  it  was  held  to  be  forgery  for  a  grantor  in  a 
deed  to  antedate  it  to  the  prejudice  of  a  prior  grantee.  So  it  was  held  a 
forgery  for  a  grantor  thus  to  antedate  his  deed  in  Jfegina  v.  Ritgon,  39  L.  J. 
M.  a  10;  S.  C,  L.  R.  1  C.  C.  200,  where KeUy,  C.  K,  said:  ''Every  instru- 
ment which  purports  to  be  what  it  is  not,  whether  executed  by  a  person  who 
is  not  the  person  purporting  to  execute  it,  or  bearing  a  date  which  is  not  the 
true  date,  is  a  forgery."  This,  however,  is  altogether  too  broad  a  statement 
of  the  doctrine.  So  where  one  signs  his  own  name  to  an  instrument  with 
intent  to  have  it  received  as  having  been  executed  by  another  person  of  the 
same  name.  Thus  where  one  came  into  possession  of  a  bill  payable  to  an- 
other person  of  the  same  name,  and  fraudulently  indorsed  and  passed  it 
away,  it  was  held  forgery:  Mead  v.  Young,  4  T.  R.  2a  So  where  coal  was 
consigned  to  Geoi^ge  Feaoock,  of  New  York,  and  the  defendant  having  the 
same  name,  but  knowing  that  he  was  not  the  person  intended,  obtained  an 
advance  of  money  by  indorsing  the  permit  for  its  delivery  with  his  own 
proper  name,  he  was  held  guilty  of  forgery:  Pcopfe  v.  Peacock,  6  Cow.  72. 
So  where  one  signed  his  own  name  to  a  draft,  and  pretended  that  it  was 
made  by  his  brother,  whom  he  represented  to  be  a  man  of  wealth:  Parkes 
and  Brown'B  case,  2  East  C.  L.  963;  S.  C,  2  Leach,  776.  But  where  one  signs 
his  own  name  to  a  paper,  pretending  to  be  another  person  whose  name, 
though  somewhat  similar  in  sound,  is  not  the  same,  it  seems  that  there  is  no 
falBe  making.  Thus,  where  a  post-office  clerk  negligently  delivered  a  letter 
addressed  to  John  Storer  to  one  John  Story,  and  the  latter  took  out  of  it  • 
postal  order  and  drew  the  money  on  it,  indorsing  it  with  his  real  name,  John 
Story,  it  was  held  not  to  be  forgery:  Bex  v.  Story,  Stua.  &  Ey.  81.    A  somei 
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what  peculiar  caM  is  that  ot  BHUain  ▼.  BatO:  qf  London,  3  Fost.  &  P.  465; 
S.  0.,  11  W.  R.  569,  where  the  drawer  of  a  check,  which  had  been  paid,  al- 
tered the  handwriting  of  hia  signature  so  as  to  make  it  appear  not  to  be 
genuine,  for  the  purpose  of  charging  another  person  with  the  forgery  of  it^ 
and  of  obtaining  credit  for  the  amount  of  it  with  the  bank,  and  the  court  held 
this  not  to  be  forgery  in  such  drawer.  This  case  is  said  by  Wharton  not  to 
be  sustainable:  1  Whart.  C.  L.  sec  661.  The  ground  of  the  decision  is  not 
stated  in  the  report  It  is  certainly  not  clear  why  the  fraudulent  alteration 
of  a  genuine  instrument  so  as  to  make  it  appear  not  genuine  is  not  forgery. 

The  falsity  must  exist  in  the  making  of  the  instrument,  or  in  some  altera- 
tion of  it  to  constitute  forgery.     If  the  writing  itself  is  genuine,  a  collateral 
false  pretense,  by  means  of  which  it  is  made  an  instrument  in  perpetrating  a 
fraud,  does  not  make  the  act  forgery;  as  where  an  indorsement  on  a  note  is 
.  genuine,  and  one  personates  the  indorser  and  thus  accomplishes  a  fiaudulent 
design:  IIevef/*8  ease,  2  East  C.  L.  856;  S.  C,  1  Leach,  229. 

SiONUTo  A  Fictitious  Name  is  a  False  Making.— It  is  unquestionably 
forgery  io  sign  a  fictitious  name  to  an  instrument  with  intent  to  defraud:  Bex 
V.  Sheplierd,  2  East  C.  L.  967;  S.O.,  1  Leach  226;  WUla^ease,  2 East  0.  L.  957; 
King  v.  LockeU,  I  Leach,  94;  Begina  v.  Bogers,  8  Car.  &  P.  629;  Begina  v. 
AMy,  2  Fost.  k  F.  560;  United  States  v.  Mitchell,  Bald.  C.  C.  366;  though 
some  doubt  seems  to  have  been  entertained  on  this  point  in  Bex  y.  Aiekles,  2 
East  C.  L.  968;  S.  C,  1  Leach,  438.  Thus,  where  the  prisoner  signed  the 
name  of  Elizabeth  Tingle,  as  administratrix  of  her  father,  Richard  Tingle,  to 
a  power  of  attorney,  for  the  collection  of  money  due  the  intestate,  with  intent 
to  defraud  the  heirs,  it  appearing  that  the  intestate  never  had  a  daughter,  it 
was  held  forgery:  Lewis*  case,  Fost.  116.  So  where  one  indorsed  a  nota 
^vith  a  fictitious  name,  and  negotiated  it,  representing  the  pretended  indorser 
to  be  a  person  of  credit,  and  denied  all  knowledge  of  the  instrument  when  it 
was  presented  to  him  after  a  failure  to  find  the  supposed  indorser,  he  was 
held  guilty  of  forgery:  Bolland^s  case,  2  East  0.  L.  958;  S.  C,  1  Leaoh.  83. 
So  where  the  person  accepting  the  instrument  knew  the  prisoner  only  by  hia 
assumed  name,  it  appearing  that  it  was  assumed  for  the  purpose  of  fraud: 
Bex  V.  Francis,  Buss.  &  Ry.  209.  So  where  the  prisoner  was  unknown  to  the 
person  on  whom  the  instrument  was  passed,  who  had  never  heard  of  the 
name  assumed,  and  would  have  trusted  the  prisoner  just  as  readily  by  his 
real  name:  Bex  v.  Afarsliall,  Rass.  &  Ry.  75;  Bex  v.  IVhUey,  Id.  90.  But 
where  one  subscribed  a  fictitious  name  to  a  check  and  passed  it  as  his  own, 
and  the  credit  was  given  to  him  and  not  to  tiie  name,  it  was  held  not  to  be 
forgery  in  Queen  v.  Martin,  49  L.  J.  C.  C.  R.  11;  S.  C.  41  L.  T.  (N.  S.)  531; 
21  Alb.  L.  J.  91;  4  Va.  L.  J.  115;  1  Crim.  L.  Mag.  266,  a  decision  which 
seems  to  be  directly  opposed  to  some  of  those  already  cited.  Signing  the 
name  of  a  fictitious  magistrate  to  an  order  for  the  reimbursement  of  funeral 
expenses  for  the  burial  of  a  body  cast  on  shore  by  the  sea,  under  48  Geo.  TYT. 
c  75,  was  held  a  forgery  in  King  v.  Froud,  1  Brod.  &  B.  300;  S.  C. ,  Russ.  h 
Ry.  389.  So  it  is  forgery  to  make  note  purx>orting  to  be  that  of  a  bank  which 
has  no  existence:  State  v.  Ilayden,  15  N.  U.  355.  Signing  the  name  of  a  pre- 
tended firm  composed  of  the  prisoner  and  another  person,  with  intent  to  de- 
fraud, was  held  not  to  be  forgery  in  Commomceallh  v.  Baldwin,  11  Gray,  197. 
In  that  case  it  appeared  that  the  prisoner,  Baldwin,  signed  the  note  iu  ques- 
tion, **  Schouler,  Baldwin  &  Co.,"  representing  that  the  firm  was  composed  of 
himself  and  one  William  Schouler  of  Columbus.  It  further  appeared,  either 
taat  there  never  had  been  any  such  partnership,  or  that  it  had  been  dissolved. 
The  court  held  that  there  was  no  forgery,  but  simply  a  fraud  in  the  repre* 
sencation  as  to  the  existence  of  the  partnership.    Dr.  Wharton  is  of  tht 
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opinion  that  this  case  can  only  be  sustained  on  the  hypothesis  either  that  the 
firm  name  was  not  assumed  by  the  defendant  for  a  fraadnlent  pnipose,  or 
that  the  note  was  not  a  probable  instrument  of  fraud:  1  Whart.  0.  L.,  sec. 
6dO,  note.  The  report  of  the  case  seems,  however,  to  exclude  any  such 
hypothesis.  The  decision  appears  to  have  proceeded  on  the  ground  that  so  far 
as  Schonler  was  concerned,  it  was  as  if  the  note  had  been  signed  **  William 
Schouler  by  Baldwin,"  based  on  the  false  representation  that  the  prisonei  ass 
Schouler's  agent,  and  had  authority  to  bind  him,  and  that  this  false  pretense 
preceded,  or  was  collateral  to  the  making  of  the  note,  and  did  not  enter  into 
it,  thus  bringing  the  case  within  the  principle  laid  down  in  Regina  v.  White^ 
1  Den.  C.  C.  208,  above  referred  to. 

In  order  that  the  signing  of  an  assumed  name  to  an  instrument  should  con- 
stitute forgery,  it  is  certainly  requisite  that  the  name  should  have  been 
assumed  for  the  purpose  of  fraud.  Where  one  signs  an  acceptance  by  a  ficti* 
tious  name,  by  which  he  has  long  been  known,  and  there  is  no  evidence  that 
the  name  was  assumed  for  that  purpose,  there  is  no  forgery:  Rez  v.  Bontien^ 
Buss.  &  By.  260. 

Proourino  Genuine  Signature  is  False  Making,  When. — As  we  have 
already  seen,  it  is  a  false  making,  so  as  to  constitute  forgery,  for  one  to  sign 
his  own  name  to  an  instrument  with  the  fraudulent  intent  of  passing  it  as 
having  been  signed  by  another  person  having  the  same  name.  The  same 
principle  applies  where  with  like  fraudulent  intent  one  procures  another  to 
sign  an  instrument  with  his  real  name,  and  by  a  false  addition  or  otherwise, 
passes  it  as  the  signature  of  another  person  having  the  same  name,  whether 
the  person  actually  signing  is  a  party  to  the  fraud  or  not.  Thus,  where  the 
defendant  got  one  John  Cooper,  a  stable  man  in  Leeds,  to  accept  a  bill  of  ex- 
change with  the  intent  to  use  it  as  the  acceptance  of  another  John  Cooper,  a 
wealthy  merchant  of  Leeds,  and  did  so  use  it,  he  was  held  guilty  of  forgery: 
Reginay,  Mitchell,  1  Den.  C.  C.  282.  Creswell,  J.,  said  the  act  was  forgery 
in  the  defendant,  if  the  jury  should  find  that  he  got  the  bill  accepted  with  the 
intention  of  passing  it  as  the  bill  of  some  John  Cooper,  real  or  imaginary,  other 
than  the  John  Cooper  whose  name  was  on  it.  So,  where  the  defendant  procured 
a  boy  named  Slaughter  Hill  to  sign  a  note  with  intent  to  pass  it,  and  did  pass  it, 
as  the  note  of  a  wealthy  man  of  the  same  name:  Barfield  v.  SlcUf,  29  Ga.  127. 
So,  where  the  prisoner  got  his  servant,  William  Wilkinson,  to  write  his  name 
as  acceptor  across  a  blank  bill,  and  then  filled  it  out  as  a  bill  drawn  on 
"  William  Wilkinson,  Halifax,"  who  was  a  different  person  from  the  real 
acceptor,  it  was  held  to  be  forgery:  Queen  v.  Blenkinsop,  1  Den.  C.  C.  276. 
A  similar  case  to  this  was  Regina  v.  Epps,  4  Fost.  &  F.  81.  In  that  case  it 
appeared  that  the  defendant,  a  nursexy  man,  got  one  George  Beard,  a  man  in 
his  employ,  to  write  an  acceptance  on  a  blank  bill.  He  then  filled  out  the 
blank,  and  without  Beard's  knowledge  or  consent,  addressed  it  to  "George 
Beard,  Bottingdean,"  and  in  getting  the  bill  discounted  represented  that 
Beard  was  a  seedsman  at  Bottingdean.  There  was  no  such  person  at  Bot- 
tingdean,  and  no  seedsman  of  that  name,  nor  was  Beard  a  seedsman.  The 
defendant  was  held  guilty  of  for^ry.  This  case  is,  however,  questioned  by 
the  reporters  in  a  note  to  their  report  of  it.  In  Rex  v.  IVebb,  Buss.  &  By. 
405,  it  was  held  not  to  be  forgery  to  procure  an  acceptance  by  one  person  of 
a  bill  addressed  to  another  of  the  same  name.  In  that  case  the  prisoner  ad- 
dressed a  bill  to  "  Thomas  Bowden,  baize  manufacturer,  Bomford,  Essex," 
and  proenred  its  acceptance  thus:  ''Accepted,  Thomas  Bowden,  payable 
when  due,  at  No.  40,  Castle  street,  Holbom,  London,**  it  appearing  to  the 
satisfaction  of  the  judge  (though  the  jury  found  otherwise)  that  there  was  a 
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Thomas  Bowden,  and  that  his  signature  was  genuine,  but  that  he  had  never 
been  a  baize  manufacturer. 

The  correct  doctrine,  with  respect  to  this  class  of  cases,  is  well  presented 
in  the  opinion  of  Wells,  J.,  in  Commonwealtlh  v.  Foster,  114  Mass.  311;  19 
Am.  Kep.  353.  In  that  case,  the  defendant  got  one  George  P.  little,  a  mem- 
ber of  an  obscure  firm  named  Little  &  Co.,  to  sign  a  note  with  the  firm  name, 
with  intent  to  pass  it  as  the  note  of  another  wealthy  firm  of  the  same  name, 
and  did  so  pass  it,  and  this  was  held  to  be  a  foigery.  Wells,  J.,  said:  "The 
falsity  of  the  instrument  consists  in  its  purporting  to  be  the  note  of  some 
other  party  than  the  one  actually  making  the  signature.  The  falsity  of  the 
act  consists  in  the  intent  that  it  shall  pass  and  be  received  as  the  note  of  some 
other  party.  If  there  be  simulation,  or  any  device  in  or  upon  the  instrument 
itself,  adopted  to  make  it  appear  to  be  the  note  of  such  other  party,  so  that 
the  falsity  and  its  proof  are  both  borne  upon  it,  no  one  would  doubt  that  the 
charge  of  forgery  might  be  maintained,  notwitlistanding  that  the  signature  is 
of  a  name  which  might  lawfully  be  used  by  the  person  who  attached  it  to  the 
note. 

**  It  matters  not  by  whom  the  signature  is  attached,  if  it  be  not  attached 
as  his  own.  If  the  note  is  prepared  for  the  purpose  of  being  fraudulently 
used  as  the  note  of  another  person,  it  is  falsely  made.  The  question  of  for- 
gery does  not  depend  upon  the  presence  upon  the  note  itself  of  the  indicia  of 
falsity.  If  extrinsic  circumstances  are  such  as  to  facilitate  the  accomplish- 
ment of  the  cheat  without  the  aid  of  any  device  in  the  note  itself,  the  prep- 
aration of  a  note,  with  intent  to  take  advantage  of  those  circumstuices, 
and  use  it  falsely,  is  '  making  a  false  instrument.'  If  Little  &  Co.,  '  a  large 
firm  doing  business  on  Franklin  street,  Boston,*  and  having  '  a  large  manu- 
factory in  Charlestown,'  were  well  known  and  in  undoubted  credit,  and  the 
Little  &  Co.  of  George  P.  Little  were  of  no  credit,  and  entirely  unknown, 
and  George  P.  Little  made  and  signed  the  note,  not  as  his  own,  or  as  the  note 
of  his  firm,  but  solely  with  a  view  to  its  use  as  the  defendant  in  this  case  used 
it,  all  the  elements,  both  of  effect  and  intent^  necessary  to  constitute  the 
offense  of  forgery,  would  exist.  The  position  of  the  case  is  the  same,  if  the 
party  defrauded  knew  nothing  of  either  firm,  except  from  the  representations 
of  the  defendant,  and  the  supposed  makers  of  the  note  did  not,  in  fact,  esdst 
at  all:  United  States  v.  Turner,  7  Pet.  132." 

In  this  connection,  it  may  be  remarked  that  the  innocence  of  the  party  who 
actually  signs  an  instrument  does  not  make  it  any  the  less  forgery  on  the  part 
of  the  person  who  procures  it  to  be  signed  with  the  fraudulent  purpose  of  pass- 
ing it  as  the  writing  of  one  who  did  not  sign  it,  whether  the  actual  signer 
uses  his  own  name,  or  that  of  one  whom  he  is  fraudulently  persuaded  to  be* 
lieve  that  he  has  authority  to  bind.  Thus,  where  a  daughter  innocently 
signed  her  father's  name  to  a  note,  upon  the  false  and  fraudulent  representa- 
tion of  the  prisoner  that  she  had  authority  to  do  so,  the  latter  was  held  guilty 
of  forgery;  for  as  to  him  it  was  a  false  making  of  the  instrument:  Chrtgory  v. 
StaU,  26  Ohio  St.  610;  20  Am.  Rep.  774. 

False  Makinq  bt  Fbaudulent  Altebation.— The  alteration  of  an  in- 
strument, with  intent  to  defraud  or  prejudice  another,  is  a  false  "i^n^g  so 
as  to  constitute  forgery.  Thus  it  is  forgery  to  alter  the  date  of  a  receipt  so 
as  to  make  it  cover  other  items  of  indebtedness  than  those  intended  when  il 
was  given:  Damum  v.  State,  15  Ohio,  717;  State  v.  K<Uileman,  35  Ma  105| 
State  V.  Maxwell,  47  Iowa,  454.  So  striking  out  the  word  "part,"  and  in- 
serting the  words  ''full  of  all  demands  "  in  a  receipt:  State  v.  Flojfd,  5  StroU 
68.     So  the  alteration  of  a  receipt  ^iven  to  one  person  so  as  to  make  it  ap- 
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pear  to  have  been  given  to  another:  State  v.  Wooderd^  20  Iowa,  541.  So 
whore  a  bill,  note,  or  receipt  is  fraudulently  altered  so  as  to  be  for  a  larger 
mm  thai  that  for  which  it  was  really  given:  Stale  v.  Waters^  3  Brev.  507; 
Haynea  v.  State,  15  Ohio  St.  455;  Teague*8  cane,  2  East  C.  L.  979;  S.  C,  Russ. 
k  By.  33;  EUtoorth's  case,  2  East  C.  L.  986;  Eex  v.  Post,  Russ.  ft  Ry.  101. 
So  the  alteration  of  a  paid  bank  note  so  as  to  make  it  appear  to  have  been 
reissned:  King  v.  Treble,  2  Leach,  1040;  S.  C,  2  Taunt.  328;  S.  C,  Russ.  ft 
€ty.  164.  So  where  one  retains  a  bill  which  he  has  pretended  to  destroy  on 
the  execution  of  a  new  one,  and  then  alters  the  date  of  the  one  retained:  Bex 
V.  Atkinson,  7  Car.  ft  P.  669.  So  the  turning  of  a  special  into  a  general  in« 
dorsement:  I^ex  v.  Birkett,  Russ.  ft  Ry.  251.  So  the  alteration  of  a  note  by 
detaching  a  condition  annexed  to  it  and  rendering  it  negotiable:  tState  v. 
Stratum,  27  Iowa,  420;  1  Am.  Rep.  282.  It  is  forgery  also  fraudulently  to 
change  the  name  of  the  locality  of  a  bank  where  there  are  two  banJcs  of  the 
same  name  in  different  cities,  so  as  to  make  a  note  issued  by  the  one  appear 
to  have  been  issued  by  the  other:  State  v.  Robinson,  1  Harr.  (N.  J.)  507.  So 
to  alter  the  date  of  an  accident  policy  of  insurance,  issued  in  blank,  so  as  to 
make  it  cover  the  life  of  one  already  killed  in  a  railroad  disaster:  People  v. 
Oraham,  6  Park.  Cr.  135.  So  the  alteration  of  an  attachment  before  the 
return  day,  by  the  justice  who  issued  it:  Commonwealth  v.  Mycall,  2  Mass. 
136.  So  the  alteration  of  the  date  of  a  deed  so  as  to  cut  out  incumbrances, 
would  clearly  be  forgery:  1  Whart.  C.  L.,  sec.  662.  Where  an  indorsement 
of  a  partial  payment  was  made  on  a  note  by  the  maker  with  the  concurrence 
and  by  the  direction  of  the  payee,  it  was  held  forgery  for  the  latter  to  alter 
it,  in  Kegg  v.  Staie^  10  Ohio,  75.  But  where  the  payee  fraudulently  strikes 
out  an  indorsement  of  payment  made  by  himself,  he  is  not  guilty  of  forgery: 
State  V.  McLeran,  1  Aik.  311.  So  an  alteration  of  an  unsigned  memo- 
randum of  a  payment  on  the  note  written  by  the  payee  is  not  forgery:  State 
▼.  Davis,  5  N.  W.  Rep.  149;  S.  C,  1  Grim.  L.  Mag.  531. 

The  addition  of  mere  surplusage  to  an  instrument,  as  by  putting  the  name 
of  a  witness  to  it  where  no  witness  is  required,  is  not  forgery:  State  v.  Ofierkin, 
7  Ired.  L.  206.  Nor  is  it  forgery  to  alter  the  terms  of  a  lease  to  correspond 
with  the  understanding  of  the  parties  at  the  time  of  its  execution:  Patili  v. 
Commxmvoealth,  7  Week.  Notes  of  Cas.  396;  S.  C,  1  Crim.  L.  Mag.  126.  And 
where  a  material  alteration  was  made  in  a  bond  to  which  the  obligor  was 
afterwards  induced  to  assent  by  certain  false  representations,  the  assent 
being  given  on  the  express  condition  that  the  representations  were  true,  it 
was  held  not  to  be  forgery:  State  v.  Flanders,  38  N.  H.  324. 

An  indictment  for  forging  an  instrument  is  sustained  by  proof  of  a  fraudu- 
lent alteration  of  it,  as  above  laid  down:  State  v.  Marvels,  2  Harring.  527. 

Under  this  head  of  forgery  by  alteration  of  instruments  may  be  included 
cases  where  blanks  are  filled  fraudulently  and  without  authority.  Thus,  it 
has  been  held  to  be  forgery  to  fill  a  blank  check  with  a  larger  sum  than  was 
intended,  and  to  use  such  a  check  for  a  purpose  different  from  that  authorized : 
WrigfU,  Roden  and  Holgate^s  case,  1  Lewin  C.  C.  135;  Rex  v.  Uart,  1  Mood. 
<;.  C.  486;  S.  C,  7  Car.  ft  P.  632;  Queen  v.  Wilson,  2  Cox  C.  C.  426;  S.  C, 
1  Den.  G.  G.  284;  StaU  v.  Kroeger,  47  Mo.  552.  But  it  was  held  in  Abbott 
▼.  Rose,  62  Me.  104;  16  Am.  Rep.  427,  that  the  fraudulent  filling  of  bhmks  in 
4UI  instrument  which  were  intended  to  be  filled  was  not  a  foigery  but  a  mere 
breach  of  trust. 

Pbocubimo  Gbnuinx  Siokatubs  by  Fraud. — ^The  decided  weight  of  author* 
ity  is  in  favor  of  the  position  that  it  is  not  forgery  to  procure  the  signing  of  an 
instrument  by  the  party  purportingto  be  bound  by  it  by  fraudulent  reprcsenta* 
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tioBS  as  to  its  oontents,  or  by  falsely  reading  it  in  his  hearing  when  he  is  illit- 
erate: Regina  ▼.  CoUins,  2  Mood.  &,  R.  461.  As  where  an  instnunent  wa» 
altered  without  a  party's  knowledge,  after  it  had  been  read  to  him:  Regina 
▼.  "Cfuidtnck,  Id.  5i5.  So,  where  a  note  for  a  large  sum  was  read  to  the 
promisor  as  being  for  a  smaller  som,  and  he  was  thereby  induced  to  sign  itr 
Hill  ▼.  State,  1  Yerg.  75;  Commonwedlik  v.  Sanhey,  22  Pa.  St.  390.  In  the 
latter  case,  Black,  C.  J.,  delivering  the  opinion  of  the  court,  said  that  the 
act  was  a  forgery,  according  to  all  the  text-writers  on  criminal  law,  from 
Coke  to  Wharton,  but  that  the  doctrine  was  not  supported  by  the  ancient  £!ng- 
lish  cases,  and  was  opposed  by  the  modem  ones,  as  well  as  by  the  prepontler- 
ance  of  American  authority;  and  that  the  act  did  not  constitute  forgery ,> 
because,  though  there  was  a  fraudulent  intent,  there  was  no  false  making, 
and  therefore  it  was  a  mere  cheat.  Continuing  his  opinion,  he  said:  "If 
every  trick,  or  false  pretense,  or  fraudulent  act  by  which  a  person  is  induced 
to  put  his  name  to  a  paper  which  he  would  not  otherwise  have  signed,  is  to  be 
called  a  forgery,  where  shall  we  stop,  and  what  shall  be  the  rule  ?  Is  it 
forgery  to  take  a  note  for  a  debt  known  not  to  be  due  ?  Or  to  procure  a  deed 
for  valuable  land  by  fraudulently  representing  to  the  ignorant  owner  that  it 
is  worthless  ?  Or  to  get  a  legacy  inserted  in  a  will  by  imposing  on  a  weak 
man  in  his  illness  ?*' 

At  variance  with  these  principles  is  the  case  of  State  v.  Shurtmf,  18  Me. 
368.  lu  that  case  it  appeared  that  the  prisoner  had  agreed  to  purchase  an 
acre  of  land,  and  had  a  conveyance  of  it  prepared,  which  he  tendered  to  the 
grantor  for  execution.  The  grantor  examined  it,  and  expressed  himself  sat- 
isfied witli  it.  He  did  not,  however,  execute  it  at  once,  but  returned  it  to 
the  x)ri8oiier,  who  then  had  another  deed  prepared,  conveying  to  him  the 
grantor's  whole  farm.  lie  presented  this  to  the  grantor  as  the  one  which  he 
had  already  examined,  and  the  latter  signed  it.  It  was  held  that  the  de- 
fendant was  guilty  of  forgery.  Weston,  J.,  speaking  for  the  court,  said; 
"It  is  not  necessary  that  the  act  should  be  done,  in  whole  or  in  part,  by  the 
hand  of  the  party  charged.  It  is  sufficient  if  he  cause  or  procure  it  to  be 
done.  The  instrument  was  false.  It  purported  to  be  the  solemn  and  volun» 
tary  act  of  the  grantor,  in  makiog  a  conveyance  to  which  he  had  never  as- 
sented. The  whole  was  done  by  the  hand  or  by  the  x>rocurement  of  the 
defendant.  It  does  not  lessen  the  turpitude  of  the  offense  that  the  party 
whom  he  sought  to  defraud  was  made  in  part  his  involuntary  agent  in  effect- 
ing his  purpose.  If  he  had  employed  any  other  hand,  he  would  have  been 
responsible  for  the  act.  In  truth,  the  signature  to  that  false  instrument,  in 
a  moral  and  legal  point  of  view,  is  as  much  imputable  to  him  as  if  he  had 
done  it  with  his  own  hand.  The  art  and  management  used  has  no  tendency 
to  mitigate  the  charge.  *  *  *  When  the  false  making  with  an  evil  de- 
sign is  proved,  artful  subterfuges  in  defense  have  been  disregarded. *' 

It  seems  to  be  impossible  to  reconcile  this  decision  with  those  already  cited» 
There  is,  however,  a  slight  distinction  between  them,  though  it  seems  scarcely^ 
broad  enough  to  explain  the  difference  in  the  conclusions  arrived  at  in  the 
several  cases.  In  those  formerly  referred  to,  the  instrument  which  waff* 
signed  was  that  which  the  party  intended  to  sign,  although  he  was  misinformeil 
as  to  its  contents.  In  the  case  last  cited,  the  instrument  which  was  actually 
signed  was  a  different  one  from  that  which  the  grantor  intended  to  sign,  and 
•apposed  he  was  signing. 

Fal8B  Entrie-s  in  Pars  aitd  Aocoxtnt  Books. — ^It  has  been  held,  as- 
above  stated,  that  one  can  not  be  punished  for  forgery  for  making  false  en- 
tries in  his  own  books.    There  are  several  cases,  however,  in  which  it  ha» 
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been  decided  that  it  is  forgery  to  make  false  entries  in  a  pass  book,  becansa 
BQch  books  are  in  some  sense  the  common  property  of  the  hank  and  the  ens- 
tomer,  and  the  entries  therein  are  evidence  between  them:  Regina  v.  Smithy 
Leigh  ft  C.  168;  S.  O.,  9  Cox  C.  C.  162;  Begina  ▼.  Moody,  Leigh  &  0.  173;: 
6.  C,  9  Cox  C.  C.  166;  1  Whart.  C.  L.,  sec  664.  So  it  has  been  held,  in  a. 
number  of  cases,  that  false  entries  and  false  additions  by  clerks,  cashiers,  and 
tellers  in  the  books  of  their  employers,  whether  made  to  aid  in  the  perpetra- 
tion of  future  frauds,  or  to  cover  up  frauds  already  committed,  are  punish- 
able as  forgery:  Biles  v.  CommonweaWtf  32  Pa.  St.  529;  People  v.  Phelps,  4^ 
How.  Pr.  462.  But  in  Ex  parte  Windsor,  10  Cox  C.  C.  118;  S.  C,  6  Best  & 
S.  522,  it  was  held  not  to  be  forgery  for  the  paying  teller  of  a  bank  to  make- 
false  entries  in  the  books  of  the  bank  of  the  amount  of  cash  and  securities  on. 
hand,  for  the  purpose  of  embezzlement.  Cockbum,  C.  J.,  in  the  course  of 
the  argument,  said:  "We  must  take  the  term  'forgery'  in  the  extradition 
act  to  mean  that  which  by  universal  acceptation  it  is  understood  to  mean^ 
namely,  the  making  or  altering  a  writing  so  as  to  make  the  writing  or  altera* 
tion  purport  to  be  the  act  of  some  other  person,  which  it  is  not.'*  The  at- 
tention of  the  learned  chief  justice  was  then  called  to  the  case  of  Rexv,  Uartp. 
1  Mood.  C.  C.  486,  where  it  was  held  to  be  a  fo.^gery  for  a  person  having  au- 
thority to  fill  up  a  blank  acceptance  for  one  sum  only,  to  fill  it  up  for  a  larger 
amount.  In  reply  to  this,  he  said:  "There  a  man  passes  off  as  the  accepf- 
ance  of  the  acceptor  a  different  sum  from  that  which  the  acceptor  meant. 
This  is  a  statement  to  the  bank,  not  a  statement  put  forward  by  the  bank.'* 

Wharton  says  of  this  case,  that  as  to  the  definition  of  forgery  above  given 
it  is  at  variance  with  the  case  of  Regina  v.  Ritson,  L.  R.  1  C.  C.  200,  and  that 
as  to  the  point  that  a  false  statement  to  the  party  defrauded  was  not  forgery, 
the  case  was  in  conflict  with  Regina  v.  Smit?i,  9  Cox  C.  C.  162;  S.  C,  Leigh  &^ 
C.  168;  Regina  v.  Moody,  9  Cox  C.  C.  166;  8.  C,  Leigh  ft  C.  173;  Rex  v. 
Dodd,  18  L.  T.  (N.  S.)  89. 

Beusf  that  One  is  Authobized  to  Sign. — ^Where  one  has  fair  ground  to- 
believe,  and  does  believe,  that  he  is  authorized  to  sign  another's  name  to  an 
instrument,  and  does  sign  it  witiiout  any  fraudulent  design,  it  is  not  forgery : 
Rex  V.  Forbes,  7  Car.  ft  P.  224;  Regina  v.  Parish,  8  Id.  94;  ParmeUe  v.  People, 
8  Hun,  623.  But  where  one  signs  the  name  of  a  friend  or  relative,  trusting 
that  he  will  pay  the  debt  and  will  not  prosecute,  it  is  forgery:  Regina  v. 
Beard,  8  Car.  ft  P.  143.  Generally  the  want  of  authority  to  sign  another'* 
name  must  be  proved  l^y  the  prosecution:  Slianks  v.  StcUe,  25  Tex.  (Supp.)- 
326.  Authority  to  sign  may  be  inferred  from  failure  to  repudiate  the  signa- 
ture when  first  informed  of  it:  Regina  v.  Smith,  3  Fost.  ft  F.  509;  from  failure- 
to  repudiate  previous  foigeries  of  the  same  person:  Weed  v.  Carpenter,  4 
Wend.  219;  and  sometimes  from  mere  silence  when  called  on  to  authorize  the- 
signing:  Regina  v.  BeardscUl,  1  Fost.  ft  F.  329. 

LrrsNT  TO  Befbaud  is  also  an  indispensable  ingredient  in  forgery  and  is  of 
the  very  gist  of  the  offense:  Commonwealth  v.  Ladd,  15  Mass.  526.  A  false- 
making  of  an  instrument  withqut  such  an  intent  will  not  suffice:  Fox  v.  People, 
1  N.  W.  Bep.  (IlL  Supp.  June  5,  1880)  702;  S.  C.  cited  1  Crim  L.  Mag.  66a 
There  must  be  an  intent  to  defraud  some  particular  person,  and  the  indictment, 
must  specify  such  person:  Barnum  v.  State,  15  Ohio,  717;  Williams  v.  State^ 
51  Ga.  635.  But  since  the  statute  14  Vict.  c.  100,  sea  8,  in  England,  Although 
there  must  be  an  intent  to  defraud  a  particular  person,  it  need  not  be  specifi- 
cally alleged:  Regina  v.  Hodgson,  Dears,  ft  B.  C.  C.  3;  &  C,  7  Cox  C.  C. . 
122;  in  which  case  it  was  held  not  to  be  forgery  to  counterfeit  a  diploma  of 
the  College  of  Surgeons,  and  to  hang  it  up  in  the  prisoner's  house  and  to  ex* 
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liibit  it  to  visitora  as  gennine,  there  being  no  intent  to  defraud  any  person  in 
{Mbrticular.  In  the  case  of  Queeti  v.  Tylney,  1  Den.  0.  C.  319,  the  court  were 
evenly  divided  on  the  point  as  to  whether  or  not,  when  there  was  no  person 
in  existence  to  be  defrauded  by  a  forged  will,  the  indictment  might  charge  an 
intent  to  defraud  some  person  unknown.  Where  the  intent  to  defraud  by  a 
forged  note  exists,  it  can  not  be  rebutted  by  showing  that  the  prisoner  de- 
signed and  expected  to  take  up  the  note  at  maturity:  Bex  v.  Forbes,  7  Car.  & 
P.  224;  Begina  v.  Beard,  8  Id.  143;  Commonwealth  v.  Henry,  118  Mass.  40a 
Not  Neobssabt  that  Fkaud  shoxtld  bb  Accomplished. — If  the  fraudn- 
lent  design  exists,  it  is  not  necessary  that  any  fraud  should  be  actually  per* 
petrated  to  complete  the  offense:  State  v.  Jones,  17  Am.  Dec.  483;  People  v. 
FUcJi,  19  Id.  477;  Commonwealth  v.  Ladd,  15  Mass.  526;  Jones  v.  Statf,  50 
Ala.  161;  Bembert  v.  State,  53  Id.  467;  25  Am.  Eep.  639;  Williams  r.  State, 
61  Id.  33;  Bex  v.  Goate,  1  Ld.  Raym.  737;  Begina  v.  Nash,  2  Den.  0.  C. 
493;  Bex  v.  Ward,  2  East  C.  L.,  861;  S.  C,  2  Ld.  Raym.  1461;  2  Str.  747; 
King  v.  Crocker,  2  Leach,  987.  If  the  person  intended  to  be  defrauded  could 
not  have  been  imposed  upon,  the  crime  is  nevertheless  complete:  WilUama  v. 
State,  61  Ala.  33.  So,  though  the  instrument  remains  in  the  forger's  posses* 
fiion:  King  v.  Crocker,  2  Leach,  987.  So,  too,  though  there  is  no  person  in 
•existence  in  a  condition  or  a  situation  to  be  immediateiy  defrauded:  1  Whartb 
Crira.  Law,  sec.  694;  Begina  v.  Nash,  2  Den.  C.  C.  493,  per  Maule,  J.  A 
-contrary  opinion  seems  to  be  intimated  in  2  Bish.  Crim.  Law,  sec  599. 

Lkoal  £fficact  of  Insibumbnt. — In  addition  to  a  false  making  and  an 
intent  to  defraud,  it  is  necessary  to  make  the  fabrication  of  an  instrument 
lorgery,  that  it  should  be  one  having  some  apparent  or  real  legal  efficacy:  2 
Bish.  Crim.  Law,  sec.  533.  Wharton  says  that  it  must  be  such  that^  if 
^genuine,  it  could  be  used  as  evidence  in  a  suit  with  another,  but  that  it  ia 
not  necessary  that  it  should  be  susceptible  of  such  use  against  the  person 
whose  name  is  forged:  1  Whart.  sees.  691,  692.  It  must  be  "one  which 
would  expose  a  particular  person  to  legal  process:"  Id.  sec.  680.  In  mora 
general  terms  the  instrument  must  be  such  that  the  forgery  of  it  does  or  may 
tend  to  the  prejudice  of  another's  right:  Bamum  v.  State,  15  Ohio,  717.  An 
indictment  for  forgery  must  therefore  disclose  an  instrument  which  on  its 
face  is  calculated  to  have  some  effect,  or  extrinsic  facts  must  be  alleged  which 
will  enable  the  court  to  see  judicially  its  fraudulent  tendency:  Beed  v.  StaU^ 
28Ind.396. 

Allegation  of  Extbinsio  Facts  to  Show  Effect  of  Instbumebt. — ^Ab 
«tated  in  the  case  last  cited,  extrinsic  facts  to  show  the  tendency  and  effect  of 
«  forged  instrument,  may  and  indeed  must  be  averred  in  the  indictment 
where  the  instrument  does  not,  on  the  face  of  it,  as  set  out  in  the  indictment, 
«how  such  tendency  and  effect:  People  v.  Steams,  21  Wend.  409;  StcUe  v. 
Briggs,  34  Vt.  501;  Eembert  v.  State,  53  Ala.  467;  25  Am.  Rep.  639.  In  the 
last  case  mentioned  the  indictment  was  for  forging  an  instrum<^i  in  the  fol* 
lowing  form:  "Due  8.25.  Askew  Brothers,"  "meaning  thereby  that  there 
was  due  to  the  bearer  from  said  Askew  Brothers,  a  firm  composed  of  Samuel 
H.  Askew  and  Warren  S.  Askew,  the  sum  of  eight  dollars  and  twenty-five 
cents."  The  defendant  demurred  on  the  ground  that  the  instrument,  if 
genuine,  would  be  ineffectual  for  any  purpose  because  no  payee  was  named 
therein  *and  because  there  was  no  indication  in  words  or  figures,  or  by  the 
dollar  sign,  that  there  was  any  sum  due.  The  court,  however,  overruled  the 
,  demurrer,  holding  that  the  innuendo  supplied  the  apparent  defects  of  the  in- 
etrumentk  and  adopted  the  rule  laid  down  by  Bishop  that  in  order  not  to  bt 
ihe  subject  of  for^erv.  a  writing;  must  be  void  on  its  face,  illegal  in  its  very 
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imne.  In  Carh^rry  v.  State,  11  Ohio  St.  410,  the  instrument  alleged  to 
have  been  forged  was  an  order  in  the  following  form:  *'  Gents:  Let  the  bearer 
have  one  of  yonr  smallest^  with  load,  and  charge  to  me,*'  the  indictment 
charging  the  offense  as  a  forgeiy  of  an  "  order  for  the  delivery  of  a  pistol 
with  a  load."  The  jury  convicted  the  prisoner,  but  the  court  held  the  con- 
viction erroneous,  on  the  ground  that  on  the  face  of  it  the  instrument  was 
meaningless,  and  that  without  a  proper  innuendo  in  the  indictment,  evidence 
was  not  admissible  to  explain  it. 

Instrument  Hayinq  no  Lxoal  Efficact  not  Subject  of  Foroebt. — It 
follows  from  what  has  already  been  said,  that  an  instrument  which  is  void, 
or  without  legal  efficacy  on  the  face  of  it,  or  which  is  not  shown,  by  proper 
Averments  of  extrinsic  facts,  to  be  capable  of  affecting  the  rights  of  another, 
can  not  be  the  subject  of  forgery:  Abbott  v.  Rose,  62  Me.  194;  16  Am.  Rep. 
427;  People  v.  SliaU,  9  Cow.  778;  Roode  v.  State^  6  Neb.  174;  Commonwealth 
T.  Hinds,  101  Mass.  209.  Thus  in  People  v.  Shall,  9  Cow.  778.  the  indict- 
ment was  for  the  forgery  of  a  promise  to  pay  a  certain  sum  in  labor,  no  con- 
sideration being  expressed  and  none  averred  in  the  indictment.  Cowen,  J., 
delivering  the  opinion,  held  that  such  an  instrument  was  of  no  validity,  and 
not  the  subject  of  forgery.  He  said:  "  It  could  not  be  made  the  foundation 
of  liability  like  the  letter  of  credit  [referring  to  the  instrument  alleged  to  have 
been  forged  in  Savage^s  ecue,  Styles,  12,  and  in  Ames'  ecue,  2  GreenL  365].  It 
does  not  come  within  any  of  the  cases  sustaining  indictments;  but  to  me  it 
Appears  to  be  directly  within  the  cases  cited  holding  that  an  instrument  pur- 
porting to  be  void  on  its  face,  and  not  shown  to  be  operative  by  averment,  if 
genuine,  is  not  the  subject  of  forgery.  How  is  it  possible,  in  the  nature  of 
things,  that  it  could  be  otherwise  ?  '  Void  things  are  as  no  things.'  Was  it 
over  heard  of,  that  the  foi^ery  of  a  nudum  pactum,  a  thing  which  could  not 
be  declared  on  or  enforced  in  any  way,  is  yet  indictable  ?  It  is  the  foi^gery  of 
a  shadow. 

"  I  grant  that  on  coupling  a  genuine  note,  like  the  one  in  question,  with  a 
consideration,  a  cause  of  action  would  be  made;  but  you  must  aver  the  con- 
sideration in  your  declaration,  and  show  it  in  proof  on  the  triaL  It  is  the 
subject  of  a  direct  issue.  In  that  sense,  here  may  be  the  forgeiy  of  a  piece 
of  evidence,  which  might  be  eked  out  by  other  evidence,  the  whole  forming 
A  mischievous  compound.  That  answer  would  hold  equally  in  every  case 
cited;  the  void  will,  the  void  bill  of  exchange,  the  void  receipt.  We  are  not 
to  be  put  on  an  exploring  expedition  for  possible  evils.  They  must  be  palpa- 
ble and  tangible;  a  practicable  fraud  must  be  shown  in  the  indictment,  so  that 
the  finger  may  be  put  upon  it.  That  a  false  writing,  purporting  to  be  nothing 
of  itself,  may  be  put  to  some  fancied  hse  as  an  ingredient  in  the  work  of  mis- 
chief, can  not  be  the  criterion  of  forgery.  As  Baron  Eyre  said,  in  Jones  and 
Palmer's  case,  1  Leach,  405,  the  instrument,  to  be  the  subject  of  forgery, 
must  'purport,  on  the  face  of  it,  to  be  good  and  valid  for  the  purpose  for 
which  it  was  created.'  This,  says  Mr.  East,  P.  C.  853,  note  (a),  'must  be 
onderstood  in  respect  to  the  frame  or  terms  of  the  instrument  or  writing 
ttseU.' 

'*  I  agree  that  a  man,  ignorant  of  the  technical  requisites  of  a  special  agree- 
ment, might  be  imposed  upon  by  the  paper  in  question.  This  remark,  proba- 
bly, embraces  a  majority  of  the  community  in  which  we  live,  and  most  likely 
the  very  parties  named  in  the  false  instrument.  In  this  view,  no  doubt,  tho 
deed  of  which  the  defendant  stands  convicted,  involves  all  the  moral  guilt  ol 
forgery.  He  believed  that  he  had  succeeded  in  fabricating  what  purported 
to  be  a  valid  promissory  note.     But  1^k>^  foigeiy  can  not  be  made  out  by  im« 
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puting  a  possible  or  even  actual  ignorance  of  the  law  to  the  person  intended 
to  be  ilcfrauded.  However  dark  may  be  the  moral  hne  of  a  transaction, 
courts  of  justice  can  only  act  upon  legal  crime,  upon  criminal  breaches  of  per- 
feet  legal  obligation.  Had  this  paper  been  used  as  a  token,  and  thus  made 
the  medium  of  actual  fraud  by  the  defendant,  he  would  be  punishable  as  for 
a  cheat.  Tlie  instrument  might,  in  that  relative  sense,  become  the  subject  of 
an  indictment.  It  here  stands  alone,  and  we  do  not  think  that  legal  forgery 
can  be  predicated  of  such  a  writing,  for  the  reason  fully  established  by  au- 
thority  and  principle,  that  it  is  not,  on  the  face  of  the  indictment,  of  any 
apparent  legal  effect." 

A  deed  from  a  married  woman,  not  appearing  to  have  been  acknowledged 
according  to  the  statute,  can  not  be  made  the  foundation  of  an  indictment  for 
forgery:  People  v.  Oalloway,  17  Wend.  541;  Roode  v.  State^  6  Neb.  174.  So 
a  bill,  void  by  statute  by  reason  of  not  being  attested  by  a  witness  and  be- 
cause the  payee^s  place  of  residence  is  not  specified:  MqffaJCs  case,  2  East  0. 
L.  954;  S.  C,  1  Leach,  431.  So  the  fabrication  of  a  will  subscribed  by  two 
witnesses  where  the  statute  requires  three:  WalVn  case,  2  E^t  C.  L.  053. 
So  the  counterfeiting  of  a  bill  appearing  on  its  face  to  be  void  because  it  wa» 
signed  by  two  commissioners,  when  the  act  under  which  it  purported  to  be 
issued  required  three:  StcUe  v.  Jones,  1  Bay,  207;  State  v.  Gutridge,  Id.  285. 
So  an  agreement  expressing  no  consideration  or  mutuality  was  held  not  to  be 
the  subject  of  forgery,  without  averments  in  the  indictment  of  matters 
aliujide,  showing  how  it  might  be  made  to  operate  injuriously,  in  People  v. 
TomJinson,  35  Cal.  603.  So  a  warrant  on  the  state  treasury,  which  is  void  on 
its  face  for  want  of  a  seal:  Cunningham  v.  People,  4  Hun,  455,  where  it  was 
held  that  if  the  statute  prescribes  the  form  of  an  instrument  unknown  to  the 
common  law,  so  as  to  render  any  other  form  null,  forgery  can  not  be  com- 
mitted by  making  an  instrument  of  that  character,  which  is  not  in  the  pre- 
scribed form.  So  the  forgery  of  a  magistrate's  order,  without  a  seal,  direct-* 
ing  the  payment  of  money,  where  the  statute  requires  a  seal,  is  not  within 
the  act  making  forgeiy  a  felony:  Hex  v.  Rushioorih,  Iiuss.  &  lly.  317. 

In  Commonwealth  v.  Hinds,  101  Mass.  209,  the  instrument  alleged  to  have 
been  forged  was  as  follows:  '*  I  hereby  certify  that  L.  W.  Hinds  &  Co.  have 
placed  in  my  hotel  a  card  of  advertisements  as  per  their  agreement  by  con- 
tract:" and  there  being  no  averments  of  extrinsic  niatter  showing  its  adapta- 
tion for  a  fraudulent  use,  it  was  held  void  on  its  face,  and  therefore  not  a 
subject  of  foigery.  In  HoweJl  v.  State,  37  Tex.  591,  the  following  memo- 
randum was  decided  not  to  be  a  subject  of  forgery:  **  2  hides,  $4.  Sitman.'* 
So  where  the  instrument  charged  to  have  been  forged  was  of  the  following 
form: 

"Ko.  6414.  Blackburn  bank.  30  shillings.  I  promise  to  take  this  as 
thirty  shillings  on  demand  in  part  for  a  two-pound  note,  value  received. 
Ent*d,  J.  C.  Blackburn.    Sept.  18,  1821.    No.  0414. 

For  Cunliffe,  Brooks  &  Co., 

"Thirty  shillings.  R  Cuklufb.'* 

it  was  decided  that  the  defendant  could  not  be  convicted:  Rex  v.  Burke, 
Euas.  &  Ey.  496.  So,  under  the  New  York  statute,  the  following  instrument 
vas  held  too  indefinite  to  be  the  subject  of  forgery:  "  Pay  to  John  Low  or 
bearer,  1500  dollars  in  N.  Myers'  bills  or  yours:'*  People  v.  Farrington,  14 
Johns.  348.  So  an  instrument  which  is  functus  officio^  as  an  order  which  htm 
been  satisfied  and  taken  up  by  the  drawer,  and  is  then  altered  by  him  for  a 
fraudulent  purpose:  People  v.  Fitch,  19  Am.  Dec.  477;  Brittain  v.  Ba$Us  o/ 
London,  3  Fost  &  F.  465;  S.  C,  11  W.  E.  669;  or  a  notice  of  execution  of  • 
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-writ  of  inqiiiry  which  has  already  been  served:  People  r.  Cody,  0  Hill,  490. 
■So  a  certificate  purporting  to  be  signed  by  a  United  States  mustering  ofBcer, 
to  enable  one  to  draw  bounty  from  a  county  where  there  was  no  legal  appro- 
priation for  the  payment  of  such  bounties,  was  held  void  on  its  face,  and 
therefore  not  the  subject  of  forgery,  there  being  no  averment  of  any  extrinsio 
matter  showing  its  fraudulent  tendency:  Heed  v.  StcUe,  28  Ind.  396.  So  a  note 
which  is  void  for  want  of  a  signature:  Rex  v.  Pateman,  Buss.  &  By.  455.     So 

«  check  or  draft  payable  **  to  the  order  of ,"  or  "  to or  order :*» 

Williams  v.  State,  51  Ga.  535;  Rex  v.  Richards,  Russ.  &  Ry.  193;  Rex  v. 
Randall,  Id.  195.     But  it  was  held,  on  tho  contrary,  in  Harding  v.  State,  54 

Ind.  359,  that  a  promissory  note,  payable  **  to  the  order  of ,"  might  be 

the  subject  of  forgery,  inasmuch  as  the  holder  could  complete  it  at  any 
moment  by  inserting  his  own  name  in  the  blank.  Counterfeiting  the  name  of 
a  celebrated  painter,  and  affixing  it  to  a  picture  for  the  x>urpo8e  of  enhancing 
its  market  value,  it  seems,  is  not  forgery,  because  it  imposes  no  legal  liability 
upon  any  one:  Regina  v.  Closs,  Dears.  &  B.  460;  S.  C,  7  Cox  0.  C.  494;  1 
Whart.  0.  L.,  sec  681.  In  State  v.  Anderson,  30  La.  An.  557,  it  was  held 
not  to  be  forgery  for  a  member  of  the  Louisiana  returning  board  of  1876  to 
counterfeit,  alter,  or  fabricate,  for  a  fraudulent  purpose,  a  ''consolidated 
statement  **  of  votes  purporting  to  be  signed  by  the  supervisor  of  Vernon 
pariah,  it  appearing  that  the  consolidated  statement  was  not  by  law  evidence 
of  any  fact  whatever,  and  therefore  was  not  such  an  instrument  as  could 
prejudice  any  one's  rights  or  could  be  made  use  of  in  effecting  a  fraud. 

It  has  been  held,  also,  contrary  to  the  doctrine  laid  down  in  the  principal 
case,  that  to  counterfeit  and  give  to  a  slave  a  certificate  of  his  freedom  for  the 
purpose  of  aiding  his  escape,  was  not  forgery.  The  case  was  as  follows:  The 
prisoner  was  indicted  for  forging  and  giving  to  a  slave  of  one  Caruthers,  ' '  with 
intent  to  defraud  the  said  Caruthers,**  an  instrument  of  the  following  tenor: 
"The  bearer,  Martin  Rivers,  was  raised  by  William  E.  Williams  of  said  county 
and  ctate.  This  is  to  certify  that  Martin  Bivers  was  free-born,  'and  bound  to 
me  until  he  was  twenty-one  years  of  age;  his  time  was  out  in  1819,  and  has 
conducted  himself  honestly  and  soberly,  and  behaved  himself  soberly,  and  is  a 
well-meaniug  man,'*  etc.  There  was  a  second  count  charging  an  intent  to 
defraud  Williams,  whose  name  purported  to  be  signed  to  the  document. 
Held  not  forgery:  State  v.  Smitli,  8  Yerg.  150.  Catron,  C.  J.,  said:  ''This 
indictment  charges  the  instrument  set  forth  was  forged  to  defraud  James 
Caruthers;  and  second,  to  defraud  William  E.  Williams.  Could  the  right  of 
either  be  prejudiced  by  the  instrument  ?  First  as  to  Caruthers.  Suppose 
the  instrument  true,  as  it  purports,  and  that  it  had  been  made  by  William 
R  Williams,  would  it  furnish  any  evidepce  for  any  purpose  affecting  the  legal 
rights  of  James  Caruthers  ?  Suppose  the  slave  Charles  had  claimed  to  be 
free,  could  the  counterfeited  paper  have  been  given  in  evidence  to  prove  the 
fact?  No  law  authorized  William  E.  Williams  to  give  such  certificate,  and 
it  could  not  have  any  force  in  law,  however  it  might  impose  on  the  confiding 
integrity  of  mankind,  and  afford  facilities  to  the  slave  to  pass  as  free,  and 
thereby  enable  him  to  escape  from  his  master's  service.  As  a  falsehood,  the 
paper  is  of  a  most  dangerous  character;  but  this  is  not  the  question.  Is  the 
counterfeiting  of  it  forgery  and  felony?  Could  it  defraud  Mr.  Caruthers  of  a 
legal  right,  had  it  been  made  as  it  purports?  As  a  legal  instrument  it  is 
nugatory  on  its  face,  furnishing  no  evidence  of  a  right  to  freedom  in  the 
slave;  nor  could  the  owner's  vested  right  to  his  services  be  legally  prr^judiced 
thereby.  *  *  *  It  is  sufficient  to  say,  Mr.  Williams,  whose  name  was 
counterfeited,  could  sustain  no  injury  by  the  act  of  the  defendant,  for  the 
reason  that  the  instrument  imposed  upon  him  no  duty,  nor  could  its  use  b* 
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to  the  prejudice  of  his  right.**  This  decision  seems  to  be  entirely  irrecon- 
cilable with  that  made  in  the  principal  case.  The  forgery  of  a  copy  of  »> 
decree  of  divorce  which  does  not  on  its  face  purport  to  be  a  duly  autiienti- 
cated  copy  of  the  record,  is  not  indictable,  because,  if  genuine,  it  would  not 
be  of  any  effect:  Brown  v.  People,  86  HI.  239;  29  Am.  Rep.  25.  So  the  imi- 
tation of  the  wrappers  of  certain  baking  powders  for  the  purpose  of  selling  m 
spurious  article  is  not  forgery:  Regina  v.  Smith,  8  Cox  C.  C.  32. 

On  similar  principles  to  those  adopted  in  the  cases  which  have  just  been 
considered,  it  has  been  held  that  a  mere  letter  of  introduction,  bespeaking  for 
the  bearer  the  courtesies  of  railroad  officials,  is  not  a  subject  of  forgery, 
Waterman  v.  State,  67  111.  91,  such  a  document  having  no  legal  effect  what* 
ever.  So  a  letter  recommending  a  physician  as  a  gentleman  of  skill  and  learn- 
ing in  his  profession:  Jackson  v.  Weisiger,  2  B;  Mon.  214.  So  a  letter  of 
introduction  and  recommendation  in  which  it  was  stated  that  the  bearer 
would  probably  want  a  sum  of  money  to  meet  his  engagements,  and  that  he 
would  probably  give  a  negotiable  note  payable  at  Petersburg  Elxchange 
Bank,  "where  he  can  always  have  an  opportunity  to  send  at  the  shortest 
notice  and  draw,"  the  writer  expressing  his  confidence  that  the  party  to 
whom  the  letter  was  addressed  would  either  let  the  bearer  have  the  money 
or  indorse  for  him,  but  there  being  no  intimation  that  the  writer  would  be  in 
any  way  resx)onsible:  Foulkea  v.  Commonwealth,  2  Bob.  Va.  836.  On  the 
other  hand  it  was  held  in  Ames*  case,  2  Greenl.  365,  that  to  counterfeit  a 
letter,  purporting  to  be  signed  by  the  selectmen  of  a  town,  of  the  following 
tenor,  was  a  forgery,  and  punishable  as  such:  '*We,  the  subscribers,  do 
recommend  to  all  persons  to  whom  it  may  concern,  that  the  bearer,  J.  Leland, 
is  a  man  of  responsibility,  and  is  able  to  satisfy  the  demand  of  five  hundred 
dollars  if  he  agrees  to;  we  understand  that  ho  has  bought  0.  V.  Ames'  land 
in  this  town,  and  is  to  pay  some  demands  in  Bucksport  for  the  said  Ames, 
and  we  should  not  be  afraid  to  be  Mr.  Leland's  bondsmen  for  two  or  three 
hundred  dollars.  Mr.  Ames  and  Mr.  Leland  have  made  a  bargain,  and  have 
requested  us  to  recommend  Mr.  Leland  so  that  he  may  satisfy  the  demands 
of  the  said  Ames." 

Mellen,  0.  J.,  delivering  the  opinion  of  the  court,  said  of  this  instrument: 
"The  first  question  is,  whether  it  is  'an  obligation  in  writing,'  as  alleged, 
and  would  have  bound  the  selectmen,  had  it  been  genuine,  and  actoally 
signed  by  them.  On  this  point  we  can  not  doubt.  It  would  have  subjected 
them  to  liability  either  in  the  form  of  an  action  of  assumpsit,  as  a  letter  of 
credit  to  the  amount  of  five  hundred  dollars;  or  to  an  action  on  the  case  in 
the  nature  of  deceit,  as  a  fake  representation  made  with  intent  to  defraud.*' 
The  only  apparent  difference  between  this  case  and  that  of  FotUhes  v.  C'om- 
monwealth,  previously  cited,  is  that  in  this  there  is  a  decided  intimation  ol 
a  willingness  on  the  part  of  the  pretended  writers  to  be  personally  respoii* 
lible  for  the  bearer's  fulfillment  of  his  engagements. 

A  letter  of  recommendation  of  one  applying  for  and  obtaining  an  appoint- 
ment  as  police  officer  has  been  held  a  subject  of  forgery:  Regina  v.  JIocJl 
Dears.  &  K  550.  So  a  certificate  of  character  for  sobriety  and  seamanslup. 
to  enable  one  to  obtain  a  certificate  from  the  examiners  of  the  corporation 
of  Trinity  house  to  act  as  a  master  of  a  vessel:  Regina  v.  Toschack,  1  Den. 
O.  0.  492.  So  a  certificate  of  character,  purporting  to  have  been  given  by 
the  rector  of  a  parish  to  enable  the  bearer  to  obtain  an  appointment  as  mastu 
of  a  parish  school:  Regina  v.  Sharm>(in,  Dears.  285.  So  a  certificate  that  a 
ticket-of-loave  man  is  gaining  his  living  honestly,  foi*ged  for  the  purpose  of 
enabling  him  to  procure  a  sum  of  money  allowed  to  such  persons  by  law: 
Regina  v.  Mitchell,  2  Fost.  &  F.  44.     In  all  these  cases,  it  will  be  noticed 


Dec.  1831.]  Abnold  v.  Cost.  319 

that  there  was  a  fraud  upon  the  public.  But  in  Commonwealth  y.  Chandler, 
Thacher  C.  0.  187,  it  was  held  that  the  forgery  of  a  certificate  of  character 
to  enable  a  servant  to  obtain  remunerative  emplo3nnent  was  not  indictable^ 
unless  the  defendant  had  the  further  unlawful  design  of  defrauding  his  em- 
ployer of  his  money  or  goods,  ''because,'*  said  Thacher,  J.,  ''he  might  have- 
adopted  this  course  to  get  into  the  service  of  a  good  master,  and  it  is  not 
impossible,  although  the  act  was  extremely  indiscreet,  that  he  might  hare 
intended  to  be  a  faithful  servant.*' 

A  mere  affirmation  of  the  solvency  of  the  parties  to  a  note  indorsed  on  the 
instrument  was  held,  in  State  v.  Oivena,  7  Ala.  747,  to  be  a  simple  expres- 
sion of  opinion,  and  therefore  not  a  subject  of  forgery  under  the  Alabama 
statute  of  1836. 

Examples  of  Instrttmsnts  Held  Subject  to  Foboery. — An  unstamped  note 
or  an  indorsement  thereon  may  be  the  subject  of  forgery,  because  the  stamp  act 
IB  a  mere  revenue  law  which  does  not  afifect  the  validity  of  the  instrument: 
Hawhemoood'a  case,  2  East  C.  L.  955;  S.  C,  1  Leach,  257;  Bex  v.  Morton,  2 
East  C.  L.  955;  People  v.  Frank,  28  Cal.  507;  Cross  v.  People,  47  HL  152; 
StaU  V.  Mott,  16  Minn.  473;  State  v.  Young,  47  K.  H.  402;  State  ▼.  Ilaijnee,. 
6  Cold.  650;  Horton  v.  State,  32  Tex.  79;  State  v.  Hill,  30  Wis.  416,  over- 
ruling John  ▼.  State,  23  Id.  504.  So  an  instrument  which,  if  genuine,  would 
require  further  steps  to  be  taken  to  make  it  effectual;  as  a  bond  for  the  dis- 
solution of  an  attachment,  which  does  not  appear  to  have  been  approved: 
CommonroeaUh  v.  Co9teUo,  120  Mass.  358.  So  it  is  forgery  to  take  a  "pos- 
xtire  "  photographic  impression  of  a  note  on  glass,  under  24  and  25  Vict.  c.  98 
sec  19,  though  a  note  could  not  be  printed  from  such  an  impression:  Regina 
V.  Rinaldi,  Leigh  k  C.  330;  S.  C,  9  Cox  C.  C.  391.  Forgery  may  be  com- 
mitted of  the  will  of  a  living  person,  though  a  will  does  not  become  effectual 
for  any  purpose  until  the  testator's  death:  King  v.  Sterling,  1  Leach,  99; 
&  C,  2  East  C.  L.  950;  King  v.  Coogan,  1  Leach,  449;  S.  C,  2  East  C.  L. 
948^  The  forgBry  of  an  indorsement  on  a  note  payable  to  the  maker's  own 
order  is  indictable  as  a  forgery  of  the  note,  though  the  note  is  not  completed 
nntil  the  indorsement:  Commonwealth  ▼.  Dallinger,  118  Mass.  439. 

A  deed,  valid  on  its  face,  may  be  the  subject  of  forgery,  though  the  pre- 
tended grantor  is  dead,  or  has  no  title:  Hendereon  ▼.  State,  14  Tex.  503.  It 
is  not  necessary  to  allege  that  a  forged  deed,  if  genuine,  would  have  conveyed 
the  land;  it  is  sufficient  to  say  that  it  purported  to  convey  it:  State  y.  IH^er, 
65  Mo.  437.  A  protection  purporting  to  be  signed  by  a  member  of  the  privy 
council,  who  was  not  a  nobleman,  may  be  forj][ed,  although,  if  genuine,  it 
would  be  void:  Le  Roy  ▼.  Dealdns,  1  Sid.  142;  for,  as  Cowen,  J.,  says,  in 
People  V.  Shail,  9  Cow.  781,  the  defect  in  that  case  seems  to  have  been  latent. 

The  note  of  a  non-existent  bank  may  be  the  subject  of  forgery,  under  a 
statute  providing  for  the  punishment  of  forgery  in  counterfeiting  notes  "pur- 
porting" to  have  been  issued  by  a  bank:  Staie  v.  Ilayden,  15  N.  H.  355. 
So  the  note  of  a  bank  whose  charter  has  expired,  which  purports  to  have 
been  issued  previously,  may  be  the  subject  of  forgery:  White  v.  Common* 
wealth,  4  Binn.  418;  Buekland  v.  Commonwealth,  8  Leigh,  732.  So  the  note 
of  a  private  unauthorized  banker,  where  the  statute  does  not  positively  for- 
bid the  circulation  of  such  notes:  Butler  ▼.  Commonwealth,  12  Serg.  &  B. 
237.  So,  tmder  an  Arkansas  statute,  change  tickets  issued  by  a  corporation, 
and  circulating  as  money  in  violation  of  law:  Van  Home  v.  State,  5  Ark. 
849.  So,  under  a  Missouri  statute,  a  certificate  of  municipal  indebtedness, 
purporting  to  be  issued  by  a  municipality  which  has  no  power  to  issue  such 
certificates:  StaU  ▼.  Eadea,  68  Mo.  150;  30  Am.  Rep.  780;  S.  C,  cited  in  1 
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drinL  L.  Mag.  266.  It  is  no  defense  to  an  indictment  for  forging  the  signa- 
ture of  one  of  the  guardians  to  an  order  of  a  board  of  guardians,  to  show  that 
the  person  whose  name  was  signed  as  chairman  of  the  board  was  not  chair- 
man, and  that^  therefore,  the  order  was  void:  Megina  ▼.  Pike^  2  Mood.  C.  GL 
70. 

A  request  by  a  son  to  his  father  for  money  in  the  following  form:  ''Pa, 
please  send  me  ($5.00)  five  dollars/'  was  held  to  be  a  subject  of  forgery  in 
Jones  V.  States  50  Ala.  161,  where  Brickell,  J.,  delivering  the  opinion  of  tho 
•court,  said:  "  Wo  can  not  doubt  that  the  forgery  of  a  writing,  purporting  to 
be  an  order  or  request  from  a  son  to  a  father,  for  money,  is  criminal  and  pun- 
ishable. It  may  be  that  the  payment  of  the  money  by  the  parent  on  the  cr- 
uder, if  genuine,  would  be  gratuitous,  a  mere  matter  of  affection  and  favor; 
jet  it  is  as  criminal,  morally  and  legally,  to  cheat  and  defraud  him,  by  prac- 
tising on  his  affection  for,  or  favor  to,  a  child,  as  by  the  pretense  that  he  was 
being  discharged  from  a  legal  liability,  or  acquiring  a  legal  right." 

So  a  request  for  a  loan  of  money,  as  follows:  "  Would  you  be  so  kind  as 
to  lend  me  ten  or  fifteen  dollars,  and  eye  will  call  and  settle  witii  you  on  the 
twentieth,*'  may  be  the  subject  of  forgery:  United  Slates  v.  Oreen,  2  Cranch 
-0.  0.  520.  An  instrument  assuming  another's  debt  in  the  following  form: 
"  Mr.  J.  G.  Boetick,  you  will  please  to  charge  Mr.  J.  S.  Humphreys'  account 
to  us  up  to  this  date,  Feb.  7,  1849.  Twyman  &  Tannchill,"  was  held,  if 
genuine,  to  be  a  valid  undertaking,  and  to  import  a  consideration  in  Tennes- 
see, and  therefore  a  subject  of  forgery;  but  it  was  held,  further,  that  the  in- 
dictment must  charge  that  Humphreys  was  indebted  to  Bostick:  State  v. 
Humphreys^  10  Humph.  442.  An  order  in  the  foUowiug  form:  ** Please  send 
me  ten  dollars,  and  I  will  sell  some  cotton  next  weak,  and  jolj  you  the  money 
back,"  was  held  a  subject  of  forgery  in  Williams  v.  State,  61  Ala.  33. 

The  following  are  further  examples  of  instruments  which  have  been  held 
subjects  of  forgery:  A  transfer  of  stock  by  one  who  had  never  accepted  such 
stock:  King  v.  Gade,  2  Leach,  732;  S.  C,  E^t  0.  L.  874;  so,  also,  where  tho 
pretended  transferror  has  no  stock:  Id.,  per  Buller,  J. ;  an  order  for  the  de- 
livery of  goods:  liex  v.  Ward,  2  Id.  8C1;  S.  C,  2  Ld.  Rayjn.  1461;  2  Str.  747; 
Harris  v.  People,  9  Barb.  664;  so  where  the  order  does  not  name  the  party  to 
whom  it  is  addressed:  Peete  v.  State,  2  Lea  (Tenn.)  513;  a  request  for  the 
delivery  of  plates  for  engraving  bank  notes:  Peoples,  Stearns,  21  Wend.  409; 
a  note  payable  in  trade:  Ilorton  v.  State,  32  Tex.  79;  a  draft  made  payable 
^'without  acceptance:"  Queen  y.  Kinnear,  2  Mood.  &  E.  117;  an  acceptance 
of  a  conditional  order:  Commonwealth  v.  Ayei;  3  Cush.  150;  an  indorsement 
by  one  executrix  of  a  bill  payable  to  three,  under  1  Geo.  IV.,  c.  66,  sec.  3: 
liegtna  v.  Winterbottom,  1  Den.  C.  C.  41;  an  owner's  oath  to  procure  the  en- 
try of  goods  at  a  custom  house:  United  States  v.  Lawrence,  13  Blatch.  211;  an 
entry  of  a  marriage  in  tho  register:  Dudly*8  case,  2  Sid.  71;  a  summons:  Rex 
V.  Collier,  5  Car.  &  P.  160;  a  deposition:  State  v.  Kimball,  50  Me.  409;  an  or- 
der for  the  discharge  of  a  prisoner:  Rex  v.  Harris,  1  Mood.  C.  C.  393;  S.  0.» 
a  Car.  &  P.  129;  so  where  the  order  purported  to  have  been  made  by  a  cred- 
itor for  the  discharge  of  a  debtor  imprisoned  for  contempt  in  a  civil  cause:  Faw 
celt's  case,  2  East  C.  L.  8G2;  on  instrument  in  the  Chinese  language,  the 
translation  being  set  out  in  the  indictment:  People  v.  Ah  Wo,  28  CaL  205; 
a  turnpike  ticket,  purporting  to  show  that  the  bearer  has  paid  toll:  Regina  v. 
Ilowley,  9  Cox  C.  C.  160;  a  railroad  ticket:  Commonwealth  v.  Ray,  3  Gray, 
441 ;  a  printed  or  engraved  instrument  may  be  the  subject  of  forgery  as  well  as 
a  written  one:  Regina  v.  K^th,  Dears.  486;  S.  C,  6  Cox  C.  C.  533;  29  £ng.  L. 
&  £q.  558;  Commonwealth  v.  Ray,  3  Gi-ay,  -441 ;  and  as  a  notched  stick  may 
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be  a  book  of  original  entries,  Rowland  v.  Burton,  2  Harring.  288,  there  is  seem* 
ingly  no  reason  why  it  may  not  be  the  subject  of  forgery:  1  Whart.  0.  L., 
sec.  681;  HO  an  account  kept  in  pencil  on  a  shingjle:  Kendall  y.  Field,  14  Me. 
^;  1  Whart  C.  L.,  sec.  681. 

SiMiLAfiiTTTO  GEKTTilTBlNSTRUMEJeTT. — To  constitute  forgery  it  is  sufficient 
"if  the  resemblance  between  the  forged  and  the  genuine  instrument  is  such  as 
to  deceive  a  person  of  ordinary  observation,  and  thus  to  create  the  possibility 
of  fraud:  Dement  v.  State,  2  Head,  505;  State  v.  Dennett,  19  La.  An.  395.  It 
is  not  necessary  that  the  similarity  should  be  such  as  to  impose  on  an  expert: 
Hex  V.  Mazagora,  Russ.  &  By.  291.  Though  the  forged  instrument  may  differ 
materially  from  the  genuine,  yet  the  resemblance  is  sufficient  if  the  forger  has 
taken  pains  to  conceal  the  dissimilar  parts  from  ordinary  observation;  as 
where  a  forged  revenue  stamp  is  pasted  on  medicine  bottles  in  such  a  way 
that  only  the  part  which  is  similar  to  a  genuine  stamp  is  exposed:  Hex  v. 
CollkoU,  Russ.  &  By.  212;  S.  C,  2  Leach,  1048;  4  Taunt.  300.  The  omis- 
sion of  the  word  ''pounds,"  and  of  the  water-mark  in  a  forged  note  which, 
in  other  respects,  resembles  a  genuine  note,  is  not  such  a  dissimilarity  as  to 
defeat  a  prosecution  for  forgery:  King  v.  Elliot,  1  Leach,  175.  Nor  does  a 
difference  in  the  Christian  name  of  the  pretended  testator  in  a  forged  will  con- 
stitute a  fatal  dissimilarity:  Hex  v.  FUzgerald,  3  East,  C.  L.  953;  S.  C,  1 
Leach,  20;  nor  a  like  discrepancy  in  the  case  of  a  forged  note:  Hegina  v.  Ma" 
hony,  6  Cox  C.  C,  487.  Nor  is  it  any  defense  in  a  prosecution  for  forgery  of 
a  bank  note  to  show  that  the  persons  whose  names  were  signed  to  the  note 
were  not  in  fact  officers  of  the  bank:  United  States  v.  Turner,  7  Pet.  132. 
Where  the  name  which  was  intended  to  be  forged  was  "  W.  R  Capell,"  and 
the  name  si^ed  to  the  forged  instrument  was  "  W.  Cpell,*'  it  was  held  that 
the  variance  was  not  fatal,  as  there  was  sufficient  similitude  to  deceive  an  or- 
dinary observer:  Peete  v.  State,  2  Lea,  513.  So  where  the  name  of  the  payee 
in  a  bill  was  "Enos  Randole,"  and  the  prisoner,  representing  himself  to  be  that 
person,  assigned  the  bill  as  "Enos  Randell:"  Pennsylvania  v.  Misner,  Add. 
44.  But  it  was  held  in  RexY,  Story,  Russ.  &  Ry.  81,  not  to  constitute  forgery 
where  the  prisoner,  whose  name  was  John  Story,  personated  one  named  John 
fitorer,  in  drawing  themoney  on  a  postal  order,  but  indorsed  his  own  oame 
on  the  order.  And  where  there  is  a  total  dissimilarity,  so  that  the  instru- 
ment could  not,  by  any  means,  on  its  face,  be  construed  to  bind  the  pevon 
supposed  to  have  been  intended  to  be  defrauded,  an  indictment  for  forgery 
oan  not  be  sustained,  and  parol  evidence  is  inadmissible  to  show  the  person 
intended;  as  where  the  name  "  Elirere  Lowtrheiser  "  was  signed  to  an  onler, 
which,  it  was  claimed,  was  intended  for  *'Ezra  Loutzenheiser:"  Abbott 
V.  Staie,  59  Lid.  70.  So  where  one  was  indicted  for  forging  a  note  purport- 
ing to  be  a  bank  of  England  note,  and  the  forged  note  was  drawn  in  the  fol- 
lowing form: 

"No.  F.  946.     I  promise  to  pay  John  Wilson,  esq.,  or  bearer,  ten  pounds. 
London,  March  4,  1776.     £  Ten. 
"  Entered.    John  Jones.    f\>r  self  and  company  of  my  bank  in  England." 

It  was  decided  that  the  instrument  did  not  sufficiently  resemble  a  genuinA 
«iote  to  support  the  indictment:  King  v.  Jones^  1  Leach,  204. 
Am,  Daa  Yol.  ZXII->21 
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Hanson  v.  Babnes'  Lessee. 

[8  Gill  k  JoKtatm,  880.] 

No  Pbogsss  of  EzxcunoN  in  England  is  exactly  Analogous  to  the  writ 
of  Jleri  facioB  in  Maryland,  with  respect  to  the  effect  of  the  defendant'* 
death  on  the  right  to  levy  on  land. 

Writ  of  Sequestbation  Abates  by  the  Deattt  of  the  Defendant,  being  » 
personal  process  grounded  on  a  contempt,  and  requiring  the  farther  ac- 
tion of  the  court  to  make  it  effectoaL 

Defendant's  Death  does  not  Abate  an  Elegit  ob  an  Extent  upon  a  stat- 
ute merchant,  no  further  action  of  the  court  being  necessary  in  sucb 
cases. 

JuDicLAL  Writs  Generally  do  not  Abate  by  the  death  of  a  party,  but  it  is 
otherwise  as  to  original  writs. 

Fieri  Facias,  when  Issued,  Requires  no  further  Order  or  action  of  tha 
court  to  give  the  plaintiff  the  benefit  of  it^  but  the  sheriff  derives  hi» 
authority  from  it,  and  ia  bound  to  execute  it. 

Fieri  Facias  does  not  Abate  by  the  Defendant's  Death,  after  its  issu- 
ance, and  his  land  may  be  levied  on  and  sold  thereunder  without  a  scire 
facias  against  the  heirs  and  terre-tenants. 

Scire  Facias  to  Make  a  Party  of  a  New  Person  who  ia  to  be  benefited  or 
charged  by  the  execution  of  a  judgment  is  generally  necessary;  but  not 
where  the  new  party  becomes  interested  after  the  execution  has  oome  re- 
gularly to  the  officer's  hands. 

Under  the  Writ  of  Elegit,  if  there  be  Sufficient  Personalty,  the 
sheriff  can  not  levy  on  lands  under  the  statute  of  Westminster  2»  1% 
Edw.  L,  c.  18. 

Lands  were  Subjected  to  Sale  on  Execxtfion  in  the  plantations  by  the 
statute  of  5  Geo.  II.,  c.  7,  being  thereby  made  liable  for  the  payment  of 
debts,  not  secondarily,  but  equally  with  the  personalty. 

Plaintiff  has  an  Election  to  Seize  either  Land  or  Goods  under  that 
statute,  unless  restrained  under  peculiar  equitable  circumstances  from 
exercising  that  election  to  the  prejudice  of  an  alienee,  devisee,  or  heir. 

Death  of  a  Debtor  Renders  his  Lands  only  Secondarily  liable,  unless 
they  have  previously  become  liable  to  be  affected  by  an  execution. 

Parol  Evidence  of  the  Date  of  Delivery  of  an  Execution  to  the  sheriff 
is  admissible  where  he  lias  neglected  to  indorse  such  date  on  the  writ  a» 
required  by  statute,  such  requirement  being  merely  directory. 

Date  of  Deuvery  of  Execution  to  Sheriff  Immaterial. — ^Where  an  oxe» 
cution  is  issued  in  the  debtor's  life-time,  the  date  of  its  delivery  to  the- 
shoriff  need  not  be  indorsed  on  it,  or  otherwise  proved,  to  sustain  a  levy 
and  sale  of  lands  in  the  seisin  of  the  heir. 

Judgment  and  Execution  Bind  Personalty  from  the  day  of  signing  th» 
judgment,  and  from  the  teste  of  the  execution  against  all  persons,  except 
purchasers. 

Lien  of  a  Judgment  on  Lands  is  from  its  Benditzon,  and  the  ngai  of 
execution  as  to  lands  held  by  the  heir  springs  from  Stat.  6  Qeo.  IL,  a  7> 
in  connection  with  that  lien. 

Sheriff's  Sale  will  be  Presumed  to  have  been  made  upon  due  notuM^ !» 
the  absence  of  evidence  to  the  contrary. 


Dec.  1831.]       Hanson  v.  Babnes*  Lessee.  323 

Interxncb  that  NoncB  was  not  duly  Givbn  of  a  sherifiPs  sale  is  not  war- 
rmnted  by  the  production  of  a  single  defective  advertisement  not  appear- 
ing to  have  been  anywhere  published  or  posted. 

MxMOBANDUM  ov  Shsbitf's  Sals,  Wbat  SuTFidENT.— A  sherifiTs  return  of 
a  sale  nnder  a  Jieri  faeiasy  or  his  deed  to  the  purchaser,  is  a  sufficient 
memorandum  of  such  sale  within  the  statute  of  frauds. 

Such  RsTUBir  need  not  be  Indorsed  on  the  writ,  nor  need  the  deed  be  exe- 
cuted at  the  time  of  the  sale,  to  render  them  sufficient. 

Appeal  from  Charles  county  court,  in  an  action  of  ejectment 
brought  by  the  lessee  of  Barnes,  now  appellee,  against  Hanson, 
the  appellant.  At  the  trial  below  the  plaintiff  gave  iu  evidence 
a  writ  of  fieri  facias^  tested  August  27,  1824,  and  issued  on  the 
following  day  and  returnable  at  the  March  term  of  the  court,  on 
a  judgment  recovered  by  the  state  of  Maryland,  to  the  use  of 
the  plaintifiTs  lessor,  against  one  Samuel  Hanson;  with  the 
sheriff's  return  thereon  of  the  sale,  after  due  and  legal  notice, 
of  certain  negroes,  and  the  application  of  the  proceeds  to  the 
execution,  and  also  of  the  sale,  upon  due  and  legal  notice,  of 
the  land  now  in  controversy,  to  the  plaintiff,  for  a  certain  sum, 
which  was  also  applied  on  the  execution.  Accompanying  the 
return  was  a  schedule,  dated  October  9,  1824,  duly  signed  and 
sealed  by  certain  appraisers,  and  appraising  said  land  as  well  as 
the  personal  property.  Indorsed  on  this  schedule  was  the  fol- 
lowing: "January  8,  1825,  the  within  lands  sold  to  John 
Barnes  for  two  hundred  and  seventy-seven  dollars."  A  receipt 
for  the  fuU  amount  of  the  execution,  dated  June  13,  1825, 
signed  by  the  plaintiff's  lessor,  accompanied  the  return.  A 
sheriff's  deed  for  the  land  to  the  plaintiff's  lessor,  executed,  ao- 
knowleged,  and  recorded  March  G,  1826,  the  day  on  which  the 
present  action  was  commenced,  was  also  produced.  It  was  fur- 
ther proved  by  the  then  sheriff  that  the  writ  of  Jieri  facias  was 
delivered  to  him  at  nine  o'clock,  August  28,  1824,  and  that 
Samuel  Hanson  died  September  I,  1824,  possessed  of  consid- 
erable real  and  personal  property,  leaTing  the  present  defend- 
ant one  of  his  heirs  and  representatives.  It  was  proved  also 
that  the  court  was  in  session  when  the  fieri  facias  was  issued. 
The  defendant  prayed  the  opinion  of  the  court,  among  other 
things,  that  the  issuance  of  the  fieri  facias  during  the  session  of 
the  court,  without  a  special  order,  was  irregular,  and  the  pro- 
ceedings under  it  void  against  the  present  defendant;  that  as 
ihe  fieri  facias  was  not  levied  until  October  9, 1824,  after  the 
debtor's  death,  its  issuance  and  delivery  to  the  sheriff  did  not 
hind  the  lands  descended  to  the  heir;  and  that,  at  all  eyents,  if 
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there  was  a  saflEiciency  of  personal  estate  to  satisfy  the  execution, 
it  should  hai^e  been  first  taken  and  sold.  This  opinion  the 
court  refused  to  give. 

The  defendant  offered  in  eyidence  a  written  adyertisement  of 
sale  which  did  not  properly  describe  part  of  the  land,  referring 
to  it  as  being  "  Perry's  Chance,  containing  one  hundred  acres, 
more  or  less,"  whereas  it  should  have  been  **  Posey's  Chance," 
etc.  He  also  proved  by  one  Noble  Barnes,  that  he  was  the 
deputy  who  made  the  levy  and  conducted  the  sale  as  auctioneer, 
the  sheriff,  however,  being  present  and  attending  to  the  sale; 
that  the  notice  in  question  was  in  his  handwriting,  and  was  an 
original  notice  of  the  sale;  that  the  land  was  sold  on  the  day 
named  therein,  and  that  he  made  no  written  note  or  memoran- 
dum of  the  sale.  The  defendant  then  prayed  the  opinion  of  the 
eourt  that  the  sale  was  void,  unless  some  entry  or  memorandum 
of  the  same  was  proved  to  have  been  made  in  writing  at  the 
lime;  which  opinion  the  court  refused  to  give,  holding  the 
sheriff's  return  and  deed  a  sufficient  memorandum  of  the  sale; 
which  could  only  be  rebutted  by  proof  of  fraud  and  collusion 
between  the  sheriff  and  the  purchaser.  The  defendant  then 
offered  the  return  on  the  Jieri  facias  to  show  that  it  had  been 
interlined  and  written  in  different-colored  inks,  and  prayed  the 
opinion  of  the  court  that  if  the  jury  should  believe  that  the  in- 
dorsement and  return  were  made  after  the  action  was  com- 
menced, it  was  competent  evidence  of  fraud  and  collusion, 
which  the  court  refused.  The  defendant  further  prated  the 
court's  opinion  that  if  due  and  legal  notice  of  the  sale  of 
"  Posey's  Chance"  was  not  proved  to  have  been  given  as  re- 
quired by  statute,  no  title  to  said  tract  passed  by  the  sale; 
which  opinion  was  also  refused.  The  defendant  excepted  to 
the  refusal  of  the  court  to  give  the  several  opinions  prayed. 
Verdict  and  judgment  for  the  plaintiff,  from  which  the  defend- 
ant appealed. 

Brawner,  for  the  appellant,  claimed:  1.  That  the  debtor  hav- 
ing died  before  execution  executed,  land  in  the  heir's  posses- 
sion could  not  be  seized  except  upon  proof  of  a  deficiency  of 
personal  assets:  Jacob's  Law  Diet.  495;  Harding  v.  Sievenaon, 
6  Harr.  &  J.  267;  Stat.  1785,  c.  72,  sec.  5;  Stat.  1798,  c.  101; 
6ub-c.  8,  sec.  17;  1  Sellon's  Pr.  532;  AnuM  and  Copper  v. 
Nichols,  1  Harr.  &  J.  472;  McElderry  v.  SmilA,  2  Id.  72;  Stat. 
6  Oeo.  II.,  c.  7;  2.  That  parol  proof  of  the  deliveiy  of  the  writ 
to  the  sheriff  was  inadmissible;  8.  That  the  sale  was  void  by 
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the  statute  of  frauds  for  want  of  a  memorandum  in  writing;  L 
That  the  sale  as  to  *'  Posey's  Chance"  was  void  for  want  of 
legal  notice. 

(7.  Dorsey,  for  the  appellee,  contended:  1.  That  the  debtor'n 
death  after  the  delivery  of  the  Ji.fa.  to  the  sheriff  was  no  ob- 
stacle to  the  execution  of  it:  Sellon's  Pr.  528;  2.  That  the 
sherifiTs  return  was  a  sufficient  memorandum  within  the  statute 
of  frauds:  Bull's  Lessee  v.  Sheredine,  1  Harr.  &  J.  410;  Bame^f 
V.  PaUerson's  Lessee,  6  Id.  182. 

By  Court,  Archeb,  J.  It  is  supposed  that  the  death  of  the 
defendant,  before  a  levy  on  the  fieri  facias,  although  it  was  is- 
sued, and  in  the  hands  of  the  sheriff  before  his  death,  would 
render  a  scire  facias  against  the  heirs  and  terre-tenants  neces- 
sary, and  that  the  sale,  made  under  a  fieri  facias  thus  issued, 
and  thus  levied,  passed  no  title  to  the  purchaser. 

Whether  the  alienation  of  land  to  a  bona  fide  purchaser,  ot 
its  descent  to  the  heir  before  any  steps,  are  taken  by  the  plaint- 
iff to  put  his  judgment  in  execution,  would  render  a  scire  fadas 
against  the  heirs  and  terre-tenants  indispensable,  it  is  not  nec- 
essary to  determine.  For  the  question  presented  here  is, 
whether,  pending  proceedings  in  execution  of  the  judgment, 
and  which  were  all  rightful  and  proper  at  the  time  of  their 
institution,  the  death  of  the  defendant  suspends  them  in  point 
of  law,  or  if  in  fact  they  are  afterwards  put  in  execution,  the 
law  declares  them  void.  If  this  were  a  question  connected 
with  a  levy  on  personal  property,  it  would  be  too  clear  for  dis- 
cussion. The  execution  would  go  on,  and  the  plaintiff  would 
have  a  right  to  reap  the  fruits  of  his  judgment.  But  this  is  a 
levy  on  land.  Should  it  be  governed  by  different  principles? 
There  is  no  process  of  execution  in  England,  bearing  an  exact 
affinity  to  our  fieri  facias,  so  far  as  this  question  is  concerned. 
We  will,  however,  proceed  to  notice  those  which  bear  to  it  the 
strongest  resemblance. 

A  writ  of  sequestration  being  a  personal  process,  grounded 
on  a  contempt,  and  requiring  the  further  order  or  action  of  the 
court  to  give  it  an  effect  beneficial  to  the  plaintiff,  it  is  remark- 
able that  it  should  have  been  doubted  whether  it  did  not  abate 
de  facto  by  the  death  of  the  defendant.  Yet  it  appears  to  have 
been  long  in  uncertainty;  but  it  is  now  settled  that  it  does  abate 
by  the  death  of  the  defendant:  3  Atk. ;  Burdetl  v.  BockLey,  1  Yern. 
58;  2  P.  Wms.  621;  Wharam  v.  Broughton,  1  Ves.  sen.  182. 
These  determinations  will  show  the  diversity  of  views  which 
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have  been  entertained  on  the  subject,  and  the  latter  opinions 
of  the  court  will  show  that  its  abating  depends  upon  reasons 
and  principles  which  will  not  apply  to  the  process  under  con- 
sideration. 

The  writ  of  extent  on  a  statute  merchant  will  not  abate  by 
the  death  of  the  defendant:  2  P.  Wms.  621;  and  in  2  Saund. 
70  (G.)  it  is  said  that  an  extent  shall  go,  notwithstanding  the 
death  of  the  defendant  shall  be  returned  on  a  capias  ai  laicus. 
And  the  same  doctrine  would  seem  to  be  deducible  with  regard 
to  a  writ  of  extendi  facias,  issued  on  a  statute  staple,  or  on  a 
recognizance  in  the  nature  of  a  statute  staple,  from  2  Saund. 
70  (C),  in  which  the  nature  and  character  of  the  sheriff's  re- 
turn,  with  regard  to  the  lauds  extended,  where  the  sheriff  shall 
return  the  death  of  the  defendant,  is  pointed  out.  The  same 
principles  would  seem  to  apply  to  the  writ  of  elegit,  in  which 
any  future  action  of  the  court  to  give  the  plaintiff  the  entire 
benefit  of  his  execution  becomes  unnecessary;  for  the  inquisi- 
tion, appraisement,  and  delivery  of  a  moiety  of  the  lands,  is 
done  under  the  direction  of  the  sheriff,  and  the  authority  of  the 
elegit  itself.  Like  the  writs  of  elegit  and  extendi  facias  upon  a 
statute  merchant,  the  fieri  facias  requires  no  other  order  or 
action  of  the  court  to  give  to  the  plaintiff  the  fruits  of  his  exe- 
cution. These  are  reaped  when  the  sheriff  discharges  his  duty 
under  the  process.  The  mandate  goes  to  the  sheriff  to  seize 
and  sell  the  lauds,  and  if  it  be  regular  in  its  inception,  he  de- 
rives his  authority  from  the  vnrit,  and  is  bound  to  execute  it. 
Unlike  the  original  writs,  judicial  writs  do  not  in  general  abate 
by  the  death  of  the  party:  1  Bac.  Abr.,  tit.  Abatement. 

The  general  principle,  that  where  a  new  person  is  to  be  bene- 
fited, or  charged  by  the  execution  of  the  judgment,  there  ought 
to  be  a  scire  facias  to  make  him  a  party,  is  admitted;  but  it  can 
not  apply  to  a  case  where  the  new  party  becomes  interested, 
after  the  process  is  regularly  in  the  hands  of  the  officer  for  exe- 
cution. If  this  be  not  an  exception  to  the  rule,  and  a  scire 
facias  against  the  heirs  and  terre-tenants  be  necessary,  then 
successive  alienations  and  descents  might  defeat  the  plaintiff 
ad  infinitum.  Even  excessive  vigilance  could  not  always  secure 
to  the  plaintiff  the  satisfaction  of  his  judgment. 

It  is  supposed  that  there  existed  no  right  under  the ^i^ 
facias  to  levy  on  the  lands,  if  there  was  a  sufficiency  of  personal 
property  to  satisfy  the  judgment.  Under  the  writ  of  elegit,  it 
there  be  enough  of  personal  goods,  the  sheriff  ought  not  to  levy 
on  the  lands.     But  this  duty  of  the  officer,  under  the  writ  of 
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^gi^9  grows  out  of  the  statute  of  WesL  2,  13  Edw.  I.,  c.  18» 
which  gave  that  writ. 

But  the  statute  of  5  Geo.II.,  c.  1,  stripped  lands  in  the  plan- 
tations of  the  sanctity  with  which  they  had  been  guarded,  and 
by  subjecting  them  to  sale,  no  longer  considered  them  as  a  se- 
condary fund  for  the  payment  of  debts  in  the  hands  of  the 
debtor,  but  rendered  them  equally  liable  with  his  personalty. 
It  is  at  the  election  of  the  plaintiff,  whether  he  will  seize  lands 
or  goods,  and  this  has  always  been  the  construction  of  the 
statute,  unless  under  peculiar  circumstances  of  equity  he  shall 
be  restained  from  exercising  his  election,  to  the  prejudice  of  an 
alienee,  devisee,  or  heir.  It  is  true,  that  after  the  death  of  a 
debtor,  lands  are  only  secondarily  liable;  but  this  must  be 
taken  with  the  qualification,  that  prior  to  the  death  of  the 
debtor,  they  had  not  'become  liable  to  be  affected  by  an  execu- 
tion. It  does  not  appear  from  the  evidence  in  the  cause,  that 
any  indorsation  was  made  on  the  back  of  the  writ,  as  the  statute 
demands  of  the  sheriff,  of  the  day  of  its  delivery  to  him,  and  it 
is  therefore  supposed  that  parol  evidence  to  establish  that  date 
is  inadmissible.  If  this  idea  be  correct,  there  exists  scarcely  a 
ease  in  Maiylaud,  in  which  the  date  of  a  delivery  of  a  fieri 
faciaa  to  the  sheriff  could  be  proved.  This  requisition  has  in 
practice  been  neglected,  and  fallen  into  disuse.  To  give  the 
statute  such  a  construction  here,  would  make  its  provision,  in 
this  respect,  a  dead  letter.  Its  object  was  only  directory  to  the 
officer,  that  means  might  be  placed  in  the  power  of  every  one 
to  derive  benefit  from  the  salutary  provisions  of  the  statute; 
and  was  not  meant  to  exclude  other  evidence,  should  that  offi- 
cer neglect  his  duty:  Beals  v.  Guernsey,  8  Johns.  52  [5  Am.  Dec. 
848].  There  is  then  proof  in  the  record  that  the  fieri  facitis 
was  delivered  to  the  sheriff  before  the  death  of  the  debtor,  if  it 
were  material  to  have  established  that  fact.  But  suppose  the 
fact  had  not  been  established,  but  that  merely  an  execution  had 
been  issued  by  the  plaintiff  in  the  judgment;  it  is  most  certain 
that  lands  in  the  seisin  of  the  heir  might  be  levied  upon,  be- 
cause the  statute  renders  them  liable  to  seizure,  sale,  and  dis- 
position, in  the  same  manner  as  personal  property;  and  in  such 
a  case  the  levy  could  have  been  made  on  the  personal  property, 
in  the  hands  of  the  executor;  for  the  judgment  and  execution 
binds  the  personal  property  from  the  day  of  the  signing  of  the 
judgment,  and  the  teste  of  the  writ  of  execution,  against  the 
part^  himself,  and  all  other  persons  except  purchasers:  1  Saund. 
?*'^     .    It  is  true,  that  the  fieri  facias  does  not  bind  land,  aa 
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it  does  personal  property,  from  the  delivery  of  the  writ  to 
the  sheriff,  the  statute  of  Charles  II.  only  applying  to  goods;, 
but  the  lien  on  the  land  is  from  the  rendition  of  the  judgment, 
and  the  right  to  execution  of  lands,  in  the  tenure  of  the  heir, 
grows  out  of  the  statute  of  5  Geo.  II.,  c.  7,  in  connection  with 
that  lien . 

It  does  not  become  necessary  to  express  an  opinion  how  far 
the  sheriff's  sale  would  be  operative,  to  pass  title  to  a  purchaser, 
unless  he  shall  have  given  the  notice  of  sale  required  by  law,, 
because  there  is  no  evidence  in  the  record,  from  which  the  jury 
could  infer  that  notice  had  not  been  given.  The  adduction  of 
a  single  advertisement,  which  does  not  even  appear  to  have 
been  anywhere  published  or  affixed  to  give  notice  to  the  public, 
can  furnish  no  data  for  deductions  that  regular  notices  were 
not  given,  and,  in  the  absence  of  evidence  to  that  effect,  every* 
thing  is  to  be  presumed  in  favor  of  the  performance  of  his 
duties  by  the  sheriff.  It  has  been  objected  that  no  memoran- 
dum of  writing,  of  the  sale  by  the  sheriff,  was  made  at  the  time 
of  the  sale.  The  sheriff  has  made  a  return  to  the  fieri  faoiaa, 
which  evidences  the  sale,  and  has  executed  a  deed  to  the  pur- 
chaser, either  of  which  is  sufficient  evidence  of  the  sale,  and  a 
sufficient  memorandum,  in  writing,  within  the  statute  of  frauds: 
Banxey  v.  FaMerson,  6  Harr.  &  J.  182.  It  is  clearly  not  neces- 
sary that  the  return  should  be  indorsed  on  the  writ,  or  the  deed 
executed  at  the  time  of  sale. 

We  have  thus  noticed  all  the  points  which  have  been  raised 
before  us.  There  are,  in  the  record,  several  other  opinions  of 
the  court,  from  which  exceptions  have  been  taken,  but  they 
have  not  been  argued  before  us,  and  we  have  considered  them 
as  abandoned. 

Judgment  affirmed. 

JmxJMKNT  LiSN,  Law  Rblatino  TO.^See,  on  this  imbjeot,  Coombs  r,Jof 
dan,  ante,  236.    In  Anderson  v.  Tuek,  33  Md.  233,  the  principal  case  is  refeireu 
to  as  authority  on  the  point  that  the  lien  of  a  judgment  in  realty  runs  from  iti 
rendition. 

ExEoonoN  BouKD  THB  DEFENDANT'S  GooDS  at  commou  law  from  its  tetk 
Oreen  v.  Johnson,  11  Am.  Dec.  763,  and  note;  Jones  y.  Jones,  18  Id.  327. 
The  lien  of  an  execution  binds  the  goods  from  the  delivery  of  the  writ  to  the 
■heriff,  and  takes  precedence  of  transfers  subsequent  thereto:  Beals  v.  Qtierf^ 
sty,  5  Am.  Deo.  348;  Ilaggerty  v.  WiUber,  8  Id.  321;  Cresson  v.  SUmt^  Id.  873l 
Seals  V.  Allen,  9  Id.  221;  Jones  v.  Jones,  18  Id.  327. 

On  the  Death  of  the  Defendant,  it  was  held,  in  Woodcock  v.  Beimetf 
13  Am.  Dec  568,  that  execution  can  not  issue  without  a  sdre  /ados,  la 
Buckner  v.  Terrill,  12  Id.  269,  it  was  held  that  an  execution  does  not  abati 


Dec.  1831.]      TuBNER  v.  Walkeb.  329 

by  the  death  of  the  defeiidant  after  a  levy.  In  Leasee  of  MasMs  Hem  ▼. 
Long,  15  Id.  547,  it  was  decided  that  the  death  of  a  defendant  in  ezecutioik 
after  levy  does  not  prevent  the  sheriff  from  proceeding,  bnt  that  it  is  other- 
wise where  the  defendant  dies  after  the  issuance  of  the  execution  but  befor» 
levy.  On  the  other  hand,  it  is  held,  in  Brietow  v.  Payion*B  Adm*x,  15  Am.  Dec. 
134,  that  on  the  death  of  the  defendant  in  execution,  even  after  a  levy,  tho 
sheriff  can  not  proceed  without  a  revivor.  In  Jones  v.  Jones,  18  Am.  Dec 
827,  it  is  laid  down  that  in  Maryland  tkji.  /a,  tested  in  the  defendant's  life- 
time may  be  executed  after  his  death. 

To  Impeach  a  Shsbifv's  Salb  for  want  of  notice,  it  was  held,  in  Miller 
T.  Wilson,  32  Md.  300,  citing  the  principal  case,  that  such  want  of  notice  mnst 
be  affirmatively  shown. 


TuBNER  V.  Walker. 

(8  Gill  and  Jomisoxr,  877.] 

Ca.  8A.  CAN  KOT  Lboally  IssuE  FOR  THE  Resibxtb  of  a  jndgment^  where  good* 
taken  under  a  Ji  fa.  have  been  sold  for  part  of  the  amount,  until  th» 
final  return  of  such  ^. /a.  showing  the  disposition  made  of  the  goods. 

BsruBiv  ov  n.  ta.  o&  vend.  ex.  Ditrinothe  Reoess  of  the  court  is  absolutely 
void,  and  a  ea.  so,  for  the  residue  can  not  be  legally  founded  on  such 
return. 

Case  as  Remedy  tor  Malicious  Arrest. — ^Where  one  maliciously  procures 
the  issuance  of  a  ca.  sa,  from  a  court  of  competent  jurisdiction  and  the 
arrest  of  a  party  thereon,  case  is  the  appropriate  remedy. 

VoUNDATiON  ov  SUCH  AonoK  IS  Mauoe  and  want  of  probable  cause,  which 
must  be  proved. 

Fact  ov  Malice  is  a  Question  for  the  Jubt  and  an  instruction  that  the 
arrest  alone  is  sufficient  to  support  the  action  is  erroneous,  because  it 
takes  that  question  away  from  the  jury. 

Mauce  mat  be  Implied,  in  such  cases,  from  the  want  of  probable  oanse^ 
bnt  this  implication  or  presumption  is  not  conclusive. 

DEfsiTDAirr  MAT  SHOW  THAT  Hb  Aoted  UNDER  Advicb  of  couBsel,  foT  the 
purpose  of  repelling  the  inference  of  malice  arising  from  want  of  probable 
cause,  and  it  is  for  the  jury  to  say  from  all  the  circumstanoesi  whether 
he  acted  maliciously  and  for  purposes  of  oppression  or  not. 

Dbvendant's  Belizv  that  He  Acted  Leoallt  in  procuring  an  arrest^  where 
he  in  fact  proceeded  maliciously  and  without  probable  cause,  is  no  de- 
fense to  an  action  therefor. 

Bubndant's  Co2a>uor  and  Deolabations,  the  situation  of  the  parties,  the 
nature  and  extent  of  the  injurious  means  resorted  to,  and  the  seal  mani- 
fested by  the  defendant,  may  all  be  adduced  in  evidence  to  prove  malice. 

Atsements  of  Malice,  of  want  of  Pbobable  Cause,  and  of  the  final  de- 
termination of  the  prosecution  or  suit  are  generally  neoessaiy  in  an 
Mtion  for  malicious  prosecution  or  a  inalicious  arrest. 
Bulb  does  not  Afflt  where  the  action  is  for  maliciously  suing  out  a 
ea,  so.  and  procuring  an  arrest  thereunder,  if  the  ea,  sa,  was  founded 
on  a  return  of  a  venditioni  exponas  made  during  the  recess  of  the  court 
and  therefore  void;  and  if  the  facts  are  specially  set  out  showing  the 
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invalidity  of  the  return,  the  declaration  need  not  aver  the  want  of  proba- 
ble cause  and  the  final  disposition  of  the  ea.  aa, 

PlAINTITF  OAN  NOT  KeCOVEB  UPON  EVIDENGB  OF  A  GOOD  CaUBB  OF  AonOK, 

where  such  cause  of  action  is  not  averred  in  the  declaration. 

Deolabation  merelt  AiiLEOiNa  THE  lasuANOS  OF  A  OA.  8A.  and  an  axrest 
under  it,  shows  no  cause  of  action,  without  allegations  of  want  of  proba- 
ble cause,  and  of  the  final  disposition  of  the  ea.  «a.  or  of  facts  showing 
the  irregularity  of  the  ea.  «a. 

Where  a  Plaintiff  Dies  Pending  an  Appeal,  after  a  judgment  in  his  favor 
in  an  action  for  a  malicious  arrest,  a  procedendo  will  not  be  awarded  on 
reversal  of  such  judgment. 

Appeal  from  Prince  George's  county  court,  in  an  action  on 
the  case  for  a  malicious  arrest,  brought  by  the  appellee  against 
the  appellant.  The  declaration  charged  the  defendant,  now 
appellant,  with  unlawfully  and  maliciously  causing  and  procur- 
curing  a  certain  writ  of  ca,  sa.  to  be  issued  from  the  county 
<3oart  of  St.  Mary's  county,  on  December  13, 1826,  commanding 
the  arrest  of  the  plaintiff,  now  appellee,  and  with  unlawfully 
and  maliciously  delivering  the  same  to  the  sheriff,  and  with  un- 
lawfully and  maliciously  causing  and  procuring  the  said  sheriff 
to  arrest  the  plaintiff  thereon,  and  to  imprison  him  for  a  long 
time,  etc.  The  declaration  further  averred  that  the  said  writ 
was  unjust,  unlawful,  and  oppressive,  and  was  obtained  by 
fraud  and  deceit,  and  that  the  arrest  was  procured  in  abuse  of 
the  legal  process  of  the  court  and  in  contempt  of  its  authority. 
There  were  no  allegations  of  want  of  probable  cause,  or  of  the 
£nal  disposition  of  the  ca.  sa,,  or  of  any  facts  showing  that  it 
was  irregularly  or  unlawfully  issued.     Plea,  the  general  issue. 

At  the  trial,  by  consent,  the  plaintiff  introduced  in  evidence 
the  record  of  a  writ  of  ca,  sa,,  issued,  as  alleged,  on  December 
13,  1826,  on  a  judgment  in  favor  of  W.  T.  Cross  &  Co.  to  the 
use  of  Turner,  the  defendant  in  the  present  action,  against 
Walker,  the  plaintiff.  The  writ  recited  the  issuance  of  o.  Ji.fi., 
on  said  judgment,  on  March  22,  1825,  returnable  to  the  first 
Monday  iu  August,  and  a  return  thereof  on  the  return  day  to 
the  effect  that  the  sheriff  had  taken  certain  real  and  personal 
property  of  the  judgment  debtor  thereunder  which  remained 
on  hand  for  want  of  buyers,  and  had  been  replevied,  etc. 
The  ca,  sa.  also  recited  the  issuance  of  a  writ  of  venditioni  ea> 
ponas  on  August  28,  1826,  returnable  the  first  Monday  in 
March  following  for  the  sale  of  said  real  and  personal  property, 
and  a  return  of  said  vend,  ex,  on  December  12,  1826,  to  the 
effect  that  said  property  had  been  sold  for  a  sum  not  sufficient 
to  pay  the  judgment.     It  further  appeared  in  evidence  that  the 
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said  "writ  of  ca.  8(Z.  Teas  returned  "  cepi  "  on  the  first  Monday  in 
'March,  1827,  \vhen,  on  motion  of  Walker,  the  judgment  debtor, 
ihe  said  ca.  sa.  was  quashed,  and  Walker  discharged  from 
custody,  on  the  ground  that  the  vend,  ex,  was  returned  during 
the  recess  of  the  court.  It  was  further  proved  that  the  present 
plaintiff  was  arrested  under  said  writ  about  December  14, 1826, 
and  kept  in  prison  several  days;  that  the  present  defendant  was 
present  at  the  arrest,  and  directed  it  to  be  made;  that  when  the 
defendant  applied  for  said  writ  on-  the  day  of  its  issuance,  the 
clerk  at  first  refused  to  issue  it,  because  it  was  unusual,  and 
would  not  do  so  until  written  orders  were  given  therefor  by  the 
defendant's  counsel,  the  defendant  being  present  and  sanction- 
ing the  said  orders. 

The  defendant  prayed  the  cdurt  to  instruct  the  jury,  among 
other  things,  that  the  plaintiff  could  not  support  his  action,  be- 
cause the  ca.  8a.  was  legally  issued;  that  the  action  should  have 
been  trespass  vi  et  amnis,  instead  of  case;  that  if  the  plaintiff 
in  the  ca.  aa.  had  no  right  to  apply  for  it  at  the -time  of  its  issu- 
ance, it  was  issued  without  authority  and  was  a  nullity,  and  the 
sheriff  was  not  bound  to  execute  it;  and  that  if  thus  issued 
without  authority,  the  present  defendant  was  not  liable  in  dam- 
ages for  any  act  done  previous  to  the  arrest,  and  the  damages 
for  the  arrest  itself  could  only  be  recovered  in  an  action  of 
trespass  vi  ei  armis;  that  if  the  plaintiff  had  proved  any  injury 
entitling  him  to  recover  damages  in  an  action  on  the  case  for  a 
malicious  arrest,  the  narr  did  not  entitle  him  so  to  recover,  be- 
cause it  did  not  state  that  the  proceeding  in  which  such  arrest 
was  made  was  commenced  without  probable  cause  or  ended; 
that  if  this  was  an  action  on  the  case  of  any  other  description, 
the  plaintiff  could  not  recover,  because  the  declaration  did  not 
charge  the  injury  complained  of  to  have  resulted  consequentially 
from  any  act  of  the  defendant,  except  that  of  causing  the 
plaintiff's  arrest;  that  the  plaintiff  could  not  recover  if  the  jury 
should  be  of  the  opinion  that  the  defendant  believed,  and  had 
been  advised  by  counsel,  at  the  time  of  applying  for  the  writ 
and  causing  the  arrest,  that  the  issuance  of  said  writ  and  the 
said  arrest  were  legal;  and  if  they  further  believed  that  the  de- 
fendant, in  procuring  the  issuance  of  said  writ,  claimed  no 
more  than  was  due  on  a  bona  fide  judgment;  and  that  if  the  jury 
should  further  be  of  the  opinion  that  the  clerk  refused  to  issue 
the  writ  when  applied  to  by  the  defendant,  but  afterwards 
*^sued  it  in  consequence  of  the  directions  of  the  defendant's 
counsel,  though  the  defendant  was  present  at  the  time  and  re* 
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peated  his  request,  and  was  also  present  and  directed  the 
arrest,  yet  the  plaintiff  could  not  recover  on  the  pleadings  in 
this  cause. 

These  instructions  were  refused,  and  the  court  instructed  th» 
jury  that  the  ca.  sa.  was  issued  irregularly  and  illegally,  and 
that  the  arrest  of  the  plaintiff  under  it  was  a^sufficieut  ground 
to  support  the  present  action,  and  also  that  the  plaintiff  was- 
entitled  to  recover  in  the  present  form  of  action.  The  defend- 
ant excepted,  and,  after  a  verdict  and  judgment  against  him, 
brought  the  present  appeal. 

Magruder  and  Stonestreei,  for  the  appellant,  contended:  1. 
That  the  ca.  sa.  was  legally  issued:  1  Arch.  Pr.  270;  Oviai  v. 
Vynan,  1  Salk.  318;  MlOer  v.  PameU,  6  Taunt.  870;  1  Sellon'a 
Pr.  535;  2.  That  it  was  error  to  say  that  the  ca.  9a,  and  the 
arrest  under  it  were  sufficient  to  support  the  action,  without 
saying  further  that  proof  of  malice  or  of  want  of  probable 
cause  was  necessary;  that  to  warrant  a  recovery  without  alleg- 
ing and  proving  malice  and  want  of  probable  cause  the  action 
should  have  been  an  action  for  false  imprisonment,  trespass 
vi  el  armis;  and  that  it  was  error  to  refuse  to  instruct  the  jury 
that  the  plaintiff  could  not  recover  if  the  jury  were  of  opinion 
that  the  defendant  believed  and  was  advised  by  counsel  that 
the  issuance  of  the  writ  and  the  arrest  under  it  were  legal, 
citing  on  these  points:  Morgan  v.  Hughen,  2  T.  B.  225,  231; 
Snow  V.  Allen,  2  Serg.  &  Lowb.  485;  Ravenga  v.  Mclnlosh,  9  Id. 
225;  1  Stark.  Ev.  503;  Purl  y.  Duvall,  5  Harr.  &  J.  69  [9  Am. 
Dec. -490];  3.  That  there  was  error  also  in  refusing  the  instruc- 
tion as  to  the  vmt  having  been  issued  in  consequence  of  the 
directions  of  counsel,  and  not  on  the  defendant's  application; 
4.  That  the  plaintiff,  having  waived  the  trespass  and  gone  for 
consequential  damages,  was  bound  to  allege  and  prove  malice, 
want  of  probable  cause,  and  a  legal  discharge  from  arrest: 
IbvDSon  V.  Havre  de  Orace  Bank,  6  Harr.  &  J.  47  [14  Am.  Deo. 
254];  2  Saund.  PI.  and  Ev.  192. 

O.  Dorsey  and  Johnson,  for  the  appellee,  claimed:  1.  That 
case  was  the  proper  remedy  for  the  injury  here  complained  of: 
Hob.  205;  Oyford  v.  Woodgate,  11  East,  297;  Elsee  v.  Smilh,  18 
Serg.  &  Lowb.  344;  2  Saund.  PI.  &  Ev.  651;  1  Arch.  6,  284; 
Shirley  v.  WrigJU,  2  Ld.  Raym.  775;  2  Bac.  Abr.,  Execution, 
709;  2.  That  the  ca,  8a,  could  not  lawfully  issue  until  the  final 
return  of  the  previous  process,  and  a  return  in  vacation  before 
the  return  day  could  not  be  final:  Wilson  v.  Kingston,  18  Serg. 
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&  Lowb.  307;  3.  That  if  the  defendant  was  influenced  by 
malice,  the  fact  that  he  acted  by  advice  of  counsel  was  no  justi- 
fication: Bavenga  v.  Mcintosh^  9  Serg.  &  Lowb.  225;  Hewlett  t. 
Cnichley,  5  Taunt.  277. 

By  Court,  Buchanan,  C.  J.  Looking  to  the  CTidencd  in  this 
case,  it  is  perfectly  clear  that  the  writ  of  capias  ad  mtisfaden-' 
dunif  on  which  the  defendant  in  error  is  alleged  to  have  been 
maliciously  arrested,  issued  irregularly  and  illegally.  Where 
goods  taken  under  a  Ji,  fa.  have  been  sold  for  a  part  of  the 
amount  due  on  the  judgment,  a  ca,  9a.  can  not  be  legally  issued 
for  the  residue,  until  the  sheriff  has  made  a  final  return  of  the 
fi.  fa.^  showing  what  had  been  done  with  the  property.  For 
as  the  second  writ  is  grounded  on  the  first,  and  the  return 
thereof,  and  must  recite  the  proceedings  thereon,  the  first  must 
be  returned  before  the  second  can  issue.  And  it  is  proper  and 
necessary  to  the  security  of  the  defendant,  that  it  should  be  re- 
turned in  term  time,  in  order  that  he  may  have  a  day  in  court 
to  protect  his  rights.  If  it  was  otherwise,  it  would  be  in  the 
power  of  a  sheriff,  or  of  a  plaintiff  by  collusion  with  the  sheriff, 
to  practice  great  abuses.  But  when  there  is  a  return  of  the^. 
fa.  by  which  it  is  seen  what  has  been  done  with  the  property 
seized  under  it,  there  is  something  to  control  the  sheriff  and  to  re- 
strict the  plaintiff  to  the  amount  for  which  he  is  entitled  to  have 
the  body,  by  showing  how  much  he  has  already  received.  A 
fi.  fa.y  therefore,  is  always  made  returnable  in  term  time,  and 
can  not  be  otherwise  legally  returned.  And  if  it  be  returned 
to  the  clerk's  office  at  any  time  during  the  recess,  it  is  in  law 
wholly  void  and  as  no  return,  and  a  ca.  sa.  can  not  legally  be 
founded  upon  it.  The  same  principle  applies  to  a  venditioni 
exponas  f  which  was  issued  on  a  return  by  the  sheriff,  ''that 
goods  taken  under  Bfi./'a,  are  on  hand  for  the  want  of  buyers." 
And  a  ca.  «a.,  in  this  case,  was  sued  out  on  a  return  of  a  vendv* 
tioni  exponas  to  the  clerk's  office  during  the  recess  of  the  court, 
which  the  law  did  not  authorize. 

It  has  been  urged  at  bar,  that  the  action  is  misconceived,  and 
should  have  been  trespass  vi  et  armis  for  false  imprisonment. 
But  we  think  there  is  nothing  in  that  objection,  and  that  the 
court  below  did  right  in  refusing  so  to  instruct  the  jury.  If  the 
plaintiff  in  the  appeal  did  maliciously  procure  the  ca.  sa.  to  be 
issued,  and  the  defendant  to  be  arrested  under  it,  case,  for 
such  malicious  arrest,  is  the  appropriate  remedy,  the  process 
issuing  from  a  court  of  competent  jurisdiction.  It  is  not  res 
Hfwa.    The  principle  upon  which  <4uch  actions  are  sustained,  is 
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a  familiar  one  in  the  books,  and  too  well  settled  to  require  to 
be  discussed  here.  But  the  foundation  of  the  action  b^ing  malice^ 
and  a  want  of  reasonable  or  probable  cause,  which  most  be 
proved,  and  the  fact  of  malice  being  always  a  question  for  the 
jury,  the  instruction  that  the  ca.  sa,  issued  irregularly  and  ille- 
gally, and  that  the  "  arrest  of  the  defendant  in  the  appeal  an* 
der  it  was  a  sufficient  ground  to  support  the  present  action,'* 
was  wrong,  if  the  court  intended  to  say  that  the  arrest  alone, 
with  or  without  malice,  was  sufficient  to  entitle  him  to  recover; 
and  also  because  it  took  from  the  jury  the  question  of  malice. 

Malice  may  be,  and  most  commonly  is  in  such  actions,  im- 
plied from  the  want  of  reasonable  or  probable  cause,  that  being 
first  established.  But  the  presumption  of  malice,  resulting 
from  the  want  of  probable  cause,  is  not  conclusive,  and  the  de- 
fendant, for  the  purpose  of  rebutting  the  inference  of  malice, 
for  instance,  as  was  attempted  in  this  case,  may  be  let  in  to 
show  that  he  acted  under  the  advice  of  counsel;  and  whether  he 
acted  maliciously  and  for  the  purpose  of  oppression,  or  not,  is 
a  conclusion  to  be  drawn  by  the  jury  from  all  the  circumstances 
of  the  case.  And  if  he  can  prove,  or  if  it  can  fairly  be  inferred, 
from  all  the  circumstances  of  the  case,  that  he  was  not  actuated 
by  malice,  or  any  improper  motive,  it  will  be  an  anwer  to  the 
action;  because  it  disproves  that  which  is  the  essence  of  it,  the 
malice,  ivithout  which  it  can  not  be  supported.  But  in  an  ac- 
tion for  a  malicious  prosecution,  or  a  malicious  arrest,  as  this  is, 
it  is  not  enough,  as  has  been  supposed,  for  the  defendant 
merely  to  show  that  he  acted  under  professional  advice,  the  want 
of  probable  cause  having  been  first  established.  He  may  have 
done  that,  and  believed  that  he  acted  legally,  and  yet  have 
acted  maliciously,  and  for  the  purpose  of  oppression.  And 
having  acted  maliciously  and  oppressively,  and  without  reasona- 
ble or  probable  cause,  his  belief  alone,  that  he  acted  legally,  will 
not  support  him  in  his  malicious  and  oppressive  violation  of  the 
law.  However  far  his  taking  professional  advice  would  go,  if 
standing  alone,  to  show  the  absence  of  malioe,  and  a  desire  to 
act  legally  and  correctly;  yet  it  is  evidence  only  to  go  to  the 
jury  for  that  purpose,  and  may  be  rebutted  by  other  surround- 
ing circumstances,  the  whole  of  which  should  go  to  the  jury. 

Evidence  of  the  conduct  and  declarations  of  the  defendant, 
in  relation  to,  and  in  the  course  of  the  transaction;  of  the 
situation  of  the  parties;  of  the  nature  and  extent  of  the  inju* 
rious  means  resorted  to  by  the  defendant  to  effect  his  object, 
and  of  the  forwardness,  sseal,  and  activity  manifested  in  th# 
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procurement  and  use  of  the  means  employed,  may  propeilj  be 
adduced  to  prove  malice.  And  altbougb,  wbere  a  party  ba» 
acted  bona  fide,  and  witbout  malice,  under  profeBsioDal  advice 
and  direction,  wbich  be  believed  to  be  sound,  be  is  not  liable^ 
notwitbstanding  such  advice  was  in  fact  incorrect,  as  malice, 
expressed  or  implied,  must  be  proved,  yet  be  can  not  shelter 
himself  under  the  direction  and  advice  of  counsel  merely, 
against  evidence  of  purposed  malice,  or  from  which  malice  may 
fairly  be  inferred.  And  whether  he  acted  with  a  fair  bona  fide 
intention,  or  by  what  motive  he  was  really  actuated,  is  always 
a  question  purely  for  the  consideration  of  the  jury. 

It  is  generally  true,  that  in  an  action  for  a  malicious  prosecu-^ 
tion,  or  a  malicious  arrest,  malice,  and  the  want  of  reasonable 
or  probable  cause,  and  also  the  determination  of  the  prosecu- 
tion or  of  the  suit  in  which  the  writ  was  sued  out,  must  be 
averred  in  the  declaration,  and  proved  at  the  trial.  And  it  is 
objected  that  the  defendant  in  the  appeal  is  not  entitled  to  re* 
cover  under  the  declaration  in  this  cause,  there  being  no  aver-^ 
ment,  either  of  the  want  of  probable  cause,  or  of  the  final  dis» 
position  of  the  ca.  sa,,  under  which  he  is  stated  to  have  been 
arrested. 

As  respects  the  manner  of  declaring,  it  seems  to  us  that  this 
is  distinguishable  from  the  case,  either  of  an  action  for  a 
malicious  prosecution,  or  of  the  ordinary  action  for  a  malicious 
arrest.  The  reason  why,  in  the  former,  the  want  of  prob* 
able  cnse,  and  the  determination  of  the  prosecution,  must  be 
averred  and  proved,  is,  that  otherwise  the  plaintiff  might  re- 
cover in  the  action,  and  yet  be  guilty,  and  afterwards  be  con- 
victed of  the  original  charge.  And  in  the  latter,  that  he  might 
recover  in  the  action  for  a  malicious  arrest,  and  yet  the  suit  in 
which  the  writ  was  issued,  under  which  he  was  arrested,  be 
afterwards  determined  against  him.  And  thus,  in  either  case» 
the  ackial  existence  of  a  probable  cause  established,  after  a  re-^ 
covery  against  a  defendant  who  was  not  in  fault,  and  against 
whom  ihere  could  be  only  a  recovery  in  the  one  case,  on  the 
ground  Ihat  he  had  no  probable  cause  for  instituting  the  prose- 
cution; -^nd  in  the  other,  for  instituting  the  suit.  But  if,  iik 
this  case^  the  venditioni  exponas,  and  the  irregular  return  of  it  to- 
the  clerkN  office,  during  the  recess  of  the  court,  and  out  oi 
term  timt.,  had  been  set  out  in  the  declaration,  with  the  capiat 
ad  saiisfariendum  (founded  upon  that  return  and),  issued  before 
the  return  lay  of  the  vendUicni  exponas,  under  which  the  def  end- 
9  U  in  t>>  \ppeal  was  arrested  and  put  into  prison;  the  reason 
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requiring  an  averment  of  the  want  of  probable  cause,  and  of  the 
•determination  of  the  prosecution  in  an  action  for  a  malicious 
prosecution,  and  of  the  determination  of  the  suit  in  the  ordi- 
nary action  for  a  malicious  arrest,  would  not  have  existed,  the 
want  of  probable  cause  existing  apart  from,  and  not  depending 
upon  any  disposition  that  might  afterwards  be  made  of  the  ca, 
^a.;  and  the  law  declaring  that  no  ca.  sa.  can  issue  before  the 
regular  and  final  return  of  the  writ  upon  which  it  is  founded,  and 
the  return  of  the  venditioni  exponas,  and  the  recital  of  it  in  the 
ca.  aa.,  showing  that  there  was  no  such  legal  return,  and,  conse- 
quently, that  the  ca.  sa.  was  irregularly  issued,  and  without  any 
reasonable  or  probable  cause.  But  the  declaration  not  being 
60  framed,  and  there  being  no  averment  of  the  want  of  probable 
-cause,  and  of  the  final  disposition  of  the  ca,  8a.,  there  is  no  cause 
of  action  shown  in  the  declaration,  on  which  the  defendant  in 
the  appeal  is  entitled  to  recover. 

It  is  not  upon  the  evidence,  but  upon  the  pleadings,  and  evi- 
dence applicable  to  the  pleadings,  that  a  plaintiff  can  recover  in 
any  case.  It  is,  therefore,  always  necessary  that  the  declaration 
should  set  out  a  good  and  sufficient  cause  of  action,  to  be  judged 
of  by  the  court,  otherwise  it  is  in  vain  to  look  to  the  evidence 
in  the  cause,  upon  which  there  can  be  no  recovery,  vnthout  a 
•case  made  in  the  declaration.  This  declaration  sets  out  no 
such  cause  of  action.  It  merely  alleges  the  issuing  of  a  ca.  sa., 
and  that  the  defendant  in  the  appeal  was  arrested  under  it. 
But  it  does  not  show  any  irregularity  in  the  issuing  of  it,  nor 
supply  the  defect,  by  averring  the  want  of  probable  cause,  and 
the  final  disposition  of  it.  And  for  anything  appearing  in  the 
•declaration,  the  ca.  sa.  may  have  been  regularly  issued,  and 
the  defendant  in  the  appeal  properly  arrested  under  it.  And 
it  is  only  by  looking  out  of  the  declaration,  to  the  evidence 
stated  in  the  record,  that  any  cause  of  action  can  be  perceived. 
JTor  which  reason,  and  also  because  the  court  instructed  the 
jmy  that  the  arrest  of  the  defendant  in  the  appeal  under  the  co. 
sa.  was  a  sufficient  ground  to  support  the  present  action,  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  the  death  of  the  appellee  having 
been  previously  suggested,  a  procedendo  was  refused. 


AcnoN  FOE  Maliciocs  Prosecution. — That  this  action  does  not  lie 
against  one  acting  in  good  faith  under  advice  of  counsel,  see  SUme  v.  Swifts 
16  Am.  Dec.  349.  As  to  what  is  necessaiy  in  general  to  support  this  action, 
and  as  to  what  will  warrant  a  presumption  of  malice,  see  the  note  to  Frow* 
man  v.  SniiU^   12  Id.  2G5       Ab  to  when  case  is  the  proper  remedy  for 
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« inalioiooB  arrest  or  proaecntion,  see  Shaver  v.  WhiU^  8  Id.  790;  Plum^ 
0ner  v,  DenneU,  20  Id.  316.  Malice  and  want  of  probable  canse  most  be 
averred  and  proved  in  an  action  £or  malicions  prosecution:  Fantr,  McDanUl^ 
2  Id.  C60;  KeUon  v.  Bevina,  5  Id.  670;  Bell  v.  Oraham,  9  Id.  687. 
Probable  cause  is  a  good  defense  to  the  action  even  though  the  motive  was 
malicious:  Plummer  v.  Oheen,  14  Id.  672.  That  an  action  lies  for  a  malicious 
arrest  in  a  civil  suit,  see  the  note  to  WilUama  v.  Hunter^  14  Id.  600. 
The  principal  case  is  recognized  as  authority  to  the  point  that  to  sustain  an 
action  for  malicious  prosecution,  the  plaintiff  must  show  malice,  want  of  prob- 
able cause,  and  the  termination  of  the  prosecution,  in  Boyd  v.  Cross^  35  Md. 
106,  197;  to  the  point  that  malice  may  be  inferred  from  want  of  probable 
cause  in  Straus  v.  Young,  36  Id.  255;  and  for  the  position  that  malice  and 
want  of  probable  cause  are  both  necessary  to  support  the  action,  but  that  the 
former  may  be  inferred  from  the  latter,  in  Hfedeaffe  v.  Brookiyn  L\ft  Ins. 
Co..  45  Id.  204. 
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part  of  the  facts  proved,  and  assuming  the  existence  of  other  material 
and  indispensable  facts,  also  proved,  but  not  stated,  will  not  be  granted, 
unless  justified  by  a  consideration  of  all  the  facts  assumed  as  well  as 
stated. 

IvauBSD  HAS  AK  EuEcnoN  TO  ABANDON  OR  NOT,  resting  in  his  disorstion, 
and  can  not  be  compelled  to  abandon. 

Elbchon  as  to  Abandonment  mustt  be  Made  before  a  ri^^t  to  claim  for 
a  technical  or  constructive  total  loss  can  vest. 

Abandonhent  can  be  Made  onlt  for  a  Total  Loss,  and  the  insured 
must  be  advised  of  such  a  loss  before  he  can  elect  to  abandon. 

Newhfapeb  Nones  or  a  Loss  is  sufficient  to  authorize  an  abandonmeat. 

Insured  must  State  Sufficient  Grounds  for  the  abandonment  to  make 
it  valid. 

Insured  can  not  Abandon  upon  a  mere  Apprehension  of  a  total  loss, 
and  afterwards  sustain  the  abandonment  by  facts  subsequently  coming 
to  his  knowledge. 

Inforication  to  Authorize  tee  Insured  to  Give  Notigb  to  the  in- 
surers that  he  abandons,  must  be  of  such  facts  as  would  sustain  the 
abandonment  if  actually  existing  at  the  time  of  giving  such  notice. 

Stranding  of  a  Vessel  is  not  of  itself  a  substantive  ground  of  abandon- 
ment, but  attending  circumstances  may  make  it  so. 

Notice  to  the  Insurers  that  a  Vessel  has  been  Drtven  Ashore^  ao> 
cording  to  newspaper  intelligence  received  by  the  insured,  and  that  ha 
fears  from  the  dangerous  situation  in  which  she  is  that  a  total  loss  has 
ensued,  does  not  state  sufficient  reasons  for  an  offer  to  abandon. 

SuvFiciENOT  OF  AN  ABANDONMENT  DEPENDS  ou  the  Occurrence  of  facts  ooii« 
stituting  a  total  loss,  their  continuance  to  the  time  of  the  abandonment^ 
knowledge  of  them  by  the  insured,  and  communication  of  them  to  tha 

insurers,  with  an  offer  to  abandon. 
Ail  Dsa  VoIm  XXII~2a 
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Right  ov  Abandonment  is  not  to  be  Extended  on  light  grounds. 
Actual  or  Probable  Injxtbt  from  an  Erroneous  Instruction  must  ap- 
pear to  authorize  the  reversal  of  a  judgment  on  that  ground. 

Appeal  from  Baltimore  county  court  in  an  action  of  covenant 
on  a  policy  of  insurance  brought  by  the  appellant,  as  plaintiff 
below,  against  the  appellees,  who  were  defendants  below.  The 
policy  in  question  was  on  the  ship  General  Smith,  lost  or  not 
at  or  from  a  port  or  ports  in  Europe  to  Baltimore.  The  declar- 
ation contained  three  counts,  each  claiming  fifteen  thousand 
dollars  for  the  value  of  the  vessel  as  having  been  totally  lost  in 
Helvoet  roads  on  February  4, 1823,  by  being  driven  ashore  by 
the  force  and  violence  of  the  winds  and  waves,  etc.,  and 
two  thousand  dollars  for  expenses  incurred  in  endeavoring  to 
rescue  and  save  the  vessel.  The  loss  was  differently  alleged  in 
the  several  counts,  but  the  difference  is  not  material  to  be 
noticed.  Plea,  that  the  defendants  had  not  broken  their  cov- 
enant. At  the  trial  the  plaintiff  proved  his  ownership  of  the 
vessel,  the  contract  of  insurance,  and  that  he  had  tendered  a 
deed  of  cession  to  the  defendants,  which  they  had  refused.  He 
further  introduced  evidence  to  prove  that  the  vessel  sailed  on 
the  voyage  mentioned  in  the  policy  on  December  8, 1822,  from 
Botterdam  to  Baltimore;  that  on  the  fifth  of  that  month,  while 
anchored  at  Helvoet  roads,  she  was  driven  by  a  gale  about  one 
hundred  fathoms  on  a  mud  bank;  that  every  exertion  was  made 
to  get  her  off,  without  avail ;  that  ice  formed  about  her  about 
the  middle  of  December;  that  on  Februaiy  5,  the  ship  floated, 
but  as  the  ice  had  then  broken,  and  there  was  much  danger  to 
be  apprehended  from  her  getting  among  it,  every  exertion  was 
made  to  prevent  her  getting  into  the  channel;  that  she  finally 
got  off  on  February  13,  and  was  subsequently  hove  out,  and 
caulked  at  heavy  expense,  and  finally  arrived  at  Baltimore  on 
April  6,  in  a  leaky  condition,  and  was  there  libeled  by  the  sea* 
men  for  wages,  and  condemned  and  sold,  and  afterwards  re- 
paired at  considerable  expense,  and  went  to  sea  again.  It  fur- 
ther appeared  that  the  ship  was  greatly  injured  while  aground. 
The  master  was  shown  to  be  a  man  of  skill  and  intelligence, 
faithful  and  attentive  to  his  duties.  The  plaintiff  further  proved 
that  on  February  4,  1823,  he  sent  to  the  defendants  a  letter 
notifying  them  of  the  disaster  to  the  ship,  and  abandoning  her 
to  them  as  for  a  total  loss.  The  contents  of  the  letter  are 
stated  in  the  opinion. 

The  defendants  offered  evidence  tending  to  show  that  the 
vessel  could  have  been  got  off  the  bank  at  any  time  by  propel- 
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exertion,  with  little  or  no  damage  and  small  expense,  and  that 
she  was  still  a  good  ship,  etc. 

The  plaintiff  submitted  to  the  court  four  prayers  for  instruc- 
tions. The  first  was  to  the  effect  that  if  the  jury  should  find 
that  the  master  was  a  man  of  integrity  and  skill  in  his  profession 
and  acted  according  to  his  best  judgment  for  the  interests  of 
all,  and  that  on  February  4,  1823,  the  time  of  the  plaintiff's 
abandonment,  the  ship  still  continued  on  shore  and  so  remained 
until  the  thirteenth  of  that  month,  and  was  at  the  time  of  said 
abandonment  and  for  some  time  before  and  after,  in  immi- 
nent danger  of  being  wrecked  and  lost,  the  plaintiff  was  en- 
titled to  recover  for  a  total  loss,  notwithstanding  the  ship  was 
afterwards  saved,  and  notwithstanding  the  fact  that  the  jury 
might  find  that  the  master  had  erred  in  not  choosing  other  and 
better  means  for  saving  his  vessel,  if  such  error  was  one  that  a 
man  of  ordinary  skill,  judgment,  and  experience  might  have 
committed.  The  second  prayer  for  instruction,  after  stating 
the  other  facts  assumed  to  have  been  proved  substantially  aa 
in  the  first,  asked  that  the  jury  be  instructed  that  if  they  should 
find  that  notwithstanding  the  master's  exertions,  the  ship,  at  the 
time  of  the  abandonment,  continued  aground,  and  incapable, 
therefore,  of  pursuing  her  voyage,  and  if  they  should  further  find 
that  at  the  time  of  the  abandonment,  it  was  and  continued  to  be 
uncertain  and  doubtful  whether  she  could  ever  be  got  off  in 
safety,  then  the  abandonment  was  valid  and  the  plaintiff  entitled 
to  recover  for  a  total  loss.  The  third  and  fourth  prayers  made 
similar  hypothetical  statements  of  facts,  and  solicited  the  opin- 
ion of  the  court  as  to  their  constituting  a  total  loss.  It  is  not 
necessary  to  state  them  particularly,  however,  as  they  are  not 
especially  noticed  in  the  opinion. 

The  court  refused  the  instructions  prayed  for,  as  well  as  the 
instructions  asked  by  the  defendants,  and  directed  the  jury  that 
the  plaintiff's  intelligence  of  the  state  of  the  ship  authorized  the 
abandonment  as  offered  in  evidence,  if  the  facts  existing  on 
February  4  authorized  an  abandonment  for  a  total  loss;  that  the 
danger  of  being  cut  to  pieces  by  ice  was  one  of  the  perils  to 
which  the  stranding  exposed  the  vessel,  and  if,  on  February  4, 
she  was  damaged  to  the  amount  of  more  than  one  half  her 
value,  or  was  in  imminent  peril,  and  the  highest  degree  of 
probability  of  actual  or  technical  loss  existing,  then  the  plaintiff 
was  entitled  to  recover  for  a  total  loss,  unless  the  captain  had 
reason  to  believe  that  she  could  be  got  off  safely  for  one  half 
lier  value,  before  February  4,  but  neglected  to  attempt  it;  that- 
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he  was  boand  to  go  up  to  the  amount  of  half  her  value,  unless 
he  had  reason  to  believe  that  the  means  actually  used  were 
sufficient.  The  plaintiff  excepted  to  the  refusal  of  the  instruc- 
tions asked  for  by  him,  and  also  to  the  instructions  given.  This 
was  the  second  bill  of  exceptions.  There  were  two  other  bills  of 
exceptions  not  necessary  to  be  noticed,  having  been  abandoned 
on  the  argument.  Verdict  and  judgment  for  the  plaintiff  for 
five  thousand  seven  hundred  and  eighty-six  dollars  and  thirty- 
six  cents,  from  which  the  plaintiff  appealed. 

Mayer,  Johnaon,  and  Taney,  V.  S.  attorney-general,  for  the 
appellant,  cited  jRhinelander  v.  Ins.  Co.  Penn.,  4  Cranch,  41; 
Marshall  v.  Delaware  Ins.  Co.,  Id.  206,  208;  2  Marsh.  578,586, 
598,  599,  601;  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  293,  295; 
Wood  V.  Lincoln  and  Kennebeck  Ins.  Co.,  6  Mass.  482;  Phil,  on 
Ins.,  391,  442,  448,  459;  Peele  v.  Merchants'  Ins.  Co.,  3  Mason, 
27,  29,  41,  48,  53,  57.  58,  65;  Columbian  Ins.  Co.  v.  CaUeU,  12 
Wheat.  391;  Idle  v.  Eoyal  Exchange  Co.,  4  Serg.  &  Lowb.  279; 
Oreen  v.  Royal  Exchange  Co.,  6  Taunt.  71;  Bishop  v.  PenUand, 
14  Serg  &  Lowb.  33;  lialston  v.  Union  Ins.  Co.,  4  Binn.  386, 
403;  Dorr  v.  New  England  Mar.  Ins.  Co.,  4  Mass.  230;  3  Kent, 
268;  Mclver  v.  Henderson,  4  Mau.  &  Sel.  576;  Ooss  v.  Withers,  2 
Burr.  683;  MUler  v.  Fletcher,  Doug.  231;  Anderson  v.  WaUis,  2 
Mau.  &  Sel.  248. 

Olenn  and  Wirt,  for  the  appellees,  cited  2  Marsh.  565,  586, 
590,  601;  Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  0.  0.  61;  Phil, 
on  Ins.  448;  Peele  v.  Merchants*  Ins.  Co.,  3  Mason,  27;  3  Kent, 
249,  265;  Hughes  on  Ins.  416;  Bell  on  Ins.  610;  Columbian  Ins. 
Co.  V.  CaileU,  12  Wheat.  391;  Anderson  v.  WaUis,  2  Mau.  &  Sel. 
240;  Everih  v.  Smith,  Id.  278;  Falkner  v.  R'dchie,  Id.  290;  Broth- 
erston  v.  Barber,  5  Id.  418;  Cologan  v.  London  Assurance  Co.,  Id. 
446,  447;  Patrick  ^v.  Com.  Ins  Co.,  11  Johns.  13;  Suydam  and 
Wyckhof  V.  Marine  Ins.  Co.,  1  Id.  181,  183  [3  Am.  Dec.  307]; 
King  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  309;  Wood  v.  Lincoln 
and  Kennebeck  Ins.  Co.,  6  Mass.  483;  11  Petersd.  466. 

By  Court,  Dobset,  J.  The  first  and  third  bills  of  exceptions 
on  the  part  of  the  appellant  having  been  waived  or  abandoned, 
our  duty  is  to  inquire  whether  there  be  such  error  in  tlie  county 
court's  instruction  to  the  jury,  or  their  refusal  of  the  appellant's 
prayers  in  his  second  bill  of  exceptions,  as  would  require  a  re- 
versal of  their  judgment.  The  propriety  of  the  court's  denial  of 
the  several  instructions  which  they  were  called  on  to  give,  will 
b.e  first  examined. 
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The  first  prayer  presents  an  hypothetical  statement  of  facts, 
not  enamerating  all  which  had  been  proved,  but  predicated 
npon,  and  assuming  the  existence  of  tbose  material  facts,  of 
which  competent  and  adequate  testimony  had  been  offered,  and 
the  finding  whereof  was  indispensable  to  a  recovery.  These 
facts,  set  forth  in  the  bill  of  exceptions,  were  as  fully  in  the  view 
of  the  court,  in  making  a  disposition  of  the  points  presented, 
were  as  necessarily  subjects  of  consideration,  as  if  they  had  been 
incorporated  in  the  statement  itself.  The  instruction  requested 
could  not  for  a  moment  have  been  sustained;  nay,  could  not 
have  been  asked  for,  but  upon  this  assumption 

The  abandonment,  one  of  those  important  links  in  the  chain 
of  testimony,  is  expressly  referred  to,  and  was  to  be  regarded 
in  the  same  manner  as  if  the  proof  by  which  it  was  established 
had  been  set  out  in  the  statement.  If  no  sufficient  abandon- 
ment had  been  made,  the  instruction  prayed  for  could  not  bave 
been  granted.  The  finding  of  the  facts  enumerated  could  of 
themselves  form  no  basis  of  a  recovery,  as  for  a  total  loss. 
Before  the  court  could  have  instructed  the  jury  that  the  plaint- 
iff was  entitled  to  such  a  verdict,  they  must  of  necessity  bave 
determined  that  it  was  warranted  by  the  abandonment.  The 
sufficiency  of  the  abandonment,  the  correspondence  of  its 
grounds  with  those  relied  on  as  evidence  of  loss,  were  clearly 
submitted  for,  and  settled  by  the  determination  of  the  court 
below;  and  notwithstanding  the  act  of  1825,  in  reviewing  their 
judgment,  form  fit  subjects  for  discussion  before  this  tribunal. 

The  insured  is  not  compelled  in  any  case  to  abandon.  He 
has  an  election,  which  rests  in  his  discretion;  but  no  right  to 
claim  as  for  a  total  loss,  in  its  nature  technical  or  constructive, 
can  vest  until  such  an  election  be  made.  He  can  only  abandon 
for  a  total  loss;  and  his  election  to  do  so  can  never  be  made 
until  the  receipt  of  the  advice  of  the  loss.  It  has  been  urged 
by  the  appellees  that  the  intelligence  of  loss  communicated  in 
this  case  was  of  such  an  unauthentic  nature  that  the  as- 
sured was  not  authorized  to  rely  on  its  verity,  and  deal  with 
the  underwriters  accordingly.  But  we  can  not  yield  our  assent 
to  this  suggestion.  The  information  received  would  have 
carried  conviction  to  any  reasonable  mind;  was  positive,  un- 
tainted by  any  suspicions  as  to  its  truth;  and  if  the  facts  which 
it  made  known,  justified  his  abandoning,  the  insured  was  not 
bound  to  wait  for  more  authentic  advice. 

Were  the  underwriters  liable  for  a  total  loss,  under  the  aban- 
donment in  the  case  at  bar,  is  the  first  question  to  be  disposed 
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of.  Before  the  expression  of  our  opinion,  let  us  refer  to  some 
of  the  authorities  pertinent  to  this  subject :  In  Suydam  y.  Marine 
Ins.  Co,,  1  Johns.  181  [3  Am.  Dec.  307],  the  court  say,  aban- 
donment must  be  ''on  sufiScient  grounds  and  the  accident 
occasioniug  it  must  be  described  with  certainty,  so  as  to  enable 
the  underwriter  to  determine  whether  he  be  bound  to  accept. 
If  he  be  not,  he  will  of  course  refuse,  and  neglect  to  take 
measures  for  its  preservation,  which  is  one  object  of  making  an 
abandoument."  A  similar  principle  is  found  in  the  court's 
opinion,  in  King  v.  Del.  Ins.  Co.,  2  Wash.  C.  C.  309.  It  is  in- 
cumbent on  the  iusured  to  state  to  the  underwriter  a  sufficient 
reason  for  the  ofifer  to  abandon.  "  This  is  clear  from  the  nature 
and  use  of  an  nbandonment.  The  underwriter  should  have  an 
opportunity  of  judging  whether  he  is  bound  to  accept  the  offer 
or  not.  If  bound,  that  he  may  do  so  at  once,  and  take  proper 
means  for  the  preservation  of  the  property."  As  the  assured 
must,  at  the  time  of  abandoning,  state  the  grounds  upon  which 
he  makes  the  abandonment,  it  is  necessary,  in  order  to  make 
the  act  valid,  not  only  that  the  existing  facts  should  constitute  a 
total  loss;  but  also  that  the  assured  should  be  informed  of  the  ac- 
cident, which  occasions  the  loss.  He  can  not  abandon  merely 
upon  the  apprehension  that  a  total  loss  may  have  taken  place, 
and  afterwards  establish  his  right  to  do  so,  by  facts  that  subse- 
quently come  to  his  knowledge,  and  which  were  wholly  un- 
known to  him  at  the  time  of  making  the  abandonment:  Phil. 
Ins.  440.  **  The  underwriters  ought  to  know  the  grounds  of 
the  abandonment,  that  they  may  determine  whether  to  accept. 
Accordingly,  the  assured  must,  at  the  time  of  making  the  aban- 
donment, make  known  to  the  insurers  the  reasons  for  which  he 
abandons.  He  can  not  avail  himself  of  any  other  ground, 
than  that  alleged  by  him  at  the  time  of  abandoning;  and  if 
there  be  any  other  facts  (either  known  or  not  known  to  him 
at  the  time)  on  which  an  abandonment  would  be  necessary,  in 
order  to  entitle  him  to  recover  for  a  total  loss,  he  must  abandon 
anew,  before  he  can  recover  for  such  a  loss  on  account  of  those 
facts:"  Phil.  Ins.  448.  *'  The  facts  of  which  the  insured  is  in- 
formed, and  which  he  makes  known  to  the  underwriters  as  the 
ground  of  his  abandonment,  must  constitute  a  total  loss:"  PhiK 
Ins.  458. 

From  the  authorities  referred  to,  as  well  as  upon  prioci* 
pies  of  reason,  justice,  and  policy,  we  deem  this  rule  unde* 
niable,  that  the  information  which  is  sufficient  to  authorize 
the  assured  to  give  notice  to  the  underwriters  that  he  abandons, 
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mast  be  of  such  facts  and  circumstances  as  would  sustain  the 
abandonment,  if  existing  in  point  of  fact  at  the  time  the  notice 
is  given.  The  mere  stranding  of  a  vessel  forms  not,  of  itself, 
A  substantive  ground  of  abandonment.  The  right  to  abandon 
on  such  an  occurrence  depends  on  the  attending  circumstances. 
If  she  be  thrown  so  high  upon  the  beach  that  her  removal  is 
impracticable,  or  if  on  a  shore  where  the  means  of  relief  are 
^inattaiuable,  or  where  the  exertion  of  those  means  would  incur 
an  expenditure  exceeding  half  her  value,  then  is  the  assured  at 
liberty  to  abandon.  To  sustain  this  doctrine  so  constantly  met 
with  in  the  decisions  of  courts  of  justice,  and  in  writers  upon 
the  law  of  insurance,  it  can  not  be  necessary  to  refer  to  au- 
thorities. 

What  was  the  intelligence  communicated  in  this  case  ?  Sim- 
ply this:  "  I  observe  by  the  Boston  newspaper  of  the  twenty- 
ninth  of  January,  that  the  ship  Gen.  Smith,  insured  in  your 
office,  per  policy  No.  7,661,  was  driven  ashore  in  a  heavy  gale 
of  wind,  the  sixth  of  December,  and  by  a  Charleston  paper  of 
thb  twenty-sixth  of  January,  that  on  the  thirteenth  she  was  not 
}got  ofif.  In  so  dangerous  a  situation  as  Helvoet  roads,  it  is  to 
be  feared  that  a  total  loss  has  ensued."  It  h'as  not  been  con- 
tended that  the  fears  of  the  insured  are  equivalent  to  a  total 
loss,  and  constitute  a  ground  of  abandonment.  There  is  no 
«uch  head  in  insurance  law,  as  abandonment  quia  timet.  Do 
the  facts  disclosed  in  the  notice  show  a  total  loss,  either  actual 
or  technical?  For  unless  they  do,  the  abandonment  is  wholly 
•defective.  If  mere  stranding  be  not  a  total  loss,  there  is  no 
total  loss  disclosed  by  the  notice.  The  only  facts  upon  which 
«uch  a  conclusion  could  rest,  are  that  in  a  gale  of  wind  the  ship 
was  driven  on  shore,  and  had  remained  there  seven  days.  But 
whether  she  remained  there  from  choice,  to  make  some  incon- 
:8iderable  repair,  as,  for  example,  to  reship  her  rudder,  or  from 
necessity;  whether  she  was  thrown  one  foot  or  one  mile  from 
the  channel  of  the  river;  whether  she  lay  high  and  dry,  or  in 
ten  feet  water;  whether  she  had  sustained  any  damage  by  the 
accident;  whether  any  effort  had  been  made  to  get  her  afloat; 
ox  whether  the  accomplishment  of  that  object  was  impracticable, 
or  could  be  accomplished  by  the  expenditure  of  ten  dollars,  or 
.ten  thousand  dollars,  were  matters  on  which  the  insurers  were 
left  to  speculate  in  utter  darkness.  Can  it  seriously  be  urged 
^hat  the  underwriters,  by  the  tenor  and  spirit  of  their  contract, 
under  such  circumstances,  were  bound  to  have  accepted  the 
Abandonment,  and  thus  become  the  purchasers  of  the  ship,  at 
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the  Yaluation  in  the  policy  ?  If  there  be  any  case  to  sustain 
such  pretensioDB  of  the  appellants,  it  has  not  been  cited  in  the 
argument,  and  certainly  has  eluded  the  researches  of  the  court. 
It  has  been  contended  ''  that  an  abandoDment  does  not  de- 
pend on  the  information  given  at  the  time  it  is  made,  but  on 
the  facts  or  state  of  the  property  at  the  date  of  the  abandon- 
ment." This  position  can  not  be  bustained;  it  has  neither 
principle  nor  authority  to  support  it.  If  it  were  true,  it  would 
follow  that  an  abandonment  would  be  effectual  where  a  loss 
had  occurred,  although  a  knowledge  of  such  loss  had  never 
reached  either  the  insurer  or  insured,  that  the  insured  need  not 
make  known  the  intelligence  he  has  received  of  the  disaster,, 
that  information  of  the  slightest  impending  peril  would  sup- 
port an  abandonment,  if  at  the  time  it  was  made  the^ondition 
of  the  thing  insured  constituted  a  total  loss;  that  such  doctriue 
is  at  war  with  every  adjudicated  case  on  the  subject,  it  can 
hardly  be  necessary  to  remark.  Suppose  both  the  insurer  and 
insured  to  have  resided  at  Rotterdam ,  or  in  the  immediate 
vicinity  of  the  place  of  stranding,  and  that  on  the  thirteenth  of 
December  (the  time  when  the  facts  relied  on  as  showing  a  total 
loss),  the  abandonment  had  been  made;  and  made  too,  not  only 
on  the  grounds  stated  in  the  notice,  bul  upon  all  the  circum* 
stances  connected  with  the  disaster,  could  it  be  insisted  that  a 
total  loss  then  existed,  iu  point  of  fact,  or  was  **  in  the  highest 
degree  probable,"  or  that  the  moral  certainty  of  its  occurrence 
was  such,  that  upon  principles  of  reason  or  law  it  might  be- 
assumed  as  having  already  taken  place  ?  The  ship  lay  on  the 
bank  free  from  injury,  save  an  unimportant  one  to  her  rudder,, 
which  had  been  repaired.  Nothing  was  required  to  place  her 
in  a  state  of  safety  in  the  stream,  but  a  shifting  of  the  wind  to 
the  northward  or  westward.  Could  the  loosest  dictum  that  ever 
escaped  a  judicial  tribunal,  make  such  a  state  of  things  a  total 
loss?  If  the  right  of  abandonment  existed  not  where  the  con- 
tracting parties  resided,  at  the  theater  of  the  disaster,  it  derives 
no  additional  strength  from  the  fact  of  their  re^dence  being 
several  thousand  miles  distant.  The  claim  to  abandon  depends 
altogether  upon  the  nature  of  the  intelligence  received,  which, 
must  be  communicated  to  the  assurer;  but  here  it  is  attempted 
to  sustain  this  abandonment,  not  upon  the  facts  received  by 
the  assured,  and  made  known  to  the  underwriters,  nay,  not 
even  upon  the  actual  condition  of  the  property  insured,  at  the 
date  to  which  the  intelligence  relates,  but  upon  accidental  con- 
tingencies, transpiring  a  month  or  two  months  afterwards,  and 
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ueyer  preyiously  submitted  to  the  insurer,  as  the  basis  of  th& 
claim.  The  sufficiency  of  an  abandonment  rests  not  merely  on 
the  occurrence  of  facts,  which  constitute  a  total  loss,  but  upoi^ 
their  knowledge  by  the  assured,  the  communication  thereof  Uy 
the  assurer,  with  an  offer  to  abandon,  and  the  continuance  of 
the  disaster  at  the  date  of  the  abandonment. 

Were  we  to  extend  the  right  of  abandonment  to  the  extent 
to  which  it  has  been  insisted  on  in  the  present  trial,  it  would  b& 
carried  much  beyond  any  limits  heretofore  prescribed  to  it. 
According  to  our  view  of  the  subject,  this  right  has  been  al* 
ready  expanded  as  far  as  expediency  or  justice  will  tolerate.  A. 
policy  of  insurance  is  a  contract  of  indemnity,  not  of  sale.  If,. 
on  light  grounds,  or  mere  probabilities  of  loss,  a  right  of  aban* 
donment  arises,  you  concert  underwiiters  into  traders,  and  im» 
pose  on  them,  if  they  regard  the  interests  they  represent,  the^ 
duty  of  inquiring  into  the  nature  and  value  of  the  cargo  insured^ 
the  grounds  upon  which  rests  the  calculation  of  profit  from 
the  commercial  adventure,  and  all  the  probable  consequences* 
of  a  coercive  sale,  at  a  port  intermediate  the  termini  oi  the  voy* 
age;  thus  compelling  the  insured  to  make  public  that  commer- 
cial intelligence  upon  which  his  adventure  is  predicated,  and 
upon  the  concealment  of  which  depends  the  success  of  his  en- 
terprise. There  is  much  good  sense  in  the  remark  by  C.  J. 
Willes,  iu  Willes'  Bep.  640,  ''  that  insurances  were  contracts  of 
indemnity,  and  not  for  profit  or  gain ;"  and  there  is  equal  wis- 
dom in  what  is  found  in  a  learned  commentary  on  insurance' 
law:  Hughes'  Ins.  415:  ''  It  is  clear  that  a  policy  of  insurance^ 
both  in  its  object  and  form,  is  merely  a  contract  of  indemnity. 
It  contains  no  stipulation  respecting  abandonment,  has  its  or- 
igin from  the  nature  of  the  contract,  as  a  contract  of  indemnity. 
The  underwriter  does  not  stipulate,  under  any  circumstances,  to- 
become  the  purchaser  of  the  thing  insured;  it  is  not  supposed 
to  be  in  his  contemplation;  he  is  to  indemnify  only.  This  be* 
ing  the  principle,  a  practice  or  doctrine  which  is  calculated  to> 
break  in  upon  it  ought  to  be  narrowly  watched." 

The  cases  of  Peele  et  al,  v.  The  Merchants'  Ina,  Co. ,  3  Mason,  27^ 
and  Foniaine  v.  The  PJioenix  Ins,  Co.  New  York^  11  Johns.  293,. 
have  been  much  relied  on  by  the  appellants.  But  is  there  the- 
slightest  similitude  between  the  nature  of  the  facts  showing  \h» 
loss  in  those  cases,  and  those  which  belong  to  the  case  before 
usf  In  the  case  in  8  Mason,  the  Argonaut  was  cast  upon  the 
rocks,  bilged,  the  tide  flowed  freely  through  her,  her  sails  and 
rigging  cut  from  the  masts,  all  her  furniture  removed  for  safety^ 
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the  master  and  crew  had  deserted  her  expecting  her  to  go  to 
pieces;  if  the  wind  had  veered  to  the  north-west,  her  destruc- 
tion inevitable,  and  her  situation  was  so  desperate,  that  there 
remained  of  her  recovery  but  a  glimmering  ray  of  hope;  under 
these  circumstauces  Justice  Story  held  the  loss  to  be  total,  in 
accordance  with  the  opinion  of  Lord  EUenborough,  who,  in 
Anderson  v.  WaUis,  2  Mau.  &  Sel.  240,  says:  "  There  is  not  any 
•case,  nor  principle,  which  authorizes  a  total  loss,  unless  where  the 
loss  has  been  actually  a  total  loss,  or  in  the  highest  degree  prob- 
able, at  the  time  of  abandonment."  In  the  case  in  11  Johns., 
the  vessel  was  driven  against  the  rocks  at  St.  Pierre,  Martinique, 
jind  beating  against  them  some  time,  was  driven  so  high  on 
ehore,  that  when  the  gale  subsided  and  the  sea  became  calm, 
there  was  only  two  or  three  feet  water  on  the  outside  of  her. 
The  master,  mate,  and  supercargo  made  depositions  that  it 
-would  cost  more  than  her  value  to  get  her  off;  that  a  survey 
-was  had  of  the  vessel,  and  she  was  condemned  and  sold;  the 
purchaser  afterwards  got  her  off  at  an  expense  of  five  hundred 
dollars.  The  court  held,  that  her  situation  being  desperate  at 
the  time  of  the  survey,  the  subsequent  good  fortune  of  the  pur- 
chasers did  not  destroy  the  plaintiffs  right  to  recover  for  a  total 
loss,  unless  the  jury  believed  she  could  have  been  got  off  for 
lialf  her  value.  It  is  unnecessary  to  draw  the  strong  lines  of 
^discrimination  existing  between  the  cases  cited,  and  that  now 
under  consideration.  They  are  authorities  against  the  appel- 
lant's right  to  recover. 

This  first  prayer  appeara  to  have  been  framed,  and  it  was  so 
argued  before  us,  as  if  intended  to  call  on  the  court  to  decide 
that  "imminent  danger  of  being  wrecked  and  lost"  justified 
Abandonment,  and  recovery  for  a  total  loss.  In  this  aspect  of 
the  prayer,  we  entirely  concur  with  the  county  court  in  its  re- 
jection: mere  "imminent  danger"  of  a  total  loss  never  has 
been  deemed  sufficient  ground  to  entitle  the  assured  to  a  ver- 
'dict  for  a  total  loss.  The  courts  have  only  gone  thus  far  in  the 
cases  where  danger  was  not  only  imminent,  but  the  loss  in  the 
highest  degree  probable. 

We  wish  to  be  understood  as  not  expressing  any  decided 
opinion  in  this  case,  whether  if  all  the  circumstances  connected 
with  the  stranding  of  the  Qeneral  Smith,  from  the  fifth  of 
December,  1822,  to  the  sixth  of  February,  1823,  or  to  any 
previous  day,  had  been  inserted  in  a  notice  of  abandonment, 
delivered  to  the  underwriters,  that  the  plaintiff  would  not 
he  entitled  to  recover  for  a  total  loss;  but  as  at  present  advised. 
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we  should  deliberate  mach  and  long,  before  our  minds  could 
be  brought  to  the  adoption  of  such  a  conclusion. 

The  second  prayer  has  been  discussed  as  if  presenting  the 
question,  whether  the  loss  were  not  total,  "  as  by  the  stranding 
of  the  ship,  she,  for  all  the  useful  purposes  of  a  ship  for  the 
▼oyage,  is,  for  the  present,  gone  from  the  control  of  the  owner, 
and  the  time  when  she  will  be  restored  to  him  in  a  state  to 
resume  the  Yoyage  is  uncertain."  As  conclusive  of  the  affirm- 
ative of  this  question,  and  to  show  that  the  right  to  abandon  is 
immediate  and  complete,  the  appellant  relies  on  the  rule  laid 
down  by  Justice  Story,  in  the  case  of  Peele  el  al.  v.  The  Mer- 
chants' Ins.  Co.,  3  Mason,  65,  where  a  learned  and  elaborate 
review  is  taken  of  most  of  the  English  and  American  cases  on 
the  subject,  in  the  conclusion  of  which,  that  enlightened  jurist 
says:  ''  The  right  to  abandon  exists,  whenever,  from  the  cir- 
cumstances of  the  case,  the  ship,  for  all  the  useful  purposes  of 
a  ship  for  the  voyage,  is,  for  the  present,  gone  from  the  control 
of  the  owners,  and  the  time  when  she  will  be  restored  to  him 
in  a  state  to  resume  the  voyage  is  uncertain,  or  unreasonably 
distant,  or  the  risk  and  expense  are  disproportioned  to  the  ex- 
pected benefit  and  objects  of  the  voyage."  This  literal  con- 
struction and  technical  application  of  the  rule  is  wanting  in 
candor  and  justice  to  the  learned  judge.  His  rule  was  ex- 
tracted from  the  adjudicated  and  admitted  principles  and  cases 
that  he  refers  to,  which  immediately  precede  it,  and  on  which 
he  relies  as  its  basis.  It  ought  not,  therefore,  in  fairness,  to  be 
applied  to  cases  in  no  wise  analogous  in  their  circumstances; 
but  admitting  the  correctness  of  its  application  to  the  perils 
enumerated,  embargoes,  blockades,  detentions,  submersions, 
and  shipwrecks,  which  can  not  be  repaired  in  the  porta  where 
the  disasters  happen,  it  surely  is  not  a  fair  or  rational  interpre- 
tation of  the  judge's  opinion,  to  embrace  within  it  the  case  of 
mere  stranding,  when,  in  a  preceding  part  of  the  same  opinion, 
he  states  it  to  be  a  position  "incontrovertible,  that  the  mere 
standing  of  the  ship  is  not,  of  itself,  to  be  deemed  a  total  loss, 
flo  as  to  entitle  the  insured  immediately  to  abandon."  If,  how- 
ever, the  true  exposition  of  this  rule  be  such  as  is  given  it  by 
the  counsel  of  the  insured,  we  must  be  excused  in  withholding 
from  it  our  approbation.  They  allege  that  the  General  Smith, 
being  aground,  "  for  all  the  useful  purposes  of  a  ship  for  the 
voyage,  is,  for  the  present,  gone  from  the  control  of  the  owner, 
and  the  time  when  she  will  be  restored  to  him,  in  a  state  to  re« 
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Bume  the  voyage,  is  uncertain/'  and  therefore  the  insured  maj 
rightfully  abandon. 

By  the  same  system  of  reasoning,  every  stranding  would  con* 
fer  the  same  right;  as  the  time  of  disentanglement  from  such  a 
peril  is  ever  a  matter  of  uncertainty.  Before  we  could  yield 
our  assent  to  the  rule  thus  literally  expounded,  the  words  *'  and 
the  time  when  she  will  be  restored  to  him  in  a  state  to  resume 
the  voyage  is  uncertain/'  must  be  stricken  out,  and  their  place 
supplied  by  the  following  insertion:  '*  and  that  she  will  be  re- 
stored to  him  in  a  state  to  resume  the  voyage,  is  highly  im- 
probable." But  we  must  not  be  understood  as  recognizing 
this  literal  and  forced  construction  of  an  isolated  section  of  the 
court's  opinion.  It  is  manifestly  contradicted,  both  by  what 
precedes  and  follows  the  introduction  of  this  clause;  mere 
stranding  being  in  limine^  alleged  to  be  no  ground  for  abandon- 
ment, and  the  first  sentence  that  follows  the  rule,  and  which 
was  designed  to  illustrate  and  announce  its  true  meaning  and 
operation,  and  the  ground  upon  which  it  was  predicated,  de- 
clares, *'  that  in  such  a  case  the  law  deems  the  ship,  though 
having  a  physical  existence,  as  ceasing  to  exist,  for  purposes  of 
utility,  and  therefore  subject  to  be  treated  as  lost."  Could 
0uch  an  absurdity  be  imputed  to  the  law,  that  it  should  deem  a 
ship  as  ceasing  to  exist  for  purposes  of  utility,  and  be  treated 
as  lost,  because  she  was  grounded  on  a  beach,  from  which  she 
would  be  extricated  by  the  first  favorable  change  of  the  wind  ? 
Such  was  the  condition  of  the  ship,  now  the  subject  of  litiga- 
tion, at  the  time  she  was  seen  by  those  whose  reports  of  her 
disaster  reached  the  owner,  and  formed  the  ground  of  his  aban- 
donment. But  it  is  an  useless  consumption  of  time  to  inquire 
whether  the  facts  relied  on  in  the  second,  third,  and  fourth 
prayers  of  the  appellants,  in  contemplation  of  law,  amount  to 
a  total  loss.  They  were  not  made  the  grounds  of  abandon- 
ment, nor  are  they  consequences  to  have  been  anticipated,  as 
necessarily  flowing  from  them;  the  offer  to  abandon  having 
failed  to  show  the  condition  of  the  ship  desperate,  her  total 
loss,  in  the  natural  course  of  things,  inevitable,  or  ''in  the 
highest  degree  probable,"  was  wholly  invalid,  and  consequently^ 
the  very  substratum  of  the  plaintiff^s  action  having  failed,  all 
prayers  sanctioning  his  right  to  recover  for  a  total  loss,  were 
properly  rejected  by  the  court. 

Having  disposed  of  the  first  branch  of  this  case,  the  only 
remaining  inquiry  is,  has  the  appellant  any  jnst  reason  to  coin* 
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plain  of  the  inBtruction  given  by  the  coart  to  the  jury  ?  To 
justify  the  reversal  of  a  court's  judgment,  on  the  ground  of 
their  having  given  an  erroneous  instruction  to  the  jury,  it  must 
be  made  to  appear  that  the  appellant  actually,  or  probably,  did 
sustain  an  inquiry  thereby.  No  matter  how  erroneous  the  in- 
struction, if  it  could  work  no  prejudice  to  the  appellant,  it 
forms  no  ground  for  reversal.  So  far  from  the  appellant  being 
prejudiced  by  the  court's  instruction,  it  conferred  on  him  an 
essential  benefit,  to  which,  in  our  view  of  the  subject,  he  was 
not  entitled.  It  permitted  the  jury,  upon  a  state  of  facts  which 
they  were  left  at  liberty  to  find,  to  give  the  appellant  a  verdict 
as  for  a  total  loss,  whereas  the  direction  ought  to  have  been, 
that  from  the  insufSciency  of  the  abandonment,  they  were  not 
authorized  to  give  such  a  verdict,  no  matter  what  the  proof 
might  be.  Therefore,  although  we  disapprove,  in  part,  of  the 
instruction  given  to  the  jury  by  the  court  below,  we  deem  it 
no  fit  subject  of  complaint  to  the  appellant. 

Concurring  with  the  county  court  in  their  rejection  of  the 
appellant's  four  prayers,  in  the  second  bill  of  exceptions,  and 
seeing  no  ground  of  reversal  in  their  instruction  to  the  jury, 
we  affirm  the  judgment. 

Judgment  affirmed. 

Abaitdonusnt. — As  to  what  ib  a  saffident  canae  for  abandonmeDt,  see 
Abbott  T. Broome,  2  Am.Dec.  187;  De  Peauy,  Bussell,  Id.  276;  Wood  t.  Lincoln 
€tc  Ins.  Co,,  4  Id.  163;  Hyde  v.  La,  State  Ins.  Co,,  14  Id.  196.  As  to  what  is 
not  a  sufficient  cause,  see  Oriswold  v.  N.  Y.  Ins,  Co,,  3  Id.  490;  Mieliardson 
V.  Maine  Ins,  Co,,  4  Id.  92;  Craig  v.  United  Ins,  Co,,  5  Id.  222;  Brewer  v. 
Union  Ins,  Co,,  7  Id.  53.  The  cause  of  abandonment  must  be  tmly  stated. 
Suydam  v.  Marine  Ins,  Co,,  3  Id.  307.  The  right  of  abandonment  de- 
pends on  the  facts  as  they  exist  at  the  time  notice  is  given:  Teasdalev, 
CJiarleston  Ins.  Co.,  3  Id.  705;  Dickey  v.  American  Ins,  Co.,  20  Id.  763. 
Subsequent  events  can  not  divest  the  right:  Wood  v.  Lincoln  etc.  Ins,  Co,  4 
Id.  103;  Jumel  v.  Marine  Ins,  Co,,  5  Id.  283.  Notice  of  abandonment 
must  be  given:  Teasdale  v.  Charleston  Ins,  Co.,  3  Id.  705.  As  to  when 
the  right  of  abandonment  is  to  be  exercised  and  notice  given,  see  Fuller  v. 
McOall,  1  Id.  312;  Teasdale  v.  Charleston  Ins,  Co.,  3  Id.  705;  Savage 
Y,  Pleasants,  6  Id.  424.  The  insured  may  waive  his  right  to  abandon:  Earl 
▼.  Shaw,  1  Idl  117.  As  to  what  does  not  amount  to  such  waiver,  see  Abbott 
▼.  Brooms,  2  Id.  187. 

Hypothetical  Statement  or  Facts.— To  the  point  that  where  a  partial 
statement  of  facts  is  made  and  instructions  asked  thereon,  such  statement  must 
not  be  inconsistent  with  other  facts  proved,  and  must  include  all  the  facts 
material  to  the  recovery  or  defense,  the  principal  case  is  recognized  as  an<- 
thority  in  Winner  v.  Penniman,  35  Md.  168;  Adams  v.  Capron,  21  Id.  205; 
Baynes  t.  Pearce,  41  Id.  234. 
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f8  Gill  k  Jorhbon,  604.] 

Wife  had  no  Separate  Interest  in  Chattels  at  common  law;  bat  her 

property,  like  her  person,  was  under  her  husband's  controL 
Mabbtei)  Woman  may  Hold  Separate  Property  in  equity,  through  the- 

intervention  of  a  trust,  even  though  there  be  no  trustee. 
Clear  Intention  of  the  Donor  of  Property  to  a  Wife,  that  it  is  for  her 

separate  use,  must  appear,  to  exclude  her  husband's  rights. 
Technical  Words  are  Unnecessary  to  create  a  separate  use,  but  the  donor 

must  use  adequate  language  to  manifest  a  decided  intention  to  give  a^ 

separate  interest. 
Gift  of  Plate  to  a  Married  Woman  by  her  brother,  unexplained  as  to  in* 

tention,  confers  no  separate  interest,  and  the  thing  so  given  becomes  im- 
mediately the  husband's  property. 
BsQtJEST  OF  Such  Plate  by  the  Husband  must  prevail  over  a  subeequent 

bequest  by  the  surviving  wife. 
Property  in  Controversy  being  within  the  State,  the  court  of  chanoeiy 

has  jurisdiction  though  the  claimant  may  reside  abroad. 
Where  the  Defendant  is  within  the  State,  but  the  land  or  other  property 

claimed  is  without^  the  chancellor  has  jurisdiction  although  the  proceed* 

ing  is  1/2  rem. 
To  Enforce  a  Decree  in  such  a  Case  the  proceedings  may  be  in  permmcmt^ 

as  well  as  by  injunction,  to  recover  possession. 
Non-resident  Defendant  Appearing  and  Answering  the  bill,  as  well  ae 

excepting  to  the  jurisdiction,  after  a  removal  of  the  property  from  the 

state,  submits  to  the  jurisdiction  and  waives  his  objection  thereto. 

Appeal  from  a  decree  of  the  court  of  chancery  awarding  cer- 
tain articles  of  plate  to  Leo,  the  appellee,  who  was  plaintiff  be- 
low.    The  case  is  sufficiently  stated  in  the  opinion. 

Speed,  for  the  appellant,  cited  Brinkman  y.  Brinkman^  8  Atk» 
858,  894;  2  Id.  79;  8  Id.  93. 

No  counsel  for  the  appellee. 

By  Oonrt,  Eable,  J.  The  pieces  of  plate  which  form  the  sub- 
ject of  dispute  between  the  parties  in  this  case,  are  claimed  by 
the  appellee,  under  the  will  of  Ignatius  Digges,  and  by  the 
appellant,  Daniel  Carroll,  of  Duddington,  under  the  will  of 
Mary  Digges,  the  surviving  wife  of  Ignatius  Digges.  What 
were  the  respective  rights  of  these  testatora,  while  living,  to 
this  property,  presents  the  inquiry  at  this  time  first  to  engage 
the  attention  of  the  court  of  appeals.  All  the  testimony  in  the 
cause  was  taken  on  the  part  of  the  appellee.  From  this  it  ap* 
pears  that  the  disputed  plate  was  given  to  Mary  Digges  by  one 
of  her  brothers,  after  her  marriage  with  Ignatius  Digges;  and 
the  question  we  have  to  decide  is,  whether  by  the  gift  it  be- 
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came  her  sole  and  separate  property,  or  devolyed  on  her  husband^ 
and  made  a  part  of  his  personal  estate.  A  separate  interest 
in  a  wife  in  personal  chattels,  was  unknown  to  the  common  law. 
Like  her  person,  her  property  was  under  the  control  of  her 
husband.  This  strictness  has  been  much  relaxed  by  the  decis- 
ions of  the  courts  of  equity.  It  is  now  fully  established,  that  a 
separate  property  may  be  held  by  a  married  woman,  through 
the  intervention  of  a  trust,  and  even  without  the  interposing^ 
office  of  a  trustee.  To  exclude,  however,  the  marital  rights  over 
her  property,  a  clear  intention  in  the  donor,  that  it  shall  be  for 
her  separate  use,  must  appear.  No  technical  words  are  neces* 
sary  to  create  a  separate  use,  but  adequate  language  must  be 
employed,  in  making  tl^e  gift,  to  manifest  a  decided  intention  to 
transfer  a  separate  interest,  to  show  that  the  husband  was  not 
to  enjoy  what  the  law  would  otherwise  give  him. 

Is  this  the  character  of  the  gift  we  have  now  to  review?  It 
was  mad(9,  it  is  presumed,  by  parol,  and  many  years  have  elapsed 
since  it  was  made.  What  the  declared  intention  of  the  giver 
was,  if  his  intention  was  expressed,  is  lost  in  time,  and  must 
forever  remain  a  secret  to  us.  All  we  know  is,  it  was  a  pres- 
ent of  phite  from  a  brother  to  a  married  sister.  Can  we,  from 
this  circumstance  of  relationship,  and  from  the  nature  of  the 
subject  given,  infer  an  intention  in  him  to  give  it  to  her  for  her 
separate  property  ?  This  is  the  particular  point  that  awaits  our 
decision,  and  it  does  not  seem  to  us  that  we  need  be  slow  in 
giving  it.  It  is  plain  this  naked  gift  does  not  justify  an  infer- 
ence that  it  was  her  brother's  decided  intention  to  give  to  Mary 
Digges  this  plate,  for  her  sole,  separate  use.  We  are  aware  of 
the  case  of  Brinhman  v.  Brinhnan,  adverted  to  in  3  Atk.  892,* 
where  such  a  gift  of  plate  from  the  father  of  the  husband  to  the 
wife,  immediately  on  her  marriage,  was  construed  to  pass  the 
property  to  her  separate  use;  but  we  do  not  feel  disposed  to 
yield  to  it,  as  an  authority.  It  is  a  case  not  regularly  reported, 
and  in  our  apprehension,  the  subject-matter  of  the  gift  does 
not  justify  the  inference  that  it  was  designed  for  the  separate 
use  of  the  wife.  We  consider  plate  as  an  article  of  family 
use,  and  one  that  makes  as  much  a  part  of  the  household  as  any 
that  belongs  to  it.  It  is,  then,  our  opinion,  that  a  gift  of  plate 
to  a  married  woman,  unexplained  as  to  intention,  is  a  gift  to 
which  the  marital  rights  instantly  attach,  and  that  the  thing 
given  immediately  becomes  the  property  of  the  husband. 

There  is  a  further  question  in  this  case   that  requirap  « 

1.  Can't  Im  found. 
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moment  of  our  attention.  It  arises  out  of  the  plea  put  in  by 
the  appellant  to  the  jurisdiction  of  the  court.  The  plea  states 
the  facts,  which  are  conceded  by  the  pleadings,  that  at  the 
time  of  filing  the  bill  the  appellant  resided  in  the  district  of 
dolumbia,  where  he  had  in  his  possession  the  plate  sought  to 
be  recovered.  Ought  the  chancellor  to  have  disregarded  the 
plea,  and  decreed,  as  he  did,  the  delivery  of  the  plate,  is  then 
the  point  of  inquiry.  Where  property  in  controversy  is  within 
the  limits  of  the  state,  and  the  claimant  resides  abroad,  the 
<;hancery  court  has  an  undeniable  jurisdiction  over  the  case: 
1  Atk.  19;  2  McC.  Ch.  437.  So  where  the  party  defendant  is 
within  the  state,  and  the  land,  or  other  property  in  contest,  is 
beyond  its  limits,  although  tbe  proceeding  is  in  reni,  we  appre* 
iiend  there  is  no  want  of  jurisdiction  iu  the  chancellor.  To 
enforce  a  decree  in  a  case  of  this  kind,  the  proceedings  may  be 
in  personam,  as  well  as  by  injunction,  to  recover  the  possession 
of  the  thing  disputed.  This  is  the  case  of  Penn  v.  Lord  BaUir 
more,  1  Yes.  sen.  464,  where  Lord  Hardwicke  held  that  the 
property  in  dispute  being  in  the  plantations,  was  no  legal  impedi*- 
ment  to  making  the  decree,  the  parties  to  tbe  suit  being  in  Eng- 
land. The  subject  before  us,  however,  is  supposed  to  afford  a 
stronger  case,  inasmuch  as  both  the  party  and  property  were 
without  the  limits  of  Maryland,  at  the  institution  of  the  suit, 
of  which  the  defendant  was  notified  by  an  order  of  publication. 
There  might  be  something,  perhaps,  in  this  concurrence  of 
/acts,  if  the  property  had  not  been  removed  out  of  the  state, 
and  the  appellant  had  not  appeared  and  answered  the  bill  as 
well  as  except  to  tbe  jurisdictiou.  This  he  did,  and  contested 
the  question  of  merits  before  the  chancellor,  whether  the  com- 
plainant had  a  right  to  recover;  and  if  the  decree  had  been  in 
his  favor,  would  assuredly  have  forced  his  adversary  into  the 
•court  of  appeals,  or  forever  barred  him  from  a  f urtber  suit  for 
tbe  same  property.  To  say  nothing  of  the  effect  of  the  answer 
upon  the  plea,  tbis,  we  conceive,  is  a  waiver  of  it,  and  a  sub- 
mission to  the  jurisdiction,  and  brings  the  subject  as  much 
within  tbe  power  of  the  court,  as  in  the  case  of  Penn  v.  Lord 
Baltimore,  where  the  party  resided  within  the  chancery  juris- 
diction. 

Decree  affirmed. 

As  to  the  jurisdiction  of  the  court  of  chanceiy  with  reipeot  to  property 
which  is  without  the  state,  see  MUdieU  v.  Bunchy  posi. 
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Boston  v.  Binnet. 

(11  PxosBmm,  1.] 

AasuMPtUT  fOB  Un  Ain>  Oocxtpation  Lies  only  where  there  is  a  oontnMrt^ 
ezprees  or  implied.  And  to  rebat  the  presomption  of  an  implied  eon- 
tract,  it  may  be  shown  that  the  defendant  was  holding  adversely. 

Wbiu  a  Tkrakt  at  Will  oh  Svtfulasce  Renouvgis  the  title  of  hia 
landlord,  assompeit  for  the  nse  and  oooapation  sabseqnent  to  snoh  re- 
nonciation  will  not  lie. 

SnruHciASiOK  of  Lanblobd's  Titlb. — ^Where  one  in  possession  agroes  ta 
beoome  tenant  of  a  claimant  nntil  the  publication  of  an  award  of  arbitra- 
tors, and  binds  himself  in  a  certain  snm  to  convey  to  the  claimant  for  a 
consideration  to  be  awarded,  his  refusal  to  abide  by  the  award,  and  hia 
tender  of  the  amount  of  the  penalty,  rebnts  the  presomption  of  an  im- 
plied contract  to  pay  for  the  use  and  occapation  subeeqaent  to  the  award. 

Tbe  Titu  to  thx  Land  can  not  be  tried  in  assmnpeit  for  the  nse  and  oc- 
capation. 

AssDicpsrr  for  the  nse  and  occupation  of  a  lot  of  land  in  Bos* 
ion  from  August  1,  1824,  to  May  6, 1825.  It  appeared  in  evi- 
dence before  Wilde,  J.,  that  in  February,  1824,  the  plaintiffs 
and  defendant,  then  the  owner  of  the  land  in  question,  entered 
into  an  agreement,  the  former  to  buy,  and  the  latter  to  sell, 
the  land  at  such  a  sum  as  arbitrators  should  award;  each  party 
binding  himself  in  the  sum  of  ten  thousand  dollars  to  the  per* 
formance  of  the  award,  and  the  defendant  depositing  with  the 
arbitrators  a  deed  for  the  land.  It  was  further  stipulated  that 
"possession  shall  be  given  on  the  payment  of  the  money 
awarded,  and  that  Amos  Binney  shall  become  tenant  to  the 
dty,  after  the  delivery  of  the  deed  by  the  referees,  and  that  the 
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referees  shall  award  what  sum  he  shall  pay  for  the  use  of  said 
land  as  tenant  to  the  city  during  the  term  he  may  hold  tho- 
same  afterwards,  until  the  removal  of  the  buildings,  which  shall 
not  be  delayed  beyond  the  first  of  August  next." 

On  May  21,  1824,  the  arbitrators  made  their  award,  that  the 
plaintiffs  should  pay  to  the  defendant  nine  thousand  dollars  for 
the  land,  deducting  a  certain  sum  for  arbitration  expenses,  and 
deliyered  the  deed  to  the  plaintiffs.  On  the  same  day  they 
tendered  the  sum  to  the  defendant,  who  refused  to  accept.  In 
July  following,  the  defendant  tendered  the  amount  of  the 
penalty  to  the  city,  and  demanded  his  deed.  At  the  time  of 
the  submission,  certain  persons  were  in  possession  of  the  land 
as  Binney's  tenants;  they  paid  to  him  rent  until  the  first  of 
January,  1825,  upon  his  agreeing  to  save  them  harmless,  but 
the  rent  from  that  date  to  the  fifth  of  May,  they  paid  to  the 
city.  This  latter  rent  the  defendant  recovered  from  the  ten- 
ants in  an  action  therefor,  and  they  were  reimbursed  by  the 
city.  The  buildings  of  the  defendant  remained  on  the  land 
until  the  thirteenth  of  May,  when  he  removed  them,  and  the 
city  since  then  has  deposited  street  dirt  and  other  materials 
there,  the  land  being  unoccupied  and  uninclosed. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  oourt'B 
opinion. 

Edward  O.  Lofing,  for  the  defendant.  There  is  no  contract 
to  pay  for  the  use;  the  one  implied  from  occupation  is  rebutted 
by  the  fact  that  it  was  adverse:  Vandenheuvd  v.  Storrs,  3  Conn. 
203;  PoUw.  Leaher,  1  Yeates,  676.  There  is  nothing  to  found 
a  promise  on.  Admitting  the  plaintiffs'  title,  the  defendant 
was  disseisor:  Kennebec  Purchase  v.  Springer,  4  Mass.  416  [3 
Am.  Dec.  227];  Proprietors  of  No.  6  v.  McFarland,  12  Id.  826; 
CommonioeaUh  v.  Dudley,  10  Id.  403;  Warren  v.  OkOd,  11  Id. 
222. 

Curtis,  cUy  soUcUor.  The  holding  over  of  a  tenant  for  years 
is  not  a  disseisin;  if  the  defendant  intended  to  disseise  the 
plaintiffs,  he  should  have  made  a  deed  with  livery  of  seisin: 
Com.  Dig.  F.  2;  Doe  v.  Perkins,  3  Mau.  &  Sel.  271;  Jackson  v.  Bay- 
mond,  1  Johns.  Cas.  86,  note;  Brewer  v.  Knapp,  1  Pick.  332; 
Steams  on  Real  Actions,  7,  8;  Smith  v.  Burtis,  6  Johns.  216  [6 
Am.  Dec.  218];  Taylor  v.  Horde,  1  Burr.  108.  Plaintiffs  have 
a  right  to  maintain  trespass  for  the  mesne  profits:  Steams  on 
Beal  Actions,  410;  and  having  sach  right,  they  may  waive  the* 
tort,  and  maintain  assumpsit.    The  title  is  not  in  litigation: 
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Cummings  v.  Noyes,  10  Mass.  433;  Wright  v.  Birch,  1  T.  R.  378; 
8  Stark.  Ev.  1514, 1515,  1516. 

By  Court,  Putnam,  J.  The  claim  of  the  plaintiflEs  is  grounded 
on  the  assumed  fact  that  the  defendant  was,  bj  the  agreement 
of  submission,  a  tenant  of  the  plaintiffs  from  the  twenty-first  of 
May  (when  the  award  was  delivered),  to  the  first  of  August, 
1824  (by  which  time  he  agreed  to  remove  his  buildings),  and 
that  he  held  over  by  sufferance,  and  so  is  not  to  be  permitted 
to  question  the  title  of  his  landlord.  Two  answers  to  the 
plaintiffs'  claim  are  suggested  by  the  defendant:  In  the  first 
place,  that  there  was  in  fact  no  holding  at  all  by  him  as  a 
tenant  to  the  plaintiffs,  in  virtue  of  that  agreement;  and  sec- 
ondly, if  there  were,  that  it  ceased,  according  to  its  own  limit- 
ation, before  the  commencement  of  the  occupation  for  which 
this  action  was  brought,  and  that  the  defendant  expressly  de- 
emed the  plaintiffs'  title  during  the  whole  time.  So  that  there 
was  no  holding  over  at  the  plaintiffs'  sufferance. 

Whether  the  defendant  did,  in  fact,  become  tenant  from  the 
time  when  the  arbitrators  delivered  their  award  to  the  first  of 
August,  1824,  when  he  was  to  remove  his  buildings,  depends 
upon  the  true  construction  of  the  agreement.  It  is  not  an 
agreement  to  become  tenant  at  all  events,  but  upon  conditions 
arising  by  necessary  implication,  namely,  provided  the  arbitra* 
tors  should  make  a  legal  award,  and  provided  also  that  thd 
defendant  accepted  it  and  conformed  to  its  provisions.  If  no 
legal  award  should  be  made,  or  if  the  plaintiffs  should  elect  to 
pay  damages  for  the  non-performance,  in  either  «)vent,  the 
defendant  was  not  to  become  tenant  at  all,  but  was  to  be  re- 
stored to  his  estate. 

On  the  twenty-first  of  May,  1824,  when  the  award  was  deliv* 
ered,  and  the  plaintiffs  tendered  the  sum  of  eight  thousand 
nine  hundred  and  nine  dollars  and  fifty-eight  cents,  which  was 
to  be  paid  by  the  city  to  the  defendant,  he  refused  to  abide  by  it 
He  considered  it  so  erroneous  as  to  render  it  proper  for  him 
to  pay  more  money,  to  be  placed  in  statu  quo,  than  the  plaint- 
iffs were  awarded  to  pay  for  the  whole  property;  and,  in  ten 
da>-8  after  he  obtained  a  duplicate  of  the  award,  he  actually 
tendered  a  penalty  of  ten  thousand  dollars,  and  claimed  to  be 
restored  to  his  estate.  SufScient  notice  of  the  defendant's  re- 
fusal to  abide  by  the  award  was  given  to  the  plaintiffs.  Now 
the  plaintiffs,  perhaps,  may  have  a  good  cause  of  action  for  the 
defendant's  not  j^erforming  the  award,  for  his  not  becoming  ten- 
ant, and  paying  fifty  dollars  rent  from  May  to  the  first  of 
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JLuguai;  bat  how  his  refusal  is  to  be  construed  into  an  aoqui* 
'^Bcence,  how  his  utter  denial  of  the  plaintifb'  right  to  become 
his  landlords  under  that  agreement,  should  operate  as  an  ao« 
Inowledgment  of  his  being  in  fact  their  tenant,  is  yeiy  difficult 
to  be  perceived.  The  most  that  can  be  made  of  it  is,  that  the 
defendant  entered  into  a  contract  to  become  tenant  to  the 
plaintiffs  at  a  future  day,  for  a  limited  time,  and  that  he  would 
not  become  tenant  as  he  had  agreed  to  do.  Under  those  cir- 
cumstances, it  might  be  said  that  he  had  broken  his  agreement, 
%ut  not  that  he  became  a  tenant  under  it.  The  contract  was 
executory,  but  never  executed.  The  relation  of  landlord  and 
tenant,  therefore,  was  not  created  in  fact;  so  there  could  not 
be  any  holding  over  at  sufferance. 

But  if  that  relation  existed,  it  expired  on  the  first  of  August^ 
1824,  before  the  commencement  of  the  occupation  for  which 
this  action  was  brought;  and  the  defendant  renounced  and 
denied  the  plaintiffs'  title  daring  the  whole  time  of  the  occupa- 
tion now  in  coutroversy.  The  agreement  and  award  extended 
only  to  August  1,  1824.  The  defendant  was  then  to  remove  his 
buildings,  and  to  pay  fifty  dollars  for  the  rent  from  the  time  of 
the  delivery  of  the  award  and  deed  until  the  first  of  August. 
It  can  not  be'maintained  that  the  arbitrators  intended  that  their 
award  should  extend  or  relate  to  rent  after  that  day.  In  the 
first  place,  the  parties  had  given  them  no  authority  to  make  it 
BO  extend;  in  the  second,  they  explain  their  words,  *'for  the 
occupation  of  the  premises  until  the  building  shall  be  removed," 
by  referring  "to  the  first  day  of  August  then  next,"  as  the 
time  for  which  the  defendant  was  to  pay  the  fifty  dollars.  There 
never  was  any  submission  or  agreement  touching  the  occupation 
after  that  day,  and  that  is  the  subject-matter  of  this  action. 
Three  days  before  it  was  commenced,  the  defendant  formally, 
iu  writing,  '*  renounced  the  plaintiffs'  title,  divested  himself  of 
the  possession  obtained  under  the  plaintiffs,  and  commenced  a 
fresh  holding  "  under  his  own  alleged  better  title:  £aZ28  v.  West- 
wood,  2  Camp.  11.  There  was  nothing  in  this  conduct  which 
can  warrant  the  inference  of  holding  over  at  sufferance,  even 
if  there  had  been  a  prior  holding  as  tenant  for  a  certain  time. 

Suppose  that  there  had  been  a  written  lease  by  the  plaiutiffa 
to  the  defendant  from  May  21  to  August  1,  and  just  before  its 
expiration  the  defendant,  for  good  cause,  or  without  any  legal 
cause,  had  renounced  that  title,  and  given  notice  of  his  intent 
to  commence  upon  another  title  after  the  lease  should  expire. 
Such  renunciation  would  have  rebutted  any  right  of  the  plaint« 
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iffs  to  claim  to  hold  the  defendant  accountable  as  a  tenant  at 
Bufferance.  It  was  not  the  mere  naked,  unexplained  holding 
over  of  a  tenant,  of  which  we  read  in  the  books:  1  Roll.  Abr. 
659;  Co.  Lit.  67.  All  that  the  law  requires  is,  that,  during  the 
time  when  the  tenant  actually  holds  by  the  permission  of  hia 
landlord,  the  landlord's  title  shall  not  be  disputed.  Bat  when 
he  ceases  to  hold  in  that  relation,  he  may  commence  upon  an 
adverse  title,  after  the  expiration  of  the  lease.  Now  the  infer- 
ence to  be  derived  from  the  agreement  to  become  tenant  from 
May  to  August,  can  not  be  more  unfavorable  for  the  defendant's 
commencing  upon  another  title  after  the  first  of  August,  than 
the  lease  for  that  time  would  be. 

It  was  said,  however,  that  the  plaintiffs  were  seised  in  virtne 
of  the  deed.  That,  however,  would  depend  upon  its  having 
been  delivered  with  the  assent  of  the  defendant,  under  all  the 
circumstances  of  the  case;  and  the  decision  of  that  question 
would  open  the  whole  ground  of  controversy.  But  suppose  it 
were  so,  and  that,  upon  a  trial  of  the  merits,  the  defendant 
would  fail  in  the  claim  which  he  has  set  up,  the  result  would 
be,  not  that  he  has  been  a  tenant  of  the  plaintiffs  during  the 
time  he  has  occupied  after  August  1,  1824,  but  a  disseisor  of 
the  plaintiffs.  And  an  ample  remedy  is  provided;  he  would  be 
accountable  in  trespass  for  the  mesne  profits,  after  the  plaintiffs 
should  have  proved  their  title  in  a  writ  of  entry  or  other  proper 
action.  During  all  that  time  the  defendant  was  in  possession, 
claiming  the  fee,  taking  the  rents  as  his  own,  and  denying  the 
title  of  the  plaintiffs.  If  the  city  had  conveyed  by  deed  to  a 
stranger,  is  it  not  clear,  that  in  consequence  of  that  disseisin, 
nothing  would  have  passed?  "If  (says  Lord  Mansfield,  in 
Fisfiar  v.  Prosser,  Cowp.  218),  upon  a  demand  made  by  the  co- 
tenant  of  his  moiety,  the  other  denies  to  pay,  and  denies  his 
title,  saying  he  claims  the  whole,  and  will  not  pay,  and  contin- 
ues in  possession,  such  possession  is  adverse,  and  is  ouster 
enough." 

It  is  said  that  a  party  injured  may  waive  the  tort  and  main- 
tain assumpsit.  But  the  defendant  has  a  right  to  say  to  the 
plaintiffs,  *'  There  has  been  no  tort;  you  have  nothing  to  waive; 
the  land  is  mine,  not  yours."  And  whether  it  belongs  to  one  or 
the  other,  we  could  not  tiy  in  an  action  of  assumpsit  for  use  and 
occupation.  So  we  said  expressly  in  Codman  v.  Jenkins,  14 
Mass.  96:  "  IndebiUUiLa  assumpaU  for  rent  will  not  lie  in  favor 
of  a  stranger,  for  the  purpose  of  trying  his  title;  or  by  one  of 
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two  litigating  parties  claiming  the  land;  this  action  not  depend- 
ing upon  the  validity  of  the  plaintifiTs  title,  but  on  a  contract 
express  or  implied."  There  has  been  nothing  but  litigation 
between  these  parties,  in  one  form  or  another,  since  the  pub- 
lication of  the  award.  The  very  subject-matter  of  this  suit  was 
litigated  in  the  action  of  Binney  t.  Chapman,  6  Pick.  124,  in 
which  the  defendants  were  supported  and  indemnified  by  the  city 
in  their  unsuccessful  defense.  The  land  has  been  claimed  by 
the  city  and  claimed  by  Binney,  from  that  time  to  the  present. 
But  the  title  is  not  to  be  tried  in  this  action  of  assumpsit  for  use 
and  occupation.  It  would  be  directly  contrary  to  the  estab- 
lished principle  for  the  tenant  to  controvert  the  title  of  his 
landlord.  The  plaintiffs'  ground  is,  that  the  defendant  was 
their  tenant,  and  holds  over  by  their  sufferance.  If  that  were 
so,  it  would  be  clear  that  the  defendant  could  not  be  permitted 
to  deny  the  title.  But  the  defendant's  mouth  is  not  to  be  shut 
because  he  once  was  tenant,  if  he  renounced  before  the  com- 
mencement of  the  alleged  time  of  holding  over  at  sufferance. 
It  has  been  contended  for  the  plaintiffs  that  they  became  seised 
in  virtue  of  the  deed  which  the  defendant  delivered  to  the  ar- 
bitrators, and  they  to  the  plaintiffs,  and  that  that  should  be 
held  conclusive  in  this  action,  as  the  defendant  has  not  shown 
anything  to  defeat  it.  But  if  the  defendant  is  to  be  treated  as 
the  plaintiffs'  tenant,  how  can  he  be  permitted  to  show  anything 
adverse  to  their  apparent  title  ?  Suppose  that  a  stranger  had 
a  better  title  than  that  which  the  defendant  had  when  he  gave 
the  deed,  and  that  after  the  expiration  of  the  lease,  and  before 
holding  at  sufferance,  the  defendant  had  acquired  the  better 
title  by  purchase  or  descent,  shall  he  never  have  an  opportunity 
to  try  it  ?  Shall  he  be  forever  precluded,  because  he  once  held 
as  tenant,  though  he  renounced  that  relation  before  the  acquisi- 
tion of  the  better  title  ?  If  it  be  said  that  the  defendant  may 
show  a  better  title  in  this  action  of  assumpsit  for  rent,  then 
what  becomes  of  the  rule  that  he  can  not  controvert  the  title  ? 
That  rule  is  too  firmly  settled  to  be  questioned  or  shaken.  It 
comes,  then,  to  this  point,  that  where  there  is  no  contract,  ex- 
press or  implied,  no  action  for  use  and  occupation  can  be  main- 
tained. That  being  the  case  at  bar,  the  plaintiffs  shoold  be 
nonsuited. 


Followed  on  the  proposition  that  assompdt  for  the  use  and  ooonpstion  oi 
land  held  adversely  to  the  plaintiff  will  not  lie,  in  Mayo  v.  Fieteher,  14  Pick. 
633;  Oatdd  v.  Thompaon,  4  Mete.  22S;  KiUredge  v.  Peasies,  8  Allen,  238; 
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Warren  v.  Ferdinand^  9  Id.  358;  and  on  the  general  role  that  the  tenant  ia 
estopped  to  deny  his  landlord's  title,  in  Miller  ▼.  Lang,  99  Mass.  14;  Cobb  r, 
Arnold,  8  Mete.  402. 

Action  fob  Uas  and  Oooupaxion,  Whxn  Lm.— See  note  to  LittU  y.  Peat* 
ton,  19  Am.  Deo.  290. 


Bulger  v.  Rocbe. 

[11  Pioxumra.  86.] 

Btatdts  ov  Ldotations  or  ▲  Foreign  Countbt. — Although  a  debt  con- 
tracted between  aliens  resident  abroad  is  barred  by  the  foreign  statute 
of  limitations  before  they  remove  to  this  country,  if  the  suit  is  commenced 
within  six  years  after  their  arrival  here,  the  local  statute  can  not  be 
pleaded. 

Assumpsit  on  a  promissory  note,  payable  on  demand,  given  by 
the  defendant  to  the  plaintiff  at  Halifax,  Nova  Scotia,  and  dated 
February  6, 1821.  Pleas  the  general  issue,  actio  rum  accrevii 
infra  aex  annoa  ;  and  non  assumpsit  ivfra  sex  annos.  The  plaint- 
iff replied  that  he  was  beyond  sea  at  Halifax  when  the  cause  of 
action  accrued,  and  that  he  commenced  this  suit  within  six  years 
of  his  coming  to  the  United  States,  in  1829.  The  defendant  re- 
joined, that  both  he  and  the  plaintiff  were  residents  of  Halifax 
at  the  time  the  cause  of  action  accrued,  and  were  aliens;  that 
they  continued  to  be  such  residents  from  that  time  for  more 
than  six  years;  that  by  the  laws  of  Nova  Scotia,  then  and  still  in 
force,  said  cause  of  action  was  barred,  no  suit  having  been  com- 
menced within  six  years  from  the  time  the  same  accrued.  De- 
murrer to  this  rejoinder:  1.  That  it  was  a  departure  from  the 
plea.  2.  That  it  was  founded  on  a  foreign  statute  of  limitations, 
tmd  was  therefore  no  defense  in  this  state.  3.  That  the  laws 
-of  Nova  Scotia  were  not  set  forth  specially. 

Bewail,  for  the  plaintiff,  cited  Augell  on  Limitations,  177  to 
180;  Le  Boy  t.  Growninshield,  2  Mason,  151;  PearsaXl  v.  Dwight,  2 
Hass.  85  [3  Am.  Dec.  35];  Byrne  v.  Grovminshield,  17  Id.  55; 
Wilson  V.  Appleton,  Id.  180;  Williams  y.  Jtmes,  13  East,  439. 

8,  D.  Parker,  contra. 

By  Court,  Shaw,  G.  J.  The  facts  upon  which  the  question 
arises  in  the  present  case,  are  presented  upon  the  pleadings; 
.and  the  general  question  is,  whether  a  plaintiff,  a  subject  of  a 
-foreign  state,  can  maintain  an  action  against  a  defendant,  who 
as  a  subject  of  the  same  foreign  state,  upon  a  cause  of  action 
tiarred  by  a  statute  of  limitations  of  the  state  of  which  they 
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were  respectively  subjects  when  the  cause  of  action  aoemecL 
Several  preliminary  questions  were  raised  upon  the  sufficienqr 
of  the  pleadings,  as  whether  the  rejoinder  is  not  bad  as  a  de- 
parture, and  whether  the  laws  of  Nova  Scotia  are  pleaded  with 
sufficient  fullness  and  precision.  But  in  the  view  which  the 
court  take  of  the  cause,  these  questions  are  unimportant,  as  they 
are  satisfied  that  the  facts  pleaded,  as  well  those  set  forth  in  the 
bar,  as  those  stated  in  the  rejoinder,  would  not  constitute  a  legal 
defense,  in  whatever  form  they  might  be  pleaded. 

The  facts,  so  far  as  they  are  material,  are  these:  That  the 
cause  of  action  accrued  in  1821,  more  than  six  years  before  the 
commencement  of  this  action;  that  the  plaintiff  and  defendant 
were  both  domiciled  at  Halifax,  in  Nova  Scotia,  and  were  sub- 
jects of  the  king  of  Great  Britain,  and  that,  by  the  law  of  that 
country,  an  action  of  assumpsit  is  barred  in  six  years.  It  i» 
stated  in  the  replication,  and  admitted  by  the  rejoinder,  that 
the  plaintiff  came  into  this  commonwealth,  for  the  first  time^ 
in  1829,  and  that  the  action  was  commenced  within  six  years  from 
that  time. 

That  the  law  of  limitation  of  a  foreign  country  can  not  of 
itself  be  pleaded  as  a  bar  to  an  action  in  this  commonwealth,, 
seems  conceded;  and  is  indeed  too  well  settled  by  authority 
to  be  drawn  in  question:  Byrne  v.  CrowninskieLd^  17  -Mass.  55.. 
The  authorities,  both  from  the  civil  and  the  common  law,  concur 
in  fixing  the  rule,  that  the  nature,  validity,  and  construction 
of  contracts  is  to  be  determined  by  the  law  of  the  place  where- 
the  contract  is  made;  and  tbat  all  remedies  for  enforcing  such 
contracts  are  regulated  by  the  law  of  the  place  where  sucb^ 
remedies  are  pursued.  Whether  a  law  of  prescription,  or 
statute  of  limitation,  which  take  away  every  legal  mode  of  re- 
covering a  debt,  shall  be  considered  as  affecting  the  contract,, 
like  payment,  release,  or  judgment,  which  in  effect  extinguisbi 
the  contract,  or  whether  they  are  to  be  considered  as  affecting' 
the  remedy  only  by  determining  the  time  within  which  a  par-^ 
ticular  mode  of  enforcing  it  shall  be  pursued,  were  it  an  open 
question,  might  be  one  of  some  difficulty.  It  was  ably  dis- 
cussed upon  general  principles  in  a  late  case:  LeBoy  v.  Crotun' 
inshitid,  2  Mason,  151,  before  the  circuit  court,  in  which,  however^ 
it  was  fully  conceded  by  the  learned  judge,  upon  a  full  con- 
sideration and  review  of  all  the  authorities,  that  it  is  no^  to  he 
considered  a  settled  question.  A  doubt  was  intimated  in  that 
case,  whether,  if  the  parties  had  remained  subjects  of  the  f  or^ik 
eountzy  until  the  term  of  limitation  bad  expired,  so  that  th» 
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plaintiff's  remedy  would  have  been  extinguished  there,  such  a 
state  of  facts  would  not  have  presented  a  stronger  case,  and 
one  of  more  serious  difficulty.  Such  was  the  case  in  the 
present  instance;  but  we  think  it  sufficient  to  advert  to  a  well- 
settled  rule,  in  the  construction  of  the  statute  of  limitations,  to 
show  that  this  circumstance  can  make  no  difference.  The  rule 
is  this:  that  where  the  statute  has  begun  to  run,  it  will  continue 
to  run,  notwithstanding  the  intervention  of  any  impediment,, 
which,  if  it  had  existed  when  the  cause  of  action  accrued^ 
would  have  prevented  the  operation  of  the  statute.  For  in- 
stance, if  this  action  accrued  in  Nova  Scotia,  in  1821,  and  the- 
plaintiff  or  defendant  had  left  that  country  in  1825,  within  six 
years,  in  1828,  after  the  lapse  of  six  years,  the  action  would  be 
as  effectually  barred  and  the  remedy  extinguished  there,  as  if 
both  had  continued  to  reside  in  Halifax  down  to  the  same 
period.  So  that  when  the  parties  met  here  in  1829,  so  far  a» 
the  laws  of  that  country,  by  taking  away  all  legal  remedy,  could 
affect  it,  the  debt  was  extinguished,  and  that  equally  whether 
they  had  both  remained  under  the  jurisdiction  of  those  laws^ 
till  the  time  of  limitation  had  elapsed,  or  whether  either  or 
both  had  previously  left  it.  The  authorities  referred  to,  there- 
fore, must  be  held  applicable  to  a  case  where  both  parties  were 
subject  to  the  jurisdiction  of  a  foreign  state  when  the  bar 
arising  from  its  statute  of  limitations  attached. 

The  same  conclusion  results  from  the  reason  upon  which 
these  cases  proceed,  which  is,  that  statutes  of  limitation  affect 
only  the  time  within  which  a  legal  remedy  must  be  pursued^ 
jtnd  do  not  affect  the  nature,  validity,  or  construction  of  the 
contract.  This  reason,  whether  well  founded  or  not,  applies 
equally  to  cases  where  the  term  of  limitation  has  elapsed,  whea 
the  parties  leave  the  foreign  state,  as  to  those  where  it  has  only 
begun  to  run  before  they  have  left  the  state,  and  elapses  after- 
wards. 

But  though  it  is  not  much  insisted  that  the  foreign  statute  cana 
itself  be  pleaded  as  a  substantive  bar,  still  it  is  contended  that, 
it  avoids  the  exception  within  which  the  plaintiff  has  attempted 
to  bring  himself  by  his  replication. 

The  statute  itself  provides  that  it  shall  not  be  understood  to 
bar  any  person,  beyond  sea,  without  any  of  the  United  States^ 
from  bringing  such  action  within  the  term  limited,  reckoning- 
from  the  time  that  such  impediment  shall  be  removed.  This- 
proviso,  in  terms,  excludes  the  operation  of  the  statute,  in  all 
cases  where  the  plaintiff  is  out  of  the  commonwealth  at  the  time 
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the  cause  of  action  accrues,  without  distinguishiug  whether  the 
plaintiff  be  a  citizen,  or  one  who  has  formally  resided  in  the 
state,  and  who  is  casually  absent,  or  a  foreigner  who  has  never 
l>een  within  it.  And  so  it  has  been  decided:  Wilson  t.  AppHeion, 
17  Mass.  180. 

This  proviso  also  excludes  the  operation  of  the  statute,  when 
the  defendant  is  out  of  the  state  and  until  six  years  after  he  shall 
return.  The  construction  of  this  clause  also  has  been,  notwith- 
ing  the  use  of  the  word  "  return,"  that  it  applies  as  well  to  for- 
eigners coming  into  the  state  originally,  as  to  citizens  who  have 
been  absent:  Dmght  v.  Clark ,  7  Mass.  515.  But  as  these  are 
entirely  separate  and  independent  exceptions  to  the  operation 
of  the  statute,  the  existence  of  either  of  them  is  sufficient  to 
take  the  case  out  of  it.  Here  the  plaintiff  relies  upon  the  first 
Ho  alleges  that  his  action  was  commenced  within  six  years  after 
lie  first  came  into  this  state,  after  the  cause  of  action  accrued. 
The  statute  declares  that  the  limitation  created  by  it  shall  not 
extend  to  such  a  case.  How  does  the  matter  set  forth  in  the 
Tejoinder  avoid  it  ?  The  fact  that  they  were  both  foreigners  has 
no  such  effect.  Our  law,  conforming  to  the  comity  of  all  civil- 
ized states,  gives  effect  to  foreign  contracts  and  obligations, 
which  follow  the  persons  respectively  when  the  contracts  are  not 
immoral  or  injurious.  The  plaintiff,  having  a  right  to  sue  in 
our  courts,  must  conform  to  our  law,  as  to  the  time  of  bringing 
liis  action,  and  all  other  particulars  affecting  his  remedy.  That 
remedy  is  not  barred  or  taken  away  by  our  statute  of  limita- 
tions, until  six  years  have  elapsed  after  both  the  plaintiff  and  the 
defendant  have  been  within  the  jurisdiction  of  the  common- 
wealth. 

How  does  the  existence  of  a  foreign  law  of  the  like  kind, 
nrhich  would  merely  affect  the  remedy  within  its  own  jurisdic- 
tion, control  or  affect  the  statute  of  limitations  which  regulates 
the  remedy  ?  The  statute  itself  makes  no  such  distinction,  and 
oone  can  be  implied  either  from  its  letter  or  spirit. 

On  the  whole,  the  court  are  of  opinion  that  the  plaintiff  is 
within  the  terms  and  spirit  of  the  exception  to  the  statute  of 
limitations,  and  that  his  action  therefore  is  not  barred  by  it. 
The  rejoinder  is  adjudged  bad  and  insufficient,  and  judgment 
must  be  rendered  on  the  verdict. 


An  error  in  this  opinion  is  thuB  adverted  to  and  corrected  by  the  reporter, 
in  a  note  appended  to  a  citation  of  the  principal  caae,  in  Brigham  v.  Bigehw, 
12  Mete.  268,  270:  *'An  inaocoracy  occurred  in  drawing  up  the  opinion  in  that 
case,  not,  however,  afifecting  the  grounds  of  the  decision,  by  inadvertently 
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■fltating  that  the  statute  did  not  begin  to  ran  against  a  plaintiff  out  of  the 
commonwealth;  whereas,  it  should  have  been  'out  of  the  United  States.* 
But  this  obvious  mistake  could  hardly  have  led  any  one  into  error,  because 
it  was  easily  corrected  by  referring  to  the  statute." 

Dkmakds  Barked  bt  thb  Law  or  thb  Country  where  Thet  Origi- 
nated.— In  order  to  ascertain  the  effect  of  the  lapse  of  time  upon  a  claim 
originating  out  of  the  country  where  it  is  sought  to  be  enforced,  it  is  neces- 
caxy  to  consider,  not  only  the  operation  of  the  foreign  laws  under  which  the 
claim  arose,  but  also  the  language  of  the  statute  prevailing  in  that  jurisdic- 
tion where  the  action  on  such  claim  may  be  brought.  It  is  only  by  so  doing 
that  the  apparently  conflicting  decisions  can  be  reconciled.  In  the  first 
place,  in  regard  to  the  operation  or  effect  of  the  foreign  statutes  of  limitations 
upon  claims  arising  under  them,  Mr.  Story,  in  Conflict  of  Laws,  makes  a  dis- 
tinction, recognized  as  sound  in  subsequent  adjudications.  He  says,  sec  582: 
**  But,  although  statutes  of  limitations  or  prescription  of  the  place  where  the 
«uit  is  brought,  may  thus  properly  be  held  to  govern  the  rights  of  parties  in 
such  suit,  or,  as  the  proposition  is  commonly  stated,  the  recovery  must  be 
flought  and  the  remedy  pursued  within  the  times  prescribed  by  the  lex  fori, 
without  regard  to  the  lex  loci  contractuMj  or  the  origin  or  merits  of  the  cause; 
yet  there  is  a  distinction  which  deserves  consideration,  and  which  has  been 
often  propounded.  It  is  this:  Suppose  the  statutes  of  limifcations  or  prescrip- 
tion of  a  particular  country  do  not  only  extinguish  the  right  of  action,  but  the 
elaim  )r  title  itself  ipso  fado,  and  declare  it  a  nullity  after  the  lapse  of  the 
prescribed  period,  and  the  jyarties  are  resident  within  the  jurisdiction  during 
the  whole  of  that  period,  so  that  it  has  actually  and  fully  operated  upon  the 
€ase;  under  such  circumstances  the  question  might  properly  arise,  whether 
0uch  statutes  of  limitation  or  prescription  may  not  afterwards  be  set  up  in 
any  other  coun1;ry  to  which  the  parties  may  remove,  by  way  of  extinguish* 
ment  or  transfer  of  the  claim  or  title.  This  is  a  point  which  does  not  seem 
to  have  received  as  much  consideration  in  the  decisions  of  the  common  law  as 
it  would  seem  to  require.  That  there  are  countries  in  which  such  regulations 
do  exist  is  unquestionable.     *    *    * 

"It  may  be  important,  then,  carefully  to  distinguish  between  cases  where  the 
statute  of  limitations  is  strictly  a  mere  bar  to  the  remedy,  and  cases  where  it 
goes  directly  to  the  extinguishment  of  the  debt»  claim,  or  right.  Where  it 
professes  to  dispose  of  the  latter,  it  would  seem  difficult  to  say  that  a  mere 
removal  to  another  country  can  revive  an  extinguished  debt,  claim,  or  right* 
or  change  the  positive  title  of  property  acquired  and  perfected  under  the  local 
law  of  the  place  where  the  parties  and  property  are  situated:  Don  v.  Lipp* 
ffnann^  5  Clark  k,  Fin.  1, 15, 16, 17.  But  where  it  professes  to  deny  or  control 
or  extinguish  the  remedy  only,  other  considerations  may  properly  apply.  It 
has,  indeed,  been  decided  upon  a  recent  occasion  in  one  of  the  American 
courts  that,  in  cases  falling  within  the  latter  predicament,  it  will  make  no 
difference  whether  both  parties  have  remained  domiciled  in  the  same  country 
where  the  original  cause  of  action  arose  during  the  whole  period  required  by 
the  local  statute  of  limitations  to  bar  the  remedy  thereon,  or  whether  tney 
have  changed  their  domicile  after  it  has  begun  to  run:  Bulger  v.  Roche,  11 
Pick.  36.  But  the  reasoning  which  thus  repels  any  such  distinction  is  not  so 
Uear  or  decisive  as  has  been  supposed.  Every  nation  has  a  complete  and  ex* 
elusive  sovereignty  to  enact  laws  which  shall  limit  all  rights  of  action  to  cer- 
tain prescribed  periods  within  its  own  tribunals,  and  to  declare  that  after  that 
period  all  rights  of  action  shall  be  extinguished,  and  if  the  parties  remain 
domiciled  within  the  territorial  jurisdiction  during  that  whole  period,  the  law 
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^MO  /ado  operates  on  .the  case,  and  the  rights  of  action  are  completely  ez- 
tmgoished  tiiem  But  the  same  doctrine  is  not  trncy  or  rather  may  not  ba 
true,  where  before  the  prescribed  period  has  arrived  one  or  both  of  the  parties 
have  changed  their  national  domicile;  for  by  sach  change  they  have  ceased 
to  be  under  the  exduaiye  dominion  of  the  nation  whose  statute  of  limitation* 
has  begun  to  operate  upon  their  rights  of  action,  but  has  not  as  yet  ec> 
tingnished  them.  The  laws  thereof  can  no  longer  operate  on  those  rights,  at 
least  not  operate  except  within  the  territorial  limits  of  the  nation.  Elsewhera 
they  can  be  deemed  as  having  only  an  inchoate  and  imperfect  effect;  and  tli» 
chimge  of  domicile  suspends  their  power  to  extinguish  the  rights  of  action  ia. 
future,  since  they  can  have  no  binding  extraterritorial  force.  It  is  m  ftnswer 
to  say  that  when  once  the  statute  of  limitations  begins  to  run  no  subsequent 
impediment  stops  it  from  continuing  to  run.  That  is  true  in  the  nation  whose 
laws  contain  such  provision  or  inculcate  such  a  doctrine,  but  no  other  natioi» 
is  bound  to  give  effect  to  such  provisions  or  to  such  a  doctrine.  They  are- 
strictly  intraterritorial  regulations  and  interpretations  of  the  lex  fori,  which 
other  nations  are  not  bound  to  observe  or  keep.  While  the  parties  wer» 
domiciled  there,  the  statute  of  limitations  continued  to  run  against  them;  but 
it  had  not  then  extinguished  any  rights  of  action.  When  they  changed  their 
domicile,  the  statute,  as  to  them  or  their  rights  of  action,  in  respect  to  per- 
sonal property  or  personal  claims,  was  no  longer  operative  or  obligatory,  but 
the  statutes  only  of  their  domicile.  It  would,  or  at  least  might,  then  require 
a  very  different  consideration,  where  the  local  law  had,  before  the  change  of 
domicile,  actually  extinguished  all  rights  of  action;  for  then  to  revive  them  is 
to  create  new  rights,  and  not  to  enforce  old  rights  subsisting  at  the  time  of  the 
removal." 

In  at  least  two  decisions  of  the  American  courts,  this  distinction,  so  clearly 
made  by  Mr.  Justice  Story,  is  relied  upon  as  determining  the  rights  of  the  par- 
ties: BaJxr  v.  Stonebraker,  36  Mo.  338,  349;  Brown  v.  Parker,  28  Wis.  2K 
The  case  from  Missouri  is  especially  interesting,  taken  in  connection  with  other 
cases  of  the  same  court,  hereafter  cited,  and  affords  an  illustration  of  the 
observation  made  at  the  commencement  of  this  note,  that  the  operation  of  the 
foreign  statute,  as  well  as  the  phraseology  of  the  local  statute,  should  be  con- 
sidered, in  ascertaining  the  rights  of  litigants. 

Baker  v.  Stonebraker  was  an  action  on  a  judgment  recovered  in  Maryland. 
It  was  shown  in  defense  that  by  the  law  in  Maryland,  such  a  length  of  time 
had  elapsed  as  to  afford  a  conclusive  presumption  of  payment.  Holmes,  J.,, 
■aid  on  behalf  of  the  court,  in  regard  to  this  point:  '*  The  doctrine  is  well  es> 
tablished,  that  where  an  act  of  this  kind  operated  to  extinguish  the  contract 
or  debt  itself,  the  case  no  longer  falls  within  the  law  of  limitations  on  the 
remedy  merely.  In  such  case,  when  the  debt  or  judgment  is  sued  on  in 
another  state,  the  lex  loci  contractus,  and  not  the  lex  fori,  is  to  govern.  *  * 
The  statute  then  operated  upon  the  plaintiff  and  his  judgment^  and  declared 
the  debt  conclusively  barred,  paid,  and  extinguished,  after  the  lapse  of  twelve 
years.  It  goes  to  the  validity  and  existence  of  the  contract  or  debt  itself,  ad 
valorem  corUractua,  and  not  merely  to  the  remedy.  When,  therefore,  thie 
judgment  was  certified  from  the  state  of  Maryland,  and  sued  on  in  this  states 
it  stood  there  by  the  law  of  Maryland,  absolutely  paid  and  extinguished.  The 
Judgment  was  dead.  How,  then,  can  we  be  called  on  here  to  give  it  life  and 
force  again?  The  effect  of  the  act  of  congress  of  the  twenty-sixth  of  May» 
17dO,  requiring  '  full  faith  and  credit'  to  be  given  to  record  of  judgments  from 
other  states,  is  limited  to  the  means  of  proof,  and  merely  makes  it  evidenoet 
but  it  does  not  extend  to  the  effect  and  operation  of  what  is  so  proved.    Thie 
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<»peration  can  only  be  anoh  as  »  giren  to  it  in  the  state  from  which  it  comes: 
43tory,  Confl.  sec  1313;  2  Am.  Lead.  Gas.  73d-741.  The  conclusion  must  be, 
that  this  jadgment  having  been  paid  by  a  conclusiTC  presumption  of  law,  and 
peremptorily  extin^nushed  in  Maryland  before  it  came  to  this  state,  can  not 
Im  allowed  to  have  any  greater  force  l^e  than  it  had  there,  bat  mnst  be  con- 
sidered here  also  as  paid  and  extinguished. " 

The  Wisconsin  case  of  Brown  v.  Parher^  28  Wis.  21,  enunciated  similar 
principles  in  regard  to  a  note  executed  out  of  the  state  in  which  it  is  sued 
•upon,  between  parties  residing  in  the  state  where  it  was  executed,  and  con- 
tinuing to  reside  there  for  a  length  of  time  sufficient  under  that  statute  of 
limitation  to  extinguish  the  debt. 

Many  cases  have  arisen  where  the  distinction  made  controlling  in  these  two 
decisions  is  not  adverted  to.  What  weight,  therefore,  it  might  have  had  upon 
the  court  can  not  be  surmised.  Such  were  Goetai  v.  Voelhiger,  99  Mass.  504; 
Von  Hemmert  v.  Porter^  11  Mete.  210;  Brown  v.  Ifourse,  55  Me.  230.  There 
sune,  however,  authorities  for  the  broad  propceition  that  the  non-residence  of 
foreigners  or  citisens  of  a  state  at  the  time  the  cause  of  action  accrued,  al- 
though for  such  a  period  as  to  bar  an  action  in  the  place  of  the  person*s 
residence,  will  not  bar  an  action  commenced  within  the  statutory  period  after 
the  debtor's  coming  into  the  state:  Graves  v.  Weeks,  19  Vt.  178;  Dunning  v. 
Chamberlain,  6  Id.  127.  Bat  these  decisions  are  based  on  the  express  lan- 
guage of  the  Vermont  statute,  which  the  court  said  they  were  bound  to  ad- 
minister, although  it  might  operate  harshly  upon  the  defendant. 

In  the  second  place,  in  order  to  appreciate  the  importance  which  the  lan- 
guage of  the  statute  of  the  state  where  the  suit  is  brou^t  exerts  in  regard 
to  claims  that  arose  out  of  that  state  between  persons  then  non-resident,  take 
the  two  cases  of  Thamaa  v.  Black,  22  Ma  330;  and  Moore  v.  Carroll,  54  Ga. 
120.  It  will  be  borne  in  mind  that  the  Missouri  courts  hold  that  a  demand 
extinguished  by  lapse  of  time  under  the  laws  of  the  country  where  it  arose, 
mnd  where  the  parties  were  resident,  is  also  barred  in  that  state:  Baker  v. 
StoiiebraJcer,  30  Mo.  338.  Thomaa  v.  Black  was  an  action  on  a  promissory 
cote.  The  plaintiff  and  the  defendant,  at  the  time  the  note,  the  subject  of 
the  action,  was  executed,  were  both  residents  of  Kentucky,  and  the  defend- 
mnt  continued  to  reside  there  for  seven  years,  when  he  removed  to  the  state 
of  Missouri,  where  he  afterwards  resided.  Nine  years  after  the  arrival  in 
Missouri,  but  fourteen  years  after  the  maturity  of  the  note,  the  action  was 
<x>mmenced.  It  did  not  appear  that  the  plaintiff's  action  was  lost  under  ine 
Kentucky  statute  of  limitations  before  the  defendant  removed  to  Missouri. 
In  this  respect  the  case  differs  from  the  principal  one.  But  the  defendaat 
fdied  upon  the  ^lissouri  limitation  of  ten  years  for  the  instituting  of  pro- 
ceedings on  contracts  in  writing;  and  the  statute  was  construed  to  protect 
faim.  The  clause  of  exception  which  the  plaintiff  cited  was  in  these  words: 
**  If,  at  any  time  when  any  cause  of  action  specified  in  this  article  accrues 
•gainst  any  person  who  is  a  resident  of  this  state,  he  is  out  of  this  state,  such 
action  may  be  commenced  within  the  times  herein  respectively  limited,  after 
the  return  of  such  persons  into  the  state."  The  court  maintained  that  this 
exception  applied  to  residents  only  of  the  state  who  happened  to  be  abroad 
when  the  right  of  action  accrued.  "  The  person  must  be  a  resident  of  this 
state  when  the  action  accrues.  Here  the  defendant  was  a  non-resident;  he 
was  living  in  Kentucky,  and  there  continued  to  live  until  long  after  the 
cause  of  action  accrued.  He  is  not  such  a  defendant  as  the  seventh  section 
was  designed  to  embrace;  nor  is  he  embraced  by  its  provisions.  Then  the 
statute  was  in  his  favor,  and  the  exception  does  not  place  him  out  of  the 
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general  protection  afforded  by  the  statate."    This  decinon  is  followed  m. 
Fiske  V,  Clark,  65  Mo.  105. 

Again,  in  the  statutes  of  Georgia  is  this  illnstrated.  In  Moore  ▼.  CarroU, 
64  Ga.  126,  the  action  was  on  a  promissory  note  made  while  the  plaintiff  and 
defendant  were  in  California.  The  i(l%tute  of  limitations  was  set  up  as  a  de- 
fense, which  the  plaintiff  endeavored  to  avoid  by  resorting  to  the  exoepting. 
sections.  The  exception  regarding  absence,  however,  provided  only  tor  the 
case  of  a  removal  from  the  state  after  the  cause  of  action  had  acorued.  The 
court,  therefore,  decided  that  the  plaintiff  had  not  proved  a  case  preventing, 
the  operation  of  the  statute,  and  that  the  time  within  which  the  action  could 
be  brought  had  elapsed:  The  court  relied  upon  Bishop  v.  Satiford,  15  Ga.  1; 
Pare  v.  Malwne,  32  Id.  25a 

From  these  adjudications  and  authorities  it  follows  that  a  person  who  ia 
sued  on  a  demand  arising  in  a  different  country,  in  which  he  was  reaident  at 
the  time  the  cause  of  action  accrued,  may  avail  himself  of  the  lapse  of  time 
in  either  of  two  ways:  by  setting  up  the  extinguishment  of  the  demand  un- 
der the  statute  of  limitations  of  the  country  where  it  arose,  if  such  should 
be  the  operation  of  that  statute;  or  by  relying  upon  the  statute  of  the  fomnif 
when  the  language  of  such  statute,  staying  its  running  during  the  absence  of 
a  debtor,  does  not  apply  to  foreign  debtors  resident  abroad  when  the  right  of 
action  accrued. 

If,  through  the  operation  of  the  statute  of  limitations  of  any  state  or  country^ 
title  is  acquired  to  any  property  situate  therein,  such  title  will  be  recognised 
and  enforced  in  any  other  country  into  which  the  property  may  be  sabse- 
quently  removed:  See  note  to  BtueeU  v.  Jiogera,  13  Am.  Deo.  320,  and  te 
Ludhw  ▼.  Van  Camp,  11  Id.  534. 


Williams  v.  Henshaw. 

[11  PforWiTNO,  79.] 

AmujmiT  BETWEEN  Pabtnebs  will  lie  to  recover  the  balance  of  an  aooonnt^ 
and  in  Massachusetts  this  principle  extends  to  all  cases  in  which  the  ren- 
dition of  the  judgment  will  be  an  entire  termination  of  the  partnership 
transactions.  Rule  not  inapplicable  because  of  debts  due  the  firm,  if  it 
be  shown  that  the  debts  are  not  ooUectible,  or  that  the  plaintiff  has 
assigned  them  to  the  defendant;  but  the  assignment  must  be  before  ao* 
tion  brought. 

Abtakce  op  the  Whole  Capital  bt  a  Pabtneb  is  not  a  fact  from  whioa 
the  law  will  imply  a  promise  of  the  other  to  repay  any  part  of  it  dnzii^ 
the  continuance  of  the  partnership. 

Assumpsit.    The  opinion  states  the  case, 

H.  H.  Fuller,  for  the  plaintiffs. 

Bardelt,  contra. 

By  Court,  Morton,  J.  This  is  assumpsit  to  recoTer  one  half 
the  Ibss  on  an  adventure,  in  which  the  plaintifis  allege  thai 
the  defendants  were  equally  interested  with  themselves.  The 
plaintiffs  show  themselves  to  be  partners  with   the  defend- 
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ants  in  this  transaction,  and  that  the  loss  on  account  of  which 
thej  chiim  to  recover,  was  occasioned  bj  the  non-payment  of 
debts  due  this  partnership.  These  debts  are  still  outstand- 
ing. And  the  question  first  presented  for  our  consideration  is, 
whether  the  balance  now  claimed  can  be  recovered  in  an  action 
of  assumpsit. 

The  general  principles  of  law  applicable  to  such  cases  are  too 
well  settled  to  require  revision. 

The  remedies  usually  resorted  to  for  the  settlement  of  con* 
troversies  between  partners,  are  bills  in  equity,  actions  of  ac- 
count, and  actions  upon  the  special  covenants  or  agreements 
in  the  articles  of  copartnership:  Niven  v.  Spickerman,  12  Johns* 
401. 

Assumpsit  will  also  lie,  in  some  cases,  by  one  partner  against 
Ais  copartner,  to  recover  a  balance  of  a  partnership  account. 
And  although  different  rules  have  been  adopted  in  different 
states  upon  this  subject,  yet  they  all  concur  in  this,  that  it  is  a 
final  balance  only  which  can  be  recovered  in  this  form  of  ac- 
tion. 

In  New  York  and  South  Cturolina,  and,  it  is  believed,  in  Eng- 
land, assumpsit  will  not  lie  for  a  final  balance,  except  upon  an 
express  promise:  Casey  v.  Bmsh,  2  Oai.  293;  Hoisted  v.  SchmeU 
fd,  17  Johns.  80;  Westerlo  v.  Evertson,  1  Wend.  632;  Course  v. 
Prince^  1  Bep.  Const.  Ct.  (2d  series)  416;*  Ihmiont  v.  CoupUmd^ 
2  Bing.  170.  But  in  Pennsylvania,  when  a  partnership  is  set- 
tled and  a  balance  struck  by  the  partners,  the  balance  may  be 
recovered  in  this  form  of  action,  without  any  express  promise 
to  pay  it:  (hea»  v.  Johnson,  1  Binn.  191;  S.  C,  4  Dall.  434; 
Lamalere  v.  Case,  1  Wash.  C.  0.  B.  435. 

In  this  state  the  doctrine  is  carried  still  farther,  and  neither 
the  settlement  of  the  accounts  by  the  partners,  nor  an  express 
promise  to  pay,  is  necessary.  It  has  been  held  too  often  now 
to  be  Ggiestioned,  that  assumpsit  will  lie  to  recover  a  final  bal- 
ance (u^a  partnership  account,  and  that  this  extends  to  all  cases 
in  which  the  rendition  of  the  judgment  will  be  an  entire  ter- 
mination of  the  partnership  transactions,  so  that  no  further 
cause  of  action  can  grow  out  of  them:  Brigham  v.  Evdeth,  9 
Mass.  538;  Jones  v.  Earraden,  Id.  540;  Bond  v.  Hays,  12  Mass. 
84;  WUby  v.  Phinney,  15  Mass.  116;  Fanning  v.  Chadwick,  3 
Pick.  420  [15  Am.  Dec.  233];  Brinley  v.  Kupfer,  6  Pick.  179. 
This  rule  is  not  only  founded  on  authority,  but  is  reasonable  in 
principle  and  convenient  in  practice. 

1.  CoicrMT.  iVtnc«.lMUL416  [13Am.DM.649L 
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Does  the  case  at  bar  come  within  it?  Is  the  amount  claimed 
«  final  balance,  and  will  the  judgment  in  this  suit  be  an  absolute 
termination  of  all  the  partnership  accounts  between  theae 
parties? 

There  are  debts  to  a  comparatively  large  amount  still  due  the 
partnership.  A  judgment  in  this  suit  would  not  disable  either 
party  from  receiving  these  debts.  And  should  the  defendants 
hereafter  receive  any  part  of  them,  a  recovery  in  this  suit  will 
not  prevent  the  plaintiffs  from  maintaining  another  action  for 
their  share  of  the  amount  thus  received.  Or  should  payment 
hereafter  be  made  to  the  plaintiffs,  the  defendants  would  not 
be  barred  from  maintaining  an  action  for  their  equitable  pro- 
portion. And  for  every  payment  to  either  party,  a  new  action 
might  be  maintained  by  the  other,  and  thus  suits  be  multiplied 
indefinitely. 

But  can  one  partner  never  recover  a  balance  from  a  delinquent 
copartner,  while  any  of  the  debts  due  the  firm  remain  unpaid? 
If  so,  then  this  remedy  would,  in  practice,  prove  unavailing  in 
many  cases.  For  there  are  very  few  partnerships  which  do  not 
create  dues  that  never  are  nor  can  be  collected.  But  were  such 
the  consequence,  it  would  not  be  a  sufficient  reason  for  the 
violation  of  so  well-settled  and  so  salutary  a  rule.  Resort 
might  be  had  to  another  jurisdiction  or  another  form  of  action 
without  inconvenience  or  injustice. 

But  this  is  not  a  necessary  consequence  of  the  rule.  For  the 
plaintiffs  might  show  that  the  outstanding  debts  of  the  part- 
nership were  incapable  of  collection,  and  thus  that  the  judg- 
ment rendered  would  make  a  final  settlement  between  the 
partners.  And  in  such  case,  especially  if  an  assignment  of  all 
the  outstanding  debts  was  seasonably  given  or  tendered  to  the 
other  party,  the  action  might  be  sustained. 

But  in  this  case  the  plaintiffs'  evidence  not  only  fails  to  prove 
the  debts  now  due  the  partnership  to  be  worthless,  but  actually 
shows  them  to  be  of  considerable  value.  It  may  happen,  and 
must  be  considered  as  probable,  that  some  of  these  debts  will 
be  collected.  We  are  therefore  of  opinion  that  the  balance 
claimed  in  this  case  is  not  a  final  balance,  and  that  to  sustain 
this  action  would  be  to  carry  the  rule  much  further  than  ever 
has  been  done,  or  could  be  done  upon  any  reasonable  principle. 

But  the  plaintiffs'  counsel  contends  that  this  case  does  not 
come  within  the  rule  above  laid  down,  because  he  says  that 
under  the  count  for  money  paid,  laid  out,  and  expended,  they 
may  recover  the  money  by  them  advanced  for  the  purchase  of 
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the  original  stock.  That  this  was  not  a  partnership  transaction, 
but  an  advance  by  the  plaintiffs  for  the  use  of  the  defendants, 
to  commence  partnership  businesa 

But  we  think  the  action  can  not  be  maintained  on  this  ground. 
The  plaintiffs  do  not  show  any  agreement  by  the  defendants  to 
advance  any  money,  or  any  promise  by  them  to  repay  the  plaint* 
iffs  for  any  such  advances.  They  rely  solely  upon  the  fact  that 
they  advanced  the  money  for  the  purchase  of  the  hams,  and 
upon  an  implied  promise  to  repay  them.  The  law  will  not,  in 
such  case,  imply  a  promise.  We  know  not  what  the  contract 
was  between  these  partners.  It  might  be,  that  for  certain  ser- 
Tices  to  be  performed  by  the  defendants,  or  other  inducements 
offered  by  them,  the  plaintiffs  agreed  to  make  all  the  advances, 
and  to  be  repaid  only  in  the  final  settlement  of  the  transaction. 

In  all  the  cases  cited,  the  actions  were  founded  upon  an  ex- 
press contract.  An  action  may  be  maintained  on  a  covenant  or 
agreement  to  become  partners:  Figes  v.  Cutler,  8  Stark.  139. 
So  if  one  partner  covenants  or  agrees  to  advance  a  certain 
portion  of  the  capital,  or  to  perform  nny  other  specific  acts,  an 
action  will  lie  for  the  violation  of  these  express  contracts,  even 
during  the  continuance  of  the  partnership:  Gow  on  Part.  95, 
€lseq.;  Venning  v.  Leckie,  13  East,  7;  Oaie  v.  Leckie,  2  Stark.  107. 

If  the  plaintiffs  had  shown  an  agreement  on  the  part  of  the 
defendants  to  advance  one  half  of  the  money  necessary  to  carry 
on  their  joint  speculation,  or  a  promise  to  repay  the  plaintiffs  for 
their  advances,  they  might  well  recover  upon  such  undertaking 
in  the  present  action.  But  from  the  fact  that  one  partner  ad- 
vanced the  whole  of  the  capital,  the  law  will  not  imply  a  prom- 
ise of  the  other  to  repay  any  part  of  it  during  the  continuance 
•of  the  partnership.  What  the  terms  of  the  connection  were,  is 
not  a  matter  of  inference,  but  of  proof.  # 

There  is  no  reason  to  believe  that  in  the  present  case  there 
was  any  promise  to  repay  the  plaintiffs  for  their  advances, 
-other  than  in  the  settlement  of  the  partnership  accounts.  The 
plaintiffs  have  not  treated  their  claim  as  one  for  money  ad- 
vanced. In  their  account  annexed  to  the  writ,  their  charge  ia 
not  for  one  half  of  the  money  paid  by  them,  but  for  one  half  of 
^e  loss  sustained  in  the  speculation.  The  interest,  too,  is  not 
barged  from  the  time  of  the  original  payment,  but  from  the 
time  when  the  loss  was  ascertained. 

At  the  argoment,  the  plaintiffs  tendered  to  the  defendants  an 
«88igximent  of  all  the  debts  now  due  to  the  concern.  As  the 
•debts  were  considered  doubtful,  and  their  estimated  value  not 
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laige,  had  this  tender  been  made  before  the  oommenoement  of 
the  action,  perhape  it  would  have  availed  the  plaintiffs.  But  it: 
is  now  too  late.  The  plaintiffs  can  not,  in  this  way,  give  then^ 
selves  a  good  cause  of  action  which  did  not  exist  when  they^ 
instituted  their  suit.  The  costs  which  have  arisen  might  hara^ 
been  avoided ,  bad  this  offer  been  reasonably  made. 

In  applications  for  new  trials,  and  o!ber  appeals  to  the  discre- 
tion of  the  court,  they  will,  to  promote  substaiitial  justice,  alloir 
formal  errors  to  be  corrected  and  technical  difficulties  to  be- 
removed.  Such  was  the  case  of  Brirdey  v.  Kupfer,  There  the^ 
plaintiff  having  obtained  a  verdict,  and  there  being  a  single- 
debt  due  from  the  firm  unpaid,  and  the  omission  to  pay  it 
having  been  caused  by  the  defendant  himself,  the  court  refnse<l 
to  set  aside  the  verdict,  upon  the  plaintiff's  deducting  this  debt 
from  the  amount  of  it. 

But  the  court  will  never  do  this  where  third  persons  may  be 
affected  by  it.  The  defendants'  bail  might  be  severely  injured, 
by  a  judgment  rendered  on  a  cause  of  action  which  did  not  exist 
when  he  became  bail. 

Besides,  this  is  not  an  appeal  to  our  discretion.  Neither 
pai'ty  ubks  for  a  new  trial,  but  for  our  judgment  upon  the  facta 
reported.  The  plaintiffs'  right  to  recover  must  depend  upon 
the  facts  as  they  existed  when  they  commenced  their  action.  We 
have  no  legal  power  to  render  judgment  upon  a  state  of  facte 
which  did  not  then  exist. 

The  plaintiffs  must  therefore  be  nonsuits 


Cited  and  followed  on  the  principles  here  ennndated  in  regard  to  acti< 
between  partners  in  Diekinaony.  Grander,  18  Pick.  317;  Rockwelly,  Wilder,  4 
Mete.  661;  Sites  v.  Wood,  6  Gray,  434;  ChmeraaU  v.  OomenaU,  14  Allen,  62;. 
Wetherbee  v.  PoUer,  99  Mass.  363;  Byder  v.  Wilcox,  103  Id.  28,  81;  Wheeler, 
T.  Wheeler,  111  Id.  250. 

""  AcnoNS  BETWEEN  Pabtkkbs.^A  note  on  this  snbject  will  be  found  ap> 
pended  to  Couree  v.  Prince,  12  Am.  Dec  649.  Other  daoiiions  pertinent  to^ 
this  question  are  Bumpaea  v.  Webh,  18  Id.  34;  Jhmcan  t.  Lyom,  8  Id.  613. 


King  v.  Fowleb. 

[11  Piuasauio,  803.] 
PfcMUMPTiGH  09  DxiLTH,  without  issue,  will  arise  where  inquiries  made 

oeming  parties  disclose  that  nothing  has  been  heard  of  them  for  ssTenti^ 


Wbit  of  rigbt.  The  demandants  deraigned  title  from  Stephen 
Kellogg,  one  of  six  children  of  Stephen  Kellogg  the  elder,  aud' 
proved  that  inquiries  had  been  made  in  regard  to  the  other 
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children  of  Stephen  Kellogg  the  elder,  and  that  nothing  had 
been  heard  from  them  for  more  than  seventy  years.  The  juiy 
were  instructed  in  favor  of  the  demandants.  Verdict  accord- 
inglj.    Motion  for  a  new  trial. 

Boise  and  Blair,  for  the  tenant,  cited  2  Bac.  Abr.  661,  Evi- 
dence H. 

MiU8  and  Hamilton^  contra^  cited  Doe  v.  Deakin,  4  Bam.  & 
Aid.  433;  Crouch  v.  Evelelh,  15  Mass.  806. 

By  Court,  Putnam,  J.  We  admit  the  rule  of  law  to  be  as 
stated  by  the  counsel  for  the  tenaut,  that  persons  once  in  being 
shall  be  intended  to  be  still  living,  if  the  contrary  be  not  proved: 
Wihon  V.  Hodges,  2  East,  812.  But  we  think  the  demandants 
have  proved  the  contrary,  in  relation  to  the  decease  of  five  of 
the  children,  and  heirs  of  Stephen  Kellogg  the  elder,  to  whom 
the  demanded  premises  were  laid  out  in  1784.  So  that  the 
right  of  Stephen  Eellogg  the  elder  came  to  Stephen  Eellogg  the 
younger,  from  whose  heirs  the  father  of  the  demandant  obtained 
deeds  in  1818. 

The  evidence  was,  that  Stephen  Eellogg  the  elder  was  mar- 
ried in  1719,  and  hod  six  children;  and  that  inquiry  has  beem 
had  where  information  could  be  most  probably  obtained,  and  nil 
account  whatever  of  five  of  them  could  be  i)rocured.  We  think 
the  legal  result  was  such  as  the  jury  have  found,  viz. :  that  they 
died  without  lawful  issue;  especially  as  there  was  no  evidence 
introduced  to  rebut  that  evidcDce  on  tbe  part  of  the  tenant. 

In  Cunliffe  v.  Se/lon,  2  East,  183,  the  plaintiffs  were  bound  to 
prove  the  execution  of  a  bond.  One  of  tbe  subscribing  wit- 
nesses had  become  interested  after  his  signature,  and  so  could 
not  be  a  witness.  But  tbe  court  permitted  the  party  to  prove 
his  handwriting,  notwithstanding  there  was  the  name  of  an- 
other subscribing  witness  to  tbe  bond.  For,  in  regard  to  the 
other,  the  plaintiff  proved  that  inquiry  had  been  made  for  him 
at  the  places  where  the  obligor  as  well  as  the  obligee  lived,  and 
no  account  of  him  could  be  obtained.  The  case  was  treated 
just  as  if  he  were  not  in  existence. 

And  so  in  the  case  at  bar,  the  clear  result  of  the  whole  evi- 
dence is,  that  the  right  of  Stephen  Eellogg  the  elder  came  to 
Stephen  Kellogg  tbe  younger,  inasmuch  as  there  has  not  been 
anything  heard  or  known  of  his  five  brothers  for  more  thaft 
seventy  years. 

Judgment  for  the  demandants. 

PBESUifTnoN  ov  Death,  when  ariaet:  See  note  to  MtUer  v.  Beat€$t  8  Aow 
Dec.  C6^. 
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Seayeb  v.  Phelps. 

[11  PicxXBDra,  804.] 

loKOBAVCX  ov  THX  Insanitt  of  one  with  whom  a  contract  is  madoi  is  no  de- 
fense to  an  action  for  the  recovery  of  the  subject-matter  of  the  contract. 

Tboyeb  to  recover  the  value  of  a  promissory  Dote  pledgced  bj 
the  plaintiff  with  the  defendant.  The  plaintiff's  alleged  insan- 
ity at  the  time  of  the  pledge  was  the  ground  of  action.  The 
instruction  asked  by  the  defendant,  that  the  plaintiff  could  not 
recover  if  defendant  proved  that  he  did  not  know  of  the  insan- 
ity, and  practiced  no  deception  or  imposition,  was  refused,  and 
a  verdict  found  for  the  plaintiff.     Defendant  excepted. 

Willard,  for  the  defendant,  cited  Beverley'8  case^  4  Co.  124; 
IHell  V.  Morely,  9  Yes.  478;  Chit,  on  Cont.  255,  cites  Bagsier  ▼. 
Earl  of  Portsmouth,  7  Dow.  &  By.  614. 

O.  Bliss  and  O.  Ashmun,  contra,  cited  Chit,  on  Cont.  29,  80; 
Mitchell  V.  Kingman,  5  Pick.  431;  Webster  v.  Wocd/ord,  3  Day, 
90;  Lang  v.  Whidden,  2  N.  H.  435;  Orani  v.  Thompson,  4  Conn. 
203  [10  Am.  Dec.  119];  Bice  v.  Peet,  15  Johns.  503. 

By  Court,  Wilde,  J.  The  general  doctrine  that  the  oon- 
tracts,  and  other  acts  in  pais,  of  idiots  and  insane  persons,  are 
not  binding  in  law  or  equity,  is  not  denied.  Being  bereft  of 
reason  and  understanding,  they  are  considered  incapable  of  con- 
senting to  a  contract,  or  of  doing  any  other  valid  act.  And  al- 
though their  contracts  are  not  generally  absolutely  void,  but 
only  voidable,  the  law  takes  care  effectually  and  fully  to  pro- 
tect their  interests;  and  will  allow  them  to  plead  their  disability 
in  avoidance  of  their  conveyances,  purchases,  and  contracts,  as 
was  settled  in  Mitchell  et  aL  v.  Kingman,  5  Pir*.k.  431.  And 
such  is  probably  the  law  in  England  at  the  present  day,  al- 
though the  doctrine  for  a  long  time  prevailed  there,  that  no  one 
should  be  allowed  to  plead  his  own  incapacity  and  to  stultify  him* 
self.  These  principles  are  not  controverted  by  the  defendant's 
counsel;  but  they  maintain  that  if  the  plaintiff  was  of  unsound 
mind,  and  incapable  of  understanding,  at  the  time  he  pledged 
the  note  to  the  defendant,  yet  if  the  defendant  was  not  apprised 
of  that  fact,  or  had  no  reason  to  suspect  it  from  the  plaintiff's 
conduct,  or  from  any  other  source,  and  did  not  overreach  him, 
or  practice  any  fraud  or  unfairness,  then  that  the  contract  of 
bailment  was  valid  and  binding,  and  could  not  be  avoided  hi 
the  present  action.  And  they  requested  the  court  of  common 
pleas  so  to  instruct  the  juxy.    That  court,  however,  were  of 
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opinion  that  the  law  was  otherwise,  and  we  all  concur  in  the  same 
opinion.  1/  it  had  been  only  proved  that  the  plaintiff  was  a 
person  of  weak  understanding,  the  instructions  requested  would 
have  been  appropriate  and  proper.  For  every  man,  after  arriv- 
ing at  full  age,  whether  wise  or  unwise,  if  he  be  compos  msrUis, 
h^  the  capacity  and  power  of  contracting  and  disposing  of  his 
property,  and  his  contracts  and  conveyances  vrill  be  valid  and 
binding,  provided  no  undue  advantage  be  taken  of  his  imbecility. 

It  is  sometimes  difficult  to  determine  what  constitutes  insan- 
ity, and  to  distinguish  between  that  and  great  weakness  of  un- 
derstanding. The  boundary  between  them  may  be  very  narrow, 
and,  in  fact,  often  is,  although  the  legal  consequences  and  pro- 
visions attached  to  the  one  and  the  other,  respeotively,  are 
widely  different. 

In  the  present  case,  however,  this  point  is  settled  by  the  yet" 
diet,  and  no  question  is  made  respecting  it.  We  are  to  con- 
sider the  plaintiff  as  in  a  state  of  insanity  at  the  time  he  pledged 
his  note  to  the  defendant;  and  this  being  admitted,  we  think  it 
can  not  avail  him  as  a  legal  defense,  to  show  that  he  was  igno- 
rant of  the  fact,  and  practiced  no  imposition.  The  fairness  of 
the  defendant's  conduct  can  not  supply  the  plaintiff's  want  of 
capacity. 

The  defendant's  counsel  rely  principally  on  a  distinction  be« 
tween  contracts  executed,  and  those  which  are  executory.  But 
if  this  distinction  were  material,  we  do  not  perceive  how  it  is  made 
to  appear  that  the  contract  of  bailment  is  an  executed  contract, 
for  if  the  note  was  pledged  to  secure  the  performance  of  an 
executory  contract,  and  waa  part  of  the  same  transaction,  it 
would  rather  be  considered  an  executory  contract.  But  we  do 
not  consider  the  distinction  at  all  material.  It  is  well  settled 
that  the  conveyances  of  a  non  compos  are  voidable,  and  may 
be  avoided  by  the  writ  dum  fiiii  non  compos  mentis,  or  by 
entry. 

The  case  of  Bagster  ei  <d,  v.  The  Earl  of  PortsmotUh,  5  Barn. 
&  Cress.  172,  but  more  fully  reported  in  7  Dow.  &  By.  614,  has 
been  relied  on  as  countenancing  the  distinction  contended  for, 
and  to  show  its  bearing  on  the  point  in  question;  and  it  is  true 
that  some  of  the  remarks  which  fell  from  the  court  in  giving 
their  opinion,  may  be  thought  to  have  some  bearing  in  this  re- 
spect. But  the  point  decided,  and  the  grounds  of  the  decision, 
not  only  fail  to  support  the  defense  in  this  action,  but  may  be 
considered  as  an  authority  in  favor  of  the  plaintiff.  That  was 
an  action  of  assumpsit  for  the  use  of  certain  carriages  hired  by 


374  SxAYEB  V.  Phelp8«  [Mass^ 

4he  defendant^  he  being  at  the  time  of  nnsoand  mind,  and 
-jadgment  was  rendered  for  the  plaintiff,  on  the  ground  that  no 
impoflition  had  been  practiced  on  his  part;  and  particularly  be- 
•anse  the  carriages  famished  appeared  to  be  suitable  to  the 
condition  and  degree  of  the  defendant,  considering  the  con- 
tracts of  a  non  compos  on  the  same  footing  as  those  of  an  infant; 
and  the  court  say,  in  Thompson  v.  Leach,  3  Mod.  810,  "  that 
the  grants  of  infants,  and  of  persons  non  compos,  are  parallel 
both  in  law  and  reason."    Now  no  one  would,  we  apprehend, 
undertake  to  maintain  that  the  plaintiff  would  haye  been  bound, 
if  he  had  been  a  minor  when  he  pledged  the  note.    It  does  not 
'  appear  to  have  been  pledged  for  necessaries;  and  all  contracts 
-  ol  infants  are  either  void  or  voidable,  unless  made  for  educa- 
'tion  or  necessaries  suitable  to  their  degree  and  condition.    And 
*  even  if  the  note  had  been  pledged  as  security  for  the  payment 
•of  necessaries,  it  would  not  have  been  binding  if  the  plaintiff 
9iad  been  an  infant.   For  a  pledge  is  in  the  nature  of  a  penalty, 
uid  may  be  forfeited,  and  can  be  of  no  advantage  to  the  in&nt, 
6nd  therefore  shall  not  bind  him. 

If,  then,  idiots  and  insane  persons  are  liable  on  their  contracts 
fow  necessaries,  they  are  certainly  entitled  to  as  much  protec- 
tion as  infants.  It  matters  not,  however,  how  this  may  be, 
since  the  contract  in  question  is  not  one  for  necessaries. 

In  the  case  of  Browne  v.  JoddrM,  1  Mood.  &  M.  105, 
Lord  Tenterden  expressed  an  opinion  that  in  assumpsit  for 
goods  sold  and  delivered,  and  for  work  and  labor,  it  would  be 
no  defense  that  the  defendant  was  of  unsound  mind,  unless  the 
plaintiff  knew  of,  or  in  any  way  took  advantage  of  his  incapac- 
ity, to  impose  on  him.  This,  however,  was  an  opinion  ex- 
pressed at  nisiprius,  and  whether  the  opinion  was  followed  up  to 
the  final  decision  of  the  cause  or  not,  does  not  appear.  But 
however  this  may  be,  the  opinion  is  founded  on  the  old  rule, 
somewhat  qualified,  that  no  one  can  be  allowed  to  plead  his 
own  disability  or  incapacity,  in  avoidance  of  his  contracts. 
This  rule  having  been  wholly  exploded  in  this  commonwealth. 
Lord  Tenterden'u  opinion  can  have  no  weight  here,  unless  some 
good  reason  could  be  shown  for  overruling  the  case  of  MUchdl 
et  al,  V.  Kingmxin,  which  we  think  can  not  be  done. 

We  are  aware  that  insanity  is  sometimes  hard  to  detect,  and 
that  persons  dealing  with  the  insane  may  be  subjected  to  loss 
and  difficulty;  but  so  they  may  be  by  dealing  with  minors.  The 
danger,  however,  can  not  be  great,  and  seems  to  furnish  no 
iufficient  cause  for  modifying  the  rules  of  law  in  relation  to  in- 
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«ane  people,  if  we  had  any  power  and  aaihority  so  to  do;  which 
we  have  not. 
Judgment  of  0.  0.  P.  affirmed. 

Cited  «8  anthority  that  the  contracts  of  an  fanane  penoa  §n  Toidable  and 
not  void,  in  AOu  v.  BilUngM,  6  Meta  418;  ffaOeU  y.  Oaim,  I  Codi.  299| 
Carrier  v.  Sears,  4  Allen,  837. 

CoNTRAOTs  OF  iNaANB  PKBSOHa. — See  the  notes  to  •/oetony.  Khfg,  16  Am* 
Deo.  861;  Lm  v.  Lee,  17  Id.  781. 


Ooi/TON  V.  Smith. 

Cll  PunoBDro,  811.] 

^xmawssT  or  Pabtitiov  m  Surr  by  tenant  againat  his  oo>tnsat  who  has 

mortgaged  his  interest,  ia  not  binding  on  the  mortgsgees  not  party  to  the 

suit. 
Mortoaoob's  Possession  is  not  a  Disskisin  which  will  bar  the  mort^gsgee's 

right  to  file  a  petition  for  a  partition. 
JunoMSNT  OF  Partition  is  a  bar  to  a  snbeeqnent  petition  for  a  partitioii 

where  the  parties  and  the  questions  put  in  issue  are  necessarily  the  same. 

PirmoN  for  a  partition  filed  by  the  mortgagees  of  Quartos 
Smith,  a  co-tenant  with  Beuben  Smith.  The  defense  was  that  a 
partition  had  been  already  granted  in  a  suit  filed  by  Beuben, 
but  to  which  the  mortgagees  were  not  parties.  Quartus  re- 
mained in  possession,  under  the  judgment  in  the  former  parti- 
tion suit,  until  the  present  petition  was  filed.  The  cause  was 
submitted  for  the  opinion  of  the  court. 

iMihrop,  for  the  petitioners,  in  support  of  their  position  that  the 
former  judgment  was  not  binding,  cited  Cook  y.  AUen,  2  Mass. 
470;  Agar  v.  Fair/ax,  17  Yes.  544;  Sebring  v.  Menereau^  1  Hop. 
608;  Wilder  t.  Houghlon,  1  Pick.  87;  Perkins  y.  Pitia,  11  Mass. 
ISO;  WoOm  y.  CopeHand,  7  Johns.  Gh.  140;  Baring y.  Nash,  1  Yes. 
&  B.  551. 

Leonard,  contra,  urged  that  the  petition  for  partition  filed 
against  a  mortgagor  was  binding  on  the  mortgagee:  Ooodwin  y. 
Richardson,  11  Mass.  473;  AMor  v.  Hoyi,  5  Wend.  615;  Porter  y. 
Perkins,  6  Mass.  237  [4  Am.  Dec.  52];  Hani  y.  Maynard,  6  I^ick. 
491;  Applelon  y.  Boyd,  7  Mass.  134;  Porter  y.  Hill,  9  Id.  35  [6 
Am.  Dec.  22];  Stearns  on  Beol  Actions,  192;  Oray  y.  Blanchard^ 
8  Pick.  292;  WiUington  y.  Gale,  7  Mass.  139;  Poignard  y.  Smith, 
6  Pick.  176;  Mersereau  y.  Bunyan,  11  Johns.  538.  In  any  eyent» 
as  the  parties  held  possession  of  the  land  pursuant  to  the  judg« 
ment,  the  mortgagees  were  disseised  and  can  not  haye  this  pe* 
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tition:  Barnard  v.  Pope,  14  Mass.  438  [7  Am.  Dec.  225];  McClung- 
T.  ^o«s,  5  Wheat.  116;  Taylor  y.  Porter,  7  Mass.  357;  Jackson  on 
Beal  Actions,  55;  Vamum  v.  Abbot,  12  Mass.  478  [7  Am.  Dec 
87.] 

Bj  Court,  Wilde,  J.    It  seems  to  us  very  clear,  upon  the  f act» 
agreed,  that  the  petitioners  are  entitled  to  judgment  for  parti- 
tion, as  prayed  for  in  their  petition.     It  is  admitted  that  they 
have  derived  a  legal  and  valid  title  to  the  moiety  of  the  prem* 
ises  under  a  mortgage  deed  from  one  Quartus  Smith,  and  the^ 
respondents  agree  that  they  are  entitled  to  judgment,  unless 
they  are  barred  by  the  proceedings  set  up  in  the  defense.     Jt 
appears  that  after  the  mortgage  deed,  Beuben  Smith,  one  of 
the  respondents,  preferred  bis  petition  for  partition  to  the  court 
of  common  pleas,  and  tbat  judgment  was  rendered  thereon,  and 
partition  made  accordingly,  in  which  the  share  and  purparty  of 
Quartus  Smith  was  set  off  to  him  in  severalty.     But  in  this  suit 
the  petitioners  were  not  made  a  party,  and  for  that  reason  were 
denied  a  hearing  by  the  court,  and  therefore  they  are  not  bound 
by  the  judgment  iu  that  case. 

The  mortgagor  was  only  tenant  at  will,  and  could  do  no  act 
binding  on  the  mortgagee,  or  prejudicial  to  his  title.  The  case 
of  Potter  V.  Wheeler,  13  Mass.  504,  cited  by  the  respondent's 
counsel,  was  an  action  of  dower,  and  is  not  applicable.  The 
partition  between  the  husband  and  his  co-tenant  was  held  bind- 
ing upon  the  wife,  because  at  the  time  of  the  partition  the  whole 
estate  was  in  the  husband;  the  wife  had  no  estate  and  could 
not  be  made  a  party  to  the  partition.  By  her  marriage  it  is 
said  she  gained  an  inchoate  right  to  her  dower,  subject  to  the 
contingency  of  partition  which  any  tenant  in  common  might  be 
compelled  to  make.  Nor  do  we  consider  the  case  of  Jackson  v. 
Pierce,  10  Johns.  414,  as  of  much  weight.  We  have  no  doubt 
that  a  mortgagee  may  elect  to  confirm  a  partition  made  by  the 
mortgagor,  and  that  the  other  parties  to  the  partition  would  be 
bound  by  such  election.  But  if  he  considers  the  partition  un- 
equal, or  in  any  respect  prejudicial  to  his  interests,  he  dearly 
is  entitled  to  set  it  aside  and  demand  a  new  partition. 

But  it  has  been  argued  that  if  the  partition  set  up  was  not  bind-^ 
ingi  yet  that  the  mortgagor's  entry  under  it  and  subsequent  oc- 
cupation, amounted  to  an  ouster  or  disseisin  of  the  mortgagees, 
or  those  claiming  under  them.  This  argument,  however,  is  not 
sustained  by  the  facts  agreed.  The  mortgagor,  being  permitted 
to  remain  in  possession  of  the  mortgaged  premises,  had  a  right  to 
occupy  in  common  with  the  other  co-tenants,  or  in  severalty.    He 
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was  not  accountable  to  the  mortgagees  for  the  rents  and  profits; 
bis  occupation,  therefore,  was  not  tortious,  and  oould  not  amount 
to  an  ouster  or  disseisin  of  the  mortgagees. 

Then  it  was  argued  that  the  petitioners  are  barred  or  estopped 
by  the  judgment  on  their  former  petition,  and  no  doubt  such 
would  have  been  the  legal  effect  of  that  judgment,  if  the  parties, 
and  the  question  of  title  put  in  issue,  or  necessarily  decided, 
had  been  the  same;  but  that  was  a  petition  for  a  partition  of  a 
part  of  the  land  held  in  common,  and  such  partition  could  not 
be  legally  made  except  with  the  consent  of  all  the  tenants,  and 
on  that  ground  the  judgment  of  the  court  of  common  pleas  was 
correct.  Whether  the  case  was  decided  on  that  ground  or  not 
is  immaterial,  because,  unless  the  question  of  title  now  raised 
was  distinctly  put  in  issue,  or  necessarily  decided  in  the  former 
suit,  the  judgment  can  not  operate  as  an  estoppel  or  bar  to  the 
present  action. 

Judgment  for  partition  as  prayed  for. 


Commonwealth  v.  MabshaiiL. 

[11  PiOKXBzna,  850.1 

Teibx  can  bb  No  Lbqal  Conyiotion  for  an  offense,  anleas  the  aot  bo  oon* 

trary  to  Uw  at  the  time  it  is  committed,  nor  can  there  be  any  jadgmert. 

unless  the  law  is  in  force  at  the  time  of  the  indictment  and  jadgmentb 
Ah  Ikdiotmsnt  tor  DisiNTBBBnYo   Dbab  Bodies  can  not  be  sustained 

when  the  law  onder  which  the  offense  was  oonunitted  is  repealed  with- 

ont  any  saving  oUmsei. 

Ihdioimert  for  disinterring  a  dead  body  on  the  twentieth  of 
Febmaxy,  1881,  contra  farmam  stcUuH,  Plea,  nolo  corUendere^ 
and  motion  in  arrest  of  judgment:  1.  Because  the  statute  of 
March  2,  1815;  Stat.  1814,  c.  175,  making  the  act  a  misde- 
meanor, was  repealed  by  statute  1830,  c.  57,  without  any  saT- 
ing  clause  whatever;  2,  Because  the  indictment  deeoribes  no 
offense  known  to  the  commonwealth. 

H.  Hubbard  and  J,  W.  Clarke,  in  support  of  the  motion,  cited 
OommonweaUh  v.  Northampton,  2  Mass.  116;  Commonwealth  ▼. 
Cooley,  10  Pick.  37;  3imer'8  case,  1  W.  Bl.  451;  6  Dane's  Abr. 
691,  616;  United  States  y.  Passmore,  4  Dall.  373;  CommmxweaUh 
T.  Ihmne,  1  Binn.  601  [2  Am.  Dec.  497];  1  Hawk.  P.  0.  c.  40, 
Bee.  6;  Bex  y.  Morgan,  2  Str.  1066;  Bao.  Abr.  Stat.  D;  Com- 
monwealih  y.  Macomber,  8  Mass.  254. 

DaviSp  9olicUor  general,  and  B.  E.  Newcomb,  oonira.  oited  9 
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Stark.  Ey.  1129;  Bao.  Abr.  Siat.  D,  cites  Jenk.  233.  pL  6; 
Melody  y.  Reab,  4  Mass.  471;  Oibwrn  y.  Jenney,  16  Ifass.  205;  7 
Id.  524. 

By  Court,  Shaw,  J.    This  indictment  can  not  be  maintained 
^x>n8iatentl7  with  the  decision  of  the  court  last  year,  in  the  caae 
in  this  county,  of  CammonweaUh  y.  Cooley,  10  Pick.  37.     In 
that  case  it  was  held  that  the  statute  of  1814,  containing^  a 
«eries  of  proYisions  in  relation  to  the  whole  subject-matter  of  tLe 
disinterment  of  dead  bodies,  had  superseded,  and  by  necessarj 
implication  repealed  the  proYisions  of  the  common  law  on  the 
tutme  subject.    If  it  be  true,  as  conteoded,  that  as  a  general 
rule  the  repeal  of  a  repealing  law  reYiYCS  the  pre-existing  law, 
it  would  be  difficult  to  maintain  that  such  a  cause  of  repeal,  in 
a  statute  containing  a  series  of  proYisions,  roYising  the  whole 
nubject,  and  superseding  the  ezistiog  statute,  would  reYiYe  the 
pre-existing  proYisions  of  the  common  law.     But  were  that 
point  conceded  as  contended  for,  it  would  not  aid  this  indictment. 

In  the  case  supposed,  the  common  law  would  not  be  in  force 
during  the  existence  of  the  statute,  and  if  rcYiYcd  by  its  repeal, 
such  reviYal  would  take  effect  only  from  the  time  of  such  repeal. 

It  is  clear  that  there  can  be  no  legal  couYiction  for  an  offense, 
unless  the  act  be  contrary  to  law  at  the  time  it  is  committed; 
nor  can  there  be  a  judgment,  unless  the  law  is  in  force  at  the 
time  of  the  indictment  and  judgment.  If  the  law  ceases  to 
operate  by  its  own  limitation,  or  by  a  repeal  at  any  time  before 
judgment,  no  judgment  can  be  given.  Hence,  it  is  usual  in 
every  repealing  law  to  make  it  operate  prospectively  on]y,  and 
to  insert  a  saving  clause  prcYonting  the  operation  of  the  repeal, 
and  continuing  the  repealed  law  in  force  as  to  all  pending  pros* 
mentions,  and  often  as  to  all  violations  of  the  existing  law  al- 
ready committed. 

These  principles  settle  the  present  case.  By  the  statute  1830, 
a.  57,  sec.  6,  that  of  1814  was  repealed  without  any  saYing 
clause.  The  act  charged  upon  the  defendants  as  an  offense, 
was  done  after  the  passing  of  the  statute  of  1814,  and  before 
that  of  1830.  The  act  can  not  be  punished  as  an  offense  at 
common  law,  for  that  was  not  iu  force  during  the  existence  of 
the  statute;  nor  by  the  statute  of  1814,  because  it  Las  been  re- 
pealed without  any  saving  clause;  nor  by  the  statute  of  1830, 
for  the  act  was  done  before  that  statute  was  passed.  No  judg- 
ment, therefore,  can  be  rendered  against  the  defendants  on 
this  indictment. 

Judgment  arrested. 
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Oited  and  followed  upon  these  propositions:  that  there  oan  be  no  legal  ood- 
▼ietion  of  an  offense,  unless  the  aist  is  contrary  to  law  at  the  time  it  is  com* 
mitted;  nor  can  there  be  a  judgment,  unless  the  law  making  the  act  unlaw* 
fol  is  in  force  at  the  time  of  the  indictment  and  jadgment:  CommontDeaUh  v. 
Bennett,  108  Mass.  31;  Hill  v.  Duncan^  110  Id.  239;  Commontoealthr.McDon' 
-ovglt,  13  Allen,  583;  Cofnmonwealth  v.  Wyman,  12  Cosh.  239;  Ccmmonweiilth 
V.  KimbaU,  21  Pick.  374;  and  that  a  statute  is  held  to  be  repealed  by  iropli- 
•eation  when  the  whole  subject  has  been  revised  by  the  legislature:  Comnum* 
yfealthv.Dennis,  105  Mass.  162.  In  Commonwealth  v.  ClMrchilt,  2  Mete  123; 
the  opinion  of  the  court  here  expressed  upon  the  effect  upon  a  pre-ezisung 
etatuto  of  the  repeal  of  a  repealing  act,  is  regarded  as  dictum. 

RxpXALS  BT  iMFLioaTiON. — See  the  note  to  McCartee  v.  Orphan  Asylum 
^oe.,  18  Am-Deo.  542;  BarUet  v.  King,  7  Id.  99;  Tawle  v.  Marrett,  14  Id. 
206,  and  note;  Miller  t.  Merder,  15  Id.  156;  SaiU  v.  HU  Crtditare,  16  Id. 
212. 
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[11  PmssiUBe,  400.] 

A  Pabtrsb  may  Biin>  his  Copabtnxb  bt  CoirraAOT  vvdee  Sxal,  made  in 
the  name  and  for  the  use  of  the  firm,  in  the  course  of  the  partnership 
business,  provided  the  copartner  assents  to  the  contract  previously  to  its 
execution,  or  afterwards  ratifies  and  adopts  it. 

Pabtnir's  Admissions  attkb  Dissolutiok  or  Fntu,  in  regard  to  a  partner- 
ship demand,  are  competent  though  not  conclusive  evidence. 

DnjVKBT  ov  Goods  attkb  thb  Dissolxttion  of  the  firm  at  a  place  designated 
by  one  of  the  firm,  different  from  the  place  specified  in  the  contract,  is 
binding,  and  will  render  the  other  partner  liable  in  an  action  for  the  pur* 
chase  price. 

Debt  against  Shepherd  and  Bobbins,  late  copartners,  upon  a 
contract  for  the  delivery  of  wool.  The  contract  was  under  seal, 
executed  by  Shepherd  in  Bobbins'  absence,  without  any  pre- 
vious assent  by  the  latter.  There  was  no  subsequeut  ratifica- 
tion in  writing,  but  parol  evidence  was  given  of  a  subsequent 
ratification.  It  appeared  that  after  the  partnership  was  dis- 
solved, the  wool  was  delivered  at  Shepherd's  private  warehouse, 
according  to  his  direction.  The  place  specified  in  the  contract, 
for  the  delivery  of  the  wool,  was  the  warehouse  of  the  firm.  To 
prove  some  of  the  issues,  Bobbins'  written  declarations,  after 
the  dissolution,  were  received  against  defendant's  objection.  A 
verdict  was  found  for  the  plaintiff.     Motion  for  a  new  trial. 

Forbes,  for  Bobbins.  Shepherd's  declarations  ought  not  to 
have  been  admitted:  Wood  v.  Braddick,  1  Taunt.  104;  1  Saund. 
PL  and  Ev.  62;  Colt  y.  Howard,  3  Stark.  3;  Hmnt  v.  Bridgham^ 
2  Pick.  681  [13  Am.  Dec.  458];  AtHns  v.  Tredgold,  2  Bam.  & 
Cress.  23;  3  Kent  Com.  25,  26;  Hockley  v.  Patrick,  3  Johns. 
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536;  WaMen  v.  Sherburne,  15  Id.  409;  Smith  v.  Ludlow,  6  Id. 
267.  A  partner  can  not  bind  bis  copartner  by  deed:  Harrir 
soriY.  Jackson,  7  T.  R.  207;  Fierson  v.  Hooker,  3  Johns.  70  [3 
Am.  Deo.  467];  Greeii  y.  Beala,  2  Oai.  254;  McBride  y.  Hagan, 
1  Wend.  326;  Clement  y.  Brush,  3  Johns.  Cas.  180;  SteigWz  y. 
Egginton,  1  Holt's  N.  P.  141.  The  contract  was  void  as  to- 
BobbiDS,  and  it  could  not  be  ratified  by  him:  Skinner  y.  Day^ 
Urn,  19  Johns.  513  flO  Am.  Dec.  286];  White  y.  Skinner,  13  Id. 
307  [7  Am.  Dec.  381];  McBride  y.  Hagan,  1  Wend.  326;  Gerard 
y.  Basse,  1  Dall.  119  [1  Am.  Dec.  226];  StdglUz  y.  Egginton, 
1  Holt's  N.  P.  141;  Green  y.  Beals,  2  Cai.  254;  Com.  Dig. 
Confirmation,  D.  1;  Baylis  y.  Dineley,  3  Man.  &  Sel.  477. 

Bates  and  Dewey,  contra,  as  to  the  ratification  of  the  deed  hy 
Bobbins,  cited  Ball  y.  DunsterviUe,  4  T.  B.  313;  Mackay  y. 
Bloodgood,  9  Johns.  285;  Halsey  y.  Whitney,  4  Mason,  232;  Damon 
y.  Granby,  2  Pick.  345;  Skinner  y.  Dayton,  19  Johns.  513  [10 
Am.  Dec.  286];  Jtfars/i  y.  Gold,  2  Pick.  289;  WarHng  v.  TF^i/- 
2iam8,  8  Id.  326;  and  as  to  the  inadmissibility  of  the  declara- 
tions of  Shepherd,  after  the  dissolution  of  the  partnership, 
cited:  Wood  v.  Braddick,  1  Taunt.  104;  3  Stark.  Ev.  1074; 
Simpson  y.  Geddes,  2  Bay,  533;  Martin  y.  Boot,  17  Mass.  222; 
TuUle  y.  Cooper,  5  Pick.  417;  Frye  y.  Barker,  4  Id.  383;  Hunt 
y.  Bridgham,  2  Id.  583  [13  Am.  Dec.  458]. 

By  Court,  Wilde,  J.  This  is  an  action  of  debt,  on  a  joint 
contract  under  seal,  which  is  ayerred  to  be  the  deed  of  the  two 
defendants.  On  the  trial,  it  appeared  that  at  the  time  the  deed 
was  executed,  the  defendants  were  partners  in  the  business  of 
manufacturing  woollen  cloths,  and  that  the  contract  in  question 
was  made  with  the  plaintiff  by  Shepherd,  the  acting  partner, 
for  the  purpose  of  procuring  a  supply  of  wool  for  the  use  of  the 
factory:  that  it  was  signed  by  him  in  the  name  of  the  firm,  and 
a  seal  affixed,  Bobbins,  the  other  defendant,  not  being  present. 
There  was  no  eyidence  of  assent  by  Bobbins  in  writing,  but 
parol  evidence  was  admitted  tending  to  show  that  he  did  in 
fact  consent  to  the  contract,  or  that  after  it  was  made  he 
adopted  and  ratified  it,  knowing  its  terms  and  import.  The 
jury  were  instructed,  that  if  upon  the  whole  eyidence  arising 
from  the  connection  as  partners,  and  all  the  facts  proved,  they 
were  satisfied  that  Bobbins  had  read  the  contract  and  assented 
to  it,  or  had  been  informed  of  a  part  of  its  contents,  and  might 
have  informed  himself  of  its  whole  contents,  yet  nevertheless  as* 
eented  to  it  without  further  inquiry,  they  should  find  for  the 
plaintiff.     To  this  direction  the  defendants'  counsel  except. 
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That  a  partner  Las  not  a  general  authority  to  bind  his  co« 
partner  by  a  contract  under  seal,  without  his  previous  assent  or 
subsequent  adoption,  seems  to  be  well  settled  by  the  current  of 
the  authorities,  both  in  England  and  in  this  country.  A  most 
decisive  opinion  to  this  effect  was  given  by  Lord  Kenyon,  in 
the  case  of  Harrison  y.  Jackson,  7  T.  B.  207,  which  has  been 
followed  in  subsequent  decisions  with  very  little  discussion, 
although  a  contrary  doctrine  had  been  advanced  by  Lord  Mans- 
field in  the  case  of  Msars  v.  Seracold,  and  a  like  doctrine  was 
Adopted  by  Sir  Thomas  Plumer,  in  the  case  of  Orr  v.  Chase, 
1  Mer.  729.  It  is  remarked  by  the  American  editor  of  the  last 
London  edition  of  Gow  on  Partnership  (p.  83),  that  the  case  of 
Orr  V.  Chase  is  contrary  to  established  doctrine;  and  the  re- 
mark appears  to  be  borne  out  by  a  series  of  judicial  decisions, 
which  we  are  not  at  liberty  to  disregard,  although  they  do  not 
seem  to  be  supported  by  any  very  cogent  or  satisfactory  rea- 
6ons:  10  East  (Am.  ed.)  427,  in  notis. 

Lord  Eenyon  remarks,  in  the  case  of  Harrison  y.  Jackson, 
*'  that  it  would  be  a  most  alarming  doctrine  to  hold  out  to  the 
mercantile  world  that  one  partner  had  an  authority  to  bind 
the  others,  which  would  extend  to  the  case  of  mortgages,  and 
would  enable  a  partner  to  give  to  a  favorite  creditor  a  real  lien  on 
the  estates  of  the  other  partners."  Whatever  weight  there  may 
be  in  this  consideration,  as  the  law  relating  to  debtor  and  cred- 
itor is  in  England,  little  importance  can  be  attached  to  it  here, 
as  by  our  laws  a  creditor  of  a  firm  may,  on  any  contract,  ac- 
quire by  attachment  a  lien  on  the  real  estate  of  all  or  any  of 
the  partners.  The  decisions  referred  to,  therefore,  would  seem 
to  be  founded  altogether  on  a  positive  rigid  rule  of  the  common 
law  in  relation  to  deeds,  which  can  not  fail  frequently  very 
much  to  embarrass  the  dealings  of  partners;  and  it  ought  for 
that  reason  to  be  confined  to  its  strictest  limits. 

But  admitting  the  rule  as  laid  down  by  Lord  Kenyon,  and 
confirmed  by  subsequent  decisions,  we  can  not  perceive  that  it 
clashes  at  all  with  the  instructions  given  to  the  jury  in  this 
case.  The  principle  assumed  and  acted  upon  at  the  trial  was, 
that  although  Shepherd  derived  no  authority  from  Bobbins, 
from  his  relation  to  him  as  copartner,  to  bind  him  by  a  con- 
tract under  seal  against  his  will,  yet  if  Bobbins  consented  to 
the  contract  before  it  was  signed  by  Shepherd,  or  afterwards 
adopted  it,  knowing  its  import,  it  would  bind  him.  And  this 
principle  appears  to  be  well  supported  by  modern  decisions, 
which  I  will  refer  to  very  briefiy. 
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In  the  case  of  BaU  y.  DunsterviUe,  4  T.  B.  813,  it  was  de* 
cided  that  if  a  partner  seal  a  deed  with  one  seal  for  and  on  be- 
half of  himself  and  his  copartner,  and  by  the  authority  and  io 
the  presence  of  the  other,  it  is  a  good  execution  of  the  deed  fot 
both.  The  same  principle  was  admitted  as  settled  law  two  cen- 
turies since,  in  Lord  Lovelac&s  case,  W.  Joues,  268.  It  waa 
there  laid  down,  that  "if  one  of  the  officers  of  the  forest 
put  one  seal  to  the  rolls,  by  assent  of  all  the  verderers,  re- 
garden,  and  other  officers,  it  is  as  good  as  if  eveiy  one  had  put 
his  several  seal,  as  in  case  divers  men  enter  into  an  obligation^ 
and  they  all  consent,  and  set  but  one  seal  to  it,  it  is  a  good 
obligation  of  them  all."  The  same  rule  of  law  was  admitted  in 
the  case  of  Ludlow  ▼.  Simond,  2  Cai.  Cas.  in  Er.  42  [2  Am.  Dec. 
291]. 

In  the  case  of  BruUon  v.  Bution,  1  Obit.  707,  it  was  decided 
that  a  warrant  of  attorney  under  seal,  executed  by  one  person 
for  himself  and  his  partner,  in  the  absence  of  the  latter,  but 
with  his  consent,  is  a  sufficient  authority  for  signing  judgment 
against  both. 

In  the  case  of  BaU  ▼.  Dunsterville,  some  importance  seems  to 
have  been  attached  to  the  circumstance  that  both  partners 
were  present  when  the  deed  was  executed ;  and  it  may  be  im* 
portant,  as  being  the  most  satisfactory  proof  of  the  assent  of 
the  non-subscribing  partner;  but  in  no  other  respect  does  it 
appear  to  be  material. 

In  the  case  of  Mackay  v.  Bloodgood,  9  Johns.  285,  the  decis- 
ion was  substantially  the  same  as  that  of  BruUon  v.  Burton^ 
The  case  of  Mackay  v.  Bhodgood  was  on  an  arbitration  bond, 
and  it  appeared  in  evidence  that  the  bond  was  executed  in  the 
name  of  the  firm,  with  one  seal  only  affixed,  by  one  of  the  part- 
ners, with  the  consent  of  the  other,  who  had  before  seen  and 
approved  of  the  bond,  and  who  was  about  the  store  at  the  time 
of  the  execution,  but  was  not  actually  present  when  the  bond 
•i^aa  executed.  It  was  contended  that  a  partner  could  not  bind 
his  copartner  by  deed,  unless  he  is  authorized  by  deed;  but  it 
was  decided  that  the  bond  was  binding  on  both  partners.  The 
circumstance  that  the  partner  who  did  not  execute  the  bond  was 
about  the  store  at  the  time  the  bond  waa  executed,  is  noticed 
by  the  court;  but  we  can  not  perceive  how  it  could  in  any  way 
affect  the  decision  of  the  case. 

The  principle  assumed  in  these  cases  is  strongly  supported  bj 
the  decision  in  the  case  of  Skinner  v.  Dayton  eial.,  19  Johns. 
613  [10  Vm.  Dec.  286].    The  point  in  question  was  in  that  case 
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Yeiy  fully  and  ably  discussed  and  considered;  and  it  was  decided 
that  although  one  partner  could  not  bind  his  copartner  by  deed 
or  writing  under  seal,  without  an  express  authority  for  that 
purpose,  yet  that  such  authority  may  be  by  parol,  ahd  if  shown,. 
or  if  the  other  partner  had,  by  his  subsequent  assent  or  acts,, 
ratified  the  contract,  he  would  be  equally  responsible  with  the 
partner  who  executed  the  contract.  "Both  at  law  and  ia 
equity,"  says  Spencer,  C.  J.,  **  tbe  subsequent  assent  of  the  x^rin- 
dpal  to  the  act  of  an  agent,  in  relation  to  the  interest  and  affair» 
of  the  principal,  is  equivalent  to  a  positive  and  direct  authoriza- 
tion to  do  the  act" — **  such  subsequent  assent  is  an  adoption  of 
the  act  of  the  agent." 

The  same  principle  as  to  the  retroactive  effect  of  a  ratification 
of  contract  is  maintained  in  the  case  of  BandaU  v.  Van  Vechtei^ 
et  al.,  19  Johns.  60  [10  Am.  Dec.  193],  and  in  the  case  of  Banb 
of  Columbia  v.  Fatlerson'a  a^m'r,  7  Crancb,  299.  So,  also,  in 
the  case  of  Marsh  v.  Oold  et  aL,  2  Pick.  289,  it  was  held  that  a 
promise  made  by  a  partner  in  his  own  name  and  that  of  bis  co- 
partner, but  without  authority  from  him,  was  nevertheless 
binding  on  the  copartner,  be  having  subsequently  assented  to 
the  contract. 

The  same  principle  is  laid  down  in  the  case  of  Darst  et  aL  v.. 
Both,  4  Wash.  0.  C.  B.  471,  and  in  numerous  other  cases. 

From  a  consideration  of  these  authorities,  we  think  it  can  not 
well  be  doubted  at  the  present  day,  notwithstanding  what 
Qibbs,  C.  J.,  says  in  the  case  of  Steiglilz  v.  Egginlon,  1  Holt's  N. 
P.  Gas.  141,  that  a  partner  may  bind  bis  copartner  by  a  con- 
tract under  seal,  made  in  tbe  name  and  for  the  use  of  the  firm,, 
in  tbe  course  of  the  partnership  business,  provided  the  copart* 
ner  assents  to  the  contract  previously  to  its  execution,  or  after- 
wards ratifies  and  adopts  it;  and  tbat  this  assent  or  adoption, 
may  be  by  parol.  We  think  the  modern  decisions  fully  main* 
tain  these  positions;  and  they  are  not  wholly  unsupported  by 
ancient  authorities.  Lord  Lovelace's  case,  already  referred  to,  is- 
directly  in  point.  And  in  Co.  Lit.  231,  Lord  Coke  cites  a  caa» 
from  the  Tear  Books,  which  is  a  strong  case  in  support  of  the* 
doctrine  contended  for  by  the  plaintiff's  counsel.  It  was  ani 
action  of  covenant  to  recover  a  sum  in  gross  for  the  non-per- 
formance of  conditions  mentioned  in  an  indenture  of  lease  be- 
tween A.,  of  the  one  part,  and  D.  and  B.  of  tbe  other  part.  A. 
sealed  and  delivered  the  indenture  to  D.,  and  D.  sealed  th» 
counterpart  to  A.,  but  B.  did  not  seal  and  deliver  it;  he,  how- 
ever, agreed  to  the  lease,  and  on  that  ground  he  was  held  chaige*^ 
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tkble  on  the  collateral  covenant,  as  well  as  for  payment  of  rent, 
«Dd  the  writ  abated  because  B.  was  not  joined  in  the  action. 
So  it  is,  if  an  infant  continues  in  possession  after  his  fnll  age, 
of  lands  devised  to  him  during  his  minority,  he  thereby  affirms 
the  lease;  1  Bol.  Abr.  731,  Enfants,  E. 

We  are  very  much  confirmed  in  the  opinion  we  have  formed 
on  this  part  of  the  case,  by  a  recent  decision  of  the  superior 
«ourt  for  the  city  of  New  York,  in  the  case  of  Oram  v.  8^n  and 
Bunker ^  1  Hall,  262.  The  point  in  question  is  very  fully  and 
4ibly  discussed  by  Jones,  C.  J. ,  who  delivered  the  opinion  of 
the  court,  and  his  reasoning  seems  to  us  to  be  entirely  satis- 
factory and  conclusive. 

The  other  questions  raised  on  this  report  I  shall  very  briefly 
notice.    It  was  objected  that  the  declarations  of  Shepherd, 
made  after  the  dissolution  of  the  copartnership,  relating  to  the 
performance  of  the  contract  on  the  part  of  the  plaintiff,  ought 
not  to  have  been  admitted  as  competent  evidence.     On  this 
j>oint  there  are  many  conflicting  decisions,  to  which,  however, 
I  do  not  think  it  necessary  particularly  to  advert.     The  rule  is, 
we  think,  correctly  laid  down  by  Mansfield,  0.  J.,  in  the  case 
•of  Wood  el  al.  v.  Braddick,  1  Taunt.  103:   "The  admission  of 
•one  partner,  made  after  the  partnership  has  ceased,  is  not  evi- 
<lence  to  charge  the  other  in  any  transaction  which  has  occurred 
«ince  their  separation;  but  the  power  of  partners  with  respect 
to  rights  created  pending  the  partnership  remains  after  dissolu- 
tion."   This  rule  of  law  has  been  frequently  recognized  with 
unqualified  approbation:    Lacy  v.  McNeile,  4  Dow.  &  By.  7; 
O-ow  on  Partn.  90;  and  is,  I  think,  the  settled  law  of  England 
.at  the  present  day,  notwithstanding  the  contradictory  opinions 
which  have  since  prevailed  in  relation  to  the  admissions  made 
t>y  a  partner  as  to  debts  barred  by  the  statute  of  limitation. 
And  but  for  these  conflicting  opinions  the  rule  in  the  leading 
<!ase  of  Wood  el  al.  y.  Braddick^  would*  not,  I  apprehend,  have 
•ever  been  questioned.     But  these  conflicting  opinions  do  not, 
that  I  can  perceive,  at  all  affect  the  rule  in  question  in  relation 
to  outstanding  subsisting  demands  against  partners  or  joint 
promisors,  which  are  not  barred  by  the  statute.     Those  who 
bold  that  the   promise   or   acknowledgment   of   one  of   two 
partners  or  joint  promisors  is  not  sufficient  to  take  a  case  out 
of  the  statute,  assume  the  principle  that  such  a  new  promise  or 
acknowledgment  is  a  new  and  independent  cause  of  action,  and 
this  principle  being  conceded,  the  conclusion  drawn  from  it  is 
just;  but  it  does  not  impugn  the  rule  in  question,  which  wo 
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consider  well  established  bj  a  series  of  judicial  decisions,  and 
is  certainly  the  law  of  this  commonwealth:  17  Mass.  222;  2 
Pick.  581;  White  v.  Hale,  3  Id,  291  [15  Am.  Deo.  209];  6  Id. 
414;  Haihaway  y.  HaakeU,  9  Id.  42.  This  rule,  however,  is 
denied,  and  a  contraiy  doctrine  is  advanced  by  Spencer,  0.  J., 
in  the  case  of  Walden  v.  Sherburne  et  al.,  15  Johns.  409.  He 
maintains  that  one  partner  can  not,  after  a  dissolution,  bind 
his  copartner  by  acknowledging  an  account,  any  more  than  he 
can  give  a  promissory  note  to  bind  him;  and  he  thinks  there  is 
more  safety  in  this  doctrine  than  in  the  contrary  one.  XTn* 
doubtedly  it  may  be  more  safe  for  the  fraudulent  debtor,  but  it 
is  less  just  to  the  honest  creditor.  With  great  deference,  there- 
fore, to  that  eminent  judge,  for  whose  opinions  I  entertain  the 
highest  respect,  I  can  not  but  think  that  the  rule  laid  down  in 
the  case  of  Wood  et  al.  y.  Braddick,  is  a  sufficiently  safe  rule  of 
evidence,  and  well  adapted  to  the  discovery  of  truth,  and  the 
due  administration  of  justice.  Indeed,  the  rule  in  connection 
with  the  legal  remedy  on  joint  contracts  seems  not  only  proper, 
but  indispensable.  The  dissolution  of  a  partnership  does  not 
discharge  the  partners  from  their  liability  on  contracts  made 
during  the  continuance  of  the  partnership;  all  must  be  sued; 
and  a  separate  recovery  can  not  be  had  against  any  one  of  the 
partners.  In  respect,  therefore,  to  such  contracts  and  liabili- 
ties, it  is  immaterial  whether  the  confessions  of  any  one  of  the 
partners  was  made  before  or  after  the  dissolution.  Whether 
the  other  partners  are  necessarily  and  conclusively  bound  by 
such  confessions  is  a  different  question.  Doubtless  they  may 
disprove  the  truth  of  such  confessions;  they  may  prove  pay- 
ment, or  any  other  discharge  of  the  claim,  or  that  the  contract 
or  claim  had  never  any  legal  validity.  But  that  the  confes- 
eioDS  of  any  one  of  the  defendants,  in  an  action  against  several, 
on  a  joint  contract,  may  be  given  in  evidence  against  them,  the 
joint  contract  being  first  proved  aliunde,  can  not,  we  think,  be 
reasonably  doubled. 

As  to  the  objection  that  the  wool  was  not  delivered  at  the 
place  named  in  the  contract,  we  think  it  clear  that  it  can  not 
be  maintained.  The  plaintiff  delivered  the  wool  contracted  for 
at  the  place  appointed  by  Shepherd,  and  it  was  accepted  under 
the  contract.  The  place  of  delivery  was  immaterial  under  the 
circumstances  of  the  case.  If  there  were  any  technical  objec* 
tion  to  the  plaintiff's  recovery  on  the  special  count  on  the  con* 
tract,  he  clearly  might  have  judgment  on  the  other  counts. 

Judgment  according  to  verdict. 
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In  regard  to  a  partner's  power  to  bind  the  partnership  by  a  sealed  instm- 
ment,  the  distinctions  drawn  by  the  principal  case  are  recognized  and  adopted 
in  Holbrook  v.  Chamberlain,  110  Mass.  161;  Bvgaell  v.  Annable,  109  Id.  11, 
75;  12  Am.  Rep.  665;  Melntyre  v.  Park,  11  Gray,  106;  Ktmdall  v.  Carland^ 
5  Gush.  79;  Swan  v.  Stedinan,  4  Mete  552;  Taplty  v.  BuUerfield,  I  Id.  517^ 
Van  Deusen  v.  Blum,  18  Pick.  231.  And  upon  the  binding  effect  of  a 
partner's  declarations  after  dissolution,  when  made  in  regard  to  a  contract 
made  before  the  firm  was  dissolved,  Cady  v.  Shepherd  is  quoted  in  Aldrieh 
v.  Aldrieh,  8  Mete.  102;   Vinal  v.  Burrill,  16  Pick.  406. 

PowEB  OF  Paktneb  TO  BiKB  FiRM  BT  Sbaled  Wjotisq. — See  note  to 
Morgan  v.  Scott,  12  Am.  Dec.  37. 

J^abtneb's  Admissions  apteb  Dissolution,  Effect  or.-^Baier  ▼.  Staeh^ 
poole,  18  Am.  Dec  515;  Barringer  v.  Sneed,  20  Id.  79. 

Dissolution  op  Pabtnbbship,  Partner's  Powir  aiotl  See  CMi  ▼• 
Tracy,  20  Id.  114. 


Davis  v.  Ausen. 

[U  PzaKBBZHtf,  406.] 

It  IS  ▲  Good  Cause  of  Challenge  to  a  juror  that  the  Mmo  faott 

warrant  a  verdict  in  favor  of  the  plaintiff  will  sapport  an  action  under 
the  trustee  statute,  in  favor  of  the  juror  and  against  the  defendant,  on  a 
judgment  previously  recovered  against  the  plaintiff  and  assigned  to  the 
juror. 

A  Writ  of  Ueview  will  be  Gbantep  o:i  account  of  interest  In  a  jnror,  not 
known  to  the  petitioner  nntil  afiL-r  i!iu  verdict  was  xetomed,  and  after 
the  final  adjournment  of  the  couit. 

Petition  for  a  writ  of  reyiew  of  an  action  in  which  Allen  wa8 
plaintiff  and  Davis  defendaut.  The  petition  alleged  that  the 
action  by  Allen  was  for  the  recovery  of  the  alleged  unpaid  pur- 
chase money  for  a  tract  of  land  sold  to  Davis;  that  the  only 
question  was  as  to  the  balance  alleged  to  be  due;  that  a  verdict 
was  rendered  for  Allen  for  eight  hundred  and  sixty-one  dollaw 
and  fifty  cents;  that  soon  after  the  sale  of  the  land,  creditors  of 
Allen  commenced  an  action  against  him  and  against  Davis 
under  the  trustee  statute,  and  recovered  judgment,  but  Davia 
^as  discharged  upon  his  answers  to  the  interrogatories  pro- 
pounded to  him  as  supposed  trustee;  that  these  creditors  as- 
signed their  judgment  to  Hamilton,  the  foreman  of  the  juiy, 
and  another;  and  that  on  the  same  day  on  which  the  verdict 
was  rendered  against  Davis,  in  favor  of  Allen,  Hamilton  and 
Eaton  commenced  an  action  against  Davis  for  falsely  answering, 
as  trustee,  in  their  action  against  Allen;  and  that  that  action  was 
now  pending.  A  review  was  also  asked  on  the  ground  of 
newly  discovered  evidence. 
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J,  Davis  and  C.  Allen,  in  support  of  the  letition,  cited 
Heskeih  v.  Braddock,  3  Burr.  1856. 

Merrick  and  W.  8.  Hastings^  corUra. 

By  Court,  Shaw,  C.  J.  This  petition  is  founded  upon  two 
grounds:  1.  Newly  discovered  and  material  evidence;  and,  2. 
That  the  foreman  of  the  jury  who  tried  the  cause,  had  an  interest 
that  the  plaintiff  should  recover,  or  rather  a  claim  against  the 
petitioner,  depending  upon  the  same  state  of  facts  as  the  issue 
then  on  trial,  and  had  such  a  bias  or  prejudice,  as  to  render  it 
unfit  and  improper  for  him  to  sit  as  a  juror. 

[Upon  the  first  point,  the  court,  upon  the  evidence,  decided 
against  grauting  a  review.] 

Upon  the  second  point,  it  appears  to  the  court,  upon  the  evi- 
dence, that  the  foreman  of  the  jury,  as  assignee  of  a  judgment 
against  Allen,  who  was  insolvent,  had  an  interest  aud  claim, 
the  success  of  which  would  depend  upon  the  same  state  of  facts 
controverted  at  the  trial;  and  that  the  same  state  of  facts  which 
would  warrant  a  verdict  for  the  plaintiff  in  that  suit,  would  sup- 
port an  action  upon  the  trustee  statute,  against  the  petitioner, 
upon  the  judgment  in  which  the  juror  was  interested.  It  also 
appears  that  other  persons  similarly  situated,  and  their  at- 
torneys, were  looking  to  the  verdict  of  the  jury,  to  determine 
them  whether  they  should  prosecute  their  respective  claims  or 
not.  But  it  does  not  appear  that  the  juror,  who  was  so  inter- 
ested jointly  with  others,  had  taken  any  active  part  in  the 
proBecntion  of  his  claim,  or  that  in  fact  he  was  at  all  influenced 
by  it. 

Upon  this  evidence  the  court  are  of  opinion  that  the  circum- 
stances disclosed  would  have  constituted  a  good  ground  of 
challenge  to  the  juror,  had  the  exception  been  reasonably  taken. 
Many  causes  which  would  not  render  a  witness  incompetent, 
such  as  kindred,  prejudice,  interest  in  the  question  though  not 
in  the  event  of  the  suit,  are  sufiScient  to  disqualify  a  juror. 
Testimony  can  only  be  obtained  from  the  particular  individual 
who  knows  the  facts;  but  great  numbers  may  sit  as  jurors.  And 
where  there  is  abundant  latitude  for  selection,  none  should  sit 
who  are  not  entirely  impartial:  This  is  equally  demanded  by 
the  general  principles  of  the  common  law:  Hesketh  v.  Braddock^ 
3  Burr.  1856,  and  by  those  of  our  own  constitution,  requiring  all 
judges  to  be  as  free,  impartial,  aud  independent  as  the  lot  of 
humanity  will  admit:  Declaration  of  Rights,  art.  29. 

The  species  of  influence  which  may  be  supposed  unfavorably 
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lo  affect  the  impartiality  of  a  juror,  is  indicated  l^  the  proviuoD 
-^f  the  statute  in  regard  to  the  return  and  service  of  jurors:  St. 
1807,  c.  140,  sec.  9.  It  provides,  that  inquiry  may  be  made  of 
^  a  juror,  whether  he  is  any  way  related  to  either  party,  or  hath 
formed  or  given  any  opinion,  or  is  sensible  of  any  particular 
interest  or  prejudice  in  the  cause. 

We  are  of  opinion,  therefore,  as  the  evidence  now  stands,  that 
if  the  exception  had  been  seasonably  taken,  it  ought  to  have 
been  sustained  and  the  juror  withdrawn  from  the  panel.  But  a 
party  knowing  of  ground  of  exception,  who  does  notseasonablj 
take  it,  must  be  deemed  to  have  waived  it.  It  would  be  incon- 
sistent with  the  plain  rules  of  fair  dealing,  to  permit  a  party  to 
take  his  chance  for  a  verdict  in  his  favor,  knowing  of  a  defect 
in  the  proceedings,  and  meaning  to  avail  himself  of  it  to  invali- 
date the  verdict  if  against  him:  Jeffries  y.  Bandcdl,  14  Mass.  206. 
So  of  a  supposed  interest  in  a  county  commissioner:  Ipswich  t. 
Courtly  Commissioners  of  Essex,  10  Pick.  519.  So  of  an  objection 
to  the  partiality  of  a  referee:  Fox  y.  Hadeion,  10  Pick.  275. 

But  the  petitioner  can  not  be  deemed  to  haye  waived  the  ob- 
jection, if  he  did  not  know  of  the  facts  on  which  it  rests,  when 
the  jury  was  impaneled.  The  petitioner,  therefore,  will  be  at 
liberty  to  file  his  own  affidavit  as  to  this  fact,  and  both  parties 
be  at  liberty  to  furnish  further  evidence  upon  this  point,  and  to 
examine  the  foreman,  without  exception  to  his  competency. 

Note. — Afterwards,  the  petitioner  filed  his  affidavit,  stating 
that  he  had  no  knowledge  that  the  foreman  of  the  jury  was  the 
assignee  of  the  judgment  against  Allen,  or  otherwise  interested, 
until  after  the  verdict  was  returned  and  after  the  final  adjourn- 
ment of  the  court. 

Writ  of  review  granted. 

Referred  to  in  many  Bubsequent  decisions,  as  anthority  for  the  role  that  an 
exception  to  a  juror  known  before  trial  and  not  seasonably  taken  is  waived: 
Kentv,  Charlefttown,2QTa,y,  281;  Commontoealthv.  Dailey,  12Cnsh.  82;  FUvgg 
V.  Worcester,  8  Id.  72;  Brotcn  v.  Webber,  6  Id.  6d3;  Walker  v.  Boston  and 
Maine  li,  R.,Z  Id.  20;  Sylvester  v.  Mayo,  1  Id.  312.  As  to  what  degrees  of 
relationship  to  one  of  the  parties,  are  grounds  of  challenge  to  a  juror,  the 
principal  case  is  cited  in  Hall  v.  Thayer,  105  Mass.  223.  In  Woodward  v. 
Dean,  113  Mass.  298,  the  following  language  is  used  by  Chief  Justice  Gray, 
upon  the  effect  of  tlie  discovery  of  bias  in  a  juror  after  verdict:  '*A  party 
against  whom  a  verdict  has  been  rendered,  who  has  not  seasonably  availed 
himself  of  the  means  of  inquiry  thus  afforded  him  [L  e,  by  the  statute],  may, 
indeed,  upon  proof  to  the  satisfaction  of  the  court  that  a  juror  did  not  stand 
indifferent,  by  reason  of  facts  unknown  to  the  party  until  after  the  verdict, 
be  granted  a  new  trial  or  review  at  the  discretion  of  the  court;  but  he  is  not 
entitled  to  it  as  a  matter  of  hiw,  and  has  no  right  of  exception  if  it  is  refoeedt 


Oct.  1831.]  Dennt  v.  Wellabd.  889 

Juries  V.  SamlaU,  14  Mu&  205;  DavU  v.  AUea,  11  Pick.  466;  KinnicttU  v. 
StaehoeU,  8  Cnsh.  73;  EggUHon  ▼.  SmUeif,  17  JohoB.  133;  InrtCfhelaea  Water 
Works  Co.,  10  Exch.  731.'' 

Gbouhd  of  Challbmob  vox  Known  until  aitbb  Vbbdict.— See  RoUmM 
y,  Ames^  9  Am.  Deo.  79,  and  note. 


DeNNT   V.    WlLLABD. 

[11  PrnmBiwo,  619.] 

If  a  BaonFTOB  Dbuvxr  the  Goods  attached  to  the  general  owneri  he 
may  lawfully  sell  the  property,  whether  boond  by  the  attachment  or  not. 

On  a  Salb  bt  thb  Gbnb&al  Owner,  to  whom  the  receiptor  haa  delivered 
goods  attached,  the  receiptor  or  even  the  officer  may  become  the  pur- 
chaser. 

An  Officer  can  not  Contradict  His  Return  and  deny  that  he  made  a 
valid  attachment,  but  he  may  show  that  the  property  attached  was  in  a 
third  person  and  not  in  the  debtor. 

In  Defense  to  Action  for  Failino  to  Levy  an  Execution  upon  goods 
previously  returned  as  attached,  the  officer  may  show  that  the  goods  had 
been  bona  fdt  assigned  prior  to  the  attachment,  to  a  receiptor  of  the 
goods  on  an  earlier  attachment. 

Where  Goods  arb  not  Bound  bt  an  Attachment,  the  attaching  credit- 
ors can  not  hold  the  officer  responsible  for  any  surplus  moneys  he  may 
have  realized  from  a  prior  attachment. 

AonoN  against  a  sheriff  submitted  on  a  ease  stated.  The 
plaintiffs  sued  out  an  attachment  in  a  suit  against  one  Holt,  and 
delivered  the  same  to  the  defendants'  deputy,  XTpham,  to  be 
served.  Upham  returned  that  he  had  attached  a  tract  of  land, 
and  certain  goods  subject  to  two  previous  attachments  made  by 
him,  one  in  favor  of  Famsworth  and  Phipps,  and  the  other  in 
favor  of  E.  Patterson.  The  plaintiffs  recovered  judgment  in 
their  action  against  Holt,  and  issued  execution,  which  was  de- 
livered to  Upham,  but  not  served,  and  their  judgment  remains 
unsatisfied. 

It  was  also  agreed  that  fche  following  facts  should  be  a  part  of 
the  case  if  evidence  of  them  was  admissible:  On  the  attachments 
in  favor  of  Famsworth  and  Phipps,  and  Patterson,  the  personal 
property  was  not  removed,  but  left  in  possession  of  Holt,  one 
Powers  giving  an  accountable  receipt  therefor.  Afterwards, 
and  before  any  other  writs  were  placed  in  XTpbam's  hands, 
Powers,  to  indemnify  himself  against  his  receipt,  and  to  secure 
himself  agpinst  other  liabilities  incurred  by  him  as  surety  foF 
Holt,  took  a  general  assignment,  without  the  knowledge  of  the 
plaintiffs,  of  Holt's  property,  including  the  attached  goods. 
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After  this  assignment,  and  before  the  plaintiffs'  attachment, 
Jones  and  Cutler  sued  out  attachments,  which  were  levied  on 
tbe  same  personal  property,  and  judgment  having  been  recov- 
ered by  them  and  their  execution  issued,  Upham  applied  in  dis- 
charge thereof,  part  of  a  sum  of  money  which  had  been  paid  by 
Powers  to  take  up  his  receipt;  the  residue  of  this  sum  was  ap- 
plied on  Farnsworth  and  Phipps',  and  Patterson's  judgments. 
A  part  of  the. proceeds  of  the  sale  of  the  land  attached  was  ap- 
plied towards  satisfying  the  plaintiffs'  judgment. 

A  nonsuit  or  default  was  to  be  entered,  as  thr  court  should 
determine. 

Burmnde,  for  the  plaintiffs,  contended  that  the  evidence  was 
inadmissible,  the  return  being  conclusive:  Gardner  y,  Hosmer,  6 
Mass.  325;  and  urged  that  the  facts,  if  admitted,  furnished  no 
justification  for  the  conduct  of  the  deputy. 

J.  Davis  and  Merrick,  contra,  cited  Knap  v.  Sprague,  9  Mass. 
258  [6  Am.  Dec.  64],  on  the  point  that  the  debtor  had  the  right 
to  sell  the  attached  goods;  and  FuUer  v.  Holden,  4  Id.  501; 
Tyler  v.  Ulmer,  12  Id.  169;  Learned  v.  Bryant,  13  Id.  224,  in 
support  of  the  position  that  the  sheriff  might  show  that  the 
goods  attached  were  not  the  property  of  the  debtor. 

By  Oourt,  Mobton,  J.  Do  the  facts  agreed  on  furnish  a  valid 
defense  to  this  action ;  and  if  not,  may  they  be  given  in  evidence 
in  mitigation  of  damages  ? 

The  ground  of  tbe  defense  is  that  the  chattels  named  in  the 
oficer's  return  were  not  the  property  of  tbe  debtor  at  the  time 
of  the  supposed  attachment.  Two  questions  necessarily  arise 
upon  the  statement  of  the  parties.  Do  the  facts  show  a  valid 
transfer  of  the  property  before  the  service  of  the  plaintiff's 
original  writ;  and  if  so,  is  it  competent  for  the  defendant  to 
give  this  matter  in  evidence  to  defeat  this  action? 

The  consideration  of  the  assignment  is  not  impeached,  and 
there  is  nothing  in  the  facts  disclosed  which  shows  any  unfair- 
ness in  the  transaction.  It  must,  therefore,  be  taken  to  be  bona 
fide. 

The  possession  of  the  property  remaining  in  or  being  restored 
to  the  debtor,  he  could  make  delivery  in  fact  to  any  purchaser. 
And  had  the  assignee  been  a  stranger,  it  can  not  be  doubted 
that  the  transfer  would  have  been  valid.  Was  there  anything 
in  the  relation  which  he  bore  to  the  parties  or  the  property 
which  would  prevent  him  from  becoming  the  purchaser? 
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The  general  property  remained  in  the  debtor.  The  special 
property  was  in  the  officer  who  made  the  attachment,  unless  be 
had  lost  the  lien  by  giving  np  the  possession  to  the  general 
owner.  The  receiptor  was  the  mere  servant  of  the  officer,  hav* 
ing  no  interest  in  the  property,  nor  any  right  to  maintain  any 
action  for  the  violation  of  his  possession,  that  being  in  fact  the 
possession  of  the  attaching  officer:  Commonwealth  v.  Morse,  14 
Mass.  217.  This  possession  having  been  given  np  by  the  officer 
or  his  servant,  to  the  general  owner,  the  latter  might  lawfully 
sell  the  property,  whether  it  remained  bound  by  the  attach- 
ment or  not.  If  holden,  the  general  property  would  pass, 
subject  to  the  lien  of  the  officer,  but  absolute  as  to  all  others. 
If  not  holden,  then  it  would  pass  freely  and  absolutely  as  to  all 
the  world. 

We  can  see  no  sufficient  re&son,  founded  either  in  authority, 
principle,  or  policy,  why  the  receiptor,  or  even  the  officer  him- 
self, might  not  become  the  purchaser.  The  officer  undoubtedly 
relied  upon  the  personal  obligation  of  the  receiptor,  rather  than 
upon  a  specific  lien  upon  the  property  itself.  He  must  have 
been  aware  that  the  receiptor  might,  and  probably  knew  that  he 
did  in  fact  leave  the  property  in  the  hands  of  the  original  debtor* 
And  while  there,  it  was  not  only  liable  to  be  sold,  but  might  be 
attached  by  another  officer. 

In  this  state  of  the  case,  it  may  well  be  doubted  whether  die 
officer  could  again  attach  the  property  without  an  actual  seizure 
of  it.  And  having  returned  an  attachment  of  it,  he  must  be 
presumed  to  have  reseized  it.  He  can  not  now  deny  that  he 
made  a  valid  attachment.  But  if  the  debtor  had  no  property  in 
the  articles  returned  on  the  writ,  the  plaintiffs  most  certainly 
lost  nothing  by  the  attachment  of  them.  It  gave  the  officer  an 
opportunity  to  inquire  into  the  ownership  of  them,  but  imposed 
upon  him  no  obligation  to  levy  upon  them. 

If  the  property  was  not  holden  by  the  plaintiff's  attachment, 
they  clearly  had  no  claim  upon  the  funds  collected  by  the  officer 
from  the  receiptor.  The  first  attachments  having  been  dissolved 
"by  the  discontinuance  of  the  suits  in  which  they  were  made,  the 
payment  of  the  amount  of  the  receipt  was  voluntary  on  the  part 
of  the  receiptor.  It  was  made  with  the  consent  of  the  original 
debtor,  and  probably  by  the  agreement  of  all  parties  legally 
interested*  The  money  was  holden  by  the  officer  in  trust,  to  be 
appropriated  agreeably  to  the  wishes  of  the  debtor,  and  accord- 
ing to  the  arrangement  of  the  parties  in  interest.  Whether  it 
^as  faithfully  accounted  for  and  properly  applied,  is  a  questioii 
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ivhich  the  proper  persons  may  inquire  into,  bat  which  the 
ent  plaintiffs  have  no  right  to  investigate. 

The  property  attached  haying  passed  from  the  debtor  and 
Tested  in  the  assignee,  can  the  defendant  now  be  allowed  to 
show  that  fact  in  defense  of  the  action  ?    The  general  rule,  that 
an  officer  can  not  be  permitted  to  falsify  his  own  return,  is  too 
well  established  to  be  called  in  question.     The  deputy  sherifi 
returned  that  he  attached  certain  real  estate  and  certain  chattels^ 
describing  each.     He  can  not  be  suffered  to  deny  that  he  at- 
tached those  specific  parcels  of  property.    But  it  is  no  part  of 
his  return  in  form  or  effect,  that  the  title  of  {he  real  estate  or 
the  ownership  of  the  chattels  was  in  the  debtor.     And,  indeed^ 
the  officer  nowhere  says  or  intimates,  that  the  debtor  owned  or 
possessed  either.     It  is,  therefore,  clearly  competent  for  the 
defendant  to  prove  that  the  property  attached  was  in  a  third 
person,  and  not  in  the  debtor:    Fuller  v.  Holden,  4  Mass.  501; 
Tyler  v.  Ulmer,  12  Id.  169;  Learned  v.  Brya}it,  13  Id.  224. 

And  we  can  not  perceive  that  it  is  material  whetherthe  officer 
makes  the  attachment  by  the  direction  of  the  plaintiff  or  of  his 
own  motion,  or  whether  he  did  or  did  not  know  that  the  debtor 
had  no  interest  in  the  property  attached.  His  return,  that  he 
had  attached  certain  property,  could  not  prejudice  the  creditor; 
for  he  might  levy  upon  it  or  not,  as  be  should  think  expedient 
when  he  obtained  his  execution.  If  the  officer  acted  without 
his  direction,  he  would  not  be  answerable  for  any  trespass  com- 
mitted in  making  the  attachment. 

The  judgment  in  the  case  of  Gardner  v.  Hosmer^  cited  by  the- 
plaintiffs'  counsel,  is  perfectly  consistent  with  the  principles 
here  laid  down.  In  that  case  the  officer  was  specially  directed 
"  to  attach  property  to  the  amount  commanded  or  to  hold  to 
bail."  The  return  was,  that  he  "  attached  property  to  respond 
the  demand  ''  sued  for.  The  officer  assumed  the  responsibility 
that  the  property  attached  was  the  debtor's;  otherwise  he  would 
have  been  bound  to  hold  to  bail.  The  evidence  offered  by  him 
was  in  direct  contradiction  of  his  return;  which  is  clearly  inad- 
missible. A  d  if  he  had  been  allowed  to  show  that  the  debtor 
had  no  property  liable  to  attachment,  he  would  have  been 
answerable  for  not  having  taken  his  body.  But  having  elected 
to  attach  rather  than  to  arrest,  and  having  returned  that  he  at- 
tached sufficient,  he  could  not,  by  any  principle,  be  allowed  to 
show  that  he  neither  attached  sufficient  property  nor  arrested 
the  body. 

Upon  the  facts  stated,  we  are  all  of  opinion  that  the  property 
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in  the  chattels  attached  was  not  in  the  original  debtor  at  the- 
tiine  of  the  attachment;  and  that  it  is  competent  for  the  defend- 
ant to  show  this  in  defense  of  the  action. 


Followed  in  Dewey  v.  Field,  4  Mete  383,  on  the  point  that  an  officer*  whei» 
sued  for  not  levying  an  execution  upon  goods  attached,  may  show  that  the- 
property  in  such  gooda  was  in  a  third  person;  and  in  Rohituon  v.  Mansfield, 
13  Pick.  143;  Whipple  v.  Thayer,  16  Id.  27,  upon  the  power  of  a  debtor  to 
tell  goods  attached. 

Ck>NCLU8iTXNE8S  OF  Shxbifv's  "RvTVBS.—DUUr  ▼.  Boberta,  15  Am.  Dsa. 
578;  Blythe  t.  Bichards,  13  Id.  672. 


May  v.  Paekeb. 

[13  PxcxKBixro,  8i.] 
A  Bill  nr  EQUrrr  will  Lis  under  Stat.  1823,  o.  140,  where  a  tenant  in  com* 
mon  of  a  grist  mill,  diverts  to  a  mill  held  by  him  in  severalty,  mor» 
water  than  is  necessary  therefor,  to  the  injury  of  the  grist  mill  held  u» 
common. 

Bill  in  equity;  general  demurrer.  The  question  raised  waa 
as  to  the  jurisdiction  of  the  court.  The  facts  appear  from  the- 
opinion. 

B.  S»  Fay,  for  the  demurrer. 

F.  Dexter  and  W.  H,  Oardiner,  contra. 

By  Court,  Shaw,  C.  J.  This  court  not  having  a  general  juris* 
diction  in  equity,  it  is  always  necessary  for  a  plaintiff  to  make^ 
it  appcinr  affirmatively  on  the  face  of  his  bill,  that  his  case  is 
within  the  jurisdiction  of  the  court;  and  the  question  whether 
it  is  so  or  not,  is  properly  raised  by  a  general  demurrer. 

It  is  contended  that  this  court  has  jurisdiction,  by  force  of  the- 
statute  1823,  c.  140,  sec.  2,  which  provides  that  this  court 
"  may  hear  and  determine  in  equity,  all  disputes  between  co* 
partners,  joint-tenants,  and  tenants  in  common,  in  cases  where- 
there  is  no  adequate  remedy  at  law;  and  may  thereupon  compel 
such  discoveries  and  disclosures,  and  make  such  orders,  in* 
junctions,  and  decrees,  as  equity  in  such  cases  shall  seem  to  re- 
quire.'* 

It  seems  very  clear,  that  upon  the  face  of  the  bill  this  is  a. 
dispute  or  controversy  between  tenants  in  common.  The- 
plaintiffs,  as  such  tenants  in  common,  complain  that  their  co- 
tenant,  the  defendant,  does  that  in  regard  to  the  common  prop- 
erty, which,  if  done  by  a  stranger,  would  lay  the  foundation  of 
•n  action  on  the  case  for  damages.     The  right  of  the  defendant 
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IB  a  right  in  common  with  the  plaintiflEs,  to  use  the  water  as 
appurtenant  to  the  estate  held  by  them.  A  diversion  of  the 
water  by  a  stranger,  woulU  be  an  injury  to  the  common  prop- 
erty, and  we  can  not  perceive  that  it  is  less  so  when  done  by 
one  of  the  co-tenants.  The  privilege  as  set  forth,  is  appurte- 
nant to  the  estate  held  by  the  co-tenants  in  fee,  and  is  insepa- 
rable from  it,  and  it  seems  that  neither  of  the  co-tenants  can 
•claim  a  right  to  use  it,  except  by  the  use  of  the  ancient  mill, 
the  estate  in  common,  to  which  it  appertains  as  an  incident. 
The  damage,  therefore,  done  to  the  common  property,  by  di- 
verting  and  using  the  water  properly  appurtenant  to  the  grist 
mill,  in  connection  with  a  distinct  estate  held  by  one  of  the  co- 
tenants  in  severalty,  seems  to  be  of  the  same  nature  as  if  such 
-co-tenant  had  diverted  the  stream  above  the  mill,  or  done  any 
other  act  to  diminish  and  impair  the  value  of  the  privilege  ap- 
purtenant to  the  common  property.  If  this  is  a  correct  view  of 
the  complaint  made  by  the  plaintiffs,  the  gravamen  is,  the  in- 
jur}* done  to  the  common  property  by  one  of  the  tenants,  and 
the  averment  of  his  several  ownership  and  occupancy  of  an  ad- 
jacent estate  is  made  as  a  statement  of  the  means  by  which  the 
injury  is  done;  and  the  prayer  for  a  commission,  to  estimate 
and  ascertain  the  extent  of  his  right  in  such  adjoining  estate,  is 
proposed  for  the  purpose  of  estimating  and  determining  the 
extent  of  the  wrong  alleged  to  be  done  to  the  common  properly, 
by  showing  the  true  extent  of  the  right  justly  appurtenant  to 
the  defendant's  several  property.  It  appears  to  us,  therefore, 
that  the  bill  sufficiently  sets  forth  a  dispute  or  controversy  be- 
tween tenants  in  common,  within  the  meaning  of  the  statute, 
4ind  the  only  other  question  is,  whether  the  plaintiffs  have  an 
4Klequate  remedy  at  law. 

This  naturally  divides  itself  into  two  questions,  namely, 
whether  there  is  any  remedy,  and  if  so,  whether  it  is  an  ade- 
quate one. 

It  was  suggested  by  the  defendant's  counsel,  that  the  plaint- 
iffs might  have  partition,  either  general  or  special.  Without 
allowing  much  weight  to  the  obvious  consideration,  that  this 
bill  seeks  a  remedy  for  past  injuries,  as  well  as  for  apprehended 
future  ones,  it  may  be  remarked,  that  although  a  partition  would 
effectually  dissolve  the  relation,  in  which  the  statute  provides 
for  parties  a  remedy  in  equity,  it  ;ippears  to  be  the  manifest 
purpose  of  the  statute,  not  to  look  to  the  dissolution  of  the 
relation  of  tenants  in  common,  for  relief,  but  to  provide  a 
remedy  for  those  who  stand  in  that  relation  whilst  it  subsists. 
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In  seeking  for  a  legal  remedy,  it  is  clear  that  for  many  injuri- 
ous acts,  for  which,  if  done  by  a  stranger,  an  action  will  lie,  no 
action  will  lie  against  a  co-tenant,  such  as  actions  of  trespass 
qiuire  claiisum,  and  all  actions  affecting  the  possession  or  the 
right  of  possession. 

But  it  is  contended  that  case  for  consequential  damage  will 
lie  by  one  tenant  in  common  against  another,  as  an  inference 
from  the  rule  that  tenants  in  common  are  not  bound  to  join  in 
an  action  for  damage  done  to  the  common  property;  for  which 
Angell  on  Water-courses  is  cited. 

The  rule  laid  down  is  this:  "  As  to  joint  tenants,  parceners, 
and  tenants  in  common,  the  two  former  must  join  for  injuries 
to  real  property,  in  real  as  well  as  personal  actions,  or  the  non- 
joinder may  be  pleaded  in  abatement.  But  tenants  in  common 
must,  in  general,  sever  in  real  actions;  in  personal  actions, 
however,  as  for  a  trespass  or  nuisance  to  their  land,  they  may 
join,  because  in  these  actions,  though  their  estates  are  several, 
yet  the  damages  survive  to  all,  and  it  would  be  unreasonable, 
when  the  damage  is  thus  entire,  to  bring  several  actions:"  p.  83. 

Taking  the  whole  together,  it  does  not  seem  to  warrant  the 
inference  drawn  from  it,  but  the  contrary.  Joint  tenants  and 
parceners  must  join  in  personal  actions,  or  the  non-joinder  may 
be  pleaded  in  abatement.  Tenants  in  common  must,  in  gen- 
eral, sever  in  real  actions  (that  is,  at  common  law;  otherwise,  in 
certain  cases,  by  our  statute);  in  personal  actions,  however,  as 
for  a  trespass  or  nuisance  to  their  land,  they  may  join,  because 
in  these  actions,  though  their  estates  are  several,  yet  the  dam- 
ages survive  to  all.  Though  the  phrase  **  may  join  "  is  used, 
yet  the  reason  given  brings  the  case  within  the  general  rale  of 
law,  that  where  a  personal  claim  is  joint,  and  the  right  survives, 
all  must  join,  otherwise  the  process  may  be  abated.  But  the 
consideration  that  the  right  to  recover  damages  is  joint  and  sur- 
vives, suggests  the  application  of  another  rule  of  law,  that 
where  there  is  a  joint  right  to  claim  damage,  each  has  a  right  to 
claim  the  whole,  holding  himself  liable  to  account,  and  if  the 
claim  be  against  one  of  the  parties,  he  has  as  good  a  right  to  re- 
tain the  amount,  as  they  have  to  recover  it,  and  it  would  in- 
volve the  legal  solecism  of  a  man's  having  an  action  against 
himself.  The  same  reason ,  therefore,  which  prohibits  copart- 
ners from  suing  one  of  their  number,  who  is  debtor  to  the  firm, 
and  obl^es  them  to  go  into  equity  for  relief,  seems  to  apply 
strongly  to  the  case  of  a  joint  claim  for  damages  consequential, 
against  one  of  the  co-tenants. 
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But  this  Tiew  of  the  case  is  not  witbont  tbe  support  of  author- 
ity. In  Bao.  Abr.,  tit.  Joint  Tenants  and  Tenants  in  Common. 
K.,  after  stating  the  common  law  rule,  tbat  in  real  actions  ten- 
ants in  common  must  sever,  and  tbe  reason  of  it,  because  their 
title  and  estates  are  several  and  distinct,  yet  where  the  thing  is 
entire,  as  a  horse,  etc.,  they  must  join:  "Also  tenants  in  com- 
mon shall  join  in  actions  personal,  as  trespass  for  breaking 
tbeir  inolosure,  etc. ,  because  in  those  actions,  though  tlieir  es- 
tates are  several,  yet  the  damages  survive  to  all."  So  "they 
shall  join  for  a  nuisance  done  to  their  land,  for  it  is  personal^ 
and  concerns  the  profits  of  the  land:"  Lit*,  sec.  816;  Co.  Lit. 
198  a.;  Ham.  on  Par.  222;  2  W.  Bl.  1077. 

It  seems,  therefore,  to  be  well  settled  by  authority,  that  where 
a  damage  is  done  to  the  common  property  by  a  stranger,  all  the 
tenants  in  common  must  join.  It  does  not  necessarily  follow, 
that  where  such  damage  is  done  by  one  of  the  co-tenants,  his 
companion  may  not  have  case  against  him. 

Some  of  tbe  ancient  authorities  seem  to  imply  that  where  » 
damage  is  done  to  the  common  property  by  one,  the  other  may 
sue.  As  if  two  several  owners  of  houses  have  a  river  in  com- 
mon, and  one  of  them  corrupts  it,  the  other  shall  have  an  no- 
tion on  the  case:  Co.  Lit.  200  b.  But  in  this  case,  the  gravamen 
is  the  damage  done  by  one  to  the  house  of  the  other,  the  right 
in  the  river  being  principally  valuable,  as  appurtenant  to  the 
respective  houses;  and  in  such  case  the  damages  are  severaL 

But  without  pursuing  this  inquiry  further,  the  court  are  all 
of  opinion  that  the  common  law  would  furnish  no  adequate 
remedy.  Without  relying  altogether  on  the  consideration  that 
the  damage  is  in  its  nature  a  continuing  one,  that  each  act  of 
disturbance  would  a£Ebrd  ground  for  a  separate  action,  though 
the  damage  may  be  very  minute,  and  the  superior  utility  of  a  de- 
cree extending  to  the  whole  mischief,  and  efficient  to  prevent  aa 
well  as  to  redress  the  injury,  there  is  another  consideration  whieh 
appears  to  us  decisive.  Here  there  are  several  different  plaintiffs 
claiming  interests  as  tenants  in  common  in  this  mill,  some  of 
whom  are  minors.  If  obliged  to  sue  jointly,  on  account  of  the 
interest  being  joint,  then  the  defendant,  being  one  of  the  par- 
ties in  such  joint  interest,  can  not  be  sued,  and  no  action  lies. 
If  they  may  sue  severally,  then  each  of  the  plaintiffs  must  bring 
his  several  action,  for  his  proportion  of  the  damage,  the  plaint- 
iffs together  having  no  joint  interest,  except  with  the  defend* 
ant:  Graham  v.  Robertson,  2  T.  B.  282.  This  would  give  rise 
to  a  burdensome  multiplicity  of  suits,  so  that  the  remedy  al 
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law,  if  it  could  be  enforced,  would  be  wholly  inadequate.  In- 
asmuch, therefore,  as  the  parties  do  stand  in  the  relation  of 
tenants  in  common,  and,  under  the  circumstances  disclosed  bj 
the  bill  and  admitted  by  the  demurrer,  have  no  adequate  rem* 
edy  at  law,  we  are  all  of  opinion  that,  by  the  operation  of  the 
statute  relied  on,  the  case  is  within  the  equity  jurisdiction  of 
the  court. 

Demurrer  overruled. 


Fay  V.  Valentinb. 

[13  PUSBRINO,  40.] 

8UB81QUSNT  MoBTOAOEB  WILL  BB  EsTOPPED  TO  Bbdbxm  the  premises  as 
against  a  prior  mortgagee's  assignee,  whom  the  subsequent  mortgagee 
induced  to  purchase  on  the  assurance  that  he  would  never  redeem  the 
mortgaged  premises 

Bill  in  equity  to  redeem  three  parcels  of  land  from  a  mort- 
gage.    The  case  appears  from  the  opinion. 

Steams  and  Jonah  Adama,  for  the  plaintiff. 

Hoar,  contra. 

By  Court,  "Wildb,  J.  Upon  the  facts  stated  in  the  bill,  and 
admitted  by  the  answer,  the  plaintiffs  right  to  redeem  the 
mortgaged  premises  as  prayed  for,  is  well  maintained,  unless  he 
is  barred  by  the  matters  relied  on  by  way  of  defense.  Each 
party  derives  his  title  under  one  Joseph  Belknap,  the  defendant 
beiug  the  assignee  of  a  mortgage  made  by  him  to  one  Eliza- 
beth Price,  and  the  plaintiff  claiming  under  a  subsequent  mort- 
gage. 

The  first  ground  of  defense  set  up  is,  that  after  the  deed  from 
Belknap  to  the  plaintiff,  he,  the  said  Belknap,  sold  and  con- 
yeyed  the  same  premises  to  one  Lawson  Valentine,  who  after- 
wards conveyed  the  same  to  the  defendant;  that  this  deed  to 
Lawson  Valentine  was  duly  recorded  before  the  deed  to  the 
plaintiff;  and  that  he,  the  said  Lawson,  at  the  time  of  b:.j  pur- 
chase, had  no  knowledge  of  the  prior  deed  to  the  plaintiff. 
There  is  no  evidence  of  his  having  any  i^uch  knowledge,  but  the 
plaintiffs  counsel  contend,  that  if  the  defendant  knew  of  the 
prior  deed  to  the  plaintiff,  when  he  purchased  of  Lawson,  thai 
would  vitiate  the  conveyance.  This  position,  we  think,  can  not 
be  maintained.  If  Lawson  Valentine  was  an  innocent  pur- 
chaser, without  notice  of  the  prior  conveyance,  he  must  have 
the  power  of  alienation,  and  it  can  not  be  material  to  the  plaint- 
iff whether  he  conveys  his  ri^^ht  or  not.     If  the  defendant  could 
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not  defend  himself  under  this  deed,  he  could  recover  the  land 
in  the  name  of  Lawson  Valentine;  so  that  there  seems  no  gooA 
reason  on  which  this  objection  can  be  sustained.  We  have  not, 
however,  found  it  necessary  to  examine  this  point  of  defense- 
with  much  attention,  because  we  think  the  second  objection  Uy 
the  plaintiffs  claim  is  well  maintained  by  the  evidence,  and  ia* 
decisive. 

The  defendant  states,  in  his  answer,  '*  that  before  he  received 
the  deed  of  assignment  from  Lawson  Valentine  he  applied   to 
the  plaintiff  to  induce  him  to  purchase  of  Lawson,  and  that  tlie 
plaintiff  refused  to  purchase,  or  to  pay  anything  towards  re- 
deeming the  mortgage  to  Elizabeth  Price;  and  that  he  urged 
the  defendant  to  purchase  in  said  mortgage,  and  assured  hin^ 
that  if  he  would  purchase,  he,  the  said  Fay,  would  never  re- 
deem the  same,  as  he  considered  the  land  not  to  be  worth  more 
than  the  amount  due  on  the  mortgage."    The  answer  further 
avers, "  that  the  defendant,  confiding  in  the  plaintiff's  assurances, 
did  make  the  purchase,  and  did  afterwards  build  and  erect  a 
dwelling-house  on  one  of  the  tracts  mortgaged,  at  a  great  cost 
and  expense,  and  did  otherwise  greatly  improve  and  increase 
the  value  of  the  premises  before  the  plaintiff  notified  him  of  hia 
intention  to  redeem  the  promises;  that  the  defendant  kept  no 
account  of  these  expeD.liiiiis,  relying  upon  the  plaintiff's  as* 
snrances  that  he  sbouM   not  rt^deem,  and  that  it  would  never, 
therefore,  be  necessary  u*  stalo  an  account;  and  that  by  reason 
of  loss  of  papers  anJ  ij>!ii(;rauda,  consumed  and  destroyed  by 
fire,  in  the  burning  of  his  dwelling-house,  he  is^ow  unable  to 
rendfif  an  account  correctly  and  fully." 

These  facts  appear  to  us  to  be  substantially  proved  by  the 
evidence,  and  to  amount  to  a  good  equitable  defense.  The  as- 
surances  made  by  the  plaintiff,  that  he  would  not  redeem,  are 
fully  proved  by  the  testimony  of  Joseph  Belknap  and  Nathaniel 
Parker,  and  we  can  perceive  nothing  in  their  narration  of  facta 
which  is  incredible  or  improbable.  Considering,  then,  these  as- 
surances  as  satisfactorily  proved,  we  are  of  opinion  that  the 
plaintiff  is  bound  by  them  in  this  suit.  It  is  objected  that  the 
interest  of  a  mortgagee  can  neither  be  transferred  nor  relin* 
quished  by  parol.  Most  certainly  it  can  not,  but  no  party» 
whatever  may  be  his  interests  or  legal  rights,  can  have  relief  in 
a  court  of  equity,  unless  his  claim  is  founded  on  the  basis  oi 
good  faith  and  justice.  It  is  a  familiar  rule,  that  he  who  seeks 
equity  must  do  equity.  He  mast  not  expect  the  aid  of  a  court 
of  equity  to  sanction  the  violation  of  his  engagements,  although 
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there  may  be  no  legal  means  to  enforce  them.  Nor  will  he  be 
allowed  to  profit  by  the  mistakes  of  another,  caused  by  his  own 
misrej^resentations  or  concealment.  Nor  can  he  be  allowed  to 
set  up  the  statute  of  frauds  for  the  purpose  of  protecting  fraud: 
Bob.  on  Frauds,  130.  It  is  on  this  ground  that  specific  per- 
formance of  parol  contracts  within  the  statute  of  frauds  is  de- 
decreed,  where  there  has  been  a  part  performance.  The  same 
principle  is  maintained  through  all  the  authorities. 

In  the  case  of  MocaUa  y.  MurgcUroyd,  1  P.  Wms.  394,  Lord 
Cowper  decided  that  a  prior  mortgage  should  be  postponed  to 
a  subsequent  one,  merely  on  the  proof  that  the  prior  mortgagee 
was  a  witness  to  the  subsequent  mortgage.  So  far  as  this  case 
goes  to  impute  notice  to  a  witness  of  the  contents  of  a  deed 
merely  from  his  attestation,  it  must  be  considered  as  very 
properly  overruled  by  Lord  Hardwicke,  in  the  case  of  Wel/ord 
v.  Beezdy,  1  Yes.  sen.  6,  and  again  by  Lord  Thurlow  in  BeckeU 
▼.  Cordley,  1  Bro.  C.  0.  357.  But  in  none  of  these  cases  wa» 
it  doubted,  that  if  a  mortgagee  has  actual  knowledge  of  the 
contents  of  a  subsequent  mortgage,  and  nevertheless  stands  by 
and  witnesses  the  execution  of  the  second  mortgage  without 
disclosing  his  prior  incumbrance,  this  would  be  such  a  fraud  in 
him  as  would  authorize  a  court  of  equity  to  postpone  such  prior 
incumbrance,  so  as  to  let  in  the  subsequent  mortgage. 

So  a  mrther,  who,  being  absolute  owner  of  a  term,  was 
present  at  a  treaty  of  marriage  of  her  son,  and  heard  him  de^ 
dare  that  the  term  was  to  come  to  him  on  her  death,  and  did 
not  disclose  her  true  interest,  was  compelled  to  make  good  the 
settlement,  and  to  settle  the  reversion  accordingly  after  hei 
death:  Hwnsden  v.  Cheyney,,  2  Yern.  150. 

And  in  the  case  of  Hanning  v.  Ferrers,  1  Eq.  Gas.  Abr.  357^ 
the  facts  were,  that  the  first  son  of  a  tenant  for  life,  who  was 
entitled  to  a  remainder  in  tail  on  the  death  of  his  father,  and 
who  knew  that  the  estate  was  entailed,  nevertheless  encouraged 
a  person  to  take  a  lease  from  the  father  for  thirty  years,  and  to 
lay  out  considerable  sums  of  money  in  new  buildings  and  im- 
provements, in  order  to  reap  the  advantage  thereof  if  he  should 
survive  his  father.  It  was  decided  that  this  was  such  a  fraud 
as  ought  to  be  discountenanced  in  a  court  of  equity;  and  it  was 
accordingly  decreed,  that  the  lessee  should  not  be  disturbed 
for  the  residue  of  the  term  that  remained  unexpired  after  the 
&ther^s  death. 

So  in  the  case  of  Eobbs  v.  Norton ,  1  Yern.  136,  it  appeared 
that  the  defendant  was  issue  in  tail  under  a  settlement,  and 
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that  he  encouraged  the  plaintiff  to  porchase  an  annuity  of  the 
jounger  son  given  by  the  father's  will,  though  it  did  not  appear 
that  the  defendant  had  any  notice  of  the  settlement  at  the  time 
when  he  encouraged  the  plaintiff  to  proceed  in  the  purchase; 
yet  it  was  decreed  that  the  annuity  should  be  confirmed  to  the 
plaintiff,  merely  on  the  encouragement  given.  And  in  Raw  v. 
Fote,  2  Yern.  239,  and  Free.  Ch.  85,  a  widow,  who  had  a 
jointure  settled  on  her  for  life  by  her  husband,  was  relieved 
against  an  entail  fraudulently  concealed  and  then  set  up  against 
iier  by  the  defendant,  who  was  privy  to  the  entail,  and  who 
engrossed  the  jointure  deed  in  her  favor. 

In  Peter  v.  Russell,  2  Yern.  726,  it  was  decided,  that  if  a 
mortgagee  of  a  leasehold  estate  lends  the  original  lease  to  the 
mortgagor,  for  the  purpose  of  enabling  him  to  take  up  more 
money,  which  is  accordingly  done,  and  he  executes  a  second 
mortgage,  the  first  mortgage  should  be  postponed  to  the 
second,  it  being  considered  that  the  first  mortgagee  was  acoee- 
sory  to  the  fraud.  Otherwise,  if  he  was  not  privy  to  the  subse- 
quent loan,  but  innocently  lent  the  lease  to  the  mortgagor. 

So  where  a  man  has  a  title  and  knows  it,  stands  by,  and  either 
encourages  another  to  purchase,  or  does  not  disclose  his  title, 
be  will  not  be  allowed  in  a  court  of  equity  to  set  up  his  claim 
against  the  purchaser:  Savage  v.  Foster,  9  Mod.  35;  Niven  v. 
Belknap,  2  Johns.  573;  Evans  v.  BickneU,  6  Yes.  190;  Bac.  Abr. 
-Fraud,  B.  A  similar  principle  is  recognized  by  Farsons,  C.  J., 
in  the  case  of  Foster  v.  Briggs,  3  Mass.  313. 

Cases  and  authorities  might  be  multiplied,  but  it  is  quite 
needless.  No  principle  can  be  better  established  than  that  on 
which  we  decide  this  case.  If  the  plaintiff  encouraged  the  de- 
fendant to  purchase,  promising  him  not  to  redeem  the  first  mort- 
gage, as  we  think  the  evidence  proves  he  did,  it  would  be  mani- 
festly against  equity  to  allow  him  to  violate  his  engagements  to 
the  prejudice  of  the  defendant. 

Bill  dismissed. 


FosTEB  V.  Hall. 

[12  PlOKEBmOp  89.] 

Burden  of  Proof. — It  makes  do  difTerence  as  to  the  point  of  bnrden  of 
proof  that  the  evidence  to  rebut  th  ;  demandant's  prima  facie  title  oomea 
in  part  or  wholly  from  the  demandant's  witnesses  on  cross-examlDation. 

Privileged  Communications  to  an  Attornet. — The  privilege  of  oonfidenoe 
is  the  privilege  of  the  client,  and  not  of  the  attorney.  Extent  to  which 
the  privilege  should  be  carried,  considered. 


Oct.  1831.  J  Foster  v.  Hall.  401 

To  Prove  a  Contetancb  Fbaudulbiit,  declarations  and  admissions  of  the 
grantor,  though  unknown  to  the  grantee,  may  be  given  in  evidence  on 
behalf  of  the  impeaching  creditors,  but  the  conveyance  will  not  be  set 
aside  as  fraudulent,  unless  tlie  grantee  shared  in  the  fraudulent  intent.^ 

Wbtt  of  entry,  wherein  the  demandant  counted  upon  her  own 
Beisin  and  a  disseisin  by  the  tenants.  The  demandant  derived 
title  under  a  deed  from  her  brother,  dated  August  80, 1827,  and 
reciting  a  consideration  of  eight  hundred  and  fifty-four  dollars 
and  sixty-eight  cents.  If  this  deed  was  valid,  she  was  entitled  to 
recover.  The  tenants  claimed  as  creditors  of  the  grantor,  and 
by  virtue  of  levies  of  several  executions  against  him  on  the 
demanded  premises.  They  contended  that  the  deed  to  the 
demandant  was  fraudulent  and  void  as  to  them.  It  appeared 
that  at  the  time  of  the  execution  of  the  deed  to  the  demandant, 
the  grantor  was  in  failing  circumstances,  and  one  Adams,  an 
attesting  witness,  testified  that  he  saw  the  execution  of  the 
deed,  but  saw  no  money  pass.  The  tenant  thereupon  insisted 
that  the  burden  of  proving  the  payment  of  a  consideration 
rested  upon  the  demandant.  The  court  ruled  otherwise,  how- 
ever. The  tenants  then  offered  the  testimony  of  Mr.  Bobinson, 
An  attorney,  who  said  that  he  knew  nothing  concerning  the 
isonveyance,  except  what  he  had  learned  in  a  consultation  with 
the  grantor.  It  was  reserved  whether  or  not  the  communica- 
tion was  privileged.  The  witness  stated  that  when  he  advised 
the  grantor,  he  did  so  in  his  professional  capacity,  and  that  he 
•considered  himself  entitled  to  a  fee,  although  he  had  received 
none  and  had  not  seen  the  grantor  since.  The  tenants  then 
proposed  to  prove  that  the  conveyance  was  fraudulent,  by 
showing  that  other  fraudulent  conveyances  had  been  made 
about  the  same  time  with  the  one  in  question.  The  court  ruled 
that  the  evidence  was  admissible,  but  was  not  sufficient  to  avoid 
the  demandant's  deed,  unless  a  fraudulent  intent  on  her  part 
"were  shown. 

Verdict  for  the  demandant,  and  motion  to  set  the  same  aside 
for  errors  on  the  part  of  the  court. 

Hoar  and  BuUrick^  for  the  tenants.  Bobinson's  testimony 
4diould  have  been  received,  for  communications  to  be  privileged 
must  relate  to  a  suit  commenced  or  to  be  commenced,  and  must 
be  made  after  the  counsel  has  received  a  retainer:  Andrews  v. 
SoUyoKm,  1  Pet.  C.  C.  856;  2  Stark.  Ev.  395,  note;  Sand/ord 
T.  Bemington^  2  Yes.  jan.  189;  Legard  v.  Foot^  Cas.  Temp. 
Finch,  82;  Maddox  v.  Maddox^  1  Yes.  sen.  62;  Bishop  of  Win^ 
^iketter  v.  Foumier,  2  Id.  416;  MoTavish  v.  Denning,  Auth.  N. 
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P.  113;  Tordan  t.  Eeiss,  13  Johns.  492;  1  MoN.  on  £▼.  247. 
rale  10;  Cvia  ▼.  Pickering,  Yent.  197.  It  was  not  essential  ta 
the  establishment  of  the  fraudulent  nature  of  the  conyejanoe  to 
the  demandant  to  prove  that  she  shared  in  the  fraudulent  in- 
tent: Ems  y.  Eliot,  12  Mass.  26  [7  Am.  Tec.  26];  Somes  t. 
Skinner,  16  Id.  348;  ErinkwcUer  v.  Drinkwaier,  4  Id.  854;  Bridge 
V.  Eggleslon,  14  Id.  245  [7  Am.  Deo.  209];  1  PhU.  Ev.  (2d  ed.> 
133. 

Jarvis  and  T.  FuUer,  contra,  upon  the  question  of  a  client's 
privileged  commuDications,  cited  WUaon  v.  Rastall,  4  T.  B.  753^ 
Bex  V.  Dixon,  3  Burr.  1687;  Eobinsan  v.  Kemp,  4  Esp.  235. 

By  Court,  Shaw,  G.  J.  Several  exceptions  were  taken,  at  the 
trial,  to  the  decisions  of  the  judge  who  tried  the  cause,  which, 
being  presented  by  the  report,  are  now  for  the  consideration  of 
the  court. 

1 .  That  upon  proof  Oi  the  execution  and  delivery  of  the  deed  by 
the  demandant^  it  was  ruled  that,  although  the  same  testimony ,. 
which  proved  the  execution  and  delivery  of  the  deed,  proved 
that  the  grantor  was  in  failing  circumstances,  still  that  the  bur- 
den of  proof  was  upon  the  tenants,  to  impeach  the  deed  for 
want  or  inadequacy  of  consideration  or  otherwise,  and  to  show 
that  it  was  made  with  an  intent  to  delay,  defeat,  or  defraud  the 
creditors  of  the  grantor.     This   rule,  we  think,  was  correcL 
The  deed  itself,  importing  the  payment  of  an  adequate  consid- 
eration, the  same  evidence  which  proved  the  execution  and  de- 
livery of  the  deed,  so  as  to  make  it  take  effect  as  a  deed,  proved 
the  payment  of  the  consideration.     This  evidence  of  payment 
was  conclusive  between  the  parties,  and  prima  facie  as  against 
creditors  coming  in  by  an  after  attachment  to  defeat  his  title. 
It  makes  no  difference,  as  to  the  point  or  burden  of  proof,  that 
the  evidence,  to  rebut  the  demandant's  prima  facie  title,  cornea 
in  part  or  wholly  from  the  demandant's  witnesses,  on  cross-ex-^ 
amination.     This  does  not  change  the  burden  of  proof.     The 
tenants  may  rely  on  such  evidence  solely,  or  strengthen  it  by 
further  evidence  adduced  on  their  own  part;  still  the  burden 
of  proof  is  upon  them,  to  prove  the  deed  fraudulent,  and  it  i» 
a  question  for  the  jury,  on  the  whole  evidence,  to  determine 
whether  it  is  fraudulent,  so  as  to  rebut  the  demandant's  legal 
title. 

In  respect  to  the  next  exception,  the  court  are  of  opinion^ 
that  the  testimony  of  Mr.  Bobihson  was  rightly  rejected.  Mr.. 
Bobinson  very  properly  submitted  it  to  the  court  to  determine^ 
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upon  the  facts  dijacloded,  whether  he  should  answer  or  not, 
having  no  wish  either  to  volunteer  or  to  withhold  his  testimony. 
The  rule  in  such  case  is  that  the  privilege  of  confidence  is  the 
privilege  of  the  client,  and  not  of  the  attorney,  and  therefore, 
whether  the  facts  shall  be  disclosed  or  not,  must  depend  upon 
the  just  application  of  the  rule  of  law,  and  not  upon  the  will  of 
the  witness. 

Mr.  Bobinson  states  that  he  has  no  knowledge  of  the  subject, 
except  what  he  derived  from  the  communications  of  Nehemiah 
Foster,  the  grantor;  that  he  was  in  fact  an  attorney  at  law,  ad- 
mitted and  sworn ;  that  he  announced  himself  to  Foster  as  such 
before  the  conversation  commenced,  and  that  he  was  consulted 
in  that  capacity,  and  gave  his  advice  in  that  capacity.  That  no 
fee  was  paid  is  immaterial;  the  legal  obligation  to  pay  a  quati' 
turn  meruit  being  in  this  respect  as  effectual  a  retainer  as  an 
Actual  payment.  Although  the  general  rule  that  matters  com- 
municated by  a  client  to  his  attorney,  in  professional  confi- 
dence, the  attorney  shall  not  be  at  any  time  afterwards  called 
upon  or  permitted  to  disclose  in  testimony,  is  very  well  estab- 
lished, still  there  is  some  difference  of  opinion  as  to  its  precise 
limits. 

Some  points  seem  clearly  settled  by  the  cases.  It  is  con- 
fined strictly  to  communications  to  members  of  the  legal  pro- 
fession, as  barristers  and  counselors,  attorneys,  and  solicitors: 
Wilson  V.  Bastall,  4  T.  B.  759;  and  those  whose  intervention  is 
necessaiy  to  secure  and  facilitate  the  communication  between 
attorney  and  client  as  interpreters:  Da  Barre  v.  Idvetle,  Peak. 
75;  agents:  Parkins  v.  Eawkshaw,  2  Stark.  239;  and  attorneys' 
clerks:  Taylor  v.  Foster,  2  Car.  &,  P.  195. 

It  seems  also  well  established  that  the  matter  thus  disclosed 
in  professional  confidence  can  not  be  disclosed  at  any  future 
time,  nor  can  it  be  given  in  evidence  in  another  suit,  although 
the  client  from  whom  the  communication  came  is  no  party,  and 
has  no  interest  in  it:  Bex  v.  Withers,  2  Camp.  578. 

And  it  is  the  well-known  modification  of  the  rule  that  the 
privilege  of  confidence  is  that  of  the  client,  and  not  of  the  at- 
torney, and  therefore  the  latter  shall  not  be  permitted  to  dis- 
close it  by  his  testimony,  if  ever  so  much  inclined  to  do  so, 
unless  released  from  the  obligation  by  the  client:  Bui.  N.  P. 
284;  Fetri^s  case,  cited  4  T.  B.  759. 

But  the  point  alluded  to,  about  which  some  difference  of 
opinion  has  existed,  is  this:  Whether  the  subject-matter  to 
which  the  privilege  of  confidential  communication  extends,  is 
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confined  to  those  communications  which  are  made  to  counsel 
and  attorneys  in  relation  to  the  prosecution  or  defense  of  a  suit 
at  law,  existing  or  contemplated;  or  whether  it  embraces  other 
cases,  where  a  person  has  occasion  to  avail  himself  of  the  su- 
perior knowledge  and  skill  of  a  professional  man,  in  under- 
standing his  legal  rights,  and  when,  in  order  to  obtain  that  in- 
formation, he  is  under  the  necessity  of  stating  facts  which  he- 
has  a  right  to  keep  in  strict  secrecy. 

I  am  not  aware  that  any  of  the  earlier  cases  have  turned  upon 
this  distinction,  or  that  the  point  has  been  directly  made  till 
recently. 

In  the  text-writers,  the  rule  is  laid  down  in  terms  broad 
enough  to  include  other  occasions  when  parties  have  need  of 
the  aid  of  a  professional  adviser,  and  one  is  applied  to  in  that 
chai*acter,  and  for  that  purpose. 

Bac.  Abr.,  Evidence,  A3:  ''It  seems  agreed  that  counselors, 
attorneys,  or  solicitors  are  not  obliged  to  give  evidence,  or  to 
discover  such  matters  as  come  to  their  knowledge  in  the  way 
of  their  profession;  for  by  the  duty  of  their  offices,  they  are 
obliged  to  conceal  their  clients'  secrets,  and  everything  ihey  are 
intrusted  with  is  sub  sigUlo  confeasoris  ;  for,"  etc. 

Phillips  on  Evidence (()th  ed.),  131 :  ''Confidential communica- 
tions between  attorney  and  client  are  not  to  be  revealed  at  any 
period  of  time,  not  in  an  action  between  third  persons,  nor 
after  the  proceeding  to  which  they  referred  is  at  an  end;  nor 
after  the  dismissal  of  the  attorney.  The  privilege  of  not  being 
examined  to  such  points  as  have  been  commtmicated  to  the  at- 
torney while  engaged  in  his  professional  capacity  is  the  priv- 
ilege of  the  client,  and  not  of  the  attorney,  and  it  never  ceases. 
'  It  is  not  suflicient  to  say  the  cause  is  at  an  end,  the  mouth  of 
such  a  person  is  shut  forever:'  BuUer,  J.,  4  T.  B.  769.  If  the 
party  waives  his  privilege,  the  witness  may,  of  course,  be  ex- 
amined." 

I  will  briefly  allude  to  the  cases  in  which  contrary  doctrines 
upon  this  point  have  been  held. 

In  Bobson  v.  Kemp^  at  niai  prius^  4  Esp.  235,  and  6  Id.  62,  it 
was  ruled  by  Lord  Ellenborough  that  an  attorney  employed  by 
consent  of  two  parties  iu  preparing  a  deed  from  one  to  the 
other,  can  not  be  examined  as  to  what  he  so  became  informed 
of  in  preparing  the  deed,  in  an  action  by  the  assignees  of  one 
Against  the  other,  suggesting  fraud  in  the  conveyance. 

Cromack  v.  Eeathcote,  2  Brod.  k  B.  4;  S.  C,  4  Moore,  367. 
In  this  case  it  was  held  that  communications  made  by  a  party 
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to  an  attorney  are  confidential,  although  thej  do  not  relate  to 
a  cause  existing  or  in  progress  at  the  time  they  were  made;  and 
where  an  attorney  was  applied  to  by  a  father  to  prepare  a  deed, 
by  which  his  property  was  to  be  assigned  to  his  sons,  and  he 
stated  there  was  no  consideration,  though  the  attorney  refused 
to  prepare  it,  and  it  was  afterwards  drawn  by  another,  it  was 
held  that  such  attorney  was  precluded  from  giving  evidence  of 
that  fact:  C.  C.  P.  Easter  term,  1820. 

But  in  WiUiania  v.  Mudie,  1  Car.  &  P.  158,  it  was  ruled  by 
Abbott,  C.  J.,  at  iiisiprius,  that  whatever  is  communicated  for 
the  purpose  of  briuging  or  defending  an  action  is  privileged, 
but  not  otherwise:  S.  C,  reported  Byan  &  Moody,  34;  Hilary 
term,  1824;  see  the  note  in  Eyan  &  Moody,  35. 

Wadsworih  v.  HamshaWy  2  Brod.  &  B.  5,  note;  4  Moore,  358. 
The  same  point  was  ruled  by  Abbott,  C.  J.,  at  nisiprius,  March, 
1829. 

Broad  t.  FiU,  3  Car.  &  P.  518.  In  this  case  it  was  ruled  by 
Best,  C.  J.,  at  niaiprius,  that  no  communications  made  to  an 
attorney  are  privileged,  but  such  as  are  made  for  the  purpose 
of  the  attorney's  either  commencing  or  defending  a  suit. 

These  cases  are  certainly  of  great  weight  in  point  of  authorityi 
and  although  they  are  decisions  at  nisi  prius,  would  be  deserV'* 
ing  of  much  consideration,  and  if  they  stood  alone  would  seem 
almost  decisive.  But  it  is  obvious  that  they  are  directly  op- 
posed to  the  nisi  priua  decisions  of  Lord  Kenyon,  and  to  the 
case  of  Cromack  v.  Eeaihcoie,  which  was  decided  by  the  com- 
mon pleas  upon  argument.  The  nisi  priua  case  of  Wadsworih 
V.  Eamshaw  was  alluded  to,  not  having  then  been  reported, 
and  Dallas,  C.  J.,  says:  "One  is  staggered  at  first  on  being 
told  that  there  are  decided  cases  which  seem  at  variance  with 
first  principles  the  most  clearly  established,  etc.,  and  I  know 
of  no  such  distinction  as  that  arising  from  the  attorney  being 
employed  or  not  employed  in  the  cause.  A  client  goes  to  give 
instructions  touching  a  deed,  and  the  communication  must  be 
deemed  confidential  as  between  attorney  and  client,  though 
the  attorney  refused  the  employment.''  And  Bichardson,  J., 
Bays:  '*  Suppose  the  case  of  an  attorney  consulted  on  the  title 
to  an  estate,  where  there  was  a  defect  in  the  title,  can  it  be  con- 
tended that  he  would  ever  be  at  liberty  to  divulge  the  flaw?  I 
never  beard  of  the  rule  being  confined  to  attorneys  employed 
in  the  cause." 

BramweU  v.  Lucas,  4  Dow.  &  By.  367;  S.  C,  2  Barn.  & 
Cress.  746.     A  communication  made  by  a  client  to  his  attor- 
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nej,  to  obtain  informaiioii  as  to  a  matter  oi  fact,  and  not  for 
the  purpose  of  asking  his  legal  adTice,  is  not  pririleged.  A 
:tradery  at  the  suggestion  of  bis  attorney,  having  called  a  meet- 
ing of  creditors,  inquired  of  bis  attorney  whether  he  could 
safely  attend  a  meeting  of  the  creditors,  and  the  attorney  advised 
him  to  stay  at  his  office,  tiU  be  (the  attorney)  conld  ascertain 
'whether  the  creditors  would  give  him  a  safe  conduct,  and  he  did 

rstay  there  several  hours,  to  avoid  arrest.     The  object  was  to 

:^show  this  fact  as  an  act  of  bankruptcy,  and  the  question  was, 
'whether  this  was  a  privileged  communication.  It  was  decided 
that  it  was  not,  expressly  upon  the  ground  that  the  object  of 
the  question  was  to  get  information  as  to  a  matter  of  fact, 
whether  any  arrangement  had  been  made  to  protect  the  client, 
and  not  for  the  purpose  of  obtaining  the  legal  advice  or  opinion 

«  of  his  attorney.  This  certainly  implies,  that  if  the  communica- 
tion had  been  made  with  a  view  to  obtain  legal  advice  as  to  his 

*  rights,  though  it  had  no  relation  to  prosecuting  or  defending  a 

vCHuse,  it  would  have  been  privileged. 

And  Abbott,  C.  J.,  said:  "  Whether  the  privil^e  extends  to 
all  confidential  communications  between  attorney  and  client  or 
not,  there  is  no  doubt  that  it  is  confined  to  communications  to 
the  attorney,  in  his  character  of  attorney.  A  question  for 
legal  advice  may  come  within  the  description  of  a  confidential 
communication,  because  it  is  part  of  the  attorney's  duty  to  give 
legal  advice;  but  a  question  for  information  as  to  a  matter  of 
fact,  etc.,  where  the  character  or  office  of  an  attorney  has  not 
been  called  into  action,  has  never  been  held  within  the  protec- 
tion, and  is  not  within  the  principle  upon  which  the  privilege  is 

founded." 

ParUiurst  v.  Lowten,  2  Swans.  216,  before  Lord  Chancellor 
Eldou  in  1819.  It  was  a  case  involving  inquiries  respecting  the 
sale  of  an  advowson  charged  to  have  been  simoniacal,  and,  of 
course,  subjecting  the  parties  to  penalties.  The  defendant  had 
declined  answering  certain  questions,  on  the  ground  that  it 
would  implicate  himself,  by  involving  him  in  the  crime  of 
simony.  Godfrey,  an  attorney,  was  called  to  answer  interroga- 
tories as  a  witness,  and  objected,  as  having  been  professionally 
concerned  in  the  transactions  which  the  bill  characterized  as  an 
offense.  From  this  statement,  I  understand  that  he  had  been 
consulted  as  to  the  legal  character  of  the  transactions,  not  that 
he  had  been  concerned  or  retained  in  any  suit  or  cause  pending 
or  contemplated.  The  chancellor  says:  "  Godfrey  stands  in  a 
very  different  situation  (from  the  party),  insisting, -not  that  the 
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cUscloBure  would  tend  to  criminate  himself,  but  that  it  would 
consist  of  matter  of  which  he  could  obtain  a  knowledge  only  by 
the  confidence  of  his  employer.  The  privilege  which  he  claims 
is  the  priyilege,  not  of  the  attorney,  but  of  the  client,  and  is 
founded  on  this  consideration,  that  there  would  be  no  safety  in 
dealing  with  mankind,  if  persons  employed  in  transactions  were 
compelled  to  state  that  which  they  have  learned  only  by  this 
species  of  confidence.  But  the  moment  confidence  ceases, 
privilege  ceases,  and  the  attorney  must  answer  as  any  other  wit- 
ness/' And  the  examination  was  so  shaped  as  to  protect  him 
from  disclosing  what  he  acquired  a  knowledge  of  from  his 
profe<tsional  employment,  and  require  him  to  testify  as  to  all 
other  matters. 

I  consider  this  case  as  carrying  with  it  the  authority  of  Lord 
Eldon  to  this  position,  that  an  attorney  is  precluded  from  dis- 
closing communications  made  in  the  course  of  a  professional 
employ  ment,  and  for  the  purpose  of  giving  legal  advice,  although 
such  employment  was  not  immediately  connected  with  the  con* 
duct  of  a  legal  proceeding. 

But  without  further  commenting  upon  the  authorities,  I  will 
cite  a  passage  from  sixth  edition  of  that  excellent  work,  Phillips 
on  Evidence,  published  in  1824.  It  is  not  to  be  found  in  the 
earlier  editions,  and  probably  it  was  not  till  about  the  time  of 
the  date  of  this  late  edition,  that  the  question  had  been  dis- 
tinctly raised  and  discussed:  1  Phil.  134.  **  This  privilege  of 
the  client  is  not  confined  to  those  cases  only,  where  he  has  em- 
ployed the  attorney  in  a  suit  or  cause,  but  extends  to  all  such 
communications  as  are  made  by  him  to  the  attorney  in  his  pro- 
fessional character,  and  with  reference  to  professional  business. 
If  an  attorney  were  to  be  consulted  on  the  title  to  an  estate,  he 
would  never  be  allowed  to  disclose  any  information  thus  com- 
municated to  him  to  the  prejudice  of  his  client:  2  Brod.  &. 
B.  6.  Or  if  an  attorney  were  professionally  employed  to 
make  a  draft  of  an  assignment  of  goods,  which,  however,  he  de- 
<^ned  to  make,  he  would  not  be  allowed  to  disclose  that  cir- 
cumstance, in  case  a  question  should  arise,  whether  an  assign- 
ment, subsequently  drawn  by  another  attorney,  was  fraudulent: 
Cromack  v.  Heaihcoie,  2  Id.  4." 

On  the  whole,  we  are  of  opinion  that  although  this  rule  of 
privilege,  having  a  tendency  to  prevent  the  full  disclosure  of 
the  truth,  ought  to  be  construed  strictly;  yet  still,  whether  we 
consider  the  principle  of  public  policy  upon  which  the  rule  is 
founded,  or  the  weight  of  authority  by  which  its  extent  and 
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limits  are  fixed,  the  rule  is  not  strictly  confined  to  communica* 
tioDS  made  for  the  purpose  of  enabling  an  attorney  to  conduct 
a  cause  in  court,  but  does  extend  bo  as  to  include  communica- 
tions  made  by  one  to  his  legal  adviser,  whilst  engaged  and 
employed  in  that  character,  and  when  the  object  is  to  get  his- 
legal  advice  and  opinion,  as  to  legal  rights  and  obligations, 
although  the  purpose  be  to  correct  a  defect  of  title,  by  obtaining 
a  release,  to  avoid  litigation  by  compromise;  to  ascertain  what 
acts  are  necessary  to  constitute  a  legal  compliance  with  an  ob- 
ligation, and  thus  avoid  a  forfeiture  or  claim  for  damages,  or 
for  other  legal  and  proper  purposes  not  connected  with  a  suit 
in  court. 

The  rule,  thus  qualified,  is  still  open  to  many  well-defined 
exceptions.  The  person  consulted  must  be  of  the  profession 
of  the  law,  and  it  is  not  enough  that  the  party  making  the 
communication  thinks  he  is:  Fountain  v.  Toung,  6  Esp.  113* 
He  must  be  consulted  or  employed  in  the  particular  business 
to  which  it  relates:  Wilson  v.  RastaU^  4  T.  B.  753.  The  com- 
munication must  be  made  during  his  employment  and  not  be- 
fore: Bui.  N.  P.  284;  nor  after:  Gobden  v.  Kendrick,  4  T.  B. 
432.  So  the  privilege  does  not  extend  to  matters  not  commu- 
nicated by  his  client  as  confidential,  but  facts  known  of  his 
own  knowledge:  Lord  Saye  and  Seed's  case,  10  Mod.  40;  nor 
to  the  fact  of  the  execution  of  a  deed,  especially  if  at- 
tested by  him:  Doe  v.  Andrews,  Cowp.  846;  nor  to  the  hand- 
writing of  the  client,  though  the  knowledge  of  it  has  been 
acquired  in  consequence  of  the  employment:  Hurd  v.  ifor- 
ing,  1  Car.  &  P.  372;  nor  to  the  fact  of  his  client  having 
sworn  to  an  answer  in  chancery:  Doe  v.  Andrews,  Cowp.  846; 
and  so  of  other  collateral  facts,  not  confidentially  communi- 
cated. With  these  limitations,  we  think  that  conformably  tO' 
the  principle  upon  which  the  rule  is  founded,  the  privilege  ex- 
tends to  communications  made  to  a  legal  adviser,  duly  qualified 
as  such,  employed  and  acting  in  that  capacity,  where  the  ob- 
ject of  the  party  is  to  obtain  a  more  exact  and  complete  knowl* 
edge  of  the  law  afiecting  his  rights,  obligations,  or  duties, 
relative  to  the  subject-matter  to  which  such  oommunicationa 
relate. 

As  Mr.  Bobinson  knew  nothing  except  what  Nehemiah  Fos- 
ter communicated  to  him  as  an  attorney,  for  the  purpose  of 
obtaining  legal  advice,  we  think  that  his  testimony  was  rightly 
rejected. 

Another  exception  taken  was,  that  evidence  of  other  fraudu* 
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lent  convejances,  made  at  or  about  the  same  time  with  the  con- 
▼ejaoce  in  question,  was  held  inadmissible,  unless  some  evidence 
was  offered  that  the  demandant  knew  of  these  particular  con* 
▼eyances,  or  of  a  general  purpose  of  the  grantor  to  convey  away 
his  property  to  the  injury  of  his  creditors. 

This  decision,  we  think,  was  incorrect.  The  fact  to  be  proved 
was,  that  the  conveyance  was  with  a  fraudulent  intent  to  delay 
or  defeat  the  creditors  of  the  grantor,  by  preventing  them  from 
securing  their  debts  by  attachment,  in  which  case,  as  against 
such  creditors,  the  conveyance  would  be  inoperative  and  void. 

But  the  law  does  not  put  this  construction  upon  the  convey- 
ance, unless  there  was  a  fraudulent  intent  in  both  parties,  nor 
can  the  estate  of  the  grantee  be  defeated  by  showing  a  fraudu- 
lent purpose  in  the  grantor,  unless  it  be  also  shown  that  the 
grantee  participated  in  it,  and  by  his  concurrence  promoted  it. 
The  proposition  to  be  established,  then,  by  the  attaching  cred- 
itor who  seeks  to  vacate  a  prior  conveyance  on  the  ground  of 
fraud,  is,  that  the  grantor  made  his  conveyance  with  the  intent 
and  for  the  purpose  of  defrauding  his  creditors  by  a  pretended 
and  colorable  sale,  or  by  a  sale  vnthout  consideration,  or  upon 
a  secret  trust  contrary  to  good  faith,  and  that  the  grantee  knew 
of  this  intent  and  purpose,  and  participated  in  it.  These  propo- 
sitions are  in  some  measure  independent  of  each  other,  inasmuch 
as  there  may  be  a  fraudulent  intent  on  the  part  of  the  grantor, 
but  not  known  to  the  grantee,  though  proof  of  both  must  concur, 
to  make  out  a  case  for  the  creditor.  But  the  evidence  to  prove 
these  several  propositions  may  be  of  different  kinds  and  drawa 
from  different  sources. 

In  the  case  of  Bridge  v.  Eggleston,  14  Mass.  245  [7  Am.  Dec. 
209],  this  subject  was  much  considered,  and  the  court,  consid- 
ering the  rule  before  that  time  as  somewhat  unsettled,  endeav- 
ored to  fix  it  upon  a  more  exact  basis.  After  much  con- 
sideration, it  was  decided  that  as  a  fraudulent  intent  of  the 
grantor,  and  a  knowledge  of  it  or  participation  in  it  by  the 
grantee,  are  both  to  be  proved,  the  evidence  may  apply  sepa- 
rately to  the  two  branches  of  this  case.  To  prove  the  fraud  of 
the  grantor,  his  conduct  and  declarations  before  the  conveyance 
may  be  the  best  evidence  of  his  fraudulent  purpose;  and  if  this 
is  proved,  the  knowledge  of  it  on  the  part  of  the  grantee  may 
be  proved  by  any  circumstances  tending  to  show  a  knowledge  of 
the  designs  of  the  grantor.  The  court  at  the  same  time  hold, 
that  without  this  latter  evidence,  the  former  would  be  wholly 
ineffectual  to  defeat  the  conveyance;  thereby  deciding  that  the 
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concurrence  of  a  fraudulent  design  in  both  must  be  proved  to 
«et  aside  the  grant.  Considering  the  rule  as  laid  down  in  Bridge 
T.  Eggleston  [7  Am.  Dec.  209]  to  be  correct,  we  think  the  limi- 
tation under  which  the  tenants  were  allowed  to  go  into  evidence 
of  other  fraudulent  conveyances  made  at  the  same  time,  or  pre- 
Tiously  to  the  conveyance  to  the  demandant,  as  evidence  of  the 
fraudulent  intent  and  design  of  the  grantor,  ought  not  to  have 
been  imposed;  but  they  ought  to  have  been  allowed  to  show,  if 
they  could,  by  the  acts  as  well  as  the  declarations  of  the  grantor, 
prior  to  the  conveyance  in  question,  that  he  had  a  fraudulent 
design,  without  requiring  them  to  prove  knowledge  on  the  part 
of  the  demandant  of  the  particular  acts  of  the  grantor  from 
which  such  intent  on  his  part  was  to  be  inferred. 
New  trial  granted. 

Communications  bt  Cuent  to  Attornst,  privileged.  See  Parker  v. 
Carter,  C  Am.  Deo.  513;  Chaee'a  ease,  17  Id.  277;  Staney  v.  McNdL^  18  Id. 
«66. 

Pkivilegb  as  to  Communications  by  a  party  to  an  action  is  oonfined  to 
counsel,  interpreters,  and,  perhaps,  to  the  clerks  of  counsel  Persons  present 
when  the  communication  is  made  to  counsel,  are  not  privileged  from  disclosing 
the  same:  Jaekaon  v.  French^  20  Am.  Dec  699. 


GiLMORE  V.  Wilbur 

[12  PXOKXBIHO,  120.  J 

The  Tobt  mat  bb  Waivbd  and  AssuMPsrr  Bbouoht,  where  one  takes  the 
goods  of  another  tortiously  and  converts  them  into  money. 

Tenants  in  Common,  on  Waivino  thb  Tort,  must  all  join  in  the  action  of 
assumpsit. 

A  Pabol  License  to  Cut  and  Cabrt  away  Wood,  if  availahle  at  all,  whei 
no  time  is  limited,  must  he  acted  upon  in  a  reasonable  time,  and  musi 
be  considered  as  applying  to  the  wood  as  substantially  in  the  state  o) 
growth  which  it  is  then  in. 

If  One,  Acting  as  Agent  without  Authority,  receives  indemnity  for  goodf 
of  his  principal  wrongfully  taken,  and  converts  the  indemnity  into  money, 
such  agency  may  be  ratified  and  the  money  recovered  in  an  action  ol 
assimipsit. 

Reasonable  Time  is  a  Question  fob  thb  Court  where  the  facts  are  agreed. 

A  License  not  Acted  upon  within  Fifteen  Years  is  inoperative. 

Assumpsit  by  Johu  Gil  more  and  his  son  John  Dean  Gilmore 
against  Qeorge  and  Albinus  Wilbur.  The  declaration  con« 
tained  two  counts  in  videbitatas  assumpsU^  one  on  an  aooount 
annexed,  one  for  money  had  and  received. 

It  appeared  that  the  plaintiffs  were  tenants  in  common  of  a 
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•certain  lot,  number  12,  and  that  on  this  lot  the  defendants  had 
■cut  various  parcels  of  timber,  converted  it  into  charcoal,  sold 
the  charcoal,  and  had  received  the  money.  It  was  also  in 
evidence  that  George  Wilbur,  in  June,  1825,  came  to  a  son  of 
John  Gilmore  to  purchase  some  wood  standing  on  lot  12;  that 
the  son  declined  acting  for  his  father  in  his  absence,  saying 
that  although  his  father  would  probably  sell  the  wood  at  the 
price  named,  yet  that  the  defendant  had  better  wait  until  his 
father's  return;  but  the  defendant  said  that  it  must  be  done 
immediately.  The  defendants,  whose  father,  Samuel,  was 
owner  of  lot  11,  then  offered  evidence  of  a  parol  agreement 
made  in  1810,  between  the  plaintiffs  and  defendants'  father, 
that,  without  regard  to  their  respective  limits,  the  whole  tract 
should  be  considered  as  common  property,  and  that  when  wood 
should  be  cut  off,  they  should  cut  together.  The  object  of  this 
evidence  was  to  show  that  Samuel  Wilbur  acquired  a  right 
to  out  wood  growing  on  the  plaintiffs'  land  and  had  power  to 
authorize  the  defendants  to  cut  the  same.  The  evidence  was 
objected  to,  as  being  an  attempt  to  prove  an  interest  in  land 
by  parol. 

Whereupon,  it  was  ruled,  that  as  proof  of  any  title  or  inter- 
est in  land  or  in  growing  wood  as  such,  parol  evidence  was  not 
admissible;  that  such  an  agreement  by  an  owner  of  woodland 
in  severalty,  as  a  license  to  cut  and  carry  away  wood  (if  availa- 
ble at  all),  when  no  time  is  limited,  must  be  acted  upon  within 
a  reasonable  time,  and  must  be  considered  as  applying  to  the 
wood  as  substantially  in  the  state  of  growth  which  it  is  then  in; 
and  that  such  a  license  not  acted  upon  within  fifteen  years,  is 
not  acted  upon  within  a  reasonable  time,  and  will  not  authorize 
the  person  to  whom  it  is  given,  or  any  person  acting  under  him, 
to  enter,  cut  down,  and  carry  away  the  then  growing  wood.  It 
being  admitted  that  the  evidence  would  not  show  any  such 
license  within  fifteen  years,  the  evidence  was  rejected. 

It  was  then  contended  by  the  defendants,  that  under  the 
circumstances  assumpsit  would  not  lie,  either  for  goods  sold 
and  delivered  or  for  money  had  and  received;  but  it  was  pro- 
posed to  instruct  the  jury,  that  if  the  plaintiffs  were  the  owners 
of  the  land,  and  the  agreement  above  stated  was  not  available 
as  a  license  or  otherwise,  then  the  wood  when  cut  was  the 
property  of  the  plaintiffs,  and  although  it  was  converted  into 
charcoal,  and  in  that  state  sold  by  the  defendants  and  the 
money  received  for  it,  such  money  must  be  considered  as  re- 
ceived to  the  use  of  the  plaintiffs,  and  was  recoverable  in  thia 
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action;  or  if  the  defendants  supposed  what  passed  betweei^ 
tbem  and  the  son  of  one  of  the  plaintiffs  amounted  to  a  contract^ 
and  would  be  ratified  as  such  by  the  plaintiffs,  and  under  that 
belief  cut  the  wood,  and  the  plaintiffs  did  afterwards  affirm  the- 
sale  by  bringing  this  action  for  the  wood  as  goods  sold  and 
delivered,  then  the  value  of  the  wood  might  be  recovered  in 
this  action  on  the  count  for  goods  sold. 

It  also  appeared  that  while  the  defendants  were  catting  on 
lot  twelve,  a  doubt  arose  as  to  the  true  boundaries  of  the  lot, 
and  on  lines  being  run,  it  was  discovered  that  one  Burgess,  wha 
was  cutting  for  one  Hedge,  had  mistaken  Hedge's  line,  and  had 
cut  several  loads  of  wood  from  12.  Whereupon  Hedge  gave 
the  defendants  liberty  to  cut  an  equal  number  of  loads  from  his 
lot,  and  they  cut  the  wood  so  given  as  indemnity,  and  converted 
it  into  charcoal,  and  sold  and  received  the  money  therefor. 
The  defendants  urged  that  as  they  were  strangers  and  wrong- 
doers, without  authority  to  act  for  the  plaintiffs,  the  latter  could 
not  recover  for  the  proceeds  of  the  wood  received  as  indemnity. 
But  it  was  ruled,  that  as  the  defendants  professed  to  act  for 
the  owners  of  lot  12,  and  in  that  capacity  received  an  indemnity 
for  wood  cut  on  that  lot,  it  was  competent  to  the  plaintiffs  to 
confirm  thafc  assumed  agency,  and  to  call  upon  the  defendants 
for  a  relinquishment  of  the  money  thus  received  as  such  indem- 
nity; and  that  such  money  was  received  to  the  plaintiffs'  use, 
and  might  be  recovered  in  this  action. 

The  defendants  were  defaulted,  subject  to  the  opinion  of  the 
court  upon  the  correctness  of  the  above  rulings. 

Warren,  for  the  defendants.  The  wood  was  cut  under  a 
license:  Pondy,  Pond,  14  Mass.  403;  and  the  contract  being 
executed,  it  was  not  within  the  statute  of  frauds:  Davenport  v. 
Mason,  15  Id.  92;  Crosby  v.  Wadsworlh,  6  East,  603;  Bicker 
V.  Kelly.  1  Greenl.  117  [10  Am.  Dec.  38];  Cook  v.  Steams,  11 
Mass.  533;  Hewlins  v.  Shippam,  5  Barn.  &  Cress.  221;  Com. 
Dig.,  Chancery,  2  C.  3,  note.  The  license  was  prospective;  and 
the  plaintiffs  are  not  to  be  permitted  to  say  that  it  was  not 
acted  upon  within  a  reasonable  time:  TUlotson  v.  Preston,  7 
Johns.  285;  Yin.  Abr.,  License,  D.  pi.  7.  The  defendants  are 
improperly  joined:  Manahan  v.  Gibbons,  19  Johns.  109. 

W.  Baylies  and  Cohb,  contra,  cited  Jones  v.  Hoar,  5  Pick.  286, 
aj  to  the  form  of  action,  and  ffigginsony,  York,  5  Mass.  341; 
Mason  v.  WaUe,  17  Id.  563;  Hall  v.  Marston,  Id.  579;  Com.  Dig. 
Action  upon  the  case  upon  assumpsit,  E.;  Clement  v.  Jones,  12 
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Mass.  60,  upon  the  liability  of  the  defendants  to  account  for 
the  money  received  from  the  sale  of  the  wood  from  Hedge'ik 
land:  and  Clap  v.  Draper,  4  Id.  266  [3  Am.  Dec.  216];  2 
Stark.  Ey.  598,  note  1,  to  show  that  the  supposed  license  was 
void  by  the  statute  of  frauds. 

By  Court,  Wilde,  J.  This  case  is  quite  clear  on  all  the 
points.  The  principle  is  well  established,  that  where  one  takes 
the  goods  of  auother  tortiously,  and  converts  them  into  money, 
the  owner  may  waive  the  tort,  and  bring  an  action  for  money 
had  and  received.  This  was  settled  in  the  case  of  Jones  v.  Eoar, 
5  Pick.  290,  and  the  same  principle  has  been  frequently  since 
recognized.  Indeed,  there  is  not  to  be  foand,  as  I  apprehend, 
a  single  case  or  dictum  in  which  this  principle  has  been 
doubted. 

It  is  equally  well  established,  that  tenants  in  common  not 
only  may  but  must  join  in  an  action  for  any  entire  injury  done 
to  the  common  property.  And  this  principle  is  equally  appli- 
cable to  an  action  for  the  tort  and  to  an  action  of  assumpsit 
when  the  tort  is  waived.  We  are  also  well  satisfied  that  the 
ruling  of  the  chief  justice  was  correct  in  regard  to  the  license, 
and  that,  under  the  circumstances  of  the  case,  the  evidence  wai 
not  proper  to  go  to  the  jury. 

The  parol  evidence  offered  could  not  prove  any  title  or  inter- 
est in  the  land,  but  a  license  merely.  And  as  no  time  was 
limited,  it  could  be  only  acted  upon  within  a  reasonable  time. 
What  was  a  reasonable  time,  the  facts  being  agreed,  was 
within  the  province  of  the  court  to  determine,  and  the  deter- 
mination, we  think,  was  correct. 

And,  besides,  the  license,  if  it  had  continued  in  force,  was 
not  pursued.  The  agreement  was  that  the  parties  should  cut 
together.  This  clearly  would  not  authorize  one  of  the  parties 
to  go  on  and  cut  without  notifying  the  other  party. 

On  no  ground,  therefore,  can  the  defense  be  maintained,  and 
the  default  must  stand. 


Waiviko  Tort  and  Svtsq  in  Assxtmpsit. — See  the  note  to  Wdnter  v. 
Drinkwater,  17  Am.  Dec.  242. 

Parol  Liceksb. — See  this  subject  considered  in  the  notes  to  Berick  ▼• 
Kem^  16  Am.  Dec  601;  and  to  Bicker  v.  KeUy,  10  Id.  38. 
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RoTGH  V.  Hawes. 

[13  PZOSXBXNO,  186.] 

Onb  who  Hirxs  a  Hobsx  to  travel  a  certain  distanoe,  and  goes  frurther,  i» 
liable  in  trover.  ^ 

Idem. — But  if  the  owner  receives  payment  for  the  hire  of  the  horse  for  th» 
actual  distance  traveled,  the  hirer  ia  not  liable  in  trover,  althongh  th» 
horse  may  have  been  injured.    The  owner's  remedy  is  case. 

Tboyeb  for  the  conversion  of  a  horse.  The  defendant  hired 
the  animal  to  travel  from  New  Bedford  to  Fall  Biver  and  back; 
but  actually  traveled  to  Fall  Biver,  thence  to  Warren  and 
Bristol,  thence  to  Westport  and  New  Bedford.  On  his  return, 
he  told  the  plaintiffs  that  he  had  gone  farther  than  he  had  ex- 
pected, and  offered  to  pay,  and  did  pay  for  the  additional  dis- 
tance traveled;  but  there  was  evidence  to  show  that  the  defend- 
ant had  gone  farther  than  he  had  represented  to  the  plaintiff. 
Immediately  after  the  return  of  the  horse  to  the  stable,  he  was 
taken  sick,  and  died  in  about  three  days.  Witnesses  testified 
that  the  cause  of  the  horse's  death  was  over-driving  in  warm 
weather.  The  court  refused  the  defendant's  instruction  prayed» 
that  the  action  would  not  lie,  the  receipt  of  the  money  having 
been  a  subsequent  ratification  of  the  defendant's  conduct. 
Verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  court. 

L.  Williams  and  Spooner,  for  the  defendant  To  show  that 
there  had  been  no  conversion,  there  were  cited:  Smith  v.  Held, 
6  T.  B.  402;  3  Stark.  Ev.  1492,  1493;  1  Chit.  PI.  164;  Bramlei^ 
T.  Coxwell,  2  Bos.  &  P.  438;  Boss  v.  Johnson y  2825;  and  in  sup- 
port of  the  position  that  case  for  misfeasance  was  the  plaintiff's 
remedy:  Com.  Dig.,  Action  on  the  Case  for  Misfeasance,  A.  e; 
Jennings  v.  BandaU,  8  T.  B.  835. 

Coffin  and  Warren,  contra,  cited  Eomer  ▼.  Tkwing,  3  Pick* 
492;  Wheelock  v.  Wheelright,  5  Mass.  104;  Dench  v.  WaUcer,  14 
Id.  499;  Murray  t.  Burling,  10  Johns.  172. 

By  Court,  Putnam,  J.  There  can  be  no  question  but  that  the 
plaintiffs'  action  would  be  maintained,  if  thej  had  relied  upon 
the  original  contract.  They  might  have  elected  and  insisted 
that  the  defendant  converted  the  horse  by  going  beyond  the 
journey  agreed  upon;  but  then  the  property  would  have  changed 
and  vested  in  the  defendant:  Story  on  Bailm.  262,  pi.  396. 
The  plaintiffs  would  have  no  right  to  be  paid  for  the  use  of  it 
after  the  conversion. 

But  we  think  that  if  there  were  no  deception,  misrepiesenta* 
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tioiiy  or  conoealment  practiced  upon  the  plaintiffs  to  induce 
them  to  receive  payment  for  the  hire  of  the  horse  from  New 
Bedford  to  Bristol,  instead  of  Fall  Biver,  as  originally  agreed 
upon,  the  contract  should  be  considered  as  if  it  had  been  origin- 
ally made  for  the  hire  from  New  Bedford  to  Bristol.  In  such 
case  the  subsequent  assent  would  be  equivalent  to  a  previous* 
agreement.  If  the  jury  should,  from  the  facts  to  be  submitted 
to  them,  find  that  the  plaintiffs  did  so  assent  to  the  use  which 
the  defendant  had  made  of  the  horse,  and  did  receive  payment 
accordingly,  it  is  the  opinion  of  the  court  that  the  plaintiffs  can 
not  maintain  the  action  for  trover  and  conversion,  notwithstand- 
ing the  evidence  should  prove  that  the  defendant  caused  the 
death  of  the  horse  by  immoderate  driving,  or  improper  feeding 
or  management,  during  tbe  journey.  The  remedy  for  such  in* 
juries  is  case  for  the  malfeasance,  and  not  trover  for  the  con* 
version. 
The  verdict  must  be  set  aside  and  a  new  trial  granted. 


Smith  v.  Santobd. 

112  PlOKEBINO,  130.] 

Book  or  Obiohtal  Entries. — ^The  books  into  which  one  of  two  partners  in 
the  bntcher  business  copies  the  items  of  meat  sold  and  delivered,  made 
by  the  other  partner  in  chalk  on  the  wagon,  as  he  delivers  the  meat,  are 
admissible  as  books  of  original  entries. 

Assumpsit  by  two  partners  in  the  butcher  business.  The 
principal  point  in  the  case  was  as  to  the  admissibility  in  evi- 
dence of  certain  books  of  account  offered  by  the  plaintiffs^ 
The  manner  of  keeping  these  books  is  stated  in  the  opinion^ 
The  books  were  admitted  in  evidence. 

J.  BasseU  and  Warren,  for  the  defendant,  referred  to  Prince 
V.  Smith,  4  Mass.  457,  and  Faxon  v.  HoUis,  13  Id.  428. 

BaUelle,  contra,  cited  the  same  cases,  and  Vosburgh  v.  Thayer,. 
12  Johns.  461;  PouUney  v.  Ross^  1  Dall.  239. 

By  Court,  Putnam,  J.  We  do  not  think  that  the  case  at  bat 
differs  in  principle  from  Faxon  v.  Hollis,  13  Mass.  428.  There 
the  plaintiff  made  his  original  entries  upon  a  slate,  and  rubbed 
them  out  when  they  were  by  him  transferred  into  the  book  which 
was  offered  in  evidence  and  which  was  kept  in  a  ledger  form 
In  the  case  at  bar  there  are  two  plaintiffs,  and  they  testify  that 
the  original  entries  were  made  upon  their  cart,  in  chalk  scorea 
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by  the  one  who  delivered  the  meat  to  their  customerB,  and  were 
transferred  to  the  book  by  the  other  on  the  same  day.  The 
scores,  we  presume,  were  then  rubbed  off  from  the  cart,  and  then 
new  scores  were  made  as  the  meat  was  delivered  from  time  to 
time. 

The  court  well  observed  in  Prince  v.  Smithy  4  Mass.  457,  that 
it  is  essential  to  this  kind  of  evidence  that  the  charges  appear- 
ing in  the  handwriting  of  the  party  are  in  such  a  state  that  they 
may  be  presumed  to  have  been  his  daily  minutes  of  his  busi- 
iness  and  transactions,  in  which  regard  ra  had  to  the  degree  of 
the  education  of  the  party,  the  nature  of  his  employment,  and 
to  the  manner  of  his  charges  against  other  persons. 

Now,  it  might  not  be  so  convenient  for  the  butcher  to  make 
his  entry  on  a  slate,  as  on  his  cart,  at  first.  If  it  were  honestly 
made  upon  the  cart,  and  honestly  transferred  to  the  book,  it 
would  seem  to  be  as  worthy  of  credit  as  if  it  were  made  origin* 
ally  upon  a  slate  and  then  transferred  to  the  book.  We  think, 
under  our  usage,  that  such  a  book  is  to  be  received  as  competent 
-evidence;  but  the  credit  which  should  be  given  to  it,  after  all, 
is  to  be  determined  by  the  jury.  And  as  both  the  parties  have 
testified  as  to  the  course  which  they  pursued,  and  the  jury  have 
"been  satisfied  with  their  evidence,  we  think  that  their  verdict  u 
to  be  confirmed,  and  that  judgment  should  be  given  upon  it 
Accordingly. 

What  abb  Admibsiblx  as  Booxs  of  Obioinal  Eutbibs.— See  nofce  to 
Union  Bank  v.  Knapp,  15  Am.  Dea  191;  see  also  Boffd  v.  Ladson^  17  Id. 
707;  Drtimmond  v.  Hyams,  18  Id.  649,  and  the  dtatioiia  in  the  note  theratoi 


Hedge  v.  Dbew. 

[12  PioKSBiira,  141.] 

Levt  of  Attacbmxnt  on  a  house,  lot,  and  easementB,  what  held  saffideot. 

Thb  Execution  of  a  Deed  and  its  Recording  is  valid  as  against  an  at- 
taching creditor  of  the  grantor,  whose  attachment  is  levied  before  an 
actual  delivery  to  the  grantee. 

Wbtf  of  entry.  The  demandants  claimed  under  an  execution 
levied  on  the  premises,  which  bad  been  previonsly  attached. 
The  levy  was  objected  to  on  the  ground  of  uncertainty.  The 
officer's  return,  after  mentioning  "  a  tract  of  land  with  a  dwell- 
ing-house thereon  standing,  lying  in  Plymouth,  in  said  county," 
describes  the  land  levied  on  as  ''  a  part  of  said  premises,  to  wit, 
the  westerly  half  of  said  dwelling-house  on  the  westerly  side  of 
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the  highway  between  Joseph  Bartlett,  junior's,  house,  and 
William  Keen's  house-lot,  said  westerly  half  of  said  house  to 
include  a  right  to  pass  in  the  front  yard,  and  in  and  out  the 
front  door,  and  up  and  down  the  front  stairs,  and  westerly  part 
of  the  chimney,  and  all  the  part  of  the  kitchen  lying  westerly 
of  the  fire-place,  and  right  to  the  aqueduct  for  water,  and  right 
in  the  yard  on  the  westerly  side  of  said  house  to  lay  wood,  and 
passing  to  the  garden  and  street,  with  the  land  the  westerly 
half  of  said  house  stands  on,  and  the  part  of  the  garden  back 
of  the  said  house,  the  width  of  the  house,  to  Mrs.  Nicholson's 
land,  aud  the  cellar,  allowing  the  other  half  of  the  house  the 
right  of  passing  out  the  back  door." 

The  tenant  claimed  under  a  deed  executed  under  circum- 
stances appearing  from  the  opinion.  The  cause  was  submitted 
for  the  opinion  of  the  court. 

Eddy  and  W.  Thomas,  for  the  tenant,  on  the  insufficiency  of 
the  levy,  cited  Bac.  Abr.,  Execution,  0.  2;  10  Yin.  Abr.  593, 
Execution,  M.  a,  4,  cites  PuUen  v.  Birkbeah ;  Fenny  v.  Dur* 
rant,  1  Bam.  &  Aid.  40.  On  the  sufficiency  of  the  execution  of 
the  deed,  they  cited  Maynard  v.  Maynard,  10  Mass.  456  [6  Am. 
Dec.  146];  Wheelwright  v.  Wheelwright,  2  Id.  454  [3  Am.  Dec. 
66];  Taw  v.  Bury,  3  Dyer,  167,  b;  Verplank  v.  Sterry,  12  Johns. 
551  [7  Am.  Dec.  348];  Doe  y.  Knight,  8  Dow.  &  By.  348;  S.  0., 
5  Bam.  &  Oress.  671;  Stirling  y.  Vaughan,  11  East,  623. 

C.  J,  Holmes,  contra,  cited,  on  the  first  point.  Tale  y.  Ander^ 
son,  9  Mass.  92;  Boylston  y.  Carver,  11  Id.  515;  and  on  the 
second  point,  Jackson  y.  Phipps,  12  Johns.  418;  Harrison  y. 
PkiUips  Academy,  12  Mass.  456. 

By  Court,  Putnam,  J.  We  are  all  of  opinion  that  the  leyy  is 
sufficiently  set  forth  by  metes  and  bounds.  The  house  is  proyed 
to  be  on  the  westerly  side  of  Court  street,  which  runs  nearly 
from  north  to  south,  and  to  be  between  Joseph  Bartlett, 
junior's,  house  and  William  Keen's  house-lot.  It  stands  with 
its  end  towards  the  street,  and  it  fronts  upon  a  yard  that  ex- 
tends from  the  street  to  Mrs.  Nicholson's  land,  where  a  fence 
stands,  and  is  a  known  boundary.  The  westerly  half  of  the 
house  and  the  laud  under  it,  and  the  land  to  the  westward  of 
it,  and  of  the  same  width  of  the  house,  extending  westwardly  to 
the  land  of  Mrs.  Nicholson,  is  precisely  set  out  by  metes  and 
bounds.  The  rest  of  the  leyy  consists  of  easements  and  rights 
or  priyileges  which  were  necessarily  created  for  the  oonyenient 
enjoyment  of  the  premises  so  set  out  by  metes  and  bounds,  to 
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^bich  we  need  not  particularly  refer.     So  that,  in  regard  to 
the  levy,  we  think  the  officer's  return  sufficient. 

We  are  then  to  consider  whether  Sarah  Drew  acquired  the^ 
title  of  Lemuel,  by  a  deed  which  was  dated  and  recorded  before- 
the  attachment  was  made;  and  if  she  did,  the  tenant  is  to  pre- 
vail, for  it  is  admitted  that  he  has  lawfully  acquired  all  title  in 
the  premises  which  Sarah  Drew  had.  Now,  it  is  j)roved  thai 
two  days  before  the  attachment,  Lemuel  Drew  directed  and 
employed  the  register  of  deeds  to  draw  the  deed,  and  Lemuel 
executed  it  before  two  witnesses,  and  left  it  to  be  recorded,  a& 
the  regi'^ter  understood,  for  the  use  of  the  grantee,  and  it  waa 
in  fact  recorded  one  day  before  the  attachment.  The  register 
handed  the  deed  to  the  brother  of  the  grantee  two  days  after 
the  attachment,  and  the  brother  was  requested  by  the  grantee 
to  go  to  the  office,  and  take  it  for  her,  two  or  three  days  before 
he  obtained  it.  And  the  grantor  told  him,  on  the  day  when  he 
executed  the  deed,  that  he  had  given  a  deed  of  the  premises  to 
Sarah  Drew,  and  requested  him  to  call  at  the  office,  and  get  it 
for  his  sister,  the  grantee.  And  it  was  proved  that  the  grantor 
told  Hamblin  Tillson  that  he  had  given  a  deed  of  the  premises 
to  Sarah  Drew  on  the  day  that  he  had  executed  it,  and  Sarah 
was  then  present.  We  all  think  that  the  delivery  to  the 
register  for  the  use  of  the  grantee,  and  her  assent  to  the  same 
before  the  attachment  (which  is  to  be  inferred  from  the  facta 
above  recited),  was  equivalent  to  an  actual  delivery  to  the 
grantee  personally.  If,  therefore,  it  were  made  upon  a  good 
consideration  and  bona  fide,  the  title  vested  in  her.  But  as 
that  is  denied  by  the  demandants,  a  new  trial  is  to  be  granted 
to  try  the  question,  whether  the  deed  were  so  made,  or  with 
intent  to  delay  or  defraud  the  creditors  of  the  grantor. 

What  is  SuvncixNT  Deltvekt  of  a  Deed. — See  the  notes  to  Jatut  v.. 
Jones,  16  Am.  Dec  42;  and  Bams  v.  Hatch,  14  Id.  871. 


Bbadley  V.  Heath. 

[la  PlOKXBIHO,  168.] 

l^^OBDS  Spokin  in  thb  Discharob  of  a  daty,  and  in  good  faith,  or  spoken  te 

thoee  who  have  an  interest  in  the  commnnication,  are  not  aotionableb  nn- 

less  actnal  malice  be  proved. 
Satiko  or  A  VoTKR  AT  A  TowK  MEniNO  that  he  put  in  two  votes,  oomes 

within  this  mle. 
Thk  Occasion  on  which  thb  Wobds  wbbb  Spoken,  and  the  oondnct  of  th» 

plaintiff  inducing  them,  are  admissible  under  the  general  issue. 
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Action  of  Blander,  for  saying  of  the  plflintiff  at  a  public  town- 
meeting:  **  Bradley  has  put  in  two  Totes."  Plea,  the  general 
issue.  The  defendant  proved  that  At  the  time  the  words  were 
uttered,  he  was  a  selectman,  and  was  requested  to  see  that  no 
one  voted  improperly;  and  that  the  conduct  of  the  plaintiff  was 
such  when  the  words  were  uttered,  as  to  excite  suspicion,  and 
induce  others  to  believe  that  he  had  put  more  votes  in  the  ballot- 
box  than  one.  The  jury  were  instructed  that  if  they  believed 
that  the  plaintiff's  conduct  was  such  as  to  cause  the  defendant 
to  believe  what  he  said,  and  that  he  did  not  speak  maliciously, 
they  should  find  a  verdict  for  the  defendant. 

Verdict  for  the  defendant.    Motion  for  a  new  trial. 

HdrringUm,  in  support  of  the  motion,  cited :  Undervoood  v. 
Parks,  2  Str.  1200;  MuUeU  v.  Hulion,  4  Esp.  248;  2  Stark.  Ev. 
878;  Boa  v.  King,  7  Cow.  613;  BodweU  v.  Swan,  3  Pick.  376; 
Shepard  v.  MerriU,  13  Johns.  475;  Andrews  v.  Vanduzer,  11  Id. 
88. 

Mefcalf,  canira,  cited:  Stark.  E v.  863;  2  Saund.  PI.  k  £v. 
808;  Br<miage  v.  Prosser,  3  Bam.  &  Cress.  247;  Bull.  N.  P.  8; 
Remington  v.  Gongdon,  2  Pick.  310  [13  Am.  Deo.  431]. 

By  Court,  Shaw,  C.  J.  Where  words  imputing  misconduct 
to  another  are  spoken  by  one  having  a  duty  to  perform,  and  the 
words  are  spoken  in  good  faith,  and  in  the  belief  that  it  come^ 
within  the  discharge  of  that  duty,  or  where  they  are  spoken  in 
good  faith  to  those  who  have  an  interest  in  the  communication, 
and  a  right  to  know  and  act  upon  the  facts  stated,  no  presump* 
tion  of  malice  arises  from  the  speaking  of  the  words;  and  there- 
fore no  action  can  be  maintained  in  such  cases,  without  proof 
of  express  malice.  If  the  occasion  is  used  merely  as  a  means  of 
enabling  the  party  uttering  the  slander  to  indulge  his  malice, 
and  not  in  good  faith,  to  perform  a  duty  or  make  a  communica- 
tion useful  and  beneficial  to  others,  the  occasion  will  furnish  no 
excuse:  Bromage  v.  Prosser,  4  Bam.  &  Cress.  247;  Stark,  on 
Sland.  200. 

We  think  the  case  must  be  governed  by  this  rule.  The 
charge  in  the  two  first  counts  was,  that  the  plaintiff  had  put 
two  votes  into  the  ballot-box.  It  appears  that  the  defendant 
was  one  of  the  selectmen  of  the  town,  and  that  the  words  were 
8}>oken  in  open  town-meeting,  during  an  election  at  which  the 
defendant  was  acting  in  his  capacity  as  a  public  officer.  It  ap- 
pears to  us  that  this  falls  under  both  branches  of  the  rule 
stated.  It  was  the  duty  of  the  defendant,  charged  with  the 
proper  conduct  of  the  election,  to  prive  notice  to  the  citizens 
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ihere  assembled,  if  any  one  pat  in  two  votes,  in  order  that  an 
;  inyestigation  might  take  place,  and  the  truth  be  ascertained, 
and  that,  by  a  new  ballot  or  otherwise,  according  to  the  circam- 
stances,  the  error  might  be  corrected. 

And  we  think,  also,  it  was  a  communication  in  which  all  the 
Toters  had  an  interest.  It  is  not  stated  what  the  election  was; 
but  in  general  it  may  be  said  that  every  voter  has  an  interest  in 
the  purity  and  correctness  of  the  election  in  which  he  partici- 
pates, and  that  the  putting  in  of  more  votes  than  one,  by  any 
voter,  is  an  illegal  and  wrongful  usurpation  of  the  rights  of  the 
other  voters.  It  is,  therefore,  to  be  deemed  a  privileged  com- 
munication. 

Such  being  the  occasion  of  speaking  the  words,  as  it  appeared 
on  the  proof  of  the  plaintiff's  case,  any  evidence  which  tended 
to  prove  that  the  defendant  was  acting  in  good  faith  in  the  dis- 
charge of  his  duty,  was  competent  to  repel  the  charge  of  express 
malice,  or  colorable  pretense.  With  this  view,  it  was  compe- 
tent to  show  that  the  manner  of  the  plaintiff's  voting  at  the 
lime  the  words  were  uttered  was  such  as  to  excite  suspicion  and 
induce  a  belief  that  the  plaintiff  put  in  more  votes  than  one. 
It  was,  in  effect,  proof  of  probable  cause,  which  is  allowable 
when  the  occasion  of  speaking  the  words  affords  prima  facie  evi- 
dence of  an  excuse  for  speaking  them:  Bemington  v.  Congdon,  2 
Pick.  310  [13  Am.  Dec.  431).  And  we  think  that  this  in  no  de- 
gree impugns  the  rule,  that  in  ordinary  actions  of  slander, 
where  the  occasion  furnishes  no  prima  facie  excuse,  the  truth 
of  the  words  spoken  can  not  be  given  in  evidence  under  the 

general  issue. 

As  to  the  instruction  to  the  jury,  we  think  it  was  suflSciently 
favorable  to  the  plaintiff,  and  that  the  position  might  have  been 
a  little  broader  iu  terms,  namely,  that  if  they  found  that  the 
defendant  was  induced  by  any  cause  to  believe  that  the  plaintiff 
did  what  the  defendant  said  he  did,  and  that  the  defendant  did 
not  speak  the  words  maliciously,  they  should  find  for  him. 
The  instruction  was  precisely  adapted  to  the  proof;  because  the 
case  finds  that  there  was  evidence  that  it  ^  the  conduct  of  the 
defendant  which  tended  to  induce  this  belief. 

Judgment  on  the  verdict. 

That  the  CoNWBcnoN  in  which  tne  words  charged  to  ho  slanderoiis  were 
used  may  he  given  in  evidence  under  the  general  iasne,  see  BrUe  v.  OiU,  16 
Am.  Dea  122. 

Privileged  Communications.— For  considerations  of  this  snhjeot,  see  the 
notes  to  McMUlan  v.  Birch,  2  Am.  Dec.  431;  Hardin  v.  CumHock,  12  Id.  430; 
Stackj)oU  V.  Ilennen,  17  Id.  194,  and  AUen  v.  Crqfoot,  20  Id.  649. 
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Baeeb  v.  Boston. 

[12  PiCXEBZNO,  384.] 

Thb  Mayor  Ain>  Aldebhzn  are  Clothed  with  legislative  powers^  and  em« 
powered  to  adopt  measnres  of  police. 

To  Remove  Nuisances  is  the  Duty  of  the  city  government^  which  has  tha 
power  of  deciding  how  it  shall  be  done.  This  decision  is  conclusive  un- 
less the  powers  conferred  by  the  city  charter  are  transcended  or  the 
constitution  is  violated. 

PoucE  Regulations  to  Direct  the  Use  of  Private  Property  bo  as  to 
prevent  its  being  pernicious  to  the  citizens  at  large,  are  not  void,  al- 
though they  may  in  some  measure  interfere  with  private  rights  without 
providing  compensation. 

Property  of  a  Private  Individual  may  be  appropriated  to  public  use,  in 
connection  with  measures  of  municipal  regulations;  and  in  such  case 
compensation  must  be  provided  for,  or  the  appropriation  will  be  uncon- 
stitutional and  void. 

A  License  to  Abutters  to  Navigate  a  Stream  of  water  will  not  be  pre- 
sumed from  a  clause  in  an  indenture  between  a  town  and  a  corporation, 
excepting  such  stream  among  others  from  the  operation  of  the  indenture 
and  providing  for  the  keeping  of  them  open  for  the  passage  of  boats. 

If  such  a  License  could  be  Implied  it  was  not  perpetual,  and  no  individual 
could  claim  the  right  of  navi|2;ation  as  a  prescriptive  right. 

The  Use  of  a  Stream  for  the  Purposes  of  a  Drain,  not  being  adverse, 
gives  no  prescriptive  right. 

Av  Individual's  Action  for  a  Public  Nuisance  can  be  sustained  only 
where  special  damages  are  alleged. 

Ak  Allegation  of  Special  Damage,  that  a  tenant  refuses  to  pay  rent  by 
reason  of  a  public  nuisance,  is  not  sufficient  in  an  action  by  an  individuaL 
Nor  is  an  allegation  that  the  tenant  threatens  to  quit. 

Aotton  on  the  case.  The  facts  appear  from  the  opinion  of 
the  court.  Verdict  for  the  plaintiff  for  one  hundred  and  twenty* 
five  dollars.    Motion  for  a  new  trial. 

J.  Pickering^  city  solicUor,  for  the  defendants,  maintained 
that  the  regulation  in  regard  to  the  filling  the  stream  was  a 
matter  of  police,  and  the  damage,  if  any,  resulting  to  the 
plaintiff  was  damvum  absque  ivjuria:  Shaw  v.  Cummin^key^  7 
Pick.  76;  D(yre  y.^Bray,  2  T.  R.  358;  Governor  v.  Meredith,  4 
Id.  794;  Boulian  v.  Crowiher,  2  Barn.  &  Cress.  703;  SuUon  v. 
Clarke,  6  Taunt.  34;  The  King  v.  BrvUol  Dock  Co.,  6  Bam.  & 
Cress.  181;  2  Kent's  Com.  276;  Presbyterian  Church  v.  New 
York,  5  Cow.  539;  Stuyvesant  v.  New  York,  7  Id.  596;  Lansing 
▼.  Smith,  8  Id.  146;  Lebanon  v.  Oteo//,l  N.  H.  839;  Callenderr. 
Marsh,  1  Pick.  418;  2  Dane's  Abr.  713;  Coder  v.  Georgetown,  9 
Wheat.  693. 

Mticalf,  contra,  upon  the  liability  of  the  defendants,  cited 
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A.merican  Jurist,  No.  4,  p.  203;  Chichester  v.  LdhMdge,  Willes, 
71;  Jeveson  v.  Moor,  12  Mod.  262. 

By  Court,  Wildb,  J.  This  is  an  action  of  the  case  for  ob- 
structing and  filling  up  a  certain  creek  or  watercoorse  adjoining 
a  messuage  and  lot  of  land  belonging  to  the  plaintiff,  but  which 
at  the  time  of  the  injury  complained  of  was  in  the  occupation 
of  a  tenant  for  a  term  of  years.  The  declaration  aUeges  that 
the  creek  was  a  navigable  creek  or  arm  of  the  sea,  in  which 
the  tide  daily  ebbed  and  flowed;  and  that  the  plaintiff,  and 
those  whose  estate  he  has  had,  for  more  than  sixty  years,  en- 
joyed the  right,  as  appurteuaut  to  his  messuage,  to  pass  and 
repass  in  boats  and  other  vessels,  in  the  creek,  to  and  from  the 
messuage  to  the  sea,  until  he  was  obstructed  in  the  enjoyment 
of  that  right  and  privilege  by  the  defendants.  The  declaration 
also  alleges,  that  by  filling  up  the  creek  and  stopping  the  flow 
and  reflow  of  the  waters,  noisome  and  offensive  smells  had 
been  generated,  and  that  by  reason  thereof  his  tenant  had 
refused  to  pay  the  accustomed  rent  for  the  messuage,  and 
threatened  to  quit  the  same  in  consequence  of  the  premises. 
And  furthermore,  that  the  plaintiff  had  been  generally  deprived 
of  the  use,  benefit,  and  advantage  of  the  waters  flowing  and 
reflowing  through  the  creek,  as  they  were  accustomed  to  do  be- 
fore the  obstruction  complained  of. 

In  the  defense  it  was  proved  that  for  a  long  time  previous  to 
the  acts  complained  of,  the  creek  had  become  foul  by  reason 
of  the  discharge  of  offensive  matter  into  it  from  the  drains  be- 
longing to  the  adjoining  estates,  and  from  common  sewers 
built  uuder  the  direction  of  the  municipal  authorities,  and  by 
putrid  vegetable  and  animal  remains  thrown  into  it,  so  that  it 
was  a  nuisance,  and  injurious  to  the  health  of  the  inhabitants; 
that  complaints  to  this  effect  had  been  from  time  to  time  made 
to  the  town  and  city  authorities;  that  different  plans  were  sug- 
gested for  remedying  the  evils  complained  of,  but  that  none  was 
deemed  so  eligible  as  the  filling  up  of  the  creek;  and  that  at 
length,  after  due  consideration,  it  was  de^ed  by  the  city  au« 
thorities  to  begin  the  execution  of  that  plan,  which  was  accord* 
ingly  done  under  their  direction;  that  the  filling  up  of  the 
southerly  end,  from  Marginal  street  to  Ann  street,  was  com- 
pleted in  the  spring  of  1829;  and  that  in  July  of  the  same  year 
it  was  determined  by  the  mayor  and  aldermen,  that  it  was  nec- 
essary for  the  health  of  the  inhabitants  to  proceed  in  the  exe- 
cution of  the  plan;  and  that  in  pursuance  of  that  determination 
the  filling  up  of  another  portion  of  the  creek,  viz.,  from  Ann 
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street  to  Hanover  street,  was  undertaken,  and  that  while  this 
part  of  the  work  was  proceeding,  the  present  action  was  com« 
menced. 

Upon  these  facts,  which  were  abundantly  proved  at  the  trial, 
^e  are  of  opinion  that  a  full  defense  has  been  made  out,  and 
that  there  is  no  legal  ground  on  which  the  verdict  can  be  sus- 
tained. 

It  has  not  be  denied,  nor  can  it  be,  that  the  mayor  and  alder- 
men are  clothed  with  legislative  powers  and  prerogatives  to  a 
^certain  extent,  and  that  they  are  fully  empowered  to  adopt 
measures  of  police,  for  the  purpose  of  preserving  the  health  and 
promoting  the  comfort,  convenience,  and  general  welfare  of 
the  inhabitants  within  the  city.  Among  these  powers,  no  one 
is  more  important  than  th^  for  the  preservation  of  the  public 
health.  It  is  not  only  the  right  but  the  imperative  duty  of  the 
<city  government,  to  watch  over  the  health  of  the  citizens,  and 
to  remove  every  nuisance,  so  far  as  they  may  be  able,  which 
xnay  endanger  it.  And  they  have  necessarily  the  power  of  de- 
ciding in  what  manner  this  shall  be  done,  and  their  decision 
is  conclusive,  unless  they  transcend  the  powers  conferred  by 
the  city  charter,  or  violate  the  constitution. 

It  is  clear,  then,  that  the  city  government  had  the  right  to 
remove  the  nuisance  complained  of,  by  fiUiug  up  the  creek,  un- 
less they  thereby  unlawfully  interfered  with  private  property; 
and  that  they  did  not  so  interfere,  we  think,  is  very  manifest. 
The  measure  was  a  mere  health  law  or  regulation,  and  every 
•citizen  holds  his  property  subject  t-o  such  regulations.  Police 
regulations  to  direct  the  use  of  private  property,  so  as  to  pre- 
Tent  its  proving  pernicious  to  the  citizens  at  large,  are  not 
void,  although  they  may  in  some  measure  interfere  with  private 
.rights,  without  providing  for  compensation.  This  principle 
was  settled  in  the  case  of  Vanderbill  v.  Adams,  7  Cow.  349,  and 
in  Sluyvesant  v.  The  Mayor  etc.  of  New  York,  Id.  588.  And 
the  counsel,  for  the  failing  party  in  the  latter  case,  admitted 
that  the  principle  was  too  clear  to  be  questioned.  ''  The  con- 
trary doctrine,"  says  the  court,  in  the  same  case,  "  would  strike 
sat  the  root  of  all  police  regulations."  The  order  of  the  mayor 
and  aldermen  stands  on  the  same  footing  as  quarantine  and  fire 
regulations,  and  if  by  such  regulations  an  individual  receives 
some  damage,  it  is  considered  as  damnum  absque  injuria.  The 
law  presumes  he  is  compensated  by  sharing  in  the  advantages 
arising  from  soch  beneficial  regulations:  Dore  v.  Qray,  2  T.  S. 
.858:  Governor  etc.  v.  Meredith,  4  T.  B.  794. 
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But  it  is  true,  undoubtedly^  that  the  property  of  a  private  in- 
dividual may  be  appropriated  to  public  use,  in  connection  witb 
measures  of  municipal  regulations;  and  in  such  case  compensa- 
tion must  be  provided  for,  or  the  appropriation  will  be  uncon* 
stitutional  and  void. 

But  it  does  not  appear,  by  the  evidence  reported,  that  anj 
property  of  the  plaintiff  has  been  appropriated  to  public  use,  or 
taken  by  the  city  authorities,  within  the  lueuniDg  of  the  consti- 
tutional prohibition.  It  does  not  appear  that  the  plaintiff  ha» 
acquired  any  right  to  boat  navigation  in  the  creek.  It  does  not 
appear  that  the  creek  was  ever  an  arm  of  the  sea;  and  if  that 
did  appear,  it  does  not  appear,  that  in  its  natural  state,  it  wa» 
navigable  so  far  up  as  the  plaintiff*^  messuage.  And,  further- 
more, it  does  not  appear  that  the  plaintiff  has  acquired  any 
right  to  navigate  the  creek,  by  user,  or  under  the  indenture  of 
1807,  between  the  town  of  Boston  and  the  proprietors  of  the 
Boston  Mill  Corporation.  The  report  states  that  it  did  not  ap- 
pear that  the  plaintiff,  or  his  tenants,  or  his  servants,  had  ever^ 
in  any  one  instance,  used  the  creek  for  that  purpose.  And  cer- 
tainly no  such  right  was  granted  to  him  by  the  indenture.  Thia 
indenture  provided  for  filling  up  (be  mill  pond  and  ascertaining^ 
the  proportions  of  property  to  be  held  by  the  town  and  the  pro- 
prietors, respectively;  and  the  mill  creek,  and  such  other  canals- 
as  might  be  agreed  to  be  kept  open  for  the  passage  of  boats^ 
were  excepted  from  the  operation  of  the  general  provisions  of 
the  indenture.  This  exception,  however,  does  not  amount  even 
to  a  license,  to  the  plaintiff  and  the  other  abutters,  to  navigate- 
the  creek  and  the  canals.  But  as  the  creek  and  canals  were  in 
fact  kept  open  for  the  purpose  of  boat  navigation,  there  was  an. 
implied  license  to  every  one  so  to  use  them,  but  this  was  not  a. 
perpetual  license  which  could  be  pleaded  as  a  grant  or  a  dedica- 
tion to  the  public;  and  no  use  of  the  creek  and  canals  while- 
they  were  permitted  thus  to  remain  open,  however  long  con- 
tinued, would  give  to  any  individual  a  prescriptive  right.  The- 
plaintifi,  therefore,  gained  no  right  by  using  the  creek  for  the- 
purposes  of  a  drain,  etc.;  the  use  was  not  adverse.  But,  be- 
sides, there  does  not  appear  to  be  any  proof  that  the  plaintiff" 
has  been  obstructed  in  the  use  of  the  creek  for  this  purpose. 
In  the  part  filled  up  and  completed  from  Marginal  street  to  Anxk. 
street,  a  large  common  sewer  was  left  for  the  purpose  of  carry- 
ing off  the  contents  discharged  from  the  drains  of  the  adjoining- 
buildings.  And  no  doubt  the  common  sewer  will  be  continuedi 
as  f&r  as  the  creek  may  be  filled  up. 
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Only  one  further  question  remains.  The  plaintiff  complaina 
that  the  creek  was  not  filled  up  with  reasonable  diligence  and 
dispatch,  and  that  bj  the  negligence  of  the  defendant's  agents^ 
the  creek  had  become  Tery  offensive,  so  as  to  be  a  great  nui« 
sance;  and  this  claim  is  supported  by  the  juiy,  and  probably  this 
is  the  only  ground  on  which  damages  were  awarded. 

As  the  declaration  is  framed,  it  is  quite  clear  that  the  verdict 
can  not  be  maintained  on  this  ground.  The  nuisance  caused 
by  the  defendants,  if  any,  was  a  public  nuisance,  and  an  action 
in  the  name  of  an  individual  can  not  be  supported,  unless  he 
can  prove  that  he  had  received  some  special  damage.  And  as- 
this  special  damage  is  the  gist  of  the  action,  it  must  be  specially 
set  forth  in  the  declaration. 

This  defect  may  be  hereafter  cured  by  an  amendment,  but 
the  plaintiff's  counsel  will  do  well  to  consider  whether  any 
amendment  can  avail  them,  as  by  the  report  of  the  case  it  does- 
not  appear  that  the  plaintiff  has  suffered  any  special  injury.  It 
is  averred  that  Newcomb,  the  tenant,  has  refused  to  pay  his  ac- 
customed rent,  but  he  is  liable  to  pay,  so  long  as  he  continues- 
to  occupy,  and  he  can  claim  no  reduction  by  reason  of  any  un- 
lawful obstrunition  caused  by  n  third  party.  It  is  also  averred 
that  he  threatens  to  quit,  but  whether  he  will  quit  does  not 
appear.  He  had  not  quitted  when  the  action  was  brought,  and 
the  plaintiff  can  not  recover  quia  timet. 

New  trial  granted. 

Upon  the  power  of  a  manidpal  oorporation  to  deolaie  a  certain  btmness  or 
thing  a  nnisance,  see  Tourne  v.  Lee,  20  Am.  Dec.  260,  and  the  note  to  Miln& 
▼.  Davidtofif  16  Id.  191.  As  to  the  manner  of  declaring  a  partioolar  thing  ta> 
be  a  nuisance,  see  Baltimore  v.  Hughes,  19  Id.  243. 


Ilsley  V.  Nichols. 

[12  PlOKZBZHO,  370.J 

Bebaxino  OTEir  THX  OtJTEB  DooR  of  a  dwelling-honse  against  the  prohibi- 
tion of  the  owner,  for  the  avowed  purpose  of  levying  an  attachment  on 
the  owner's  goods  therein,  renders  the  attachment  void. 

Trespass  quare  clausum  for  breaking  into  the  plaintiff's  dwell* 
ing-house,  and  taking  and  carrying  away  the  plaintiff's  goods. 
The  defendants  justified  as  deptities  serving  a  writ  of  attach* 
ment.  Verdict  for  the  plaintiffs  for  two  hundred  and  thre» 
dollars  for  the  value  of  the  goods,  and  seventy-five  dollars  fot 
breaking  the  house.    Motion  for  a  new  trial. 


<8^ 
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Choaie  and  HwnHnglon,  in  support  of  the  motion,  cited:  Lee 
T.  Oansdf  Cowp.  1;  Bao.  Abr.»  Sheriff,  N.  3,  and  note;  Metcalf' s 
Telv.  29,  note;  Heminway  v.  Saaton,  3  Mass.  222;  Bagshaw  ▼• 
^atoard,  Telv.  96;  Six  Carpenter's  case,  8  Co.  146;  Ex  parte  Wil- 
-eon,  1  Atk.  162;  Atkinson  v.  Jameson,  5  T.  B.  187;  LuUin  t. 
Benin,  11  Mod.  51;  Wells  t.  Oumey,  8  Bam.  &  Cress.  769. 

SaltonstaU  and  Minot,  contra,  cited:  18  Edw.  lY.,  4  pi.  19; 
3ac.  Abr.y  Sheriff,  N.  3;  Semayne'scase,5  Go.  93;  Lee  t.  Oansd, 
-Cowp.  1;  Widgery  v.  Haskell,  5  Mass.  155  [4  Am.  Dec.  41]; 
Dalt.  Sher.  353;  1  Backus'  Sher.  129;  Wilson  t.  ChiUery,  5 
Mod.  95;  Anonymous,  6  Mod.  105. 

By  Conrt,  Shaw,  C.  J.  No  question  is  made  of  the  plaintiff's 
Tight  to  recover;  but  the  question  turns  upon  the  amount  of 
>damages.  The  defendants,  being  a  deputy  sheriff  with  his  as- 
sistants, having  a  writ  against  the  plaintiff,  forced  the  doors 
of  his  dwelling-house  and  attached  his  goods.  The  jury,  by 
their  verdict,  distinguish  between  the  damages  for  breaking 
4md  entering  the  house,  and  those  given  for  the  value  of  the 
goods.  The  defendants  contend  that  though  the  breaking  and 
•entering  the  plaintiff 's  dwelling-house  was  unlawful,  yet  that 
the  attachment  of  the  goods  made  by  means  thereof  was  valid 
rand  lawful,  and  therefore  that  the  value  of  the  goods  ought  to 
be  deducted  from  the  damages  given  by  the  verdict. 

It  is  remarkable,  that  upon  a  question  of  such  frequent  recnr- 
xence  iu  practice,  and  of  so  much  importance  in  relation  to  the 
43ervice  of  civil  process  aud  the  powers  and  duties  of  officers 
therein,  no  direct  judicial  authority  is  to  be  found.  The  cir- 
*cum8tances  to  be  taken  into  consideration  are,  that  the  goods 
inrere  in  a  dwelling-house,  and  were  attached  in  consequence  of 
the  house  being  broken  open  by  force,  by  forcing  the  outer  door; 
that  the  direct  and  avowed  purpose  of  breaking  open  the 
house,  was  to  make  an  attachment,  and  that  this  was  done 
Against  the  will  and  contrary  to  the  express  prohibition  of  the 
•owner.  It  is  clear,  from  all  the  authorities,  and  wholly  undis- 
puted as  a  rule  of  law,  that  the  act  of  thus  breaking  the  outer 
door  of  a  dwelling-house  is  unlawful.  The  goods  were  at- 
tached in  pursuance  of  a  previous  design,  and  through  the 
medium  of  this  unlawful  act,  and  could  not  have  been  otherwise 
attached;  and  the  question  is,  whether  the  attachment  was 
Talid,  and  constituted  a  legal  lien  on  the  goods.  Were  it  not 
for  some  very  respectable  authorities  having  a  different  aspect, 
it  would  seem,  from  the  mere  statement  of  the  question,  that  it 

CUUst  ho  ilr'ci.lo  !  I'l  llic  M-  p  :ivr-. 


'Nov.  1831.]  IlSLE¥  v.  l^IGHOLS.  427 

In  Bacon's  Abridgment,  and  by  other  respectable  compilers, 
it  is  stated  that  on  a  capias,  or  fieri  f ados,  the  sheriff  is  not  au- 
thorized to  break  the  door  of  a  dwelling-house,  though  the 
execution  would  be  good:  Bac.  Abr.,  Sheriff,  N.  3.  The  au- 
thorities on  ihe  subject  are  stated  with  great  clearness  and  full- 
ness, in  a  note  by  Mr.  Metcalf,  the  American  editor  of  Yelyer- 
ton's  Beports,  p.  29. 

On  a  reference  to  the  case  in  the  Year  Books,  18  Edw.  lY.,  f. 
4,  which  is  usually  cited  as  the  foundation  of  the  supposed  rule, 
we  think  it  is  quite  manifest  that  the  real  point  decided  there 
was,  that  a  sheriff  is  not  justified  in  breaking  a  dwelling-house 
in  order  to  execute  vl  fieri  facias,  for  cl  fieri  facias  will  not  excuse 
an  officer  for  breaking  a  dwelling-house. 

Lord  Coke,  in  his  report  of  Semayne's  case^  5  Bep.  93,  refers 
to  the  same  case  in  the  Year  Books,  and  says  it  was  resolved  by 
Ijittleton  and  all  his  companions,  ''that  the  sheriff  can  not 
break  the  defendant's  house  by  force  of  Afierifacias,  but  he  is 
a  trespasser  by  the  breaking,  and  yet  the  execution  which  he 
then  doth  in  the  house  is  good."  It  is  obvious,  from  the  facts, 
that  this  point  was  not  raised  or  decided  in  Semayne's  case,  and 
it  is  not  mentioned  by  the  other  reporters  of  the  same  case. 

In  Lee  v.  Oansel,  Cowp.  1,  though  the  above  cases  are  cited 
by  Lord  Mansfield,  as  they  stand,  yet  he  used  them  for  another 
and  distinct  purpose,  and  he  expressed  no  opinion,  nor  had  he, 
in  the  case  before  him,  occasion  to  express  any,  upon  the  point 
now  under  consideration. 

In  Heminway  v.  Saxton  and  others,  3  Mass.  222,  the  action 
was  trespass  quare  clausum,  against  a  deputy  sheriff  and  his 
assistants,  alleging  that  they  broke  and  entered  the  plaintiff's 
dwelling-house,  and  took  and  carried  away  sundry  articles  of 
property,  with  other  wrongs.  The  defendants  justified  under  a 
writ  against  the  plaintiff  and  an  attachment  of  the  goods  made 
thereon;  but  the  plaintiff  had  judgment.  No  question  was 
made  of  the  validity  of  the  attachment,  and  it  does  not  appear 
whether  the  value  of  the  goods  was  included  in  the  damages; 
and  it  is  not  therefore  a  direct  authority  for  anything  more 
than  that  it  is  unlawful  to  break  a  dwelling-house,  in  order  to 
make  an  attachment  upon  a  writ,  and  that  an  action  of  trespass 
will  lie  for  it,  by  the  owner,  whose  goods  are  thus  attached, 
against  the  officer.  But  as  it  is  a  general  rule  in  trespass,  that 
the  plaintiff  shall  be  indemnified  for  all  losses  sustained  in  con- 
sequence of  the  tortious  act  of  the  defendant,  and  as  the  value 
of  the  goods  is  commonly  the  most  considerable,  and  often  the 
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only  item  of  loss  in  such  cases,  it  may  be  presumed  that  if  a. 
different  role  had  been  adopted  in  this  case,  some  notice  would 
have  been  taken  of  it.  If  the  damages  were  given  according^ 
to  the  usnal  rule,  the  case  is  an  authority  against  the  validity^ 
of  such  an  attachment. 

lu  Widgery  v.  Haskell,  6  Mass.  155  [4  Am.  Dec.  41],  Parsons,. 
C.  J.,  referred  to  the  common  position  found  in  the  compilers,, 
as  it  would  naturally  present  itself  to  his  recollection  at  th& 
moment,  as  an  apt  illustration  of  the  argument  which  he  wa» 
enforcing.  The  proposition  he  was  illustrating  was  this:  That 
the  protection  of  a  debtor's  effects  from  attachment  in  his  house 
is  not  the  design  of  the  law,  but  only  an  incidental  protection, 
resulting  from  the  provision  that  a  man's  house  is  his  castle. 
He  then  adds,  *'  and  if  his  effects  are  found  without  his  castle, 
they  may  be  attached;  and  even  in  his  castle  an  attachment 
would  be  good,  although  the  party  might  be  punished  as  a 
trespasser  for  invading  the  castle."  This  dictum  would  be  en- 
titled to  great  weight  had  it  been  the  result  of  examination  and 
reflection;  but  we  think  it  very  manifest  that  it  was  not.  The 
case  turned  upon  the  validity  of  a  trust  assignment  by  an  insol- 
vent debtor,  to  an  assignee  of  bis  own  choice,  without  the 
act  or  consent  of  any  of  his  creditors;  and  one  argument  in 
support  of  it  was,  that  in  effect  a  debtor  might  do  the  same 
thing,  that  is,  dispose  of  his  property  at  his  own  will,  without 
the  assent  of  his  creditors,  by  collecting  his  effects  within  his 
dwelling-house  and  paying  whom  he  pleased.  It  was  this  argu- 
ment which  the  chief  justice  was  answering;  which  he  did  very 
powerfully,  by  showing  that  although  a  debtor  might  do  this,  it 
was  not  because  the  law  deemed  it  a  purpose  just  and  lawful  ia 
itself,  and  one  which  might  be  accomplished  in  other  modes,, 
but  was  necessarily  incidental  to  another  and  higher  principle 
of  the  law,  designed  to  afford  security  to  a  man  and  his  family,, 
by  the  protection  of  his  dwelling-house.  It  was,  therefore,, 
concluded  that  this  protection  could  not  be  extended  to  a  con-^ 
veyance  in  trust,  of  goods  not  within  the  debtor's  dwelling- 
bouse.  That  part  of  the  proposition  which  we  are  now  examin-^ 
ing,  th&4  the  attachment  of  the  property  would  be  good,  though 
the  entry  of  the  house  was  wrongful,  was  obviously  not  a  point 
in  the  c^se;  as  it  is  everywhere  conceded  that  the  protection  of 
the  dwelling,  and  not  an  immunity  of  goods  from  attachment  on 
civil  pr-Hsess,  is  the  object  of  the  legal  maxim,  we  think  it 
equally  clear  that  this  position  was  not  necessary  to  support 
tV  y  >*x7Hment  which  the  chief  justice  was  maintaining. 
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From  a  review  of  the  cases,  it  seems  never  to  have  been  jadi- 
ciallj  determined  that  an  attachment  on  mesne  process  or  fieri 
/acias,  where  the  possession  is  obtained  by  unlawful  means, 
would  be  valid  and  effectual  to  give  the  sheriff  and  the  creditor 
^  legal  nght  to  hold  the  preperty.  But,  on  the  other  hand, 
Ihere  are  many  cases,  quite  analogous  in  principle,  which  seem 
:8trongly  to  support  the  contrary  position. 

Til  ere  are  many  cases  where  arrests  on  civil  process  are  held 
to  be  unlawful  and  void  in  consequence  of  the  unlawful  means 
used  to  place  the  party  in  a  situation  to  be  arrested,  or  where 
lie  has  been  unlawfully  detained  until  he  could  be  lawfully 
arrested,  or  other  unlawful  means  used  to  obtain  the  custody  of 
his  person. 

These  authorities  go  directly  to  support  the  broad  position 
laid  down  by  Lord  Holt,  who.  after  stating  that  if  a  man 
is  wrongfully  brought  into  a  jurisdiction,  and  there  lawfully 
arrested,  he  ought  to  be  discharged,  adds:  ''  For  no  lawful 
thing,  founded  upon  a  wrongful  act,  can  be  supported:"  LuUin 
V.  Bei^in,  11  Mod.  50. 

A  distinction  was  taken  at  the  bar,  between  an  arrest  made 
by  means  of  breaking  a  man's  castle,  and  an  attachment  of 
goods  effected  by  the  same  means,  upon  the  ground  that  the 
privilege  of  inviolability  given  by  the  law  to  the  dwelling-house, 
is  designed  exclusively  for  the  protection  6f  his  person,  and 
that  of  his  family  and  inmates.  If  all  the  cases  of  discharges 
of  persons  arrested,  on  the  ground  of  the  unlawful  means  used 
to  put  the  prisoner  in  a  situation  to  be  arrested,  had  been  cases 
where  the  arrest  had  been  accomplished  by  means  of  breaking 
a  dwelling-house,  it  would  have  afforded,  at  least,  a  plausible 
ground  for  the  supposed  distinction.  But  such  is  not  the  case; 
many  discharges  have  been  granted  upon  motion,  where  by  any 
means  the  party  has  been  unlawfully  detained,  in  order  that  a 
lawful  arrest  might  be  made.  As  where  a  party  was  confined 
without  writ,  until  a  writ  could  be  obtained,  and  then  arrested 
upon  it:  Barlow  v.  HaUy  2  Anstr.  462.  So  where  a  person  was 
arrested,  after  the  return  day,  upon  a  writ  functus  officio,  and 
held  two  hours,  until  the  writ  could  be  renewed,  it  was  held  that 
he  was  en  titled  to  his  discharge:  Loveridge  v.  Plaisiow,  2  H.  Bl. 
29.  So  where  one  was  detained  by  force  without  writ,  until  an 
officer  with  a  writ  could  be  sent  for:  Birch  v.  Frodger,  4  Bos.  & 
Pnl.  135.^  So  where  one  was  forcibly  detained  from  Sunday, 
when  no  civil  process  could  be  lawfully  served,  till  Monday, 

1.  1  New  S.  185. 
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and  then  arrested,  the  arrest  was  held  to  be  illegal  and  voidr 
Lyford  v.  Tyrrel^  1  Ansfcr.  85.  S.  P.,  in  a  recent  case,  Wdla  y. 
Oumey,  8  Barn.  &  Cress.  769.  So  where  one  is  unlawfuUjf 
arrested,  and  afterwards  and  before  he  can  get  his  discharge,  he* 
is  arrested  upon  another  writ,  he  is  entitled  to  be  discharged 
from  the  latter  arrest,  because  made  only  through  the  medium, 
of  the  former  unlawful  arrest:  Ex  parte  WUscm,  1  Atk.  152.  In. 
a  modem  edition  of  Bacon's  Abridgment,  in  the  text  of  which 
the  position  is  stated  as  before  cited,  that  though  the  sheriff 
would  be  a  trespasser,  the  execution  would  be  good,  the  anno* 
tator  immediately  adds:  "  But  it  seems  to  be  the  modern  prac- 
tice in  some  cases,  on  complaint  by  affidavit,  to  discharge  such 
execution  and  to  grant  an  attachment  against  the  officer.  In 
Trinity  term,  17  Geo.  HE.,  the  court  of  exchequer  set  aside  an 
execution  issued  under  such  circumstances,  in  the  case  of  Yealea 
V.  Delamayne." 

These  cases,  therefore,  seem  to  establish  the  general  principle 
that  a  valid  and  lawful  act  can  not  be  accomplished  by  any  un- 
lawful means;  and  whenever  such  unlawful  means  are  resorted 
to,  the  law  will  interpose  and  afford  some  suitable  remedy, 
according  to  the  nature  of  the  case,  to  restore  the  party  injured 
by  these  unlawful  means  to  his  rights. 

.  Probably  the  reason  why  so  little  is  found  upon  this  subject 
in  English  books  is,  that  according  to  the  practice  there,  it  is 
much  more  easy  and  convenient  to  apply  to  the  court  on  motion 
for  summary  relief  on  the  ground  of  an  abuse  of  its  process, 
than  to  resort  to  an  action.  No  case  there  can  arise  where  that 
remedy  does  not  exist.  But  if  the  attachment  is  in  fact  invalid, 
there  is  no  difficulty  in  affording  a  remedy  by  action,  either  aa 
in  the  present  case,  by  regarding  it  as  one  of  the  direct  conse- 
quences of  the  unlawful  entry  and  breach  of  the  dwelling-house, 
and  so  as  an  aggravation  of  that  trespass,  or  as  itself  the  sub- 
stantive ground  of  an  action  of  trespass.  An  officer,  having  a 
valid  writ,  if  he  does  not  pursue  the  authority  given  him  by 
his  writ,  and  the  rules  of  law  in  the  execution  of  his  duty  un- 
der it,  is  a  trespasser,  in  the  same  manner  as  if  he  had  no  writ; 
as  if  be  takes  goods  not  belonging  to  the  debtor,  or  goods  ex- 
empted by  law  from  attachment,  trespass  lies.  This  proceeds 
on  the  ground  that  the  writ  affords  him  a  definite  and  limited 
authority  only,  regulated  by  law;  and  the  legal  justification  of 
his  acts  is  coextensive  with  his  legal  authority,  and  he  has  no 
protection  when  acting  beyond  the  scope  of  that  authority. 
The  autiiority  given  upon  this  restriction  and  condition,  that 
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it  shall  not  be  abused  or  exceeded,  or  colorably  used  to  effect 
an  unlawful  purpose.  To  accomplish  this,  the  rule  is  well  estab» 
lished,  that  where  an  authority  given  by  law  is  exceeded,  the 
party  loses  the  benefit  of  his  justification,  and  the  law  holda 
him  a  trespasser  ab  initio,  although  to  a  certain  extent  he 
followed  the  authority  given.  The  law  will  operate  retrospect* 
ively  to  defeat  all  acts,  thus  done  under  color  of  lawful  author- 
ity, when  exceeded;  and  a  fortiori  will  it  operate  retrospectively 
to  prevent  the  acquisition  of  any  lawful  right,  by  the  excess 
and  abuse  of  an  authority  given  for  useful  and  beneficial 
purposes. 

But  upon  more  general  grounds,  assuming  the  question  to  be 
open  for  examination,  both  upon  considerations  of  principle 
and  policy,  it  appears  to  the  court  that  it  would  be  dangerous 
to  establish  the  rule  that  although  a  man's  house  is  his  castle, 
his  asylum,  and  it  shall  not  be  forced  for  the  purpose  of  serving 
civil  process,  and  upon  a  balance  of  the  considerations  of  expe- 
diency, the  law  holds  it  wise  to  allow  this  exemption  in  favor  of 
the  peace  and  security  of  families  by  day  and  by  night,  even 
though  the  service  of  civil  process  is  thereby  delayed  or  de- 
feated, yet  that  a  legal  right  of  property  may  be  acquired  by  the 
direct  violation  of  this  settled  and  salutary  principle  of  law. 
Such  a  decision  would  afford  a  direct  encouragement  to  the  rash 
and  turbulent  creditor  to  violate  the  rules  of  law,  and  to  do 
that  which  might  lead  to  an  open  breach  of  the  peace,  by  giving 
legal  effect  to  his  attachment,  if  he  can  procure  force  enough  to 
make  one  by  unlawful  and  violent  means.  It  is  to  be  recol- 
lected that  an  officer,  whilst  acting  within  the  scope  of  his  au- 
thority and  in  conformity  to  the  rules  of  law,  is  not  only  enti- 
tled to  the  protection  of  the  law,  but  has  power  to  command 
the  assistance  of  all  other  citizens;  and  the  law  extends  the  like 
protection  to  them.  But  it  would  be  placing  such  officer  and 
his  assistants  in  a  most  critical  and  questionable  predicament  if 
they  could  be  employed  in  making  a  lawful  attachment  by  un- 
lawful means.  Should  the  officer  refuse  to  make  an  attachment 
under  these  circumstances,  even  where  the  doors  are  forced  by 
others  for  the  purpose  of  enabling  him  to  enter  and  make  the 
attachment,  would  he  be  responsible  to  the  creditor  for  the 
nonfeasance  ?  Would  citizens  be  liable  to  damages,  or  to  pun- 
ishment, were  they  to  refuse  to  aid  an  officer  who  should  under- 
take to  make  such  attachment?  Should  resistance  be  made 
from  within,  and  force  be  repelled  by  force,  would  not  the 
assailants  be  acting  unlawfully;  would  not  the  owner  and  in- 
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mates  of  the  house  be  acting  lawfully?    Should  death  ensae^ 
would  it  not  be  murder  in  the  assailants?    But  it  is  unneces- 
sary to  multiply  questions  with  a  view  to  suggest  all  the  posai* 
ble  ill  consequences  which  must  arise  from  holding  that  the  aoft 
is  wrongful,  and  yet  that  a  valid  right  can  be  acquired  hy 
means  of  such  wrong  act.     The  consequences  must  be  obvious. 
If  such  a  transaction  can  take  place  in  the  daytime,  it  may  in 
the  night.     If  the  owner  of  the  house  may  defend  himself  by 
force,  he  may  call  in  the  assistance  of  others.     If  his  house  be 
assailed  by  force,  he  may  use  adequate  force  to  repel  it.     To 
«uch  a  conflict  of  rights  and  powers,  we  think  the  establishment 
of  the  proposition  contended  for  by  the  defendants  would 
directly  lead.    They  can  only  be  avoided  by  either  legalizing 
the  attachment  and  the  means  of  effecting  it,  by  authorizing 
the  officer  to  break  open  the  doors  of  a  dwelling-house  to  serve 
•civil  as  well  as  criminal  process,  and  by  placing  within  his  reach 
A  sufficient  force  to  enable  him  to  accomplish  it,  by  holding  all 
resistance  unlawful,  and  by  thus  throwing  around  the  officer 
And  his  assistants  the  broad  shield  of  the  law  for  their  protec- 
tion; or  else,  by  holding  that  when  the  means  are  unlawful,  all 
the  declared  objects  and  purposes  to  be  accomplished  thereby 
are  alike  unlawful,  and  that  no  legal  right  can  thereby  be  ac- 
quired, either  by  the  officer  himself  or  by  his  employers.    Bui 
as  it  is  a  well-settled  rule  of  law,  established  upon  considera- 
tions of  policy,  that  the  doors  of  a  dwelling-house  can  not  law- 
fully be  forced  for  the  service  of  civil  process,  we  think  it  fol- 
lows, as  a  necessary  legal  consequence,  that  no  valid  attachment 
«an  be  thereby  made. 

Breakino  Open  Doobs  or  windows  of  dwellxng  to  make  a  levy:  aee  Stait 
▼.  Armfield,  11  Am.  Dea  762;  De  Grafmreid  v.  MUeheU,  16  Id.  649. 

Breaking  Open  ▲  Stobb  to  levy  an  ezeoation:  aee  Haggeriy  v.  WUbtTf  % 
Am.  Dec  321. 
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Abnold  V.  SOOTT. 
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SXATDTB  Of  LnfiTATiOHS  DOBS  NOT  Bbodt  TO  BtTK  Agsuiit  tfaa  plaintiff  in 
an  action  of  trover  for  bank  notes  and  silver  coins,  nntil  he  has  obtained 
knowledge  of  the  conversion,  if  his  want  of  knowledge  was  doe  to  oon* 
oealment  by,  or  other  improper  conduct  of,  the  defendant. 

Tboyeb.  Error  to  the  circuit  court  of  Howard  county.  The 
opinion  states  the  case. 

By  Court,  Tompkins,  J.  This  was  an  action  of  trover,  brought 
by  Scott  against  Arnold,  to  recover  damages  for  certain  bank 
notes  and  silver  coins  of  said  Scott,  by  him  charged  to  have 
been  converted  by  Arnold  to  his  own  use.  Arnold  pleaded 
first,  not  guilty;  second,  not  guilty  within  five  years.  Scott 
joined  issue  on  the  first  plea,  and  to  the  second  replied  that 
within  ten  years  next  before  the  said  action  was  commenced, 
eaid  Arnold  secretly  took  the  said  bank  notes  and  silver  coins 
in  the  said  declaration  mentioned,  out  of  the  possession  of  him, 
the  said  Scott;  and  without  his  knowledge  or  consent,  secretly 
converted  the  said  bank  notes,  etc.,  to  his  own  use;  and  that 
eaid  Arnold,  for  and  during  the  space  of  five  years  next  after 
the  said  taking  and  conversion,  concealed  the  said  taking  and 
conversion,  so  that  he,  the  said  Scott,  did  not  within  that  time 
eome  to  the  knowledge  thereof;  and  avers  that  he  was  thereby 
defeated  and  obstructed  in  bringing  his  action,  etc.  To  this 
replication  the  defendant  demurred.  Judgment  for  the  plaint- 
iff, and  to  reverse  this  judgment  the  defendant  prosecutes  his 
«mt  of  error. 
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Bj  the  statute,  the  time  for  bringing  actions  of  trover  is 
limited  to  fiye  years,  with  a  proviso,  that  if  any  defendant,  by 
absconding  or  concealing  himself,  or  by  remoyal  out  of  the 
state,  etc.,  where  such  cause  of  action  accrued,  or  by  any  other 
indirect  means,  shall  defeat  or  obstruct  the  bringing  or  main- 
taining of  the  action  within  the  limited  time,  such  defendant 
shall  not  be  permitted  to  avail  himself  of  the  benefit  of  the  act. 

For  tbe  defendant  it  was  contended  Ihat  he  could  not  be 
brought  within  this  provision  of  the  statute,  unless  it  were  al- 
leged that  he  had  done  some  act  to  obstruct  the  plaintiff  in 
bringing  his  action,  within  the  five  years  next  after  the  cause  of 
action  had  accrued;  that  mere  silence  on  the  subject  of  the  tak* 
ing  could  not  be  construed  to  be  an  act  done,  to  defeat  or  ob- 
struct the  bringing  of  the  action;  that  the  law  seems  to  require 
that  the  defendant  should  not  be  depiived  of  the  benefit  of  the 
statute,  unless  he  did  some  other  act  (than  that  by  which  the 
right  of  action  accrued)  to  defeat  or  obstruct  the  plaintiff  ia 
bringing  his  action. 

All  the  difficulty  in  this  case  seems  to  arise  out  of  the  charac^ 
ter  of  the  property,  alleged  to  have  been  taken  and  converted 
The  bulk  of  money  is  so  small,  aiul  one  piece  of  money  is 
BO  much  like  another,  that  its  concealuient  differs  very  little 
from  the  privacy  of  a  prudent  and  honest  man  in  keeping  suck 
property.  Between  the  prudent  use  and  the  concealment  of 
more  cumbrous  property,  there  is  a  greater  difference.  Had  the 
defendant,  for  example,  taken  a  wagon  of  the  plaintiff,  and  used 
it  on  his  farm  or  on  the  rond,  it  can  hardly  be  imagined  that  a 
jury  would  find  it  to  be  such  a  concealment  as  to  deprive  him. 
of  the  benefit  of  the  estate;  but  had  he  taken  it  to  his  house  in 
the  night  time,  and  after  taking  it  to  pieces,  packed  it  away  in 
a  private  room,  and  there  kept  it  locked  up  for  five  years,  there 
could  be  little  doubt  that  it  would  be  such  an  act  as  would  de- 
feat and  obstruct  the  plaintiff  in  bringing  his  action,  so  as  to 
deprive  the  defendant  of  the  benefit  of  the  act.  But  is  it  reason- 
able, that  a  trespasser  who  appropriates  to  himself  the  least 
cumbrous  and  most  precious  of  all  personal  property,  shall  be 
in  a  better  situation  than  he  who  takes  possession  of  more  cum- 
brous and  less  valuable  property  ?  The  proof  of  the  conceal- 
ment of  the  one,  is  more  easy  than  that  of  the  other;  but  the 
burden  of  the  proof  lies  on  the  plaintiff,  and  no  reason  is  ap- 
parent why  a  jury  should  not  be  left  to  ascertain  the  difference 
between  the  concealment  of  money,  and  a  reasonable  privacy  in 
using  or  keeping  it.  If  the  proof  is  more  difficult  than  it  wouhl 
be  in  case  of  more  bulky  property,  the  danger  of  its  being 
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secreted  is  also  greater.  Policy  requires  that  money  should  be 
guarded  by  the  law  with  as  much  care  as  other  property;  and 
if  there  be  no  doubt  that  such  a  concealment  of  a  wagon,  as 
above  mentioQed,  would  be  within  the  meaning  of  the  provisions 
of  the  act,  no  reason  occurs  why  the  concealment  of  money 
should  not  equally  be  within  its  provisions.  The  replication, 
we  think,  is  good.     The  judgment  of  the  circuit  court  is  affirmed. 

Wash,  J.,  dissenting.  I  dissent  from  this  opinion  on  the 
ground  that  the  statute  begins  to  run  from  the  time  the  cause  of 
action  accrues;  and  the  ignorance  or  knowledge  of  the  plaintiff, 
as  to  rights,  can  make  no  difference,  since  the  fact  is  not  suscep- 
tible of  proof,  and  must  rest,  in  most  cases,  entirely  in  the 
breast  of  him  who  afbms  his  ignorance. 


Cited  by  Napton,  J.,  who  delivered  the  opinion  of  the  majority  of  the 
court  in  Smith  v.  Newby,  13  Mo.  163,  where,  after  reviewing  the  facte  of 
the  case,  and  criticising  the  head-note  in  the  report  as  likely  to  mislead,  ho 
said:  **  The  ignorance  of  the  plaintiff  in  relation  to  his  lost  property  did  not 
constitute  the  gist  of  the  replication,  but  the  actual  conoealment  of  the  de- 
fendant, which  of  course  was  the  reason  of  that  ignorance,  and  thereby  pre- 
vented a  suit;*'  also  cited  in  Wells  v.  Hatpin^  59  Id.  95,  in  support  of  the 
proposition  that  the  ignorance  of  the  plaintiff  must  be  occasioned  or  brought 
about  by  some  improper  conduct  on  the  part  of  the  defendant. 

In  Jordan  v.  Jordan,  16  Am.  Dec.  249,  it  was  decided  that  ignorance  of  one's 
rights,  when  not  owing  to  the  fraud  or  default  of  the  debtor,  does  not  pre- 
vent the  operation  of  the  statute  of  limitations;  in  Thomas  v.  White,  14  Id. 
66,  it  wan  held  that  the  time  begins  to  run  when  the  right  of  action  accrues, 
not  when  a  person  ignorant  of  his  rights  comes  to  a  knowledge  of  them. 

FBAU]>in.BHT  Concealment  is  a  good  replication  to  a  plea  of  the  statatei 
Turnpike  Corporation  v.  Field,  3  Id.  124;  Sh^  v.  Shelby,  6  Id.  686^  note 
691. 


Owens  v.  Geigeb. 

[2  MBMoma,  89.] 

JJAn.wm  foR  HiBB — ^Whek  NOT  LiABLB. — ^Whcro  a  person  undertakes,  for 
pay,  to  keep  the  horse  of  another,  and  while  he  is  keeping  him  in  the 
manner  i^greed  upon,  he  escapes  and  is  lost,  without  any  negligence  on 
the  part  of  the  bailee,  the  latter  is  not  liable. 

DroLABATiON  SHOULD  Set  OUT  AcT  TO  BE  BoNE  by  the  promisor,  if  it  forms 
part  of  the  agreement;  but  it  need  not  allege  a  mere  incident  to  the  un- 
dertaking. 

Matter  Mobe  in  Knowledge  ov  One  Pabtt  than  in  that  of  the  other 
must  be  pleaded  by  the  former. 

Aonoir  on  the  case.    Error  to  the  droait  court  of  Jefferson 
eoiantj.     The  opinion  states  the  case. 
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By  Oourty  McGirk,  C.  J.  This  was  an  action  on  the  case 
for  negligently  keeping  a  horse,  as  innkeeper,  and  permitting 
him  to  escape,  so  that  he  was  lost;  plea  not  guilty,  and  issue 
joined.  On  the  trial  of  the  cause,  it  appeared  in  eyidence  that 
Geiger  was  an  innkeeper  and  stable-keeper,  and  kept  horses 
for  pay,  and  that  Owens  delivered  his  horse  to  him  to  be  kept 
till  his  return,  as  he  was  going  to  foreign  parts;  that  Owens 
agreed  with  Geiger  as  to  the  feeding  and  keeping  of  the  horse 
till  his  return,  for  which  Owens  waste  pay  a  reasonable  reward; 
that  Owens  told  Geiger  that  he  wished  his  horse  to  run  in  his 
yard  in  the  daytime,  his  legs  being  swelled;  that  Geiger  said 
he  would  allow  his  horse  to  run  in  the  lot  with  him  whilst  there; 
and  that  Owens  consented  that  his  horse  might  be  put  in  the 
lot  in  the  daytime,  if  Geiger  would  let  his  horse  run  with  him; 
that  about  four  days  afterwards,  about  sundown,  Geiger  took 
his  horse  out  of  the  lot  to  use  him,  and  rode  him  off,  leaving 
Owens'  horse  alone  in  the  yard;  that  during  the  absence  of 
Geiger's  horse,  Owens'  horse  jumped  out  and  escaped,  and  was 
lost.  Other  testimony  was  given  on  both  sides,  none  of  which 
need  be  noticed  for  the  purpose  of  coming  at  the  point  to  be 
decided  in  this  case.  After  the  evidence  was  gone  through  on 
both  sides,  the  defendant's  counsel  prayed  the  court  to  instruct 
the  juxy,  that  if  they  believed  that  Owens'  horse  was  put  into 
the  defendant's  yard  by  Owens'  direction,  and  that  the  horse 
•scaped  therefrom  without  negligence  on  the  part  of  Geiger, 
then  they  must  find  for  the  defendant.  This  prayer  for  instruc- 
tion was  undoubtedly  right.  The  court  then  proceeded  to 
instruct  the  jury:  That  the  agreement  between  plaintiff  and 
defendant,  concerning  the  keeping  and  feeding  said  horse,  as 
proved,  was  a  special  agreement;  and  that  plaintiff,  to  maintain 
his  action,  should  have  set  it  out  in  his  declaration  specially,  and 
that  not  being  done  in  this  cade,  they  must  find  for  the  defend- 
ant. Upon  this  instruction  the  jury  found  for  the  defendant; 
and  this  instruction,  among  other  things,  is  assigned  for  error. 

We  are  clearly  of  opinion  this  instruction  was  wrong;  it  pro- 
ceeds on  the  ground  that  the  request  of  Owens,  that  his  horse 
in  the  daytime  might  run  in  the  stable-yard,  and  Geiger's  as- 
sent that  his  horse  might  run  with  him,  is  an  essential  con- 
stituent part  of  the  undertaking  to  keep  safely  and  redeliver 
the  horse.  The  best  way  to  test  whether  a  thing  be  a  part  of  an 
agreement,  or  only  a  mere  incident,  is,  to  see  if  damages  could 
have  been  recovered  for  the  non-performance  of  the  thing. 
Now,  in  this  case,  the  thing  to  be  done  by  Geiger  was,  to  safely 
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keep,  feed,  and  return  tbe  hoi*8e,  and  if  this  were  done,  no  ac- 
tion could  be  maintained  against  him,  though  he  had  not  let 
the  horse  in  the  lot  at  all;  and  if  the  horse  had  been  let  into 
the  lot  in  the  daytime,  though  he  had  omitted  to  let  his  horse 
run  with  him,  yet  this,  of  itself,  would  not  form  any  founda- 
tion for  damages.  Again,  that  need  not  be  pleaded  which 
should  properly  come  from  the  other  party.  A  case  in  point  may 
be  found  in  Stephens'  Pleadings,  855,  where  there»was  a  cove- 
nant in  a  charter-party,  that  no  claim  should  be  admitted  or 
allowance  made  for  short  tonnage,  unless  such  short  tonnage 
were  found  and  made  to  appear  on  the  ship's  arrival,  on  a  sur- 
vey to  be  taken  by  four  shipwrights,  to  be  indifferently  chosen 
by  both  parties;  and  in  an  action  of  covenant,  brought  to  recover 
for  short  tonnage,  the  plaintiff  had  a  verdict.  The  defendanb 
moved  in  arrest  of  judgment,  that  it  had  not  been  averred  in  the^ 
declaration  that  a  survey  was  taken,  and  short  tonnage  made 
to  appear,  but  the  court  held  that  if  such  survey  of  tonnage 
had  not  been  taken,  this  was  matter  of  defense  which  ought  to 
have  been  shown  by  the  defendants,  and  refused  to  arrest  the 
judgment.  Stephens  cites  for  this,  1  T.  B.  638,  which  is  not 
now  in  our  possession.  Furthermore,  in  this  case  the  rule  is, 
that  matter  more  in  the  knowledge  of  one  party  than  the  other, 
must  be  pleaded  by  the  party  having  that  knowledge.  Here 
the  manner  of  keeping  the  horse,  and  the  manner  of  his  escape, 
could  not  reasonably  be  in  the  knowledge  of  Owens,  but  was 
necessarily  in  the  knowledge  of  Geiger;  therefore  he  must  de- 
fend himself  in  this  action  by  giving  the  matter  in  evidence. 

The  judgment  is  reversed,  and  sent  back  to  the  court  below 
for  a  new  trial. 


BatTiKB  vob  Hibb — ^DuTT  OF. — ^A  peiBon  who  pastures  cattle  for  hire,  rnnal 
keep  his  groand  properly  inclosed:  Cecil  y.  French,  16  Am.  Deo.  171. 

LiABixJTT  Of  DxFOSiTAKT  VOB  HiRE. — ^A  depositary  for  hire  is  liaUe  only 
for  ordinazy  neglect:  Fatter  y.  Essex  Bank^  9  Id.  168. 


Mei/ton  v.  MoDonald. 

[a  Mmoniti,  45.] 

To  Mahttaxn  the  Action  of  Djctln  uk,  plaintiff  must  have  the  right  of  prop> 
erty  in  himself  and  the  immediate  right  of  possession.  The  wrongfiil 
detainer,  and  not  the  original  taking,  is  the  gist  of  the  action. 

pLAiKTirF  MXXST  ALLEGE  pROF£RTY  in  himself  in  such  an  action,  and  omia* 
sion  to  do  so  will  be  fatal,  even  after  verdict. 


138  MEL-roN  V.  McDonald.  [Missouri, 

PtAnTTUF  Suxx>  AB  Administratob  in  ma  action  of  detinue  for  certmin  sUvei^ 
and  showed  property  in  his  intestate,  and  possession  and  detention  in 
the  defendant  since  the  death  of  the  intestate,  it  was  held  that  the  ac- 
tion ooold  not  be  maintained,  he  having  elected  to  sue  in  the  ri^t  of  his 
intestate,  most  show  a  wrongful  detainer  from  the  latter. 

Ebbob  to  the  St.  Louis  circuit  court.    The  facts  are  stated 
in  the  opinion. 

By  Courts  Tompkins,  J.  McDonald,  as  administrator  of 
Daniel  Polk,  alias  Pogue,  sued  Melton  in  an  action  of  detinue 
for  some  slaves,  and  had  judgment,  to  reverse  which.  Melton 
;6ued  out  his  writ  of  error. 

The  facts  on  which  the  verdict  was  found,  on  which  this  judg- 
.ment  was  rendered,  are  the  same  as  those  which  were  the  basis 
of  the  action  of  McDonald  v.  WaUon,  decided  at  this  term,  ex- 
cept that  the  acts  of  the  general  assembly  of  the  state  of  Ken- 
tucky were  not  given  in  evidence.  In  this  case  it  is  not 
then  material  to  notice  more  than  two  of  the  errors  assigned, 
which  are:  1.  That  the  verdict  and  judgment  are  for  the  ag- 
gregate value  of  the  slaves;  2.  That  the  evidence  does  not 
support  the  declaration.  The  declaration  contains  two  counts. 
In  tiie  querilur,  the  plaintiff  calls  himself  administrator,  etc., 
of  Polk.  In  the  first  count  he  states  his  cause  of  action  thus: 
For  that  whereas,  said  Polk,  etc.,  in  his  life-time,  on  the  first 
of  January,  1803,  at,  etc.,  was  lawfully  possessed,  as  of  his  own 
right  and  property,  of  certain  goods  and  chattels,  etc.,  and 
being  possessed  thereof,  the  said  Polk  afterwards,  to  wit,  on, 
etc.,  at,  etc.,  casually  lost  the  said,  etc.;  and  the  same,  etc., 
on  the  tenth  of  June,  1826,  came  into  possession  of  said  Melton 
by  finding.  The  second  count  states  the  cause  of  action  as 
the  first  did,  except  that  the  birth  of  some  children,  descended 
from  two  of  the  slaves,  is  alleged  to  have  taken  place  between 
the  first  of  January,  1803,  and  the  tenth  of  June,  1826,  and 
both  counts  then  deny  that  the  slaves  were  restored  to  the  in- 
testate in  his  life-time,  or  to  the  administrator  since  the  death 

of  the  intestate. 

To  maintain  this  action  for  goods,  the  plaintiff  must  have  the 
right  of  property  in  himself,  and  the  immediate  right  of  pos- 
session. The  gist  of  the  action  is  the  wrongful  detainer,  and 
not  the  original  taking:  See  1  Chit.  121,  122,  and  authori- 
ties there  cited.  In  the  statement  of  his  cause  of  action,  it 
must  be  shown  that  the  goods,  etc.,  were  the  plaintiff's,  either 
by  words  "of  the  plaintiff,"  or  that  he  was  possessed  of  the 
goods,  etc.,  or  the  omission  will  be  fatal,  even  after  verdict. 
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the  objection  being  the  want  of  title,  and  not  a  title  defeotiyely 
fitated:  1  Chit.  867,  and  cases  there  cited.  But  when  the  right 
of  action  accrues  to  the  intestate  in  his  life-time,  and  the  ad- 
ministrator wishes  to  sue  in  thg  right  of  the  intestate,  then  he 
must  show  property  in  such  intestate,  and  a  wrongful  detainer, 
in  his  life-time;  then  averring  the  death  of  the  intestate  and 
his  own  appointment  as  administrator,  he  shows  hia  right  to  a 
recovery.  This  plaintiff  has  chosen  here  to  show  property  in 
the  intestate. 

The  proof  is,  that  in  1807  or  1808  Polk  died  possessed  of 
these  slaves,  except  those  born  since  his  death;  that  in  a  few 
weeks  after  his  death,  the  widow  removed  from  Kentucky, 
where  he  died,  to  St  Louis  county,  and  married  one  Chapman, 
from  which  marrii^e  came  the  wife  of  Melton,  as  whose  por- 
tion Melton  received,  by  her  father's  will,  these  slaves.  Polk, 
being  dead  many  years  before  Melton  had  possession  of  these 
slaves,  could  never  have  had,  on  account  of  such  possession  and 
detainer,  any  right  of  action  against  him;  and  it  is  in  vain  that 
the  declaration  shows  the  slaves  to  have  been  lost  several  years 
before  Pogue's  death;  the  testimony  does  not  bear  it  out;  and 
the  action  must  be  brought  in  the  right  of  him  against  whom 
there  was  a  wrongful  detainer.  McDonald  had  no  election  to 
make,  there  being  no  detainer  against  his  intestate;  it  is  in  vain 
that  he  resorts  to  fiction,  by  stating  that  Polk  or  Pogue  lost  in 
bis  life-time.  He  should  have  stated,  as  he  has  proved,  that  he 
(the  administrator)  was  possessed  as  of  his  own  right  and  prop- 
erty of,  etc.,  and  lost  them;  the  losing  certainly  is  fiction,  but 
the  right  to  the  property  is  such  a  right  as  must  be  proved,  and 
could,  under  tbe  decision  of  this  court,  have  been  proved,  for 
so  soon  as  he  took  out  letters  of  administration,  he  became 
vested  with  a  right  to  all  the  property  found  in  this  state,  of 
which  Polk  had  the  right  at  the  time  of  his  death,  and  having 
the  right  of  property,  coupled  with  the  immediate  right  of  pos- 
session, he  had  a  right  to  feign  a  possession  in  himself  for  the 
purpose  of  maintaining  this  action.  It  is  not  sufficient  that  he 
has  stated  the  possession  to  be  in  his  intestate,  for  even  had  he 
averred  the  death  of  Polk  (which  has  not  been  done),  he  could 
only  have  made  out  his  right  of  property  by  argument,  and  the  rules 
of  pleading  require  that  facts  must  be  stated  clearly  and  dis- 
tinctly: See  1  Chit.  236.  Had  a  right  of  action  accrued  for  a 
promise  to  pay  money  to  the  intestate,  in  his  life-time,  there 
could  have  been  no  election  left  to  the  administrator,  he  would 
have  been  compelled  to  bring  his  action  in  the  right  of  the  in* 
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testate,  and  then  the  promise  mast  have  been  stated,  and  proTed- 
to  have  been  made  to  the  intestate;  and  proof  of  a  promise  made 
to  the  administrator  would  not  have  supported  a  count  on  a 
promise  to  the  intestate:  Stark.,  pt.  4,  ▼.  2,  p.  541,  and  au- 
thorities cited. 

But  when  there  is  a  wrongful  detainer  against  the  intestate 
in  his  life-time,  which  is  continued  against  the  administrator^ 
he  may  make  his  election  to  sue  in  the  right  of  the  intestate, 
or  in  his  own  right;  if  he  elect  to  sue  in  the  right  of  the  in- 
testate, he  must  produce  proof  of  a  wrongful  detainer  from  the 
intestate;  but  if  be  elect  to  sue  in  his  own  right,  and  prove  a 
detainer  from  himself,  then  he  must,  in  his  declaration,  show  a 
right  of  property  in  himself,  either  by  the  words  "  of  the  plaint- 
iff, or  that  he  was  possessed  of  the  goods,  etc."  What  may  be 
the  consequence  of  the  first  error  assigned,  it  is  not  material  to 
decide  now.  The  authority  cited  (10  Go.  Bep.  119)  shows  that 
if  no  value  is  found,  the  defect  can  not  be  supplied  by  a  writ 
of  inquiry.  But  here  the  aggregate  value  is  found,  and  there 
are  authorities  that  the  defect  in  such  cases  may  be  supplied 
by  a  writ  of  inquiry.  We  are,  therefore,  vnlling  to  leave  thie 
to  be  decided  when  it  shall  be  more  minutely  investigated  by 
counsel,  than  it  has  been  in  this  case.  The  declaration  is  not 
supported  by  the  evidence,  and  the  circuit  court  should  so  have 
instructed  the  jury,  when  requested  by  the  defendant. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion. 


Bennett  v.  OTallon. 

[3  liznooBi,  09.] 

Husband  n  vor  Liable  vob  Debts  of  Wm,  oontnotod  after  she  hM  oIk 
tained  a  decree  against  him  for  alimony. 

AssuMPsrr.  Error  to  the  St.  Louis  circuit  court.  The  opin* 
ion  states  the  case. 

By  Court,  Wash,  J.  This  was  an  action  of  assumpsit 
brought  by  Bennett  against  the  defendant  as  executor  of 
Btokes,  to  recover  the  value  of  goods  sold  to  the  wife  of  Stokes, 
and  for  her  board  and  lodging.  The  bill  of  exceptions  states 
that  it  was  proved  on  the  part  of  the  plaintiff  that  Marianne 
Stokes  was  the  lawful  wife  of  said  testator;  that  said  testator 
came  to  the  territory  of  Missouri  in  the  year  1819;  that  his  wife 
came  to  the  state  of  Missouri  early  in  the  year  1821 ;  that  said 
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testator,  on  her  arriyal,  refused  to  acknowledge  her  as  his  wife, 
and  denied  her  all  means  of  support;  that  said  plaintiff  fur- 
nished her  with  board  and  lodgings  for  three  months  in  said 
year,  ending  on  the  twenty-fifth  of  September;  that  afterwards^ 
on  the  twenty-first  of  October,  in  said  year,  said  plaintiff  sold 
to  her  a  Tariety  of  household  articles,  amounting  to  the  sum  of 
two  hundred  and  sixty-five  dollars,  which  articles  were  not  de* 
livered  until  the  month  of  November  following. 

Upon  the  part  of  the  defendant,  it  was  proved,  that  in  the 
year  1821,  said  Marianne  brought  suit  against  her  husband  for 
a  divorce  a  mensa  et  thoro,  and  such  proceedings  were  therein 
had,  that  on  the  ninth  day  of  October,  in  the  year  1821,  it  waa 
decreed  by  the  circuit  court  of  the  county  of  St.  Louis,  that 
said  testator  should  pay  to  the  said  Marianne  the  sum  of  eight 
hundred  dollars  per  annum  during  the  pending  of  said  suit,  to 
be  paid  in  quarterly  installments  of  two  hundred  dollars  each, 
the  first  installment  to  be  paid  on  the  first  day  of  November 
then  next  following,  which  was  paid. 

Upon  this  state  of  facts,  the  cause  was  submitted  to  the  court 
sitting  as  a  jury,  who  gave  judgment  for  the  sum  of  fifty-two 
dollars  and  eigbty-seven  and  a  half  cents,  the  amount  of  board- 
ing furnished  to  said  Marianne;  and  as  to  the  other  sum  of 
two  hundred  and  sixty-five  dollars,  the  court  did  declare  its 
opinion  to  be  that  the  articles  furnished  by  the  plaintiff  to  the 
wife  of  Stokes  were  necessaries,  but  that  in  consequence  of  the 
decree  for  alimony  aforesaid,  the  said  testator  was  not  liable 
therefor.  To  reverse  this  judgment,  the  plaintiff  now  prose- 
cutes his  present  writ.  The  only  question  raised  is,  whether 
the  executor  of  Stokes  is  liable  for  the  articles  sold  by  Bennett 
to  his  (Stokes')  wife.  For  the  plaintiff  it  has  been  urged  that 
Stokes'  wife  had  as  much  right  to  charge  her  husband  for 
necessaries,  after  the  decree,  and  before  the  payment  of  the  in- 
stallment, as  before  tbe  decree. 

That  the  wife  was  not  liable,  see  5  T.  B.  679;  and  unless 
the  plaintiff  could  make  the  husband  pay,  in  such  a  case,  he 
would  be  without  remedy.  The  case  of  McCutchen  v.  McOahay^ 
11  Johns.  281  [6  Am.  Dec.  273],  is  a  full  answer  to  this  argu- 
ment, and  lays  down  the  law  correctly. 

A  person  who  deals  with  a  married  woman  living  separate 
from  her  husband,  is  bound  to  make  inquiries  and  ascertain 
whether,  under  the  circumstances,  her  husband  will  be  charge- 
able for  the  articles  furnished.  He  gives  her  credit  at  his  peril. 
The  very  object  of  the  decree  for  alimony  is  to  furnish  the  wife 
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with  necessaries^  and  the  court  will  take  care  that  it  be  made 
effectual  for  that  object,  and  suited  to  the  condition  of  the 
parties. 

By  the  decree,  the  husband  is  charged  directly  with  the  due 
maintenance  of  his  wife;  to  make  him  responsible  to  persons 
with  whom  she  might  afterwards  deal,  would  be  to  charge  him 
indirectly  for  the  same  object. 

The  judgment  below  must  be  affirmed  with  costs. 


RiSHEB   V.  ROUSH. 

[2  MZ880UBI,  99.] 

BqKJXTT  CAS  NOT  Reubvb  aoaimst  Judgment  at  Law  for  the  mistakoB  or 
negligence  of  the  parties,  even  though  sachmistakes  were  dne  to  the 
BUggestions  of  the  court. 

CouBT  OF  Equitt  CAN  NOT  Grant  Relief  TO  A  Pastt  who  luw  onco  sub- 
mitted his  case  to  a  court  of  law  which  was  competent  to  adjudicate 
upon  it,  and  did  so  adjudicate. 

Bill  in  chctncery.  Appeal  from  the  circuit  court  of  Cape 
Oirardeau  county.    The  opinion  states  the  case. 

By  Court,  MoOibk,  C.  J.  This  was  an  appeal  from  the 
circuit  court  of  Cape  Girardeau  county,  in  a  chancexy  case. 
This  case  appears  to  be  that  Boush  brought  an  action  at  law 
against  Bisher  on  a  bond.  To  this  action  Bisher  pleaded  pay- 
ment, and  gave  notice  of  a  set-off.  On  this  state  of  the  case 
the  parties  went  to  trial,  and  judgment  was  bad  against  Bisher; 
•no  bill  of  exceptions  was  taken  to  any  of  the  proceedings  of 
the  court.  Bisher  afterwards  filed  his  bill  in  chancery  against 
Boush,  to  be  relieved  from  this  judgment,  and  enjoined  pro- 
•ceedings  on  the  same;  the  cause  was  heard  before  the  circuit 
<;ourt,  and  the  bill  of  Bisher  was  dismissed,  and  the  injunction 
dissolved. 

The  bill  alleges  that  the  money  in  the  bond  was  paid;  this  is 
denied  by  the  answer.  The  bill  also  alleges,  that  when  or 
about  the  time  the  trial  was  to  be  had  in  the  court  below, 
certaiu  depositions  of  Bisber  which  would  prove  the  payment 
were  set  aside  for  informality;  and  that  then  he  made  his 
affidavit  for  a  continuance,  stating  thereon  what  the  testimony 
was,  which  was  rejected;  and  that  he  expected  to  have  the 
testimony  by  the  next  court,  etc.  And  made  his  motion  for  a 
continuance,  which  motion  was  by  the  court  overruled;  and 
that  the  court  gave  as  a  reason  for  overruling  the  motion,  that 
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if  the  said  testimony  was  there  it  would  not  avail  anything, 
'because  that  Bisher's  remedy  was  in  chancery. 

No  bill  of  exceptions  was  taken  to  the  overruling  this  motion, 
by  which  proceedings  of  the  court  of  law  the  complainant  was 
induced  to  believe  his  remedy  was  in  chancery,  and  he  there* 
fore  did  not  save  the  point  of  suppressing  his  depositions  and 
refusing  the  continuance,  whereby  judgment  went  against  him. 
And  that  he  is  now  without  remedy  at  law. 

The  answer  does  not  admit  nor  deny  these  matters  as  to  the 
depositions  and  continuauce,  but  they  are  proved  by  the  testi- 
mony of  a  witness.  The  circuit  court  dismissed  the  bill  on  the 
ground  that  the  matter  had  been  submitted  to  and  adjudicated 
on  by  a  court  of  law;  and  that  a  court  of  chancery  could  not 
now  overhaul  it. 

When  this  cause  was  before  this  court  at  the  last  term,  I  did 
incline  to  the  opinion,  that  as  the  reason  why  the  defendant  at 
law  failed  to  save  his  case,  so  that  it  could  be  revised  in  a 
court  of  error,  was  owing  to  the  suggestion  of  the  court,  that 
the  remedy  was  in  chancery,  the  party  ought  to  have  relief; 
but  on  reflection  I  am  compelled  to  abandon  that  opinion.    If 
the  party  chose  to  believe  in  the  opinion  of  the  court,  it  must 
be  at  his  own  hazard;  and  it  now  seems  to  me  to  be  no  good 
grounds  for  relief  in  equity,  that  the  court  or  his  counsel  gave 
him  bad  advice;  he  should  have  excepted  to  the  opinion  of  the 
court  in  refusing  to  continue,  and  if  on  examination  this  should 
be  found  to  be  error,  then  he  would  have  had  relief;  but  having 
failed  to  do  so,  furnishes  no  more  ground  for  relief  than  he 
would  have  been  entitled  to  if  the  court  bad  committed  any 
other  error,  and  he  had  submitted  to  it  till  it  was  too  late  to 
redress  it.     I  take  the  rule  to  be,  that  if  a  party  has  once  sub- 
mitted his  case  to  a  court  of  law,  and  the  defense  was  proper 
for  a  court  of  law  to  adjudicate  on,  and  it  does  adjudicate  on  it, 
the  case  is  forever  closed  against  any  relief  in  chancery;  unless 
the  party  is  prevented  by  some  fraud  of  the  other  party  from 
making  a  legal  defense,  he  must  submit  and  abide  the  conse* 
quences  of  his  own  folly  or  negligence.     Here  no  fraud  of  the 
other  party  is  alleged  as  a  reason  for  not  making  a  defense;  no 
uncommon  calamity  befell  the   defendant;  he  should,  if  his 
testimony  was  improperly  rejected,  have  saved  the  point  and 
reversed  the  judgment;  or  if  properly  rejected,  and  a  continu- 
ance was  improperly  refused,  have  saved  the  point  and  reversed 
for  that.     But  he  has  done  neither,  but  relied  on  the  mistaken 
opinion  of  the  court,  given  obiler  dictum,  that  he  would  have  relief 
in  chancery. 
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We  have  looked  into  the  depositions  that  were  suppressed^ 
for  now  they  are  made  testimony  in  this  case.  Bj  them,  some- 
thing like  evidence  of  x^^jment,  or  a  demand  by  way  of  set-off, 
seems  to  be  loosely  established;  but  if  the  party  has  any  de- 
mand good  by  way  of  set-off,  he  must  be  driven  to  his  separate 
action  for  remedy,  if  he  submitted  no  evidence  on  that  point 
in  the  court  of  law:  See  Peake's  Ev.  But  in  a  court  of  chan- 
cery he  can  not  even  have  that  benefit,  his  case  being  of  a  legal 
nature.  Courts  of  chancery  can  not  relieve  against  judgments 
at  law,  for  the  mistakes  or  negligence  of  the  parties. 

Judgment  affirmed. 

Cited  in  WriglU  v.  ScUisburi/,  46  Mo.  27,  to  the  point  that  equity  will  not 
interfere  to  grant  a  new  trial,  and  let  in  a  defense,  where  the  failure  to  make 
it  was  the  result  of  neglect  by  the  party  or  his  attorney. 

Power  of  Equity  over  Judgments  at  Law. — On  this  subject,  see  ffutU  v. 
Boyier,  19  Am.  Dec.  116;  Yancey  v.  Downer ^  15  Id.  35,  and  note  38;  Mor9 
V.  Bagley,  12  Id.  144;  Poindexter  v.  Waddy,  8  Id.  749;  Clay  v.  Fry,  6  Id. 
654;  Mason  y.  mUiams,  5  Id.  505;  Drew  v.  Clarke^  Id.  698;  Turpin  r, 
Thomas,  3  Id.  615.    See  also  note  to  OUver  v.  Pray,  19  Id.  603. 


Philipson  v.  Bates. 

[a  MnaoUBZ,  116.] 

AssDVFSiT  TOR  MoKEY  Had  AND  RECEIVED  lies  to  recover  back  money  paid 
on  a  contract  which  the  other  party  refuses  to  perform,  or  which  it  has 
become  impossible  for  him  to  comply  with;  but  where  the  inability  of 
such  party  to  comply  with  his  contract  is  relied  upon  for  a  recovery 
against  him,  the  facts  going  to  show  such  inability  must  be  ayerred  in 
the  declaration. 

SaooNDARY  EviDEMCB,  TO  B£  At)MT88TBLE,  must  not  Only  appear  to  be  th» 
best  evidence,  but  it  must  be  the  best  legal  evidence  obtainable  under 
the  circumstances. 

Gbrtitied  Copt  of  Part  of  Judicial  Eecord  is  not  admissible  in  evidence* 
The  whole  of  such  record  must  be  certified. 

Assumpsit.  Error  to  the  St.  Louis  circuit  court.  The  opinion 
states  the  case. 

Bj  Court,  Wash,  J.  This  was  an  action  of  assumpsit  com- 
menced by  the  plaintiff  against  the  defendant  in  the  circuit 
court.  The  declaration  contains  two  counts.  The  first  is  a 
special  count  on  the  contract,  charging  that  on  the  fifth  of  July, 
1822,  the  defendant's  testator,  Frederick  Bates,  bj  an  instru- 
ment in  writing  signed  by  him,  but  not  sealed  or  pui'port- 
ing  to  be  sealed,  in  consideration  of  one  thousand  six  hundred 
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dollars  to  him  in  hand  paid  by  said  plaintiff,  Philipson,  the 
receipt  ivhereof  was  thereby  acknowledged,  granted,  bargained, 
and  sold  unto  said  Philipson  or  his  assigns,  two  lota  of  ground, 
situate  immediately  above  the  town  of  St.  Louis,  and  making 
part  of  a  large  piece  of  ground  which  had  been  laid  off  in 
building  lots  by  William  Smith,  Manuel  Lisa,  and  said  Fred- 
erick, which  said  lots  are  designated  as  lots  No.  31  and  82,  on 
a  plat  made  of  said  larger  piece  of  ground  by  Joseph  G. 
Brown,  deputy  surveyor;  and  that  said  Frederick  promised  and 
bound  himself  by  said  instrument,  to  make  or  cause  to  be  made 
unto  the  said  Philipson  or  unto  his  assigns,  a  regular  deed  of 
sale  of  said  two  lots  as  soon  as  the  hindrance  occasioned  by  the 
demise  of  William  Smith  and  Manuel  Lisa  shall  have  been  re- 
moved, etc.,  and  averring  that  said  Philipson  had  been  at  all 
times  ready  and  willing  to  receive  a  regular  deed,  and  often  re- 
quested said  Frederick  Bates  in  his  life-time  to  make  said  deed, 
and  to  remove  or  cause  to  be  removed  any  hindrance  that  might 
exist  in  consequence  of  the  death  of  said  Smith  and  Lisa.  Yet 
the  said  Bates  did  not  in  his  life-time  make  said  deed,  nor  remove 
or  attempt  to  remove  the  hindrance  occasioned  by  the  demise  of 
said  Smith  and  Lisa,  and  that  since  the  death  of  said  Bates,  the 
undivided  third  part  of  said  lots  had  been  levied  upon  and  sold 
by  the  sheriff  of  St.  Louis  county  by  virtue  of  an  execution,  etc.; 
and  that  the  remaining  two  thirds  are  still  subject  to  the  lien  of 
a  judgment  originally  rendered  against  Manuel  Lisa,  and  that  by 
reason  of  the  premises,  no  deed  or  title  whatever  can  now  be 
made  by  heirs  or  representatives  of  said  Bates  or  of  said  Smith 
or  Lisa,  or  either  of  them,  etc.  The  second  is  a  general  count 
for  money  had  and  received. 

On  the  trial  in  the  circuit  court,  the  defendant's  counsel 
moved  the  court  to  strike  out  the  first  count  of  the  declaration, 
which  was  done  accordingly. 

The  plaintiff  proceeding  to  trial  on  the  second  count,  offered 
in  evidence  the  copy  of  a  deed  from  Frederick  Bates  to  William 
Smith  and  Manuel  Lisa,  under  the  certificate  of  the  recorder, 
that  the  same  was  a  true  copy  of  the  record  in  Book  F,  p.  375, 
in  his  office,  after  having  proved  by  the  executor  of  Lisa,  and 
by  the  person  having  access  to  Smith's  papers,  that  the  origi- 
nal of  which  it  purported  to  be  the  copy,  was  not  to  be  found 
amoDgst  their  papers.  The  defendant's  counsel  objected  to 
the  copy,  as  inadmissible  evidence,  and  the  court  sustained 
the  objection.  The  plaintiff  then  offered  in  evidence  certain 
documents,  being  the  copy  of  a  judgment  of  the  old  general 
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court  for  the  territory  of  Missouri,  rendered  at  their  May  term, 
1813,  against  Manuel  Lisa  and  Jaquez  Glamorgan,  and  also  the 
copy  of  a  decree  in  the  supreme  court  for  the  state  of  Missonri, 
rendered  at  the  November  term,  1825,  on  an  appeal  in  chancery, 
from  a  decree  rendered  in  the  superior  court  of  chancery  at  it» 
November  term,  1821,  against  the  executors  of  Lisa  and  Clamor* 
gan,  dissolving  the  injunction  obtained  on  the  original  judgment 
rendered  in  1813,  and  reviving  the  lien  of  said  judgment,  to  the 
reading  of  which  the  defendant's  counsel  also  objected,  and  the 
court  sustained  the  objection  and  excluded  said  documents. 

The  plaintiff  gave  in  evidence'the  contract  between  Frederick 
Bates  and  Simon  Philipson  declared  on  in  the  first  count,  and 
a  deed  of  conveyance  from  Peter  Chouteau  and  wife,  dated  the 
sixth  of  August,  1817,  to  Manuel  Lisa,  for  certain  premises 
therein  described,  and  proved  that  the  lots  sold  by  Bates  to 
Philipson  were  part  of  the  ground  sold  and  conveyed  by  Chou- 
teau and  wife  to  Lisa;  and  also  the  sheriff's  deed  to  O.  N» 
Bostwick  for  the  undivided  third  of  said  two  lots,  sold  by  vir* 
tue  of  a  judgment  and  execution  as  the  property  of  Manuel 
Lisa,  etc.  It  was  also  proved  by  the  plaintiff,  that  the  consid- 
eration of  one  thousand  six  hundred  dollars,  expressed  in  the 
contract,  had  been  received  by  Bates  in  real  property,  at  an 
agreed  value  conveyed  to  him  by  the  plaintiff's  brother,  in  part 
satisfaction  of  a  debt  due  to  the  plaintiff  from  his  said  brother. 

The  defendant's  counsel  then  moved  the  court  to  instruct  the 
jury  that  there  was  no  evidence  to  sustain  the  second  county 
which  instruction  was  accordingly  given,  etc. 

The  first  error  assigned,  is  for  striking  out  the  first  count.  It 
is  insisted  that  the  statute  law  of  this  state,  B.  C,  p.  632,  sec. 
40,  does  not  authorize  the  court  to  strike  out  a  faulty  count, 
upon  motion,  at  the  trial;  and  also,  that  said  first  count  is  not 
faulty,  but  good  in  law,  and  would  entitle  the  plaintiff  to  judg- 
ment on  general  demurrer.  The  words  of  the  statute  are,  that 
"  where  there  are  several  counts  in  a  declaration,  one  or  more  of 
which  are  faulty,  and  entire  damages  are  given,  the  verdict 
shall  be  good,  but  the  defendant  may  apply  to  the  court  to 
strike  out  such  faulty  count  or  counts,  or  to  instruct  the  jury 
to  disregard  them."  The  clause  is  certainly  an  extremely  awk- 
ward one,  and  presents  the  subject,  as  it  were,  heels  foremost. 
It  should  read:  "Where  there  are  several  counts  in  a  declara- 
tion, one  or  more  of  which  are  faulty,  the  defendant  may  apply 
to  the  court  to  strike  out  such  faulty  count  or  counts,  or  to  in« 
struct  the  jury  to  disregard  them;  but  if  he  shall  neglect  to  do 


April,  1829.]  Phiupson  v.  Bates.  447 

so,  and  entire  damages  are  given,  the  verdict  ehall  be  good.'* 
And  it  has  been  practiced  upon  as  if  it  so  read.  This  construe- 
tioD,  which  the  courts  have  given  to  it,  is  the  only  sensible  one 
of  which  it  is  susceptible.  The  objection  that  it  was  done  upoi^ 
motion  at  the  trial,  without  previous  notice,  has  no  force.  The- 
statute  seems  clearly  to  intend,  that  the  thing  shall  be  done  ii^ 
the  presence  of  the  jury,  and,  of  course,  at  the  time  of  the  trial. 
The  wisdom  of  such  a  provision  may  be  well  questioned,  but 
the  law  is  so. 

To  show  that  the  count  is  a  good  one,  the  plaintiffs'  counsel 
have  cited  various  authorities,  some  of  which  are  misquoted^ 
and  the  others  (which  have  been  all  examined,  with  the  excep-- 
tion  of  7  Mass.  31)  do  not  apply.  The  cases  in  6  T.  B.  606; 
and  3  Bos.  &  P.  162,  were  both  brought  to  recover  the  con- 
sideration after  eviction  by  the  representatives  of  the  vendor* 
The  case  in  5  Johns,  is  where  the  vendor  refused  to  convey 
agreeable  to  the  terms  of  a  verbal  contract,  and  sold  the  land 
to  another  person.  The  case  in  1  Dall.  is  misquoted.  There 
is  no  question  as  to  the  general  law,  that  an  action  for  money 
had  and  received  will  lie  to  get  back  money  paid  upon  a  con- 
tract which  the  other  party  refuses  so  complying  with,  or  which 
it  has  become  impossible  for  the  other  party  to  execute,  i.  e., 
where  the  consideration  has  failed,  or  the  contract  is  actually 
or  virtually  rescinded. 

The  first  count  of  this  declaration  presents  no  such  case.  It 
does  not  aver  the  nature  or  extent  of  the  hindrance  occasioned 
by  the  demise  of  Smith  and  Lisa,  or  that  it  was  removed,  or 
that  it  had  become  impossible  for  the  representatives  of  Bate» 
ever  to  make  a  regular  deed,  etc.  For  aught  appears,  the- 
time  fixed  for  making  the  regular  deed  has  not  arrived.  There- 
is,  therefore,  no  error  in  the  judgment  of  the  circuit  courts 
either  in  the  construction  of  the  statute,  or  in  applying  the 
general  principles  of  the  law  to  the  first  count. 

The  second  error  insisted  on  is  the  rejection  of  the  certified 
copy  of  the  deed  from  Bates  to  Smith  and  Lisa,  as  being  the 
best  evidence  the  nature  of  the  case  admitted  of.  The  prin- 
ciple contended  for  is  a  sound  one,  but  is  most  unreasonably 
invoked  on  this  occasion.  To  admit  secondary  evidence,  it 
must,  under  the  circumstances,  not  only  appear  to  be  the  best^ 
but  it  must  be  the  best  legal  evidence. 

As  the  law  then  stood,  it  gave  no  authority  to  the  recorder 
to  certify  the  truth  of  the  copy,  either  from  the  original  deed 
itself,  or  from  the  record  of  it.     And  nothing  short  of  a  sworu 
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<K)py  (or  what  the  law  made  equivalent  to  a  sworn  copy)  of  the 
original  deed  could  have  been  legally  offered  in  evidence. 

It  is  contended  also  that  the  court  erred  in  rejecting  the  cer- 
tified copies  of  the  record  of  the  superior  and  supreme  courts, 
and  Peak.  Ev.  43,  is  relied  on.  The  authority  is  directly 
against  the  position  contended  for.  Peake  says:  "  The  whole 
record,  and  not  a  part  only,  must  be  exemplified  or  copied,  in 
order  that  the  court  may  be  in  possession  of  the  full  effect  of 
it;  for  a  partial  extract  may  bear  a  very  different  import  from 
ihe  whole  taken  together."  Here  it  can  not  be  pretended  that 
the  "  documents  "  offered  comprised  the  whole  record.  It  was 
not  the  practice  of  the  courts  to  make  up  their  records  in  that 
form.  Such  is  the  settled  doctrine  in  relation  to  judgments  at 
law;  whether  in  equity  cases  the  exemplification  of  the  decree 
only  would  or  would  not  be  sufficient,  need  not  now  be  settled, 
since  in  the  case  under  consideration  the  instruction  given  by 
the  court  below  as  to  the  second  count  would  have  been  equally 
•correct  if  the  decree  had  been  read  in  evidence.' 

There  was  no  evidence  to  prove  that  the  consideration  had 
failed,  or  that  the  contract  had  been  virtually  rescinded  by  the 
refusal  or  neglect  of  Bates  or  his  representatives  to  execute  it 
according  to  the  terms  agreed  on.  A  clear  non  sequUur  to  urge 
that  no  deed  or  title  whatever  can  ever  be  made  by  the  heirs 
and  representatives  of  said  Frederick  Bates,  or  of  said  William 
Smith  and  Manuel  Lisa,  because  the  tiUe  to  the  lots  may  have 
been  incumbered  before  or  since  the  contract,  or  that  Bates' 
representatives  will  not  make  a  regular  deed  of  sale  so  soon  as 
the  hindrance  occasioned  by  the  demise  of  Smith  and  Lisa  shall 
bave  been  removed;  because  Bates  himself  and  his  represen- 
itatives  have  neglected  or  refused  to  do  so  upon  the  applica- 
tion of  the  plaintiff,  which,  for  aught  appears,  was  before  the 
time  agreed  on. 

This  view  of  the  subject  makes  it  unnecessary  to  decide 
whether  a  party  can  recover  at  all  in  this  form  of  action  (money 
had  and  received),  where  property  at  a  fixed  value,  and  not 
money,  is  the  consideration,  which  may  be  well  questioned. 
And  also  whether  any  other  consideration  than  that  set  forth  in 
a  written  contract  can  be  shown  by  parol,  which  has  been  de- 
cided in  various  ways  in  different  states,  and  even  in  the  same 
state. 

Upon  the  whole  matter,  the  judgment  of  the  drouit  court  is 
affirmed  with  costs. 
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Cited  in  Hindman  v.  Baiei^  50  Mo.  292»  to  sapport  the  propoeitiozi  that 
the  whole  of  a  record  must  be  prodaoed  in  evidence,  and  that  parts  of  it  are 
not  admijsible. 

Seco:«i>abt  EviDENGBy  WHEN  AD1CI88ZBLE. — Judson  V.  EtiUiwi^  12  Am. 
Dec.  32,  and  note  35;  Jaek&on  v.  DavU,  15  Id.  451. 

Best  Evidknce  of  which  the  case  is  capable  must  be  produced:  Jackatm 
▼.  CuUum,  18  Am.  Dec.  158;  Elmaidorff  v.  Carmichad,  14  Id.  86;  Birneif  v. 
Earn,  13  Id.  167. 

Whole  Record  mast  be  produced  in  evidence:  Hampton  v.  Spedsenagle, 
12  Vm.  Dec.  704,  note  709. 


Wabd  v.  The  State, 

la  MkHODBX,  120.] 

Oband  Jubt — PowxBS  AKD  DuTiss  OF. — It  is  the  dnty  of  the  gnuid  jnry 
to  inqnire  diligently  into  all  offenses  against  law  committed  in  their 
connty;  and,  in  the  performance  of  this  duty,  they  hare  power  to  sum- 
mon before  them  to  give  evidence,  such  persons  as  they  believe  to  be 
most  likely  to  have  knowledge  of  any  violation  of  the  law. 

Witness  Summoned  to  Giyb  Evidence  bsfobb  Grand  Jubt  may  be  com- 
pelled to  answer  questions  propounded  to  him  in  reference  to  offenses 
committed  in  the  county,  unless  the  answers  to  such  questions  would 
criminate,  or  tend  to  criminate  himself. 

It  is  tor  the  Ck>OBT  to  Determine  whether  or  not  any  direct  answer  to  a 
question  will  furnish  evidence  s^nst  a  witness. 

Fbivilbob  or  Witness  to  Refuse  to  Answsb.— A  witness  may  refuse  to 
answer  any  question  the  answer  to  which  may  disclose  a  fact  which 
forms  a  necessary  and  essential  link  in  a  chain  of  testimony  that  would 

be  sujQScient  to  convict  him  of  any  crime. 

i 

Application  for  a  aupensedeas.  Error  to  the  circuit  court  of 
St.  Louis  county.     The  opinion  states  the  case. 

By  Court,  McGirk,  G.  J.  The  case  appears  by  the  record  to 
be,  that  at  the  late  term  of  the  circuit  court  for  the  county  of 
St.  Louis,  the  grand  jury  of  said  county  caused  a  subposna  to 
be  issued  for  said  Ward,  to  appear  before  them  and  testify  gen- 
erally, without  saying  in  what  particular  matter  or  cause  he 
was  to  testify.  Ward  accordingly  appeared,  and  was  sworn  to 
give  evidence  to  the  grand  jury.  He  went  before  the  grand 
jury  to  testify. 

The  first  question  asked  by  the  foreman  of  the  grand  jury 
was  this:  ''  Do  you  know  of  any  person  or  persons  having  bet  at 
a  faro  table  in  this  county  within  the  last  twelve  months  ?"  To 
which  the  witness  answered:  "I  do."  The  foreman  then  de- 
sired the  witness  to  tell  what  person  or  persons  have  so  bet» 
other  than   himself,  and  not  naming  himself.     The  witness 
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declined  answering,  saying  that  he  could  not  answer  without 
implicating  himself.  Ward  was  then  directed  by  the  court  U> 
answer  the  requirement  of  the  grand  jury,  but  not  to  name  him- 
self as  a  better;  which  he  refused,  alleging  that  to  answer  this 
would  implicate  himself.  Whereupon  the  court  committed 
him  to  prison,  till  he  should  consent  to  give  the  eyideoce  re* 
quired,  and  till  the  further  order  of  the  court. 

A  writ  of  error  is  sued  out,  and  a  supersedeas  asked  for. 

On  this  state  of  facts,  several  questions  are  made.  The  first 
in  order  is,  that  the  grand  jury  have  no  right  to  interrogate  a  wit- 
ness in  this  general  way;  but  that  an  indictment  should  have  been 
drawn  up,  charging  some  particular  persons  with  crimes,  and 
that  the  witness  should  then  be  required  to  give  his  testimony 
as  to  the  matter  of  the  indictment.  Otherwise  the  grand  jury 
may  send  for  every  person  in  the  county,  and  inquire  generally 
of  each  if  he  knows  of  any  offenses  against  law;  and  that  this 
would  be  oppressive  to  witnesses  and  dangerous  to  citizens. 

The  first  answer  to  this  is,  that  it  is  the  duty  of  the  grand 
jury  to  inquire  diligently  of  all  offenses  against  law.  Now,  if 
it  should  ever  happen  that  a  grand  jury  should  determine  to 
have  summoned  every  person  in  the  county,  with  a  view  to 
make  the  experiment,  if  perchance  they  might  find  out  some 
offense,  I  have  no  doubt  that  it  would  be  the  duty  of  the  court  to 
withhold  its  process,  and  stop  such  a  course.  This  would  be 
an  abuse  of  power. 

The  next  answer  to  this  is,  that  no  such  case  appears  by  the 
record.  I  take  this  case  to  be  an  ordinary  case,  when  perhaps 
the  jury  had  probable  akuse  to  believe  that  some  offenses  had 
been  committed  against  law;  and  that  so  believing,  they  desired, 
in  discharge  of  their  oaths,  and  of  their  duties  to  their  country, 
to  inquire;  and  how  should  they  inquire?  Not  by  going  into 
the  secret  recesses  of  gamblers  and  gambling  devices,  to  ask 
and  seek  information,  but  to  send  for  persons  who  might,  in 
their  opinion,  be  most  likely  to  possess  evidence  relating  to 
these  matters.  It  is  a  solemn  and  important  duty  that  every 
citizen  owes  to  his  country,  to  give  evidence  in  courts  of  justice 
against  offenders  against  the  peace  and  good  order  of  the  com- 
munity. A  grand  jury  should  be  considered  trustworthy  in 
this  matter.  They  stand  as  a  rampart  between  a  malicious  or 
incensed  prosecution  in  case  of  life  and  death;  no  man  can  be 
brought  to  trial,  on  the  lowest  or  the  highest  offenses  known  to 
the  law,  unless  the  grand  jury  shall  say  so;  yet  they  are  not  to 
be  trusted  with  the  power  to  send  for  witnesses,  till  some 
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malignant  prosecutor  or  some  injured  person  shall  cause  an 
indictment  to  be  sent  up  to  them.  This  would  strip  them  of 
their  greatest  utility,  would  convert  them  into  a  mere  engine 
to  be  acted  upon  by  circuit  attorneys,  or  those  who  might 
choose  to  use  them.     This  point  is  untenable. 

The  next  objection  is,  that  the  act  of  the  legislature  respecting 
witnesses  does  not  authorize  the  court  to  imprison  in  this  case; 
because  it  is  conceived  that  the  authority  there  given  is  only  to 
be  exercised  when  a  witness  refuses  to  give  evidence  in  some 
cause  pending,  and  that  here  no  cause  could  be  said  to  be 
pending,  as  it  does  not  appear  that  even  an  indictment  was  be- 
fore the  grand  jury. 

The  language  of  the  act  of  the  general  assembly  is,  '*that 
any  person  summoned  as  a  witness  in  any  cause  depending  in  any 
court  of  record,  or  before  commissioners,  referees,  or  other 
persons  appointed  under  the  authority  of  the  court  to  take  his 
deposition  or  testimony,  and  failing  to  attend,  not  having  a 
reasonable  excuse,  may  be  compelled  by  attachment  to  appear,'' 
etc.,  "  and  any  person  so  summoned  and  attending,  who  shall 
refuse  to  give  evidence,  on  oath  or  affirmation,  shall  be  com- 
mitted to  prison  by  the  court  or  other  person  authorized  to 
take  his  deposition  or  testimony,  there  to  remain,  etc.,  until  he 
shall  give  such  evidence:"  See  Bev.  Code,  796,  797, 

It  is  insisted  by  the  counsel  for  Ward,  that  the  true  construe* 
tion  of  this  act  is,  that  before  a  witness  can  come  under  its 
operation,  the  witness  must  be  summoned  before  the  court,  or 
other  person  authorized  to  take  testimony;  and  also  that  there 
must  be  a  cause  depending  before  such  court  or  person.  This 
construction  is  not  a  correct  one;  my  reading  of  the  act  is, 
that  if  any  person  shall  be  summoned  in  any  cause  depending 
in  any  court  of  record;  here  I  drop  the  words  **in  any  cause 
depending  in  any  court  of  record,"  and  read,  that  if  any  person 
shall  be  summoned  as  a  witness  before  commissioners,  referees, 
or  other  persons  appointed  under  the  authority  of  the  court,  to 
to  take  his  deposition  or  testimony,  and  shall  refuse  to  give 
evidence,  such  person  shall  be  committed  to  prison  till  he  shall 
give  such  testimony,  etc.  I  understand  that  a  grand  jury  is 
a  body  known  to  the  law,  and  that  they  act  under  the  authority 
of  the  court,  and  have  a  right  to  take  testimony.  According 
to  this  view,  there  is  no  error  on  this  point. 

The  next  inquiry  is,  was  the  witness  right  in  refusing  to 

answer  the  question  on  the  ground  that  the  answer  would  im- 

*  plicate  himself?    The  record  shows  that  the  game  at  faro  is 
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played  with  cards,  by  one  person  as  banker  against  any  number 
ef  persons,  each  person  playing  for  himself,  without  any  aid 
from  the  others,  against  the  banker;  and  that  there  is  no  com- 
mon interest  among  those  persons  playing  against  the  banker. 
Thus  it  appears  that  each  player  against  the  bank  is  separate 
•and  independent  of  all  others.  The  inquiry  made  by  the  grand 
jury  is,  "  Tell  who  bet  at  the  game  of  faro,  not  naming  your- 
self." The  answer  of  the  witness  is  (supposing  him  to  be  A.), 
that  if  I  tell  that  B.,  0.,  and  D.  played,  it  will  be  either  full  or 
partial  evidence  that  I  played.  This  is  the  whole  argument  of  the 
ease.  An  argument  which  I  think  is  totally  untenable  in  law  and 
reason;  and  I  am  very  clear  that  the  witness  is  bound  to  answer 
the  question  propounded  by  the  grand  jury.  Suppose  A. 
should  swear  that  on  the  tenth  of  March,  in  the  market-house, 
he  saw  B.  play  at  faro.  Then  A.  is  indicted  for  playing  at  faro 
on  the  tenth  of  March,  at  the  market-house,  and  on  the  trial 
the  prosecution  should  give  in  evidence,  that  on  the  trial  of  B., 
A.  had  sworn  that  on  that  day,  at  that  place,  he  saw  B.  play; 
would  any  one  pretend  that  the  indictment  is  pro'ved?  The 
answer  is  obvious. 

I  understand  the  rule  laid  down  by  Ohief  Justice  Marshall  in 
Burr's  trial,  245,  to  be  the  true  rule  of  law.  It  is  this,  that  it 
is  the  province  of  the  court  to  judge  whether  any  direct  answer 
to  the  question  that  may  be  proposed  will  furnish  evidence 
against  the  witness.  If  such  answer  may  disclose  a  fact  which 
forms  a  necessary  and  essential  link  in  the  chain  of  testimony, 
which  would  be  sufficient  to  convict  him  of  any  crime,  he  is  not 
bound  to  answer  it,  so  as  to  furnish  matter  for  that  conviction. 
In  such  case  the  witness  must  himself  judge  what  his  answer 
will  be,  and  if  he  say,  on  his  oath,  he  can  not  answer  without 
accusing  himself,  he  can  not  be  compelled  to  answer. 

Both  parties  rely  on  this  rule.  Apply  the  rule  to  the  case 
before  the  court.  The  witness  says  he  can  not  answer  vnthout 
accusing  himself  of  crime.  The  question  is.  Whom  did  you  see 
betting  at  faro  except  yourself?  It  is  believed  that  a  direct 
answer  in  the  negative  to  this  would  be,  I  saw  no  one  bet  at 
faro.  This  answer,  I  think  all  will  allow,  does  not  accuse  him; 
but  suppose  his  answer  must  be,  that  he  saw  B.  bet  at  faro,  can 
it  not  be  true  that  though  B.  bet,  yet  be,  the  witness,  did  not? 
Does  the  mere  fact  that  one  man  saw  another  commit  crime, 
])rove  iu  law  or  reason  that  he  who  saw  the  crime  commit* 
led  was  a  participator?  The  only  irresistible  fact  that  is  con- 
taiued  in  it  is,  that  he  who  saw  the  fact  must  have  been  in  such 
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poBition,  with  respect  to  the  actors,  that  he  could  see  or  know 
the  thiug  he  swears  to. 

The  rule,  then,  is,  that  the  court  must  judge  whether  a  direct 
answer  would  furnish  any  matter  for  his  conviction.  If  the 
witness  answer  that  he  saw  no  one  bet,  or  that  he  saw  B.  and 
C.  bet,  he  furnishes  no  matter  that  would  be  a  necessary  link 
in  the  chain  of  testimony,  to  convict  him  of  betting  at  faro. 

Suppose  A.  indicted  for  betting  at  faro,  what  in  law  must  be 
the  evidence?  The  first  link  would  be,  that  there  was  a  faro 
bank,  tbat  there  was  a  bauker,  and  that  A.  and  the  banker  did 
play  at  the  game,  and  that  A.  and  the  banker  did  bet  on  the 
event  of  the  game.  These  several  links  wpuld  form  a  chain  of 
testimony  sufficient  to  convict  A.  Now,  though  it  be  true  that 
without  proof  of  the  existence  of  the  bank  and  the  banker  no 
crime  can  be  predicated  thereon,  yet  it  is  equally  true  that  the 
facts  that  the  bank  and  the  banker  both  existed,  form  no  part 
of  the  offense  of  betting  at  faro.  The  essential  links  are,  that 
there  was  a  betting  on  the  game;  these  two  must  be  coupled 
together,  otherwise  no  offense  can  exist;  and  these  two  must  be 
coupled  with  a  third  link,  that  is,  that  A.  bet  on  the  game. 
Then  his  offense  is  complete,  entirely  so,  without  naming  who 
was  the  banker,  or  who  else  bet  at  the  same  time.  Can  it  be 
pretended,  that  if  it  is  said  by  A.  tbat  B.  bet  at  the  game,  that 
on  the  trial  of  A.  it  must  be  proved  that  B.  bet,  before  A.  can 
be  convicted  ? 

I  will  answer  that  it  can  not  be  so  pretended.  This,  I 
think,  most  clearly  shows  that  there  is  nothing  solid  in  the  ob- 
jection of  the  witness. 

Let  us  put  a  case  where  a  direct  answer  to  a  question  would 
implicate  a  witness.  Thus,  Did  you  set  up  and  keep  a  faro 
table  ?  Now,  here  the  court  can  clearly  see  that  if  the  answer 
be  yes,  the  witness  would  subject  himself  to  the  penalty  for 
setting  up  and  keeping  a  faro  table;  and  if  the  answer  be  no, 
he  can  not  so  subject  himself.  But  whether  the  answer  be  yea 
or  no,  is  unknown  to  the  court;  and  in  this  case  the  witness 
must  be  the  judge  whether  the  answer  be  yes  or  no,  and  be  may 
say  he  can  not  answer  this  question  without  implicating  him- 
self. But  in  this  case,  it  is  said,  if  the  witness  is  bound  to  tell 
who  bet  at  the  game,  without  naming  himself,  then  those  per- 
sons who  are  named  will  be  examined  as  to  the  fact  whether  he 
bet;  and  if  the  witness  is  not  compelled  to  name  who  did  bet, 
then  they  will  remain  unknown  to  the  grand  jury,  and  can  not 
be  examined  whether  the  witness  bet.     I  understand  this  doo« 
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trine  to  be  grounded  more  on  the  fear  of  retaliation  than  on 
any  sound  principle  of  law.  Will  the  law  permit  a  man  to  keep 
offenses  and  offenders  a  secret  lest  the  offenders  should  in  their 
turn  give  evidence  against  him  ?  I  have  looked  into  the  cases 
cited  Ht  the  bar,  and  I  am  unable  to  perceive  any  principle,  in 
any  of  them,  which  ought  to  vary  the  foregoing  opinion. 

The  supersedeas  is  refused  in  this  case;  and  also  in  the  case 
of  Kenibly  v.  The  Slate. 


Cited  in  Stale  v.  Terry,  30  Mo.  372,  as  having  decided  that  a  qnestion 
whether  a  witness  knew  that  any  person  had  violated  the  laws  against 
gaming  in  the  oonnty  within  the  last  year,  might  be  asked  by  the  grand 
jury. 

FaiviLEaB  or  Wmncss.— See,  on  this  snbject,  note  to  Fries  v.  Brugler^  21 
Am.  Dec.  65. 


Heotob  V.  The  State. 

[2  ICXBSOUBI,  166.] 

ComnsaiONS  of  Psisoner  Extorted  by  Pain,  or  made  nnder  the  inflnenoe  of 
hope  or  fear,  are  not  admissible  in  evidence  against  him. 

It  is  for  thb  Court,  and  not  for  the  Jury,  to  Determine  whether  or  not 
a  confession  is  sufficiently  free  and  voluntary  to  be  competent  testimony. 

JUBT  MAY  BE  DISCHARGED  OwiNO  TO  THE  SiCKKESS  of  One  of  the  jUTOrS,  OVeO 

after  they  have  heard  the  evidence  and  retired. 

iNDiOTMfeNT  for  burglaiy.  On  writ  of  error.  The  opinion 
states  the  case. 

By  Court,  MoGibk,  G.  J.  This  was  an  indictment  for  bur- 
glary. In  the  course  of  the  trial,  certain  instructions  were 
asked  for  by  the  prisoner's  counsel  and  refused,  and  other  in- 
structions given  in  lieu  thereof  and  objected  to.  A  part  of  the 
testimony  was,  that  about  half-past  ten  o'clock  at  night,  when 
the  burglary  was  discovered,  certain  persons  caught  Hector,  and 
began  to  flog  him  to  make  him  confess  what  he  knew  concern- 
ing the  burglary  and  stealing  of  the  money  mentioned  in  the 
indictment.  That  they  continued  flogging  all  night,  that  he 
screamed  under  the  lash,  and  said  if  they  would  release  him  he 
would  find  the  money.  The  state  then  examined  one  McEinney, 
who  said,  that  about  daybrealf  he  was  awakened  by  a  loud 
holloaing  or  screaming  in  the  rear  of  his  house,  that  he  arose, 
and  ou  inquiry  was  informed  by  some  persons  there,  near  his 
house,  that  certain  persons  were  flogging  the  slave.  Hector,  to 
compel  him  to  discover.  That  when  Hector  heard  the  witness' 
voice  he  called  on  him  to  come  to  his  assistance;  that  then  the 
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witness  went  to  Hector,  and  told  him  if  be  took  the  money  he 
ought  to  confess,  and  then  asked  Hector  if  he  took  the  money. 
That  Hector  replied  that  he  took  the  money,  and  that  he 
would  show  where  it  was,  but  that  he  did  not  wish  the 
persons  who  had  been  flogging  him  to  accompany  bim.  That 
tbe  money  was  at  Mr.  Menard's,  his  master's  house,  and  that  if 
the  witness  would  go  there  alone  with  him,  he  would  find  the 
money.  That  the  other  persons  would  not  consent  to  that,  un- 
less they  also  would  be  allowed  to  go  along,  and  then  Hector, 
the  witness,  and  the  other  persons,  went  to  tbe  house  of  Mr. 
Menard  and  did  not  find  any  money.  That  witness,  conceiving 
that  Hector  had  deceived  him,  gave  him  several  lashes  with  a 
oowskin,  and  then  left  him. 

Tbe  prisoner's  counsel  then  moved  tbe  court  to  exclude  Mc- 
£inney's  testimony  from  the  jury,  on  the  ground  that  the  con- 
fession of  Hector  was  not  freely  and  voluntarily  made,  but 
extorted  by  pain,  etc.,  which  motion  the  court  overruled;  and 
the  prisoner's  counsel  also  prayed  the  court  to  exclude  from 
the  consideration  of  tbe  juiy,  all  the  confessions  which  were 
extorted  from  him,  which  the  court  refused. 

But  instructed  tbe  jury  that  they  should  exclude  from  their 
consideration  any  confession  made  by  Hector  under  the  influ- 
ence of  torture,  or  pain,  or  hope,  or  fear,  but  that  tbe  confes- 
sions of  the  defendant,  which,  in  their  opinion,  were  given  freely 
and  voluntarily,  should  be  taken  as  good  evidence  against  the 
prisoner,  which  instruction  was  objected  to,  etc. 

Tbe  first  question  to  be  considered  is,  did  the  court  err  in  re- 
fusing to  exclude  the  testimony  of  McEinney  from  the  jury  ?  I 
think  in  this  the  court  did  err. 

Hector  had  been  under  the  lash  the  greatest  part  of  the 
nigbt.  This  circumstance  might  of  itself  be  sufficient  to  sub- 
due him  into  any  confession  required.  No  doubt  when  he  saw 
McKinney  he  hoped  for  some  relief  and  asked  bim  for  it,  but 
he  was  told  if  be  was  guilty  he  should  confess,  and  then  was 
asked  if  he  took  tbe  money,  to  which  he  replied  he  had  taken 
it  and  offered  to  show  where  it  was.  This  all  might  have  been 
done,  and  most  probably  was,  to  gain  a  respite  from  pain; 
which  view  of  the  subject  is  strengthened  by  the  fact  that  no 
money  was  found  where  tbe  party  and  prisoner  went  to  look 
ior  it. 

The  court  erred  in  instructing  tbe  juiy  that  all  the  confes- 
4dons,  freely  and  voluntarily  made,  were  evidence.  And  those 
not  of  this  character  not  evidence.     Whether  a  confession  is 
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sufficiently  free  and  yoluntary  to  be  competent  testimony,  is  a 
matter  of  law  to  be  decided  by  the  court  and  not  by  the  jury. 
In  this  case  there  was  no  confession  made  other  than  that 
made  to  McEinney,  that  he  took  the  money,  which  I  consider 
made  under  the  influence  of  pain,  which  should  by  the  couri 
have  been  excluded  from  the  consideration  of  the  jury. 

Another  point  made  by  the  prisoner's  counsel  is,  whether, 
after  a  jury  have  been  sworn,  heard  the  evidence,  and  retired 
to  consider  of  their  verdict,  they  can  be  discharged  on  account 
of  the  sickness  of  one  of  the  jurors.  In  this  case  the  juror  was 
sworn,  and  on  his  oath  declared  he  was  unable,  by  reason  of 
sickness,  to  serve  any  longer,  and  then  the  whole  were  dis- 
charged. We  are  of  opinion  that  there  is  no  error  on  this 
point. 

Judgment  reversed  and  sent  back  for  a  new  trial. 


Cited  in  Hawkins  v.  Th^.  State,  7  Mo.  192;  State  v.  Brodman,  46  Id.  567; 
and  in  Staie  v.  Ilogan,  54  Id.  193,  to  the  point  that  confesBions  induced  by 
the  flattery  of  hope,  or  the  terror  of  punishment,  are  not  admissible  in  evi- 
dence. And  in  State  v.  Duncan,  64  Id.  265,  to  the  point  that  it  was  properly 
left  to  the  jury  to  determine  whether  or  not  the  confessions  were  voluntary. ' 

CoNTisssiONS  Induced  bt  Hops  ob  Fear  are  not  admissible  in  evidence: 
Commonwealth  v.  Kruipp,  20  Am.  Dec.  491,  note  505;  State  v.  Guild,  18  Id. 
404.  But  in  Commonwenlth  v.  Knapp,  20  Id.  534,  it  was  decided  that  the 
confessions  of  an  accomplice,  made  in  writing  on  the  promise  of  exemptioD 
from  punishment  if  he  would  turn  state's  evidence,  are  admissible  against 
himself,  should  he  refuse  to  testify  on  behalf  of  the  government  on  the  trial 
of  his  principal 
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13  Hznoina,  21.1 
Aonov  OF  DsBT  will  not  Lib  on  a  contract  for  the  payment  of  a  stipa* 
lated  sum  in  property. 

Debt.  Error  to  the  Bandolph  circuit  court.  The  opinion 
Btatea  the  case. 

By  Court,  Wash,  J.  This  was  originally  an  action  of  debt^ 
commenced  bj  Kirby  v.  Snell,  before  a  justice  of  the  peace,  m 
which  the  plaintiff  had  judgment;  from  which  the  defendant 
appealed  to  the  circuit  court,  where,  on  the  trial  de  novo,  the 
plaintiff  again  had  judgment;  to  reverse  which  Snell  has  brought 
his  writ  of  error  into  this  court.  The  summons  was  in  debt. 
The  evidence  is  preserved  by  a  bill  of  exceptions,  consisting  of 
an  account  stated,  in  which  Eirby  charges  Snell  "  To  one  mar^ 
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for  forty  dollars/'  and  the  testimony  of  a  witness,  who  testified 
that  the  plaintiff,  in  the  month  of  July,  1830,  sold  to  the  de- 
fendant a  ceitaiu  mare  for  forty  dollars,  eighteen  dollars  of 
which  was  to  be  paid  in  a  saddle  on  the  fifteenth  of  September 
next  following  the  contract,  eleven  dollars  to  be  paid  in  cattle^ 
at  the  same  time,  the  balance  in  pork  at  the  next  killing  time. 
Upon  this  state  of  facts,  the  defendant's  counsel  moved  th& 
circuit  court  to  instruct  the  jury:  1.  That  the  plaintiff  can  not 
recover  in  his  action  of  debt,  unless  the  demand  proved  before 
them  was  for  the  payment  of  money;  2.  That  the  evidence  in- 
troduced by  the  plaintiff  is  inadmissible  to  support  the  account 
filed,  etc.;  3.  That  if  the  jury  believed  from  the  testimony  thai 
the  contract  proved  was  a  sale  of  the  plaintiff  to  defendant  of  a 
mare  for  which  the  defendant  agreed  to  give  certain  property^ 
and  that  the  term  "  dollars  "  was  used  only  to  know  how  much 
of  each  kind  of  property  was  to  be  paid,  the  evidence  is  inad- 
missible under  the  account  filed  and  in  this  form  of  action;, 
which  instructions  the  circuit  court  refused  to  give,  and  thei^ 
instructed  the  jury  that  the  action  of  debt  would  lie,  and  that 
the  testimony  of  the  witness  could  properly  be  received  to  sup- 
port the  account  filed  in  this  action.  To  which  opinion  of  the 
court  in  refusing  the  instructions  prayed  for  and  giving  the 
instructions  to  the  jury,  the  defendant  excepted,  and  now 
assigns  it  for  error.  The  point  relied  on  is  that  an  action  of 
debt  will  not  lie  in  this  case,  and  on  this  the  law  is  clearly  with 
the  plaintiff  in  error.  An  action  of  debt  will  not  lie  on  a  con- 
tract for  the  payment  of  a  stipulated  sum  in  property.  It  must 
not  depend  upon  any  subsequent  valuation  to  settle  the- 
amount.  This  doctrine  has  been  well  settled :  See  1  Bibb,  35^ 
and  487;  2  Id.  684;  1  Litt.  30.  In  this  case  it  is  clear  the  prop- 
erty, and  not  the  money,  is  the  object  of  the  contract.  The 
authorities  cited  by  the  defendant's  counsel  are  in  perfect  ac- 
cordance with  this  doctrine,  or  do  not  at  all  impugn  it.  In  the 
case  of  Dunklin,  Edwards,  and  Cravens  v.  McKee,  decided  by 
this  court,  1  Mo.  128  [13  Am.  Dec.  474],  it  is  held  that  an  action 
of  debt  will  lie  on  a  contr^t  for  the  payment  of  money  with 
the  privilege  of  paying  the  whole  or  any  part  of  it  in  work  at  a 
given  time,  and  that  the  privilege  of  paying  the  debt  in  work 
was  only  a  means  by  which  the  payment  of  the  money  might  be 
defeated,  and  was  nothing  but  a  defeasance.  The  difference  in 
that  case  and  the  one  before  the  court  is  too  obvious  to  require 
analysis  or  discussion.  In  the  case  of  Cornelius  v.  McDonald,, 
also  decided  by  this  court,  2  Mo.  65,  the  point  was  not  raised 
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in  either  court.  The  case  of  Smith  y.  Smith,  2  Johns.  235,  has 
been  entirely  mistaken.  It  is  placed  by  the  counsel  for  the 
plaintiff  expressly  on  the  acknoivledgment  of  the  debt  by  the 
defendant,  and  the  court  say  that  the  consideration  of  the  note 
is  proved  by  the  full  and  satisfactory  acknowledgment  of  the 
debt  by  the  defendant.  There  the  question  was  not  raised, 
whether  the  note  was  for  property  or  for  money.  The  proof 
was  the  full  acknowledgment  of  debt,  and  independent  of  the 
proof  on  which  it  was  expressly  decided,  the  fair  construction 
of  the  contract  as  set  out  in  the  note,  would  have  authorized 
the  court  to  regard  it  as  a  contract  to  pay  money,  with  the  priv- 
ilege of  discharging  the  debt  in  land,  etc. 

Upon  the  whole,  therefore,  we  think  the  circuit  court  erred, 
And  the  judgment  is  reversed  with  costs. 

Notes  Patablb  in  Sfbcdio  Abtiglis. — See  note  to  Boberii  ▼.  Beat^f  21 
Am.  Dea  422. 
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[8  HsHMnmi*  40.] 

TALmrrr  or  Ldcitation  on  Poweb  to  Sell  in  a  Deed. — ^A  limitstioii  or 
personal  restraint  on  the  power  to  sell  in  a  deed  is  valid;  and  the  period 
of  such  limitation  may  be  extended  beyond  the  time  when  the  grantee 
attains  the  age  of  majority. 

CSSTOPPEL. — To  pass  an  estate  by  estoppel,  the  party  must  have  power  to 
pass  it  by  a  direct  conveyance. 

Chanob  in  Law  Fixing  Age  of  MAJOBnr  does  not  affect  a  limitation  on 
the  power  of  a  grantee  to  sell  before  ho  attains  a  certain  age. 

£uKvrvoB  OF  Several  Grantees  may  Convey  an  estate  limited  to  them 
on  condition  that  they  could  only  dispose  of  it  with  the  consent  of  all, 
and  that  in  case  any  of  them  should  die,  the  survivors  should  be  the 
heirs  of  the  deceased. 

Default  in  Payment — How  Waived. — ^Where  a  deed  was  conditioned  to 
be  void  unless  the  consideration  was  paid  at  a  specified  time,  the  grantor 
is  the  only  person  who  can  take  advantage  of  a  breach  of  the  condition, 
and  by  afterwards  accepting  payment  he  waives  that  advantage. 

Ejectment.  Error  to  the  St.  Louis  circuit  court.  The 
opinion  states  the  case. 

By  Court,  Wash,  J.  This  was  an  action  of  ejectment  brought 
by  Fryer  against  Dougal  to  recover  a  lot  of  ground  in  the  city 
of  St.  Louis.  The  case  was  submitted  to  the  court  below,  and 
the  facts  found  after  the  manner  of  a  special  verdict,  and  upon 
the  finding,  judgment  was  rendered  for  Fryer,  to  revierse  which 
Dougal  DOW  prosecutes  his  writ  of  error  in  this  court. 
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The  facts  as  found  by  the  special  verdict  are,  in  substance, 
that  on  the  eighth  day  of  NoTember,  1803,  Santiago  Glamorgan 
and  Joseph  Braseau,  at  St.  Louis,  in  the  province  of  Upper 
Louisiana,  before  Carlos  Dehault  Delasous,  then  lieutenant- 
govenor  of  Upper  Louisiana,  in  the  office  of  a  public  scrivener, 
and  in  the  presence  of  two  attesting  witnesses,  executed  an 
instrument  of  writing,  by  which  the  said  Glamorgan  sold, 
<)eded,  transferred,  and  abandoned  to  said  Joseph  Braseau, 
forever,  among  other  things,  a  lot  of  ground  of  one  hundred 
and  twenty  feet  front,  by  two  hundred  feet  in  depth,  situated 
in  the  upper  part  of  the  city  of  St.  Louis,  on  Ghurch  street, 
«tc.,  to  have  and  dispose  of  it  according  to  his  will,  as  of  a 
thing  to  him  appertaining  and  rightfully  acquired,  and  ac- 
knowledged to  have  received  the  consideration  of  said  sale  at 
the  time  of  the  execution  thereof;  and  the  court,  sitting  as  a 
jury,  further  found,  that  the  said  Joseph  Braseau,  by  the  same 
instrument  in  writing  (in  consideration  of  the  friendship  which 
he  professed  for  his  godson,  called  St.  Eutrope,  the  natural  son 
of  said  Glamorgan,  as  also  for  two  other  natural  children  of 
eaid  Glamorgan,  one  a  little  girl  called  Apoline,  who  is  described 
in  said  instroment  as  being  of  the  age  of  eight  months,  the 
other  a  little  boy  called  Cyprian  Martial,  who  is  also  described 
in  said  instrument  as  being  of  the  age  of  about  five  months), 
made  a  pure,  irrevocable  donation  of  the  said  lot  to  the  said 
8t.  Eutrope,  Apoline,  and  Cyprian  Martial,  to  be  disposed  of  aa 
of  a  thing  to  them  appertaining  in  full  propriety  and  rightfully 
acquired,  upon  the  burthen  and  condition  of  not  being  able  to 
use  the  said  lot  for  selUng  it,  incumbering  it,  or  pledging  it, 
before  the  youngest  shall  have  twenty-five  years  complete,  when 
they  all  unanimously,  and  with  one  consent,  may  dispose  of  the 
same  according  to  their  free  will;  and  in  case  the  said  boys 
or  girl  shall  die  before  the  age  of  twenty-five  years,  or  after, 
those  remaining  alive  shall  be  heirs  of  the  said  deceased,  that 
is,  if  said  deceased  shall  have  no  children  to  inherit,  but  in  that 
case  those  children  shall  be  heirs  on  the  part  of  the  deceased 
father  or  mother. 

And  the  court  sitting  as  a  jury  did  further  find,  that  said  in- 
strument in  writing  was  recorded  in  the  office  of  the  recorder 
of  the  county  of  St.  Louis,  on  the  eighteenth  day  of  July,  1825, 
that  the  said  St.  Eutrope  was  bom  free  on  the  thirteenth  of 
April,  1802;  that  the  said  Apoline  was  bom  free  on  the  seventh 
of  February,  1803,  and  that  the  said  Cyprian  was  born  free  on 
the  tenth  of  June,  1803;  that  before  the  fifteenth  of  November* 
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1826,  said  Eutrope  died  intestate,  withont  issue;  that  on  the 
said  last  mentioned  day,  the  said  Apoline  and  Cyprian  executed 
in  due  form  of  law  a  deed  of  partition,  which  was  duly  ac- 
knowledged and  recorded  in  the  proper  office  on  the  third  of 
July,  1827;  that  previous  to  the  twentieth  of  September,  1827, 
the  said  Cyprian  died  intestate,  and  without  issue,  and  that  on 
the  said  twenty-first  of  September,  1827,  the  said  Apoline  ex- 
ecuted, for  a  Taluable  consideration,  a  deed  to  Charles  Collins, 
which  was  duly  acknowledged  and  recorded  the  twenty-ninth 
of  January,  1828;  that  on  the  ninth  of  July,  1828,  the  said 
Apoline,  for  a  valuable  consideration,  executed  also  a  deed  to 
the  plaintiff  below  (Fryer),  which  was  duly  acknowledged  and 
recorded  on  tLe  eleventh  of  July,  1828;  that  the  consideration 
of  six  hundred  dollars  expressed  in  the  last  mentioned  deed, 
was  paid,  though  not  at  the  time  stipulated;  that  the  lot  in  the 
declaration  mentioned  is  part  of  the  lots  specified  in  the  said 
several  deeds  executed  by  said  Cyprian  and  Apoline,  and  by 
said  Apoline,  and  is  part  of  the  lot  conveyed  by  Clamorgan  to 
Braseau,  and  by  Braseau  to  St.  Eutrope,  Apoline,  and  Cyprian, 
as  aforesaid;  that  the  lot  in  the  declaration  mentioned  was  con- 
veyed by  the  said  Charles  Collins  to  the  defendant  Dougal,  on 
the  twenty-second  of  November,  1827,  and  that  said  Dougal 
was  in  possession  thereof  at  the  commcDcement  of  the  suit. 
The  several  deeds  referred  to  are  set  out  in  the  special  verdict, 
and  form  part  thereof.  In  the  deed  from  Apoline  to  Collins, 
she  covenants  to  warrant  and  defend  the  title  of  the  premises 
in  dispute  in  and  to  the  said  Charles  Collins,  his  heirs  and 
assigns,  etc.,  against  the  claims  of  all  persons,  etc. 
For  the  plaintiff  in  error  it  is  insisted: 

1.  That  Fryer  is  estopped  by  the  deed  from  Apoline  to  Col- 
lins, as  privy  in  estate  and  conti*act,  with  full  notice  of  the 
prior  sale,  as  is  evidenced  by  his  own  deed,  etc. 

2.  That  the  deed  to  Fryer  is  fraudulent  and  void,  both  by 
statute  and  at  common  law. 

8.  That  the  deed  to  Collins  is  good,  and  effectual  to  convey 
all  the  interest  the  vendor  had  at  the  time,  notwithstanding  the 
condition  in  the  deed  from  Braseau. 

4.  That  if  the  deed  to  Collins  be  inoperative,  so  also  is  the 
deed  to  Fryer,  for  the  samo  condition  which  limits  the  right  to 
sell  to  twenty-five  years,  also  limits  it  forever  unless  done 
unanimously,  and  with  one  consent. 

5.  The  deed  to  Fryer  is  void,  for  that  the  six  hundred  dollare 
were  not  paid  as  stipulated,  and  the  deed  was  to  be  void  unless 
they  were  bo  paid,  etc. 
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6.  It  was  also  urged  that  the  condition  or  limitation  in  the 
deed  from  Braseau  was  lepugnant  and  void  for  that  reason. 
If  this  last  position  were  true,  the  cause  could  be  readily  dis- 
posed of;  but  we  can  not  view  it  in  that  light.  The  limitation 
is  not  upon  the  estate,  but  upon  the  power  to  sell,  etc. ,  and 
may  well  accord  with  the  maxim,  that  he  who  has  power  to 
giye,  has  power  to  prescribe  the  terms  of  the  gift,  and  cujua  est 
dare  eju8  est  disponere.  It  is  not  repugnant  to  the  full  property 
conveyed  in  the  deed  from  Braseau,  that  the  power  of  full 
enjoyment  or  alienation  is  withheld  for  a  precise  or  limited 
period,  t.  &.,  until  the  age  of  majority  under  the  Spanish  law. 
The  condition  was  uot  only  not  illegal,  but  in  strict  accordance 
with  the  law  then  in  force.  It  is  not  belieyed,  however,  that 
any  provision  in  the  Spanish  law,  in  force  at  that  period,  would 
have  prevented  Braseau  from  extending  the  limitation  beyoud 
the  age  of  majority.  The  principles  of  the  common  li^w  as- 
suredly would  not  have  prevented  him  from  doing  so.  The 
limitation  or  personal  restraint  on  the  power  to  sell,  etc.,  im- 
posed by  Braseau,  being  valid,  let  us  consider  the  other  points 
as  they  have  been  raised. 

1.  Then  is  Fryer  or  Apoline  estopped  by  the  deed  to  Col- 
lins? We  think  not.  If  so,  that  would  be  done  indirectly, 
which  could  not  have  been  done  directly.  To  pass  an  estate  by 
estoppel,  the  party  must  haye  had  power  to  pass  it  by  a  direct 
conveyance;  which  in  this  case  Apoline  had  not. 

2.  Is  the  deed  to  Fryer  fraudulent  and  void?  This  must 
depend  upon  the  validity  of  the  deed  from  Apoline  to  Col- 
lins. Under  the  view  we  have  taken  of  the  matter,  Apoline  had 
DO  power  to  sell  to  Collins,  and  might  well  avoid  her  deed  in 
that  behalf,  and  we  would  liken  it  to  a  conveyance  made,  at 
this  day,  by  a  minor  under  our  law  who,  on  arriving  at  the  age 
of  majority,  should  sell  to  a  person  who  had  full  knowledge  of 
the  previous  conveyance. 

As  to  the  third  point,  in  addition  to  what  has  been  before  said, 
the  change  in  the  law,  making  twenty-one  instead  of  twenty-five 
years  the  age  of  majority,  can  not  change  or  affect  the  limita- 
tion. If  it  were  legal  at  the  time  it  was  imposed,  however  ar^ 
bitrary  and  unreasonable  it  might  seem,  it  would  still  be  good 
tor  the  term  prescribed. 

4.  The  fourth  point  raised  has  no  force  in  it.  The  terms 
of  the  deed  from  Braseau  show  plainly  that  in  case  any 
of  the  grantees  should  die  without  issue,  before  the  expiration 
of  the  period  limited,  the  x^art  or  portion  of  those  dying  should 
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bolong  to  the  Burrivor,  and  Apoline  is  shown  to  have  been,  ai 
the  date  of  her  deed  to  Fryer,  sole  surTivor — the  other  grantees 
having  died  without  issue — so  that  her  consent  alone  was  sof- 
ficient  to  pass  the  estate,  which  should  have  been  dpne  '*  unani- 
mously and  with  one  consent "  had  the  other  grantees  or  either 
of  them  been  living. 

5.  It  is  sufficient  that  the  only  party  who  could  take  ad-» 
vantage  of  the  condition,  accepted  the  money  tendered  on  a 
different  day,  and  thereby  waived  that  advantage. 

Upon  the  whole  matter,  therefore,  the  judgment  of  the  ^sir- 
cuit  court  is  affirmed,  with  costs. 


The  deciiion  in  this  case  was  subsequently  approved,  and  its  anthority 
ognized,  as  to  the  power  of  Apoline  to  sell  to  Collins  when  she  did  sell,  in 
CoUina  v.  Glamorgan,  6  Mo.  273;  as  to  her  inability  to  convey  before  attain- 
ing the  age  of  twenty -five  years,  although  the  law  introduced  since  the  ez»- 
cntion  of  Braseau's  deed  fixed  the  age  of  majority  at  twenty-one  yean,  in 
CoIUm  V.  Glamorgan,  0  Id.  270;  and  as  to  the  invalidity  of  the  partition,  be» 
tween  Apoline  and  Cyprian,  in  Glamorgan  v.  Lane,  9  Id.  46L 


Scott  v.  Hill. 

[SUuaoUBx,  88.] 

JuDOiCEHT  MAT  BB  RxyDEBED  AOAixsT  A  GABinsHBB  for  an  smount  ezoeed- 
ing  that  of  the  plaintifiTs  judgment  against  the  defendant. 

Dbbt  Evidbnobd  bt  Kotb  Patablb  to  Order  may  be  attached;  but  the 
plaintLS^  in  order  to  recover  judgment  against  a  garnishee,  must  show 
that  the  defendant  was  still  the  holder  of  the  note. 

Ebbob  to  the  St.  Louis  circuit  court.  The  opinion  states  the 
case. 

By  Court,  Wash,  J.  This  was  a  suit  commenced  by  the 
defendants  in  error,  Hill  and  McGunnegle,  by  attachment 
against  Oliver  Hudson.  The  writ  was  served  on  William  K. 
Rule,  of  the  firm  of  Scott  &  Rule,  on  the  twenty-fourth  day  of 
August,  in  the  year  1830,  as  garnishee.  Interrogatories  being 
filed,  Bule  answered  for  himself  and  Scott  his  partner,  and 
stated  that  he  was  the  acting  partner  of  said  firm;  that  on  or 
before  the  twentieth  of  July,  1830,  the  said  Scott  and  Bule  pur- 
chased at  auction  and  private  sale,  goods,  wares,  and  merchan- 
dise of  said  Hudson,  to  the  amount  of  one  thousand  three  hun- 
dred and  forty  dollars  and  thirty-nine  cents,  for  which  sum 
they,  on  the  second  day  of  August,  in  that  year,  executed  their 
promissory  note  (antedated  twentieth  of  July,  1830,  to  oorre- 
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spond  with  the  date  of  the  purchase),  payable  to  the  order  of 
Jabez  Warner,  at  the  office  of  discoant  and  deposit  of  the  Bank 
of  the  United  States,  at  St.  Louis,  three  months  after  the  date 
thereof;  that  said  Warner,  for  the  accommodation  of  Scott  and 
Bule,  indorsed  said  note  in  blank,  and  that  they  delivered  it  to 
Hudson  in  payment  for  the  goods  purchased  as  above  men- 
tioned. Some  few  days  after,  Hudson  absconded,  taking  with 
him,  as  Bule  said  he  believed,  the  said  note;  but  it  appears  the 
said  note  was  afterwards  indorsed  by  Hudson  or  some  other 
person,  and  discounted  or  deposited  in  the  branch  Bank  of  the 
United  States  at  Boston;  that  he  knows  not  whether  Hudson 
parted  with  the  said  note  for  a  valuable  consideration,  but 
thinks  it  probable;  that  when  said  note  became  due,  viz.,  on  the 
twenty-third  of  October,  1830,  it  was  in  the  possession  of  the 
said  office  of  discount  and  deposit  in  St.  Louis,  and  that  they 
still  owe  the  said  amount  to  somebody,  and  pray  the  court  to 
say  what  is  the  law  in  such  cases,  and  to  whom*  they  may  safely 
pay  the  money,  and  denies  having  any  property  of  Hudson,  or 
owing  him  anything  other  than  as  above  mentioned.  The  cir- 
euit  court  rendered  judgment  against  the  garnishees,  Scott  and 
Bule,  for  one  thousand  three  hundred  and  forty  dollars  and 
thirty-nine  cents,  the  whole  amount  which  they  owed  Hudson; 
and  the  amount  of  the  judgment  which  the  plaintiffs  in  the  ac- 
tion. Hill  and  McGunnegle,  had  obtained  against  Hudson,  the 
defendant,  is  but  five  hundred  and  sixty  dollars  and  twenty* 
seven  cents.  It  is  contended  that  there  is  error  in  the  judg* 
ment  of  the  circuit  court: 

1.  Li  giving  judgment  against  the  garnishee  for  more  than 
the  amount  of  the  plaintiffs'  judgment  against  the  defendant. 

2.  That  the  plaintiffs  ought  to  have  shown,  that  at  the  time  of 
the  attachment  of  the  debt  by  Hill  and  McGunnegle  in  the  hands 
of  the  garnishees,  Hudson  had  not  transferred  the  note  to  any 
other  person. 

8.  That  the  note  in  question  being  negotiable,  "  is  not  the 
subject  of  attachment  as  against  third  persons  to  whom  it  had 
been  passed  by  Hudson  without  notice  whether  before  or  after 
the  attachment  served." 

1.  The  counsel  for  the  defendants  in  error  contends  that  the 
judgment  of  the  circuit  court  was  rightly  given  for  the  whole 
sum  found  to  be  due  from  the  garnishee  to  the  defendants,  be- 
cause the  defendants  might  perhaps  be  insolvent,  and  that  in 
such  "  case  the  plaintiffs  might  not  be  able  to  obtain  the  whole 
of  their  demand,  and  would  be  in  no  better  situation  than  other 
creditors." 
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The  ninth  section  of  the  attachment  law  requires,  that  in  case 
the  plaintiff  deny  the  truth  of  the  garnishee's  answer,  the  court 
or  a  jury,  if  one  be  required,  shall  inquire  what  is  the  true 
amount  due  from  the  garnishee  to  the  defendant,  etc.  And  that 
the  court,  if  the  finding  be  against  the  garnishee,  shall  grant 
judgment  against  him  in  favor  of  the  x)laintiff,  for  the  whole 
amount  of  the  debts  found  to  be  due  from  him  to  the  defend- 
ant, and  the  moneys,  and  the  value  of  the  goods  and  chattels, 
and  effects,  found  or  acknowledged  to  be  in  his  possession,  be- 
longing to  the  defendant,  with  the  costs  of  such  inquiry.  Al^ 
though  it  can  not  for  a  moment  be  admitted  that  the  legislative 
power  intended  that  the  plaintiff  should  recover  from  the  gar- 
nishee more  than  he  was  entitled  to  receive  from  the  defendant, 
yet  it  is  plain  that  it  is  intended  that  the  whole  of  the  debts 
-due  from  the  garnishee  to  the  defendant,  as  well  as  the  value 
-of  the  goods  and  chattels  found  or  acknowledged  to  be  in  his 
possession  belonging  to  the  defendant,  is  to  be  subjected  to 
the  payment  of  the  plaintiff's  demand ;  but  whether  the  demand 
of  the  plaintiffs  is  to  be  satisfied  out  of  this  fund  to  the  ezclu- 
fiion  of  other  creditors,  is  not  necessary  now  to  be  said,  inas- 
much as  there  are  no  other  claimants  before  the  court.  The 
•court  will  not  presume  that  the  note  executed  by  the  garnishee 
to  the  dofendant  is  worth  less  than  its  nominal  value.  The 
judgment  of  the  circuit  court,  then,  in  this  particular,  appears 
to  be  correct,  and  the  point  is  ruled  for  the  defendants  in  error. 

2.  This  point  and  the  third  may  perhaps  bo  disposed  of  more 
easily  together  than  separately.  In  support  of  the  ground  here 
assumed,  it  is  urged  by  the  plaintiffs  in  error  that  it  is  impos- 
sible for  them  to  know  whether  at  the  time  of  serving  the  at- 
tachment they  were  indebted  to  the  defendant  Hudson,  that  he 
might  have  instantly  parted  with  his  interest  in  the  note  which 
they  executed  and  delivered  to  him;  that,  therefore,  the  plaintiffs 
ought  to  have  proved  that  the  note  was  not  assigned  at  the  time 
when  the  attachment  was  served,  and  it  was  further  contended 
that  it  could  not  have  been  the  intention  of  the  legislative 
power  to  subject  this  kind  of  paper  to  attachment;  this  paper 
being  transferable  by  delivery,  and  the  maker  of  the  note  being 
by  the  law  of  the  land  (for  the  law  merchant  has  been  decided 
to  be  such),  liable  to  the  holder.  The  duty  of  the  courts  is  so 
to  construe  the  laws  of  the  land,  that  if  possible  they  may  all 
stand;  but  if  they  can  not  all  stand,  the  last  expression  of  the 
legislative  will  must  stand  good,  and  the  former  must  yield. 
Another  nile  of  construction  is.  that  when  the  common  law  and 
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a  statute  law  conflict,  the  common  law  must  yield.  It  never 
could  have  been  the  intention  of  the  legislature  that  the  maker 
of  a  promissory  note,  whether  transferable  by  assignment  or 
delivery,  should  be  held  liable  to  pay  the  money  to  both  the 
holder  and  the  plaintiff  in  attachment.  It  remains  then  to  in- 
quire whether  the  terms  used  in  the  statute  are  sufficiently  com- 
prehensive to  embrace  this  kind  of  property.  The  words  used 
in  the  first  section  of  the  attachment  law  are:  **  Attach  the  said 
defendant  by  all  and  singular  his  lands  and  tenements,  goods, 
-chattels,  moneys,  credits,  and  effects."  The  terms  are,  we 
thiuk,  sufficiently  comprehensive  to  embrace  the  note  in  question  • 
It  being  settled  that  the  debt  due  by  this  note  is  such  prop- 
erty as  can  be  attached,  the  next  question  that  arises  is,  whether 
the  plaintiffs  have  given  such  evidence  of  the  indebtedness  of 
the  garnishees  as  to  entitle  them  to  a  judgment.  A  majority 
of  the  court  is  of  opinion  that  the  plaintiffs  in  this  action  should 
have  proved  that  at  the  time  this  attachment  was  served  on  the 
garnishees,  Hudson  was  the  holder  of  the  note.  They  not  hav- 
ing done  this,  the  circuit  court,  in  the  opinion  of  this  court, 
erred  in  rendering  judgment  against  the  garnishees.  Its' judg- 
ment is,  therefore,  reversed,  and  remanded  for  further  proceed* 
ings  in  conformity  with  this  opinion. 

ToMPKiKS,  J.,  dissenting. 

My  opinion  is,  that  the  plaintiffs  proved  enough  to  entitle 
them  to  a  judgment.  The  indorsee  of  Hudson  might  have 
come  in  and  interpleaded  (see  attachment  law),  or  in  case 
he  had  no  notice  of  the  attachment,  he  might  have  had  his  ac- 
tion against  the  plaintiffs  for  money  had  and  received  to  his  use. 
It  seems  to  me  to  be  but  a  reasonable  construction  of  the  statute, 
that  the  maker  of  a  promissory  note,  having  paid  the  same  under 
legal  compulsion,  should  be  discharged  from  any  liabilities  he 
might  have  incurred  under  the  law  merchant,  to  the  last  in- 
-dorsee  or  holder,  by  a  voluntary  payment  to  the  maker  or  other 
person  who  might  have  had  a  pnor  interest  in  it. 


Cited  to  the  point  that  the  plaintiff  most  show  that  the  payee  held  the 
4eoarity  when  the  process  was  served  on  the  garnishee,  in  St.  Louis  Perpetual 
Jns,  Co,  v.  Colien^  9  Ma  437;  Janny  v.  Bank  of  Mo.,  12  Id.  58.  In  the  case 
of  Quarlea  v.  Porter^  Id.  83,  McBride,  J.,  delivering  the  opinion  of  the  courts 
Md:  "Whilst  we  are  senrihle  of  the  difficulties  that  present  themselves,  in 
holding  that  debts,  evidenced  by  negotiable  paper,  may  be  attached  in  the 
lianda  of  the  payor,  to  satisfy  an  execution  debt  of  the  payee,  yet  such  appean 
to  u  to  be  the  statutory  piovisiona  of  this  state,  and  so  this  court  have  de« 
«cided,  in  the  case  of  SeoU  and  Sule  v.  HUl  di  MeOunnegU,** 
Am.  nao.  Vox..  ZXII~80 
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Lewis  v.  Whtttemorb. 

f 8  New  Hahpihirb,  864.] 

Whebb  thb  Dbbtor's  GrooDS  ABE  MixED  with  those  of  a  third  penon,  thoogb 
without  such  person's  knowledge,  the  sheriff  may  attach  and  hold  the- 
whole  until  the  stranger  identifies  his  goods  and  demands  a  redelivery. 

Where  ▲  Tenant  Sells  certain  farming  implements  to  his  landlord  in  con* 
sideration  of  a  debt  due  him,  but  continues  to  use  the  articles  about  the- 
farm,  such  sale,  being  open  and  not  calculated  to  give  the  tenant  a  falae 
credit,  is  not  fraudulent  as  to  his  attaching  creditors. 

Trespass  de  bonis  ai^porlatis,  Lewis  made  an  arrangement 
with  one  Haywood  by  which  the  latter  was  to  live  upon  and  cul- 
tivate a  tract  of  land  belonging  to  Lewis,  in  consideration  of  a  stip- 
ulated compensation,  and  of  the  privilege  of  using  the  products 
of  the  farm  for  his  family  needs.  After  Haywood  had  entered, 
and  had  been  in  possession  for  four  years,  the  defendant's 
deputy  served  an  execution  issued  against  Haywood,  by  taking 
a  quantity  of  com  stored  on  the  farm.  Haywood  told  the  officer 
that  part  of  the  corn  belonged  to  the  plaintiff  and  had  been 
mixed,  without  his  consent,  with  Haywood's.  The  deputy  took 
the  com  notwithstanding;  and  the  court  instructed  the  jury  that 
under  the  circumstances,  the  taking  was  not  a  trespass.  The^ 
deputy  also  seized  certain  farming  utensils,  which  had  belonged 
to  Haywood,  but  which  he  had  previously  conveyed  to  th» 
plaintiff  in  discharge  of  a  debt  due  him.  These  articles  the 
plaintiff  had  left  upon  the  farm.  The  court  instructed  the  juiy 
that  the  sale  was  fraudulent.  A  verdict  was  taken  for  th* 
plaintiff  subject  to  the  opinion  of  the  court. 

0.  H,  AiherUm,  for  the  plaintiff. 

IL  Parker f  contra. 
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By  CouBT.  The  direction  which  was  given  to  the  jury  in  this 
ease,  in  relation  to  the  corn,  was  correct.  It  is  immaterial 
whether  the  corn  had  been  mixed  with  the  plaintiff's  assent  or 
not.  It  was  all  in  the  possession  of  the  plaintiff's  agent,  Hay- 
wood, and  while  in  Haywood's  possession  had  beeu  intermixed. 
Haywood  at  first  told  the  officer  tliat  the  com  belonged  entirely  to 
the  plaintiff;  and  although  he  afterwards  informed  the  officer  that 
only  a  part  of  the  com  belonged  to  the  plaintiff,  it  does  not 
appear  that  he  stated  what  portion  was  the  property  of  the 
plaintiff.  It  was  the  duty  of  the  officer  to  attach  the  goods  of 
the  debtor,  notwithstanding  they  were  intermixed  with  the 
goods  of  the  plaintiff;  and  he  had  a  right  to  take  and  hold  the 
whole  until  the  plaintiff  identified  his  goods,  and  demanded  a 
redelivery:  Shumway  v.  Butter,  8  Pick.  443  [19  Am.  Dec.  840]; 
7  Mass.  127;  2  Bl.  Com.  405;  PettingiU  v.  BarOeU,  1  N.  H.  87; 
Cooper's  Justinian,  lib.  2,  f.  1,  sees.  17,  18. 

The  sheriff  can  not  be  treated  as  trespasser  for  doing  what 
he  had  a  right  to  do. 

If  the  plaintiff  gave  the  officer  notice  of  what  interest  he  had 
in  the  com,  and  demanded  a  return,  trover  may  be  maintained. 
If  the  officer  has  sold  the  whole,  after  notice  of  the  plaintiff's 
claim,  that  may  be  a  conversion.  But  trespass  does  not  lie  for 
the  original  taking. 

As  to  the  goods  which  were  sold  to  the  plaintiff  by  Haywood, 
if  it  appeared  that  the  sale  was  kept  secret,  and  that  Haywood 
continued  to  be  apparently  the  owner,  as  before,  the  case  would 
come  within  the  principle  of  the  case  of  Trask  y.  Botvers,  4  N.  H. 
809,  and  the  sale  must  be  deemed  fraudulent.  In  such  a  case 
the  secret  trust,  which  constitutes  the  fraud,  is  the  advantage 
which  the  seller  of  the  goods  derives  from  retaining  the  posses- 
sion apparently  as  owner,  and  thus  sustaining  his  credit. 

But  in  this  case  it  does  not  appear  that  there  was  any  secrecy 
in  relation  to  the  sale.  Haywood  was  indebted  to  the  plaintiff, 
and  sold  the  goods  to  pay  the  debt,  at  a  fair  price.  He  had  a 
right  to  pay  the  plaintiff  in  preference  to  any  other  creditor. 
And  if  the  sale  was  open,  and  the  possession  not  calculated  to 
give  Haywood  a  false  credit,  it  is  not  easy  to  imagine  any  trust 
in  the  case.  We  are  therefore  of  opinion  that  the  jury  were  mis- 
directed with  respect  to  those  goods,  and  the  verdict  must  be 
set  aside,  and 

A  new  trial  granted. 


AonoH  voB  Pbopebtt  Skized  undsb  Exscunoy.— See  note  to  Ihmkam 
r.  Wyekof,  20  Am.  Doo.  697. 
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PlEE  V.  EmEBSON. 


[6  NSW  HAXPtHZEE,  898.] 

Ah  Attobnbt  mat  Waivb  his  Client's  Riout  of  appeal  by  an  agreemeat 

of  record. 

Motion  to  dismiss  an  appeal,  and  supported  by  the  following 
stipulation  written  and  signed  on  the  back  of  the  writ: 

"  Grafton,  ss.:  C.  C.  Pleas,  September  Term,  1829.  J.  Pike 
y.  J.  Emerson.  In  this  case  it  is  agreed  that  the  judgment  of 
this  court,  in  this  cause,  shall  be  final  and  conclusive  if  against 
the  plaintiff,  he  hereby  waiving  his  right  of  appeal,  etc. 

"  Signed:  W.  T.  Hadduck,  for  the  plaintiff. 

W.  Smith,  for  the  defendant." 

OlcoU,  against  the  motion. 

W,  Smith,  in  support  of  the  motion. 

By  CouBT.  We  have  no  doubt  that  an  attorney  has  ax^ 
thority,  by  an  agreement  put  upon  file  in  the  cause,  to  bind  his 
client,  and  that  such  an  agreement  may,  in  many  cases,  be  spe- 
cifically enforced.  It  is  the  constant  practice  of  attorneys  to 
release  upon  the  record  a  party's  right  of  review,  and  no  one 
ever  supposed  that  in  such  a  case  a  writ  of  review  could  be  sus- 
tained. So  an  agreement  by  an  attorney  to  refer  a  cause  is 
binding  upon  his  client:  Alton  v.  Oilmanton,  2  N.  H.  520;  Gam" 
den  V.  Edie,  1  H.  Bl.  21;  Tales  v.  BasseU,  17  Johns.  461;  Has- 
kell V.  WhUney,  12  Mass.  47;  BucMand  v.  Conway,  16  Id.  396; 
F&maid  v.  Ladd,  4  N.  H.  370;  HoVcer  v.  Parker,  7  Cranoh,  436; 
7  Cow.  744;  6  Id.  387. 

The  court  has  power,  without  doubt,  in  case  of  fraud  or  mis- 
take, to  relieve  a  party  from  the  effects  of  such  an  agreement. 
But  while  an  agreement,  like  that  made  by  these  parties  in  the 
court  below,  remains  impeached,  we  are  of  opinion  that  no  ap- 
peal can  be  prosecuted  here. 

Appeal  dismissed. 


Little  v.  Gabdneb. 

£5  Nkw  HAXPtHzaa,  416.] 
A  Married  Woman  mat  Disseise  another  without  the  aaaent  of  her  hiia« 

band,  and  the  husband  will  be  liable  to  an  action  with  his  wife  for  mioh 

disseisin. 
Where  a  Husband  is  in  Possession  of  Land  in  right  of  his  wile»  a  writ  ol 

entry  must  be  brought  against  both. 
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Where  a  Referee's  Report  is  Lost,  judgment  may  be  rendered  upon  a 
copy,  or  upon  affidavits  of  its  contents. 

Writ  of  entry.  The  cause  was  submitted  by  a  rule  of  the 
court  to  referees,  who  prepared  and  filed  a  report.  This 
was  afterwards  taken  from  the  files  and  lost.  A  copy,  however, 
made  befoie  the  original  was  filed,  was  produced  and  certified 
to  by  the  referees.  The  questions  raised  were,  whether  this  ac- 
tion could  be  maintained  against  the  wife,  and  whether  judg* 
ment  could  be  rendered  upon  the  copy  of  the  report. 

SuUivan,  for  demandant. 

Mason  and  BeUon,  for  the  tenants. 

By  Court.  It  has  been  objected  in  this  case,  that  a  writ 
of  entry  can  not  be  maintained  against  a  husband  and  wife,  be* 
cause  a  wife  can  not  be  a  disseiseress.  But  this  is  a  mistake. 
A  married  woman  may  disseise  another  without  the  assent  of 
her  husband,  and  the  husband  will  be  liable  to  an  action  with 
his  wife  for  such  disseisin:  Perkins,  sec.  46.  But  a  married 
woman  can,  in  general,  disseise  only  by  her  own  actual  entry: 
Co.  Lit.  180,  b,  note  4;  Fitz  H.  N.  B.  179.  However,  where  a 
husband  is  in  possession  of  land  in  right  of  his  wife,  a  writ  of 
entry  must  be  brought  against  both:  Com.  Dig.,  ''Baron  and 
Feme,"  y;  Perkins,  sec.  46. 

Where  a  report  of  referees  is  lost,  we  have  no  doubt  that 
judgment  may  be  rendered  upon  a  copy  of  the  report,  duly 
proved,  or  upon  affidavits  of  the  contents  of  the  report:  Hill  v. 
Ibumaend.  8  Taunt.  45;  Cald.  163;  Bobinson  v.  Davis.  1  Stra.  526. 


Sabgent  v.  Geaham. 

[6  Nbw  Hamtbbibs,  mo.] 

To  Ck>N8TiTUTS  A  Vaud  Tendbr,  he  who  makes  it  must  be  ready  to  pay  and 
must  actually  offer  to  pay.  It  is  not  sufficient  that  a  person  is  present 
from  whom  the  money  might  be  borrowed,  unless  he  aotually  oonsentsto 
loan  it  for  the  purpose  of  the  tender. 

Wbit  of  entry  to  recover  a  tract  of  land  levied  upon  under  an 
execution,  and  conveyed  by  the  judgment  creditor  to  the  ten- 
ant. The  demandant  claimed  under  a  subsequent  execution, 
levied  upon  the  same,  accompanied  by  the  following  transac- 
tion: The  demandant's  attorney  proposed  to  pay  the  tenant 
the  amount  at  which  the  land  was  appraised,  under  the  former 
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judgment^  and  iniereBi,  if  he  would  accept  the  same  and  con- 
vey bis  interest  in  the  land  to  the  demandant.  The  tenant  re- 
iused  to  do  this  unless  he  received  a  further  sum  expended  bj 
Mm.  The  attorney  then  told  the  tenant  that  he  was  ready  to 
pay  him  the  sum  at  which  the  demanded  premises  were  ap- 
j>raised,  with  interest,  if  he  would  accept  it.  The  tenant  said 
he  would  not  receive  it.  The  attorney  did  not  produce  any 
money,  nor  state  that  he  had  it,  but  he  had  in  fact  in  his  pocket 
bank  bills  to  an  amount  eight  dollars  less  than  the  appraised 
value;  and  one  Currier,  in  whose  store  the  oflfer  was  made,  had 
one  hundred  and  fifty-five  dollars  which  he  would  have  loaned 
the  attorney,  had  he  applied  for  it.  But  the  attorney  did  not 
apply  for  it,  nor  did  he  know  that  Currier  had  it. 

2>.  French  and  BarileU,  for  the  demandant. 

SuMivan,  contra. 

By  Court,  Q-bsen,  J.  One  question  in  this  case  is,  whether 
there  was  a  legal  tender  of  the  amount  which  the  tenant  was 
entitled  to  receive. 

It  is  clearly  settled,  as  a  general  rule,  that  in  order  to  con- 
stitute a  legal  tender,  he  who  makes  it  must  be  ready  to  pay, 
or  at  least  must  have  within  his  immediate  reach  the  means  to 
pay,  and  must  actually  offer  to  pay:  Waders  case^  5  Co.  114; 
Bull.  N.  P.  155,  156;  French  v.  Watson,  2  Wil.  74;  Co.  Lit 
208,  a;  Thomas  v.  Evans,  10  East,  101;  Lealherdale  v.  Sweep- 
stone,  3  Car.  &  P.  342;  OlascoU  v.  Day,  5  Esp.  N.  P.  C.  48. 

But  it  is  not  necessaiy  in  all  cases,  in  order  to  constitute  a 
legal  tender,  that  the  money  should  actually  be  brought  forward 
as  well  as  offered.  If,  where  there  is  an  offer  to  pay,  the  party 
to  whom  the  offer  is  made  refuses  absolutely  to  receive  the 
money,  the  objection  that  the  money  was  not  brought  forward 
is  waived:  Bead  v.  Chiding,  2  Mau.  &  Sel.  86;  OlascoU  v.  Day, 
Peak.  N.  P.  C.  48;  19  Ves.  381;  D.  Breed  v.  -ffttrd,C  Pick.  356. 

And  it  is  not  necessary  that  the  person  making  the  tender 
should  have  the  money  in  his  own  possession  on  the  spot.  If 
the  sum  offered  is  absolutely  refused,  it  is  enough  that  the 
money  was  upon  the  spot,  and  ready  for  the  purpose:  Harding 
V.  Davis,  2  Car.  &  P.  77. 

It  is  not  necessary  in  all  cases  that  the  party  making  a  tender 
should  be  ready  to  pay  in  money  which  is  a  legal  tender.  Bank 
bills  are  not  a  lawful  tender:  Origley  v.  Oakes,  2  B.  &  P.  626; 
7  Johns.  476;  13  Mass.  235;  4  Stark.  Ev.  1391. 

Yet  a  tender  in  bank  bills  is  well  enough,  if  there  be  no  ob« 
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jection  to  the  tender  at  the  time  on  that  aooount:  Wright  y. 
Bead,  3  T.  B.  554;  1  Car.  &  P.  288. 

In  Buoh  a  case  the  person  who  makes  the  tender  is  not  pre- 
pared to  make  a  tender  that  can  ayail  him  anything,  if  an  ob« 
jection  is  made  to  the  money  offered.  But  as  bank  bills  pass 
current  as  money,  if  when  bills  are  offered  no  objection  is  made 
on  that  account,  all  objection  is  presumed,  with  great  propriety, 
to  be  waived. 

So  when  a  man  goes  with  the  money  in  his  pocket,  and  offers 
to  pay,  and  the  other,  to  whom  the  offer  is  made,  absolutely 
refuses  to  receive  the  money,  it  is  not  necessary  to  take  the 
money  and  actually  offer  it,  in  order  to  constitute  a  tender,  be- 
cause that  would  be  an  idle  ceremony. 

In  this  case  the  man  who  made  the  tender  had  not  the  money 
to  pay,  had  the  tender  been  accepted.  But  it  was  proved  there 
was  money  on  the  spot  which  he  might  have  borrowed.  We 
were  strongly  inclined  at  first  to  think  this  case  came  within  the 
principle  of  Harding  v.  Davia^  2  Car.  &  P.  77,  but  a  more  at- 
tentive consideration  of  the  subject  has  convinced  us  that  we  were 
mistaken  in  this.  In  that  case  the  money  was  not  only  in  the 
house  where  the  tender  was  made,  but  the  person  who  owned 
the  money  actually  offered  to  go  to  the  room  above  and  pro- 
duce it,  for  the  purpose  of  the  tender.  In  this  case  there  was 
no  attempt  to  borrow.  There  was  no  offer  to  lend.  It  was  not 
known  to  either  party  that  the  money  could  be  borrowed. 

In  the  case  of  Harding  v.  Davis,  the  money  may  be  consid- 
ered as  ready  to  be  tendered,  because  the  owner  of  it  offered  to 
produce  it,  and  deliver  it  to  the  person  to  whom  the  tender 
was  made.  But  in  this  case,  how  can  the  money  of  Mr.  Currier 
be  considered  as  ready  to  be  applied  to  the  purpose  of  the  ten- 
der, when  no  mortal  thought  at  the  time  of  thus  applying  his 
money? 

In  the  case  in  Carrington  and  Payne  the  owner  had  assented 
that  his  money  should  be  applied  to  the  purposes  of  the  tender. 
In  this  case  there  was  no  such  assent,  and  this  is  a  most  ma- 
terial difference.  How  could  his  money  be  considered  as  ready 
for  the  tender  before  he  assented  that  it  should  be  so  applied  f 
We  are,  on  the  whole,  of  opinion  that  to  hold  the  tender  made 
in  this  case  a  legal  one,  would  be  going  much  beyond  any 
adjudged  case  to  be  found  in  the  books.  Indeed  it  would  be 
to  hold  that  an  offer  of  the  money  absolutely  refused  is  a  legal 
tender,  although  he  who  makes  the  offer  has  not  the  money  to 
pay.    This  would  be  contrary  to  a  principle  of  law  perfectly 


472  Eix  t;.  Johnson.  [N.  H. 

well  settled,  that  he  who  makes  a  tender  must  be  ready  to  pay 
in  all  cases.     Our  opinion  on  this  point  renders  it  unnecesaazy 
to  cousider  the  other  points  in  the  case. 
Yerdict  set  aside,  and  a  new  trial  granted. 

What  Essential  to  a  Valid  Tbndeb. — See  notes  to  Behalg  ▼.  HoUk,  12 
Am.  Deo.  571;  BaUa  ▼.  Bates,  Id.  673;  Barney  ▼.  BUat,  Id.  70a 


firs  V.  Johnson. 

[6  Nbw  Haxpbhzbb,  690.] 

BoDNDiNa  Land  nr  ak  Extent  as  ranning  to  a  stake  at  the  riTsr,  theooa^ 
etc.,  to  a  stake  by  the  river,  makes  the  river  a  bonndazy. 

Describing  Afpbaisers  as  ''indifferent,  discreet  men,  freeholders  of  said 
county,"  does  not  show  that  they  possessed  requsite  qualification  ol 
residents  in  the  county. 

Trespass  q,  c.  f. ,  verdict  for  the  defendant,  by  consent,  sub- 
ject to  the  opinion  of  the  court  upon  the  following  facta: 
Joseph  Hutchins  being  seised  of  a  tract  of  land  of  which  the 
locps  in  quo  is  a  part,  one  Amorj  sued  out  an  execution  against 
hiia  and  caused'  it  to  be  extended  upon  a  parcel  thereof,  de- 
scribed in  the  sheriff's  return  as  follows:  **  Beginning  at,  etc., 
and  running  north,  56^  85'  west,  94  rods,  to  a  stake  at  the 
river;  thence  on  the  river,  north,  GP  40^  west,  23  perches; 
thence  north,  89^  BQT  west,  83  perches;  thence  north,  20^  20' 
west,  85  perches  and  8  links,  to  a  stake  by  the  river;  thence," 
etc.  At  the  time  the  extent  was  made  the  stakes  mentioned  in 
the  return  were  erected,  and  the  lines  described  were  run. 
The  stakes  were  placed  between  the  ridge  of  the  river  bank 
and  the  water,  the  southerly  one  about  one  rod  from  the 
water's  edge,  and  the  northerly  one  at  the  distance  of  eight  or 
ten  feet.  The  line  upon  the  river  nearly  coincided  with  the 
ridge  of  the  bank,  leaving  sometimes  more  and  sometimes  less 
land,  overgrown  with  bushes,  or  covered  with  sand,  between 
that  line  and  the  water.  But  when  the  water  rises  so  as  ta 
reach  the  stakes,  all  the  land  west  of  the  line  is  covered  with 
water.  To  the  land  lying  between  the  line  and  the  river,  which 
is  the  locus  in  quo,  gradual  accessions  by  alluvion  have  formed 
a  tract  of  between  three  and  four  acres. 

The  plaintiff  held  under  Amory,  who  immediately  after  hia 
extent  had  occupied  and  improved  the  land  to  the  river.  The 
defendant  claimed  under  Hutchins  by  mesne  conveyances,  and 
had  entered  into  the  locus  in  quo,  and  had  erected  a  fence  upon 
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the  line  described  by  the  extent,  between  the  stakes  and  near 
the  river,  and  for  two  or  three  years  subsequently  had  cut  wood 
and  grass. 

In  the  return  of  the  Amory  execution,  all  that  is  stated  in 
regard  to  the  qualifications  of  the  appraisers  is:  ''I  have  caused 
the  three  parcels  of  land  aforesaid  to  be  set  off  by  metes  and 
bounds,  etc.,  and  appraised  by  three  indifferent,  discreet  men^ 
freeholders  of  said  county." 

BeU,  for  the  plaintiff. 

Ifei9on,  corUra, 

By  Court,  Bichabdson,  C.  J.  The  first  question  in  this  case 
is,  whether  the  locus  in  quo  is  within  the  limits  of  the  premises 
described  in  Amory's  extent.  If  those  premises  are  bounded 
by  the  river,  they  embrace  the  locus  in  quo.  But  if  the  line 
described  in  the  extent  as  running  between  the  stakes  which 
are  placed  on  the  bank  of  the  river,  is  the  boundary,  the  locus 
in  quo  is  not  included  in  the  extent.  The  question  to  be  settled, 
then,  is,  whether  the  line  described  in  the  extent,  or  the  river, 
is  to  be  considered  as  the  true  line  of  the  premises  upon  which 
the  extent  was  made. 

We  were  at  first  inclined  to  think  that  the  return  had  not 
made  the  river  a  boundary.  For,  although  the  stakes  are 
described  as  at  and  by  the  river,  and  the  line  is  said  to  run  on 
the  river,  yet,  taking  the  whole  return  together,  we  thought  it 
not  improbable  that  the  words  at,  by,  and  near  the  river,  might 
be  intended  to  expreeib  nothing  more  than  **  near  the  river. '^ 
And  the  circumstance  that  the  line  along  the  river  is  so  par- 
ticularly described  by  courses  and  distances  seemed  to  ns  to 
countenance  such  a  construction  of  the  return. 

But  there  are  circumstances  and  arguments  which,  upon  a 
more  attentive  consideration  of  the  case,  seem  to  us  much  more 
decisive  to  show  that  the  river  must  have  been  intended  as  a 
boundary. 

In  the  first  place,  there  are  no  monuments  mentioned  in  the 
return  at  the  river,  except  in  the  lines  that  run  to  and  from  the 
river.  In  the  description  of  the  lines  along  the  river,  although 
the  coarse  changes  twice,  no  bound  is  mentioned.  If  the  in- 
tention was  to  make  the  river  the  boundary,  this  is  all  natural, 
but  if  the  intention  was  to  have  the  line  upon  the  bank,  it  would 
have  been  according  to  the  usual  practice  to  have  mentioned  a 
monument  at  each  change  of  the  course. 

In  stating  the  course  of  the  line  along  the  river  from  the 
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^*  stale  at  the  river/'  it  is  expressly  said  to  be  ''  on  the  river/' 
and  although  the  words,  **  on  the  river/'  are  not  repeated  at 
each  change  of  the  coarse  of  the  line,  yet,  as  the  line  ends  at  a 
stake  by  the  river,  and  in  fact  nearly  coincides  through  the 
whole  extent  with  the  ridge  of  the  bank,  the  words  ''  on  the 
river/'  may  perhaps  be  fairly  enough  considered  as  intended 
to  apply  to  the  line  in  its  whole  extent.  If  this  be  so,  it  is  a 
strong  argument  to  show  that  the  river  was  intended  as  a 
boundary.  And  this  argument  is  greatly  strengthened  by  the 
consideration  that  if  the  river  had  not  been  intended  as  the 
boundary  it  would  have  been  natural  to  use  the  words,  "  on 
ihe  bank'"  instead  of  ''on  the  river,"  in  this  place,  which  would 
have  removed  all  doubt.  If  the  line  had  been  stated  as  running 
to  a  stake  at  the  river,  thence  on  the  bank  of  the  river,  the 
courses  and  distances  mentioned  in  the  return,  there  would 
have  been  no  pretense  for  saying  that  the  river  was  a  bound- 
ary: 4  Mason,  865,  366;  17  Mass.  298. 

In  the  case  of  Alcock  v.  Little,  in  this  court,  December  term, 
1815,  in  the  county  of  Hillsborough,  where  a  tract  of  land  was 
described  in  a  deed  as  beginning  at  Contoocook  river^  at  the 
southwest  comer  of  the  bridge  near  Alcock's  mills,  by  the  road, 
and  then  the  line  round  the  land,  which  lay  on  the  south  side 
•of  the  river,  was  particularly  described,  till  it  came  to  the  river 
again,  *'  thence  on  the  southerly  and  easterly  bank  of  said  river 
to  the  bound  first  mentioned,"  the  question  was,  whether  the 
thread  of  the  river,  or  the  southerly  bank,  was  the  bound  in- 
tended by  the  deed.  Smith,  C.  J.,  delivered  it  as  the  opinion 
of  the  court  that  the  southerly  bank  was  the  boundary. 

If  in  this  case  the  intention  was  that^the  line  should  be  upon 
the  bank  of  the  river,  it  was  so  easy  to  say  so  that  it  seems  to 
be  a  decisive  argument  against  such  an  intention,  that  the  bank 
of  the  river  is  nowhere  mentioned  in  the  return.  The  only 
monuments  to  which  any  reference  is  made  on  that  side  of  the 
land  are  the  river,  and  stakes  at  and  by  the  river.  And  there 
is  nothing  to  weigh  against  this  argument,  except  the  circum> 
stance  that  the  courses  and  distances  of  the  line  are  particularly 
described.  But  it  is  a  universal  rule  that  when  a  river,  a  known 
stream,  a  spring,  or  even  a  marked  tree,  is  mentioned  as  a 
bound,  it  will  control  both  course  and  distance:  Newton  v.  Prior, 
7  Wheat.  10;  Preston  v.  Bowman,  6  Id.  582;  Jackaon  v.  Camp, 
1  Cow.  604. 

In  6  Cow.  547,  a  case  in  the  superior  court  of  North  Carolina 
is  mentioned,  which  is  very  strongly  in  point  in  favor  of  this 
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plaintiff.  The  state  of  North  Carolina  granted  to  the  defendant 
in  that  case  a  tract  of  land,  beginning  at  a  hickory,  standing 
not  far  from  a  riyer,  and  running  thence  down  the  riyer  a  cer- 
tain course  and  distance,  but  the  course  ran  obliqaelj  from 
the  river,  leaving  between  it  and  the  river  a  triangular  piece  of 
land.  The  question  was  whether  this  piece  of  land  passed  by 
the  grant.  The  court  held  that  the  river  was  the  boundary,  be- 
cause: '*  Where  a  deed,  patent,  or  grant  describes  a  boundary 
from  a  certain  point  down  a  river,  creek,  or  the  like,  mentioning 
also  course  and  distance,  should  the  latter  be  found  not  to 
agree  with  the  course  of  the  river,  creek,  etc.,  it  ought  to  be 
•disregarded,  and  the  river  considered  as  the  true  boundary." 

We  are,  on  the  whole,  of  opinion  that  the  river  must  be  con- 
sidered as  the  boundary  in  this  case,  and  that  the  locus  in  quo 
is  within  the  limits  of  Amory's  extent. 

The  next  question  to  be  determined  is  whether  anything 
passed  by  the  extent.  The  objection  urged  against  it  is,  that 
it  does  not  appear  by  the  return  that  the  appraisers  had  the 
qualifications  which  the  statute  requires.  It  has  been  decided 
that  an  appraiser  must  have  a  freehold  and  be  a  resident  in  the 
county  where  the  land  to  be  appraised  lies;  and  a  return  that 
the  appraisers  were  "  freeholders  in  the  county"  was  held  not 
sufficient,  because  there  was  nothing  in  the  terms  which  im- 
ported that  they  were  residents  in  the  county:  Simpson  v.  Coe, 
3  N.  H.  85.  We  have  attentively  considered  the  language  of 
the  return  in  this  case,  and  are  unable  to  perceive  any  substan- 
tial difference  between  the  meaning  of  the  words  "  freeholders 
of  a  county,"  and  "  freeholders  in  a  county."  It  does  not  seem 
to  us  that  to  be  a  freeholder  of  a  county  by  any  means  neces- 
sarily imports  anything  more  than  to  be  a  holder  of  real  estate 
situate  there.  In  the  statute  of  February  8,  1791,  prescribing 
the  qualifications  of  town  officers,  it  was  provided  that  overseers 
of  the  poor  should  be  "  freeholders  and  inhabitants  of  the  town." 
Here  it  seems  not  to  have  been  deemed  enough  to  declare  that 
they  should  be  freeholders  of  the  town,  but  the  word  "  inhabit- 
ants" is  added;  and  we  have  no  doubt  that  a  man  who  owns 
real  estate  in  a  county,  may,  with  strict  propriety  of  language, 
be  said  to  be  a  freeholder  of  that  county,  although  he  may  not 
reside  in  it.  We  are  therefore  of  opinion  that  the  terms  "  free- 
holders of  said  county"  do  not  import  residents  in  the  county. 
But  it  has  been  urged  that  the  terms  "  discreet  men,  freeholders 
of  said  county,"  do  import  residents  in  the  county.  It  is  said 
that  we  may  supply  the  word  "and"  to  connect  the  words 
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''men"  and  "freeholders;"  then  that  the  words,  ''of  said 
county"  must  be  understood  to  refer  as  well  to  "men"  as  to 
"  freeholders,"  and  that  "  men  of  said  county  "  must  be  under- 
stood to  mean  residents  in  the  county. 

We  are  inclined  to  think  that  "  men  of  a  county  "  would,  ia 
common  parlance,  be  understood  to  mean  residents.  But  the 
difficulty  in  tbis  case  is  to  give  that  construction  to  the  language 
used  in  the  return.  It  is  understood  to  be  conceded,  that  unless 
the  word  "and"  can  be  supplied,  the  language  used  does 
not  import  any  connection  between  the  words  "men"  and 
"  county."  The  return,  as  it  stands,  has  a  clear  and  definite 
meaning. 

There  is  nothing  in  it  which  can  lead  even  to  a  conjecture 
that  anything  more  was  meant  than  what  is  clearly  expressed. 
For  if  we  supply  the  word  "and,"  the  return  will  then  stand, 
"  three  indifferent^  discreet  men  and  freeholders  of  said 
county;"  leaving  it  uncertain  whether  discreet  men  of  the 
county  are  intended.  A  man  may  be  both  a  discreet  man  and 
a  freeholder  of  a  county,  and  yet  not  reside  in  the  county.  In 
order  to  sustain  this  return,  then,  we  must  not  only  add  a  ma* 
terial  word,  which  may  render  that  ambiguous  in  the  return 
which  is  now  plain  and  clear,  but  we  must  understand  the  re- 
turn thus  rendered  ambiguous  in  the  sense  for  which  the  de- 
mandant's counsel  contends.  This  we  think  can  not  be  done. 
We  are  bound  to  understand  the  return  according  to  the 
natural  import  of  the  language  used,  and  we  are  of  opinion  that 
this  return,  thus  understood,  can  not  be  supported. 

Judgment  on  the  verdict. 


Nayigablb  RrvER  as  Boundabt. — See  note  to  Arnold  ▼•  Mmndjff  10  Am. 
Deo.  385;  Claremont  v.  Carlton,  9  Id. 


Ktmbatji  v.  Blaisdell. 

[6  Nbw  Hampsbzbb,  633.] 
Tr  A.  CoNTSTS  LA2n>  to  B.,  and  afterwards  reconveys  to  C.  ...•»  ^ ...,.»•,, 
and  B.  then  oonveys  to  A.,  this  conveyance  will  inure  to  C,  and  a  cred- 
itor levying  an  execution  on  the  land  as  A. 'a  will  be  estopped  by  A.'i 

warranty. 

Whit  of  entry  submitted  to  the  decision  of  the  court  upon 

the  t'nl!o\viu(^  facta:  One  Brown  being  seised  of  the  demanded 

'  :!.i  •     ('II  ibe  fourth  of  May,  1827,  conveyed  the  same  to  Gh}r- 

i  »u    .  \ .  who  ufterward.s  gave  Brown  a  bond  to  reconvey  the 
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land  upon  the  payment  of  two  hundred  dollars.  On  the  twenty- 
first  of  November,  1828,  Brown  conveyed  the  same  premises  to 
the  demandant,  with  warranty,  against  the  claims  of  all  persons 
claiming  by,  from,  or  under  him,  the  said  Brown.  On  April  29, 
1829,  the  demandant  paid  Burley  two  hundred  and  twenty-five 
dollars,  and  took  a  deed  of  the  land  in  the  name  of  Brown. 
The  demandant  never  had  possession  of  the  land.  After  the 
said  twenty-ninth  of  April,  the  tenant  Laving  notice  of  all  the 
deeds  above  mentioned,  and  of  the  said  bond,  caused  an  execu- 
tion which  he  had  obtained  against  Brown,  to  be  extended  upon 
the  demanded  premises.  The  tenant  had  no  notice  that  the 
money  paid  to  Burley  was  paid  by  the  demandant. 

Blaisdell^  pro  se. 

Kimball  and  J.  Parker,  contra^  to  show  that  the  warranty  in 
this  operated  as  an  estoppel  against  the  title  attempted  to  be 
set  up  by  the  tenant,  it  being  a  warranty  against  that  title, 
cited:  Go.  Littleton,  265,  a.;  McCrachen  v.  Wrighi,  14  Johns. 
194;  Jackson  v.  Wimlow,  9  Cow.  18;  1  Id.  616;  Somea  v. 
Skinner,  3  Pick.  52. 

By  Court,  Bioqbabdson,  C.  J.  John  Brown  had  nothing  in  the 
land  when  he  conveyed  to  the  demandant,  and  it  is  clear  that 
the  demandant  can  not  recover  in  this  action,  unless  he  can 
avail  himself  of  the  title  which  Brown  subsequently  acquired. 

If  the  tenant  had  been  apprised  of  the  fact  that  the  money 
paid  to  Burley  was  the  money  of  the  demandant,  and  paid  on 
his  account,  before  he  extended  his  execution  upon  the  land,  it 
would  be  a  fraud  in  him  now  to  claim  the  land  against  the  de- 
mandant. The  resulting  trust  would  have  constituted  a  good 
title  to  the  land  as  against  this  tenant:  Scoby  v.  Blanchard,  3  N. 
H.  170;  PrUchard  v.  Brown,  4  Id.  397  [17  Am.  Dec.  431]. 

But  it  does  not  appear  that  the  tenant  had  notice  of  the  trust 
in  any  way,  and  the  demandant  can  not  recover  on  the  ground 
that  there  was  a  resulting  trust,  of  which  the  tenant  had  notice. 

The  only  ground  on  which  the  demandant  can  now  recover 
the  land  is,  that  John  Brown,  and  those  claiming  under  him,  are 
estopped  by  his  deed  to  the  demandant  to  claim  the  land  against 
the  demandant. 

We  shall,  in  the  first  place,  consider  whether  John  Brown 
himself  is  estopped  by  that  deed  to  claim  the  land. 

There  are  cases  in  which  an  estoppel  binds  the  land,  and 
creates  an  estate  and  interest  in  it.  If  A.  convey  lands  to  which 
he  has  no  title  to  B.,  with  warranty,  any  title  which  A.  may 
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Bubeequontly  acquire  will  inure  to  the  benefit  of  B.,  and  A.  can 
not  claim  the  land  against  his  deed:  Jackson  t.  Stevens,  16  Johns. 
110;  Same  t.  Same,  13  Id.  816;  Jackson  t.  Bull,  1  Johns.  Gas.  81; 
Plowd.  434;  9  Cranch,  63;  Go.  Lit.  47,  b,  and  265,  a;  Somes  t. 
Skinner,  3  Pick.  62;  Jackson  t.  ifurray,  12  Johns.  201;  2  T. 
R.  171;  Com.  Dig.,  Estoppel,  E,  10;  1  Stark.  Ey.  301;  Allen 
T.  Sayward,  6  Oreenl.  227  [17  Am.  Deo.  221]. 

But  it  is  otherwise  where  one  convejs,  by  mere  release,  land 
to  which  he  has  no  title.  In  that  case,  a  title  subsequentlj  ac- 
quired by  him  will  not  inure  to  the  benefit  of  him  to  whom  he 
released:  Jackson  y.  Hubble,  1  Gow.  613;  Jackson  y.  WriglU,  14 
Johns.  193. 

In  this  case,  the  warranty  of  Brown  was  not  general,  but 
limited  to  any  title  to  be  deriYcd  from,  by,  or  under  him.  But 
we  are  of  opinion  that  this  warranty,  under  the  circumstances  of 
this  case,  has  the  same  effect  to  create  an  estoppel  that  it  would 
have  had,  had  it  been  a  general  warranty,  and  that  if  this  suit 
had  been  against  Brown,  he  would  have  been  estopped  to  set 
up  any  title  under  the  conYsyance  made  by  Burley  to  him. 

The  next  question  is,  whether  this  tenant  is  estopped  to  set 
up  that  title. 

The  general  rule  is,  that  all  priYies  in  blood,  priYies  in  estate, 
and  privies  in  law,  are  bound  by  an  estoppel:  1  Stark.  Ey.  305; 
4  Pet.  S.  0.  B.  84-88;  Edps  y.  Hereford,  2  Bam.  &  Aid.  242;  a 
T.  E.  371;4Go.  53. 

This  tenant  has  the  estate  of  Brown,  if  anything,  and  there  is 
nothing  stated  in  this  case  to  take  it  out  of  the  operation  of 
the  general  rule;  and  we  are  of  opinion  that  the  tenant  is 
estopped  to  set  up  any  title  under  Brown,  and  there  must  be 

Judgment  for  the  demandant. 

Ebtoppkl  bt  Rbottalb  nr  Dxbx>,  m  to  thixd  pcnooix  aee  note  to  €hqf  y. 
OasUewum,  16  Am.  Beo.  754. 


Plomeb  V.  Smith. 


[6  Nxw  Hakpoobb,  S68.] 
TBM  SUPPfiBSSXOV  07  A  CRIMINAL  PllOSSCUTlbK,  OT  of  tho  OYldeillOO 

to  rapport  it»  is  illegsl  in  a  private  individual,  and  a  note  giYon  lot 
money  to  be  applied  to  rach  a  purpose  is  void. 

Assuicpsrr  on  a  note  made  by  the  defendants,  payaUe  to  on* 
Towle,  or  order,  and  by  him  indorsed  to  the  plaintiff.  The 
tni^ldng  and  the  indorsing  were  admitted.    The  defense  Yras» 
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that  the  consideration  of  the  note  was  illegal.  It  appeared  that 
Smithy  jon.y  son  of  one  of  the  defendants,  had  been  arrested 
for  passing  counterfeit  bills,  and  had  been  committed  to  jail 
for  want  of  sureties.  Previously  to  the  trial,  Towle  applied  to 
Smith,  and  told  him  that  the  prosecution  might  be  stopped  by 
settling  with  the  prosecutors,  and  indemnifying  them  for  their 
non-appearance  as  witnesses.  To  accomplish  this  purpose,  th& 
money  was  borrowed  from  the  plaintiff,  and  this  note  given. 
The  plaintiff  and  Towle  were  joint  actors  in  the  scheme,  with  a 
knowledge  of  all  the  circumstances.  The  jury  were  instructed 
that  the  transaction  was  illegal,  and  the  note  void.  Verdict 
for  the  defendants. 

BartleU,  for  the  plaintiff,  cited:  Armstrong  t.  Ibter^  11  Wheat* 
268. 

Stickney  and  Mason,  contra. 

By  Court,  Biohabbson,  0.  J.  It  is  not  doubted  that  an  injury 
resulting  to  an  individual  from  a  crime  may  be  lawfully  ad- 
justed between  the  offender  and  such  individual. 

But  it  is  most  unquestionably  illegal,  in  a  private  individual » 
to  suppress  a  criminal  prosecution,  or  the  evidence  necessary 
to  support  it:  Bayl.  on  Bills,  357;  Chit,  on  Bills,  68;  Norman  v.. 
Cole,  3  Esp.  N.  P.  C.  253;  1  Bam.  &  Aid.  282;  Worcester  v.  Eatan^ 
11  Mass.  368;  Beeley  t.  Wingfield,  11  East,  45;  Harding  t.. 
Cooper,  1  Stark.  N.  P.  C.  467;  Collins  v.  Blantem,  2  Wils.  347; 
Edgecombe  v.  Bvdd,  5  East,  294. 

And  it  is  now  well  settled  that  a  note  given  for  money  know-^ 
ingly  lent  to  be  applied  to  accomplish  an  illegal  purpose  is  void 
Webb  V.  Brooke,  3  Taunt.  6;  Faikney  v.  Beynous,  4  Burr.  2069 
Fetrie  v.  Bdnnay,  8  T.  R.  418;  Steers  v.  Lashley,  6  Id.  61 
Waymell  v.  Cockbume,  6  Id.  596;*  Ex  parte  Mather,  8  Ves.  878 
Aubert  v.  Mase,  2  Bos.  &  Pul.  371. 

The  case  of  Armstrong  v.  Toler,  11  Wheat.  258,  lays  down  no^ 
rule  inconsistent  with  this  principle,  but  admits  it.  It  is  orAj 
decided  there,  that  if  the  promise  is  entirely  disconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consideration,  it  is  not 
affected  by  the  act,  although  it  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was  the  contriver  and 
conductor  of  the  illegal  act.  It  is  admitted  that  if  the  promise 
be  immediately  connected  with  the  illegal  act,  it  is  void. 

We  think  that  the  instructions  given  to  the  jury  in  this  case 
were  entirely  correct.    If  the  plaintiff  advanced  the  money  ta 

1.  Probably  WagmeU  t.  Bead.  6  T.  B.  M9]  ' 
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the  defendant,  John  Smith,  knowing  it  was  to  be  used  to  stop 
the  prosecution  and  suppress  the  OTidenoe,  it  was  illegally  ad- 
vanced, and  can  not  be  considered  as  a  legal  consideration 
which  can  sustain  the  note.  The  consideration  was  immedi- 
ately connected  with  the  illegal  act. 

Some  part  of  the  money  may  have  gone  to  pay  damages  to 
which  the  prosecutors  were  justly  entitled,  but  that  circum- 
stance can  make  no  difference  in  the  case;  for  even  that  must 
be  considered  as  paid  to  effect  an  illegal  purpose,  and  induce 
the  prosecutors  to  abandon  the  prosecution. 

Judgment  on  the  verdict. 

Tt.t.iwaTiItt  of  Aobebubnt  kot  to  PaoBioirni  a  paity  lor  malioioas  vdm» 
«lii«f :  Cameron  ▼.  lieFarland^  6  Am.  Deo.  66S. 


RiOKEB  V.  CbOSS. 

[5  Nsw  HAicptHiBa,  570.] 

Siu  OF  Chattels  in  Possbbsion  of  a  Thibd  Putsoir  at  a  diatnoo,  oon- 
yeye  the  property  to  the  vendee  who  with  reasonable  diligenoe  endeavon 
to  get  possession  thereof,  M  a^^ainst  a  sheriff  who  attaches  the  nine  in 
the  mean  time  as  the  goods  of  the  vendor. 

Tboyeb  for  a  chaise  and  harness.  These  articles,  together 
with  others,  Whitehouse  transferred  to  the  plaintifiiay  in  con- 
sideration of  the  discharge  of  a  debt  due  them.  The  chaise 
4ind  harness  were  in  the  possession  of  a  third  person  at  the  time, 
who  had  hired  them,  but  the  other  articles  were  delivered  to 
the  plaintiffs  in  the  name  of  the  whole.  While  the  hirer  was 
•on  his  way  to  return  the  chaise  and  harness,  and  before  the 
plaintiffs  had  taken  possession  of  them,  they  were  attached  by 
the  defendant,  a  deputy  sheriff,  who  claimed  to  hold  them  by 
wtue  of  the  attachment. 

Barker  and  Mason  ^  for  the  plaintiffs. 

BarUeU  and  Smiih,  contra. 

By  Court,  Bighabdson,  0.  J.    It  has  been  contended,  in  ihifl 

«ase,  that  the  goods  could  not  be  attached  by  the  defendant, 
because  they  had  been  bailed  to  a  person  who  had  them  at  the 
time  in  possession.  But,  however  this  might  be  as  between  the 
bailee  and  this  defendant,  it  is  a  matter  with  which  these  plaint* 
iffs  have  no  concern:  1  Gall.  424,  425. 

But  the  main  question  to  be  decided  is,  which  of  these  par- 
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ties  has  the  best  title  to  the  goods?  The  plaintiffs  have  the 
elder  title,  and  must  prevail  in  the  cause,  unless  their  title  is 
invalidated  by  the  circumstance  that  they  had  not  obtained  pos- 
session at  the  time  of  the  attachment  by  the  defendant.  It 
therefore  becomes  necessary  to  determine  how  far  their  title  is^ 
under  the  circumstances,  affected  by  their  want  of  possession. 

The  general  rule  is,  that  the  delivery  of  possession  is  neces- 
sary in  a  conveyance  of  personal  chattels  as  against  every  one 
except  the  vendor.  But  between  the  vendor  and  the  vendee 
the  property  will  pass  without  delivery;  but  not  with  respect  to 
third  persons,  who  may  afterwards,  without  notice,  acquire  a 
title  to  the  goods  under  the  vendor:  Shumway  v.  Ratter^  7  Pick. 
56;  JeweU  v.  Warren,  12  Mass.  300  [7  Am.  Dec.  74]. 

An  actual  delivery  by  the  vendor  to  the  vendee  is  not  in  all 
cases  necessary.  It  is  enough  if  the  delivery  be  such  as  the 
situation  of  the  property  admits.  Thus,  where  the  goods  sold 
are  in  a  warehouse,  a  delivery  of  the  key  is  sufficient:  8  Cai. 
184,'  note;  3  Stark.  Ev.  1641-1646. 

And  when  the  goods  are  so  situated  as  to  admit  of  no  deliv- 
ery, the  sale  will  be  valid  without  any  delivery,  as  in  the  case  of 
a  sale  of  goods  already  in  the  possession  of  the  vendee:  ManUm 
T.  Moore,  7  T.  R.  67. 

When  the  chattels  sold  are  so  situated  that  there  can  be  no 
delivery  at  the  time  of  the  sale,  the  case  forms  an  exception  to 
the  general  rule,  and  it  is  sufficient  if  the  vendee,  without  any 
gross  laches,  takes  possession  and  asserts  his  title  in  a  reasonable 
time  after  he  has  an  opportunity  to  take  possession.  The  sale 
of  a  ship  and  of  goods  at  sea  is  a  common  case,  which  comes 
within  this  exception.  It  is  well  settled  that  if  possession  be 
taken  in  a  reasonable  time  after  their  arrival,  the  vendee  is  en- 
titled to  hold  them,  even  against  a  creditor  of  the  vendor  who 
has  attached  them  before  the  vendee  could  obtain  possession: 
Wheeler  v.  Sumner,  4  Mason,  183;  1  Pet.  S.  C.  R.  449;  Portland 
Bank  v.  Stacey^  4  Mass.  661  [3  Am.  Dec.  253];  Portland  Bank  v. 
Siubba,  6  Id.  422  [4  Am.  Dec.  151];  Meeker  v.  Wilson,  1  Gall. 
419. 

When  two  own  a  chattel,  and  one  has  possession,  the  other 
may  convey  his  interest  to  a  third  person  without  delivery,  be- 
•cause  the  possession  of  him  who  has  it  may  be  reasonably  con- 
sidered as  the  possession  of  the  vendee  after  the  sale:  Abbot  on 
Shipping,  10;  Beaumont  v.  Crane,  14  Mass.  400. 

And  a  sale  of  a  ship  in  a  distant  port  has  been  held  to  stand 

1 .  fMlingtworfh  t.  Napier  [2  Am.  Deo.  268]. 
Am.  Dkc.  Vot.  XXII— 01 
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on  the  same  ground  as  the  sale  of  a  ship  at  sea:  PtUnam  t» 
Dutch,  8  Mass.  287;  Portland  Bank  t.  Stacey,  4  Id.  661  [3  Anu 
Dec.  944]. 

And  we  are  of  opinion  that  all  cases  of  sales  of  chattels  which 
are  so  situated  that  there  can  be  no  delivery  at  the  time  of  the 
sale  are  within  the  exception  to  the  general  rule,  whether  the 
chattels  be  upon  the  land  or  upon  the  water.  Negligence  on 
the  part  of  the  sendee  to  take  possCBsion  may  invalidate  hia 
claim  as  against  creditors  or  subsequent  purchasers  without 
notice;  but  if  there  be  no  laches  on  the  part  of  the  yendee,  if  he 
take  possession  in  a  reasouable  time,  his  title  can  in  no  case  be 
impeached  for  want  of  possession. 

In  the  case  now  before  us  there  is  nothing  disclosed  which 
shows  any  laches  on  the  part  of  the  plaintiffs,  and  we  think 
that,  under  the  circumstances,  the  want  of  a  deliyery  forms  na 
objection  to  their  title. 

There  is  a  rule  of  law  that  where  the  same  goods  are  sold  U> 
two  different  persons,  by  conveyances  equally  valid,  he  who 
first  lawfully  acquires  the  possession  will  hold  them  against 
the  other;  and  that  rule  was  applied  by  the  supreme  court  of 
Massachusetts  in  a  case  bearing  a  close  analogy  to  the  cause  of 
these  parties.  The  case  to  which  we  allude  is  that  of  Lanfear 
V.  Sumner,  17  Mass.  110  [9  Am.  Dec.  119]. 

The  rule  is  conceded  to  be  a  sound  and  safe  rule  where  it  i» 
applicable;  but  we  are  not  satisfied  tbat  it  was  properly  applied 
in  tbat  case.  We  are  unable  to  discover  anything  in  that  case 
to  distinguish  it  from  the  common  case  of  a  sale  of  goods  at 
sea  or  in  a  distant  port,  nothing  that  distinguishes  it  from  the 
cases  of  Putnam  v.  Dutch  and  the  Portland  Bank  t.  Stacey,  de- 
cided by  the  same  tribunal,  and  to  which  we  have  aboTe  re-» 
ferred.  The  case  of  Lanfear  v.  Sumner  seems  to  us  to  stand  a 
solitary  instance  of  such  an  application  of  the  rule,  unrecon- 
ciled and  irreconcilable  with  the  long  train  of  decisions  which 
have  settled  the  law  in  relation  to  sales  of  ships  and  goods  at 
sea  or  in  distant  ports.  And,  notwithstanding  the  great  respect 
and  weight  which  the  opinions  of  the  learned  and  distinguished 
judges  who  decided  that  case  are  justly  entitled  to  have  oni 
such  a  question,  we  can  not  follow  the  precedent,  but  are  of 
opinion  that  there  must  be  in  this  case 

Judgment  on  the  Terdict. 

Deltvert  or  Chattel  in  Possession  of  third  penKm,  what  is  raffident  U> 
validate  a  sale:  See  Tuxworik  v.  Moore,  20  Am.  Dec  470,  and  oaaea  cited  iik 
the  note  thereto. 
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Hunt  v.  Morris. 

[7  Hauxxd,  176.] 

Uhbkb  a  Statdtx  Allowing  Costs  when  the  title  to  land  may  come  in  ques- 
tion, the  plaintiff  is  entitled  to  his  costs,  in  an  action  of  trespass  for  over- 
flowing lands,  if  the  defendant  sets  up  a  right  to  overflow  the  land  under 
certain  deedj  which  he  offers  in  evidence,  but  which  the  jury  find  de 
not  embrace  the  lands  overflowed  by  him. 

AonoN  of  trespass  on  the  case.  The  declaration  contained 
two  counts:  The  first  stated  that  plaiutiff  was  possessed  of  ten 
acres  of  land,  adjoining  a  certain  creek;  and  that  while  plaintiflF 
was  so  possessed  the  defendant  wrongfully  kept,  continued,  and 
supported  a  dam  across  the  creek,  by  which  the  lands  of  plaint- 
iff were  overflowed,  and  his  grass  destroyed,  etc.  The  second 
count  charged  defendant  with  raising  and  erecting  a  mill  dam 
across  the  creek,  one  foot  higher  than  it  had  been  before,  by 
which  plaintiff's  land  had  been  injured,  and  his  crop  destroyed 
to  his  damage.  The*  defendant  pleaded  not  guilty.  Tha 
plaintiff  filed  the  usual  replication.  A  verdict  was  foand  for 
plaintiff  for  one  hundred  dollars,  at  the  Middlesex  circuit,  after 
a  trial  before  the  chief  justice,  on  which  the  plaintiff,  on  return 
of  the  poBtea,  moved  for  judgment,  including  costs. 

Wood,  for  the  plaintiff. 

J,  8.  Oreen^  for  defendant.  This  case  was  brought  in  tha 
supreme  court.  The  plaintiff  having  obtained  a  verdict  for  lean 
than  two  hundred  dollars,  can  not,  under  the  statute  of  1797, 
recover  costs,  unless,  within  the  meaning  of  that  statute,  it  was 
a  case  **  when  the  title  to  land  may  come  in  question."     The 
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meaning  of  the  word  title  is  settled  in  6  Halsted,  63,  65.  The 
title  must  have  necessarily  come  in  question;  but  in  this  case 
the  plaintiff  did  not  set  up  title;  he  merely  sets  forth  his  pos- 
session and  complains  of  an  injuiy  to  it.  It  does  not  appear  by 
the  record,  nor  by  the  certificate  of  the  judge  who  tried  the 
cause,  that  the  title  was  in  question:  Bev.  Laws,  666. 

By  CouBT.  The  plaintiff  is  entitled  to  costs.  The  defendant 
set  up  a  right  to  overflow  this  land;  and  to  prove  it  produced  a 
succession  of  deeds,  including  all  the  lands  which  the  waters 
drowned  by  a  dam  of  a  certain  height.  Under  these  deeds  he 
claimed  title  to  overflow  as  he  had  done;  and  it  became  a  ques- 
tion whether  he  had  overflowed  according  to  the  deeds  or  be- 
yond tbem;  the  latter  appearing  to  the  jury  to  be  the  truth, 
they  rendered  a  verdict  against  him.  The  title  then  was  actually 
brought  in  question  by  the  defendant.  Though  in  this  action 
title  does  not  necessarily  come  in  question,  yet  it  may,  by  evi- 
dence of  title  given  by  the  defendant  under  the  general  issue; 
and  when  it  does,  the  fact  may  be  ascertained  by  the  oral  or 
written  certificate  of  the  judge:  Bev.  Laws,  666,  sec.  1,  relates 
to  the  action  of  trespass  only. 


In  many  of  the  states  the  plaintiff  is  not  allowed  costs  in  the  higher  courts 
if  his  recovery  is  less  than  a  certain  sum  specified  in  the  statute.  The  object 
of  these  statutes  is,  doubtless,  to  discourage  litigants  from  resorting  to  the 
higher  courts  when  the  amount  actually  due  is  within  the  jurisdiction  of 
tome  inferior  court.  But  it  often  happens  that  while  the  judgment  is  for  a 
trifling  simi,  the  issues  involved  in  the  pleadings,  or  on  the  trial,  were  such 
as  the  inferior  courts  were  not  competent  to  determine.  In  such  cases,  resort 
to  the  higher  court  is  unavoidable  as  well  as  justifiable;  and  in  harmony  with 
the  principal  case,  costs  are  allowed:  Marius  v.  Bicknell,  lOCal.  217;  VdtOan 
V.  Beese,  20  Id.  90;  Esmond  v.  Chew,  17  Id.  339;  DinthaH  v.  FFf  W«,  2  Barb. 
432;  UtUr  v.  O^fford,  25  How.  Pr.  289;  Heath  v.  Barmoun,  63  BarK  444;  35 
How.  Pr.  1. 

Thus,  questions  regarding  the  title  to  real  estate  are  generally  not  triable 
in  the  inferior  courts.  Hence,  if  in  an  action  the  title  or  the  right  to  thepoe- 
session  of  res!  property  is  drawn  in  question,  the  case  is  within  the  jurisdic- 
tion of  the  superior  court,  though  the  damages  recovered  are  but  nominal: 
Pollock  v.  Cumminga,  38  CaL  683;  Muller  v.  Bayard,  15  Abb.  Pr.  449;  Cor- 
nett  V.  Bishop,  39  CaL  319;  Ilolman  v.  Taylor,  31  Id.  338b  Actions  for  trespass 
on  real  estate  are  those  in  which  the  right  of  plaintiff  to  recover  his  costs  is 
most  frequently  disputed.  If  the  defendant  claims  a  mere  license  to  enter 
upon  the  land,  and  concedes  the  plaintiff's  title,  the  latter  can  not  recover 
costs  unless  he  recovers  damages  equivalent  to  the  amount  designated  by  the 
statute:  Otis  v.  Hail,  3  Johns.  450;  Wickham  v.  Seely,  18  Wend.  649;  PeopU 
V.  New  York  Common  Pleas,  18  Id.  579.  But  if  the  defendant  plead  an  ease- 
ment, or  right  of  way,  or  that  the  place  was  a  public  highway,  this  tenders  an 
issue  involving  the  title  or  the  right  to  the  possession  of  real  estate,  and  sub- 
jects him  to  costs  if  he  fails  to  sustain  it:  Dineliari  v.  WelU,  2  Barb.  432| 
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MuUer  v.  Bayard,  15  Abb.  Pr.  449;  Rathbone  v.  McCaunell,  21  N.  T.  440; 
Htaton  y,  Ferris,  1  Johns.  146.  The  fact  tha^  plaintiff,  when  proving  his 
title  at  the  trial,  was  stopped  by  the  offer  of  the  defendant  to  admit  it,  does 
not  affect  his  right  to  costs:  Dunekel  v.  Farley^  I  How.  Pr.  180;  HubbeU  v. 
RocheattTf  ^  Cow,  115. 

If  the  plaintiff  particnlarly  describe  the  premises,  and  the  defendant  ad- 
mits his  title  thereto,  but  denies  that  the  trespass  was  oommitted  on  those 
premises,  this  does  not  involve  the  title  nor  the  right  to  the  possession  so  as 
to  entitle  plaintiff  to  costs:  Hintz  v.  DelUnger,  28  How.  Pr.  39. 

The  better  opinion  seems  to  be,  that  the  plea  of  not  goilty,  in  trespass  to 
real  property,  pnts  in  issne  the  tUle  to  the  property  as  well  as  the  fact  of  the 
traepass:  1  Chit.  PI.  500;  Bahcock  v.  Lamb,  I  Cow.  238;  Van  BtuiHrh  ▼.  Irv* 
kig,  7  Id.  35;  Dunekel  v.  Farlq;,  1  How.  Pr.  180. 


Den  ex  dem  Swan  v.  Despbeaux. 

[7  Haisxsd,  189.] 
To  Pkoyx  Title  undkb  a  Sheriff's  Sale,  the  judgment  and  execution  as 

well  as  the  deed  must  be  shown. 
The  Judoksnt  Offered  to  Support  a  Sheriff's  Deed  mnst  appear  to  be 

the  one  recited  therein. 
A  Vabiakgb  of  Two  Dollars  and  Seyxntt-eioht  Cents  between  the 

judgment  recited  in  the  sheriff's  deed  and  the  one  prodnoed  in  evidence 

is  fatal  to  the  validity  of  the  deed. 
The  Objection  that  the  Judgment  produced  materially  varies  from  the 

one  recited  in  the  sheriff's  deed,  may  be  urged  by  persons  other  than  th« 

defendant  in  execution. 

ByaU  and  Wood^  for  plaiDtifiT. 

Randolph  and  WaU,  for  defendant. 

By  Court,  Ewinq,  C.  J.  Upon  the  trial  .of  this  caase  the 
plaintiff  claimed  title  under  a  sheriff's  sale.  He  gave  in  oTi- 
dence  the  record  of  a  judgment  on  bond  and  warrant  of 
attorney,  in  the  court  of  common  pleas  of  the  county  of  Mon- 
mouth, signed  on  the  seventh  of  September,  1818,  in  favor  of 
Gabriel  Hatfield  and  Barnes  Hatfield,  against  Jacob  Stout,  for 
seven  hundred  and  eighty-four  dollars  and  sixty-eight  cents  of 
debt,  and  three  dollars  of  costs.  He  gave  in  evidence  the 
record  of  an  execution  of  Jieri  faciaa  de  bonis  et  terris  in  favor 
of  the  same  plaintiffs,  against  the  same  defendant,  from  the 
same  court,  for  seven  hundred  and  eighty-four  dollars  and 
sixty-eight  cents  of  debt,  and  five  dollars  and  seventy-eight 
cents  of  costs.  He  farther  read  in  evidence  a  deed  from  the 
sheriff  of  the  county,  dated  eighteenth  of  October,  1825,  re- 
citing a  judgment  of  the  same  court  between  the  aforesaid  par- 
ties, for  seven  hundred  and  eighty-four  dollars  and  sixty-eight 
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cests  of  debt,  and  five  doUaiB  and  Beveniy-eigbt  cents  of  costSy 
m  fieri /ados  thereon,  advertisements  and  sale,  and  purporting 
to  conyey  the  premises  in  question  to  Gabriel  Swan,  the  lessor 
•f  the  plaintiff.  The  judgment  recited  differing  from  the  jndg- 
nent  produced,  the  one  being  for  three  dollars  and  the  other 
for  five  dollars  and  seventy-eight  cents  of  costs,  the  judge  was 
of  opinion  the  plaintiff  had  not  maintained  his  title,  ^nd  di- 
rected a  nonsuit. 

The  rule  that  in  deducing  title  under  a  sheriff's  sale,  the 
judgment  and  execution  are  to  be  shown,  as  well  as  the  deed 
from  the  sheriff  to  the  purchaser,  has  been  repeatedly  decided, 
and,  as  it  is  believed,  uniformly  maintained  and  pursued  in  oar 
courts.  The  sheriff  having  no  title  in  himself,  and  acquiring 
none  by  the  execution,  is  the  instrument  of  the  law  for  the 
transfer  of  the  title.  The  transfer  is  made  by  the  deed,  but 
the  authority  of  the  sheriff  to  effect  it  comes  from  the  judg- 
jKient  and  execution.  Hence  it  follows  that  these  should  be 
|)roduced.  The  same  rule  prevails  elsewhere:  Jackson  v.  JJa»- 
brouck^  12  Johns.  213;  Lessee  of  Laning  v.  London,  4  Wash.  513; 
lessee  of  IFi^M  v.  McVeagh,  2  Yeates,  86. 

By  the  twelfth  section  of  the  act  making  lands  liable  to  be 
sold  for  the  payment  of  debts,  it  is  enacted  that  the  deed  to  be 
made  by  the  sheriff  shall  recite  the  writ  or  writs  of  execution, 
by  virtue  whereof  the  lands  therein  described  were  sold.     In 
the  present  case  the  deed  recites  an  execution  on  a  judgment 
for  seven  hundred  and  eighty-four  dollars  and  sixty-eight  cents 
of  debt,   and  five   dollars  and  seventy-eight  cents  of  costs. 
Under  that  judgment  the  sheriff  professes  to  have  derived  his 
authority  to  sell  and  to  have  sold.     But  the  judgment  pro- 
duced is  a  different  one;  different  in  sum;  and  hence,  if  the 
difference,  being  small  in  amount,  is  notwithstanding  avail- 
able,  the  plaintiff  has  failed  to    show  the  authority  of  the 
sheriff  to  sell,  because  he  has  not  shown  that  authority  under 
which  the  sheriff  has  declared,  as  required  by  law  to  do,  that 
he  did  sell.     In  Den  v.  WriglU,  Peters,  C.  C.  66,  in  the  circuit 
court  of  the  United  States  for  this  district,  the  defendant  to 
prove  his  title  offered  in  evidence  a  deed  from  the  sheriff  to 
Mark  Thompson,  reciting  a  judgment  and  execution  against 
Stacy  Potts,  for  a  certain  sum.     The  deed  was  objected  to  be- 
cause the  judgment  aud  execution  produced  were  for  a  veiy 
different  sum  from  that  mentioned  in  the  deed.     The  court 
decided  that  the  deed  could  not  be  given  in  evidence  without 
producing  the  judgment  and  execution  under  which  the  sale 
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was  made;  these  doouments  being  necessaiy  to  show  that  the 
sheriff  had  authority  to  sell.  If  so,  a  judgment  and  execution 
differing  entirely  from  that  recited  in  the  deed,  is  the  same 
thing  as  if  no  judgment  was  produced.  In  MUcheU  v.  Kirt" 
land,  7  Conn.  229,  it  was  held  that  the  acquisition  of  title  by 
execution,  being  a  proceeding  in  inviium,  the  requisites  of 
which  are  prescribed  by  positive  law  in  derogation  of  the  com- 
mou  law,  a  strict  compliance  with  these  requisites  is  indis« 
peusable  to  the  transfer  of  title. 

Is,  then,  the  difference  or  variance  here  material?  Had  it 
been  large,  it  is  presumed  the  answer  would  be  afiSrmative  with- 
out hesitation.  It  was  bo  decided  in  Livingston  t.  Ford,  in  this 
court.  The  difference  is  sufficient  to  disprove  the  identity  of 
the  execution;  and  when  the  deed  undertakes  to  recite  the  exe- 
cution it  must  recite  truly,  or  the  requisition  of  the  statute  is 
not  fulfilled.  It  may  be  argued  that  as  so  many  points  of  simi- 
larity exist,  an  inference  may  be  safely  drawn  that  the  judg- 
ment produced  is  in  truth  the  judgment  intended  to  have  been 
recited.  But  I  do  not  find  the  warrant  for  the  intention  to 
stand  in  place  of  the  act.  Moreover,  by  whom  is  the  inference 
to  be  drawn,  or  the  fact  of  identity  to  be  decided?  Is  the 
matter  to  be  submitted  to  the  jury  ?  Or  is  the  judge  to  inquire 
into  the  fact?  Following  the  rule  given  by  the  statute,  adher- 
ing to  the  recital  and  not  the  supposed  intention,  we  have  a 
safe  guide;  but  departing  from  it,  judges  or  juries  may  take 
very  different  views  in  regard  to  substance  and  materiality,  and 
we  shall  have  no  more  uniform  or  steady  guide  than  Selden's 
supposed  standard  of  equity,  the  length  of  the  chancellor's  foot. 
The  case  of  Ros«Uer  v.  Downs,  4  Conn.  292,  was  an  action  on 
a  bond  executed  to  the  plaintiff  as  sheriff,  the  condition  of 
which  was,  that  Downs,  being  confined  in  jail  on  an  execution 
for  sixty-eight  dollars  and  forty-six  cents,  should  remain  within 
the  limits;  the  sheriff  averred  a  suit  against  him  for  an  escape, 
and  offered  in  evidencce  the  record  of  a  recovery  wherein  the 
execution  was  described  as  one  for  fifty-eight  dollars  and  forty- 
six  cents.  The  court  said:  "Between  the  sum  of  the  judgment 
and  the  execution  as  averred  and  the  evidence  offered,  the  vari- 
ance was  precisely  ten  dollars,  and  these  respective  sums  were 
as  distant  from  identity  as  if  the  judgment  had  been  for  a 
million.  So  far  from  conducing  to  prove  the  facts  averred,  the 
testimony  offered  disproved  the  averments  necessarily  and  con- 
clusively." 

The  cases  to  which  we  were  referred  by  the  plaintiff's  coun- 
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Bel,  do  not  appear  to  me  to  bear  upon  the  questions  involved  id 
this  cause.  Bissell  t.  Kip,  5  Johns.  89,  was  an  action  against  a 
sheriff  for  an  escape;  and  the  court  very  properly  held  it  to  be 
a  settled  rule  that  the  sheriff,  when  sued  for  an  escape,  can  not, 
to  deliver  himself  from  the  action,  take  advantage  of  error  in 
the  process  under  which  he  has  acted,  and  to  which  the  defend- 
ant submitted  as  valid  process.  In  Purcd  y.  McNamara,  9  East, 
157,  the  variance  between  the  day  laid  in  the  declaration  and 
the  day  stated  in  the  record,  which  was  produced  to  prove  the 
acquittal,  was  held  not  material,  because  the  former  was  noi 
laid  as  part  of  the  description  of  such  record  of  acquittal. 

In  1  Saund.,  PI.  &  Ev.  417,  a  distinction  is  taken  between 
different  allegations;  and  allegations  of  description,  it  is  said, 
must  be  literally  proved.  In  BoUeston  v.  Smilh,  4  T.  B.  161, 
the  court  said  it  sufficiently  appeared,  in  the  bill  of  sale  recited, 
that  the  ship  was  the  same;  and  that  the  variation  of  the  figure 
three,  instead  of  two,  appeared  on  the  face  of  the  bill  of  sale 
itself  to  be  necessarily  a  mistake. 

In  Jackson  v.  Pratt,  10  Johns.  381;  Jackson  v.  Jones,  9  CJow. 
192,  and  other  cases,  the  supreme  court  of  New  York  have  de- 
cided that  a  misrecital  of  the  execution  does  not  affect  the 
validity  of  the  deed.  But  the  reason  is,  and  it  shows  that  no 
argument  applicable  here  can  be  drawn  from  those  cases,  that 
the  execution  need  not,  under  their  statute,  be  set  forth  or  re* 
cited  in  the  deed. 

In  RossUer  t.  Downs,  already  mentioned,  the  court  said:  "  It 
was  correctly  decided  that  the  imprisonment  of  a  person  on  an 
execution  which  issued  for  too  much  was  valid,  and  the  sheriff 
responsible  for  an  escape.  But  that  that  was  not  the  question 
before  the  court,  which  was  precisely  this«  whether,  if  the  plaintiff 
aver  a  judgment  and  execution  to  haye  been  for  one  sum^  the 
ayerment  can  be  proTcd  by  a  record  shovring  they  were  for  a 
different  sum." 

The  defendant  in  this  action  of  ejectment  is  not  the  persoa 
against  whom  the  judgment  was  rendered  and  execution 
issued,  and  whose  lands  the  sheriff  professed  to  sell  and  con- 
vey; and  a  question  is  therefore  raised,  whether  any  other  than 
the  original  defendant,  or  one  claiming  under  him,  can  urge 
the  objection  now  under  consideration. 

There  seems  to  me  no  ground  for  this  distinction.  The 
validity  of  the  objection  does  not  come  from  the  character  of 
the  person  by  or  against  whom  it  is  made.  It  is  founded  upon 
the  propriety  of  showing  an  authority  in  the  sheriff  to  make  the 
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Bale  and  conyeyance,  and  to  transfer  the  title;  and  it  is  at  least 
as  necessary  to  do  so  where  a  third  person  as  where  the  orig- 
inal defendant  is  to  be  affected. 

In  Deji  Y.  Wright,  already  cited,  the  lessor  of  the  plaintiff, 
who  successfully  made  an  objection  of  this  kind  against  the 
sheriff's  deed,  did  not  claim  under  Stacy  Potts,  the  defendant 
in  execution. 

I  am  of  opinion  that  the  nonsuit  was  rightly  ordered. 

FoBD  and  Dbakb,  JJ.,  concurred. 
Judgment  of  nonsuit. 

That  the  Judoheztt  and  ExscunoN  mnst  be  produced  to  mipport  th« 
iherilf  8  deed,  and  to  make  it  effeotnal  as  a  conveyance  of  title,  is  now  gen- 
erally, if  not  nniversally,  conceded:  Darby  v.  Buuel,  9  Am.  Dec.  767;  Arm' 
strong  v.  Jackson^  12  Id.  225;  Hampton  v.  Speckenagk,  11  Id.  704,  and  noto 
at  page  708;  Dttf&ur  v.  Can^rance,  13  Id.  365,  note;  Terry  v.  Bldght,  16  Id. 
101.  ^ 

Vabiavcb  bktwekn  Jtn)OHENT  AND  Deed.— No  doubt  the  judgment 
o£fored  in  support  of  a  sheriff's  deed  must  satisfactorily  appear  to  be  the  one 
recited  therein,  and  under  which  the  sale  was  made.  The  principal  case, 
and  others  subsequently  determined  in  the  same  state,  seem  to  require  that 
there  should  be  no  material  variance  in  any  respect  between  the  judgment 
produced  and  the  one  recited  or  described  in  the  deed:  Den  v.  FarUe,  7  HaL 
326;  Den  v.  Morae,  Id.  331.  This  strictness  does  not  prevail  generally. 
Ckmrts  will  generally  presume  that  the  judgment  produced  is  identical  with 
the  one  recited,  though  it  varies  therefrom  in  some  particulars,  if  there  be 
nevertheless  a  substantial  conformity:  Oraliam  v.  Price,  13  Am.  Dec.  190» 
and  note  at  page  201;  Woodcock  v.  Bennett,  Id.  568.  In  some  oases  the  mis- 
recital  of  the  date  of  a  judgment  has  been  explained  by  parol:  Jenmmg9  ▼• 
Carter,  20  Id.  635. 


Butts  v.  Voorhees. 

[1  Obxbk,  13.] 

Ak  Ehtbt  IB  NOT  FoBCiBLB,  unless  accompanied  by  some  drcnmstanoe  of 
violence  or  terror;  the  behavior  or  speech  of  those  making  the  entry 
must  be  such  as  to  give  just  fear  of  bodily  hurt,  or  imply  a  purpose  of 
using  force  against  all  who  shall  make  any  resistance. 

The  Thbeat  to  Spoil  Akothb&*8  Goods,  or  destroy  his  property,  or  to  do 
him  any  other  harm,  which  is  not  personal,  is  not  sufficient  to  prove  a 
forcible  entry. 

Forcible  Detaineb. — One  who  barely  refuses  to  go  out  of  a  house  and  con- 
tinues therein,  in  despite  of  another,  is  not  guilty  of  a  forcible  detainer. 

A  FoBdBLE  EirrBT  must  be  with  strong  hand,  with  unusual  weapons,  or 
with  menace  to  life  or  limb. 

The  Wobss  Stronq  Hand  or  Manu  Forti  import  something  criminal  in 
its  nature,  something  more  than  the  words  vi  et  armia. 


490  Butts  v.  Voobhees.  [New  Jersey, 

Tbbms  Used  in  a  Statutb  ought  to  be  understood  according  to  their  ancteot 
acceptation,  or  according  to  the  interpretation  preyionsly  given  them  by 
usage  or  by  judicial  conatruction. 
.  Thb  Statute  of  New  Jbbsbt,  in  regard  to  forcible  entry  and  detainer,  eon- 
sidered  and  conatrued. 

The  plaintiff  below,  John  Yoorhees,  filed  a  complaint  before 
one  of  the  justices  of  the  peace  of  Warren  county,  in  forcible 
entry  and  detainer;  and,  after  a  trial  and  verdict  in  his  fayor, 
recovered  judgment  with  treble  costs  of  suit.  The  defendant 
removed  the  proceedings  into  the  supreme  court  by  certiorari. 
The  facts  are  sufficiently  stated  in  the  opinions  of  the  judges 

/.  P.  B,  AlaxweUf  for  the  plaintiff  in  certiorari,  for  the  re- 
<ver8al  of  the  judgment,  cited  Co.  Lit.  257;  2  Burn's  Justice, 
258;  Com.  Dig.,  tit.  Forcible  Entry  and  Detaiuer;  Bex  v. 
Stall,  3  Burr.  1998;  Bex  v.  Atkym,  Id.  1706;  Bex  v.  Bate  el  al.. 
Id.  1731;  Bex  v.  Wih(m,  8  T.  R.  357;  10  Mass.  403;  Rev.  Laws, 
349;  1  Johns.  339;  4  Id.  239;  Davis  v.  Ptferce,  2  T.  R.  53;  1 
Taunt.  141,  142. 

Scudder,  contra,  cited  Rev.  Laws,  349,  sec.  1;  10  Mass.  403; 
Fidlen  v.  Boney,  1  South.  127. 

EwiNO,  0.  J.  The  plaintiff  in  certiorari  was  found  guiltj, 
and  judgment  was  rendered  against  him  for  the  forcible  entry 
and  detainer  of  a  strip  of  land,  containing  one  fourth  of  an 
acre,  part  of  a  larger  field,  not  all  arable,  and  valuable  chieflj 
for  its  limestone. 

The  field  adjoined  a  public  road,  and  was  inclosed  by  a  fence. 
The  defendant  entered  from  the  road  by  taking  down  the  fence, 
and  without  the  permission  of  either  the  complainant  or  his 
landlord,  George  Oreen.  Three  or  four  hands  were  with  him, 
and  tbey  went  to  work  in  quarrying  limestone.  While  so  en- 
gaged, Green  went  to  him  and  told  him  he  was  working  on  his 
laud.  Butts  said  if  it  was  not  his  land  he  would  have  nothing 
to  do  with  it,  and  went  away  with  bis  hands  and  tools.  In  ten 
days  or  two  weeks.  Butts  returned  with  three  hands,  took  down 
the  fence  which  Green  in  the  mean  time  had  put  up,  entered  the 
lands,  resumed  the  work  of  quarrying,  and  took  away  some 
limestone.  Green  warned  him  off.  Butts  answered  he  thought 
it  his  own  laud  and  refused  to  go,  and  afterwards  put  up  a  fence 
about  the  strip  or  piece  of  land  in  question.  Butts  made  no 
threats  at  any  time.  The  hands  who  were  with  him  made  none, 
'*  and  there  was  no  proof  that  the  hands  were  used  for  the  pur* 
pose  of  intimidation,  or  other  circumstances  to  infer  it  from, 
except  from  the  mere  fact  of  their  being  at  work  with  Butts." 
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These  matters  are  set  forth  ia  a  statement  prepared  by  the 
counsel  of  the  parties  in  order  to  present  the  case  before  us; 
and  in  which,  without  leaving  open  for  examination  here  any 
questions  as  to  the  opinions  expressed  by  the  justice  at  the  trial 
on  a  motion  for  a  nonsuit,  or  in  his  charge  to  the  jury,  they 
have  restricted  and  limited  our  inquiries  by  their  agreement, 
that  if  certain  evidence  was  improperly  rejected,  or  if  "the 
«ntry  of  Butts  with  his  hands  without  the  permission  of  Yoor« 
hees  or  of  George  Green,  and  his  quarrying  and  taking  away 
limestone,  and  erecting  a  fence  around  the  lot,''  are  not  suffi- 
cient evidence  of  force  and  strong  hand  to  sustain  the  action,  the 
judgment  is  to  be  reversed. 

The  facts  in  this  case  constitute,  in  my  opinion,  an  ordinary 
trespass,  remediable  by  an  action  of  trespass,  quare  clausum 
fregit,  and  do  not  amount  to  the  offense  of  a  forcible  entry  and 
detainer,  either  under  the  English  ai^thorities  or  according  to 
our  statute. 

Hawkins  says:  "A  forcible  entry  ought  to  be  accompanied 
with  some  circumstances  of  actual  violence  or  terror:"  2 
Hawk.  86,  b.  1,  c.  64,  sec.  25.  And  again:  "  The  behavior  or 
speech  at  the  time  of  the  entry,  must  be  such  as  to  give  just 
cause  of  fear  of  bodily  hurt.  The  speeches  must  be  such  a? 
imply  a  purpose  of  using  force  against  those  who  shall  make 
any  resistance,  as  if  one  say  that  he  will  keep  possession  in 
spite  of  all  men :"  Id.  sec.  27.  '  'A  threat  to  spoil  another's  goods 
or  to  destroy  his  cattle,  or  do  him  any  other  such  harm,  which 
is  not  personal,  is  not  sufficient:"  Id.  sec.  28.  And  again:  ''A 
man  ought  not  to  be  adjudged  guilty  of  a  forcible  detainer  for 
barely  refusing  to  go  out  of  an  house  and  continuing  therein, 
in  despite  of  another:"  Id.  sec.  30.  Hawkins  draws  his  doc- 
trines from  Lambard  and  Dalton  and  the  ancient  cases,  and  is 
himself  followed  by  the  late  authors.  Coke  points  out  the  dis- 
tinction between  a  force  implied  in  every  trespass  and  disseisin, 
and  an  actual  force,  as  with  weapons,  number  of  persons,  etc. , 
and  says  an  entry  with  such  actual  force  is  requisite:  Co.  Lit. 
257,  b.  Comyns  says:  ''  It  shall  not  be  a  forcible  entry  if,  after 
entry,  he  cuts  corn,  grass,  etc.:"  Com  Dig.,  tit.  Fore.  Ent.  A.  3. 
Bacon  says:  "  A  forcible  entry  must  be  with  strong  hand,  with 
unusual  weapons,  or  with  menace  of  life  or  limb."  The  term 
**  strong  hand  "  is  thus  explained  by  Byder,  C.  J.,  in  Bex  v.  Bath- 
ursty  Sayer,  225:  '*The  words  manu  forti  are  understood  to 
import  something  criminal  in  its  nature,  something  more 
than  is  meant  by  the  words  vi  et  armia.**    And  Bolle  had 
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previously  said,  Styles,  135:  ''These  words  distinguish  this 
kiDd  of  entry  from  au  ordinary  trespass  by  entering  into 
another's  laud,  which  is  not  so  violent  as  a  forcible  entry 
is  supposed  to  be."  The  like  doctrine  was  repeated  by 
the  court  in  The  King  v.  WUson,  8  T.  R.  361.  In  Rex  v. 
StOTTy  3  Burr.  1698,  an  indictment  for  unlawfully  entering  a 
yard  and  digging  the  ground  and  erecting  a  shed,  and  unlaw- 
fully and  with  force  putting  out  the  owner  from  the  possession 
and  keeping  him  out,  was .  quashed,  the  facts  charged  not 
amounting  to  a  forcible  entry  and  detainer.  A  distinction  was 
recognized  between  the  entry  into  a  dwelling-house,  and  put- 
ting the  tenant  out  of  possession,  as  in  Bex  y.  BcUhurst,  and  the 
entry  into  an  uninhabited  inclosure.  In  Rex  y.  Bake  and  others. 
Id.  1731,  an  indictment  against  sixteen  persons  for  forcible  entry 
in  breaking  and  entering  with  force  and  arms,  a  close,  not  a 
dwelling-house,  and  unlawfully  and  unjustly  expelling  the 
prosecutors  and  keeping  tbem  out  of  possession,  was  quashed^ 
on  motion,  for  not  showing  sufficient  actual  force,  violence,  un* 
lawful  assembly,  riot,  or  other  circumstances. 

Tne  same  doctrine  is  maintained  in  the  American  cases.  In 
Pennsylvania  v.  Bobinson,  Add.  14,  it  was  held  that  there  must 
be  at  least  such  acts  of  violence,  or  such  threats,  menaces,  or 
gestures  as  may  give  a  man  reason  to  apprehend  personal  in«- 
jury  or  danger  in  standing  in  defense  of  his  possession.  In 
Pennsylvania  v.  Waddle^  Add.  41,  the  court  directed  the  jury, 
that  if  the  meaning  and  tendency  of  the  words  used  by  the  de- 
fendant were  to  impress  on  the  complainant  a  terror  of  personal 
harm,  if  he  should  proceed  to  take  possession,  it  was  force,  but 
if  their  meaning  was  only  to  signify  that  be  would  not  give  up 
his  claim,  which  he  thought  a  just  one,  until  by  a  legal  trial  it 
was  declared  unjust,  this  was  not  force.  In  CommonweaUh 
V.  Dudley,  10  Mass.  403,  it  was  held  that  "  there  must  bo 
some  apparent  violence  offered  in  deed  or  in  word  to  the  person 
of  another,  or  the  party  must  be  furnished  with  unusual  offens- 
ive weapons,  or  attended  by  an  unusual  multitude  of  people, 
all  which  circumstances  would  tend  to  excite  terror  in  the  owner, 
and  prevent  him  from  claiming  or  maintaining  his  rights.'' 

Our  statute  enacts  that  if  any  person  shall  enter  upon  or  into 
any  lands,  and  detain  or  hold  the  same  with  force  or  strong 
hands,  or  with  weapons,  or  by  breaking  open  the  doors,  windows, 
or  other  part  of  a  house,  whether  any  person  be  in  it  or  not,  or 
by  any  kind  of  violence  whatsoever,  or  by  threatening  to  kill, 
beat,  or  maim  the  party  in  possession,  or  by  such  words,  cir* 


Nov.  1831.]  BUTTB   V.  YOOBHEES.  493 

oumstanceSy  or  actions,  as  have  a  natural  tendency  to  excite  fear 
or  apprehension  of  danger,  or  by  putting  out  of  doors  or  car- 
rying away  the  goods  of  the  party  in  possession,  or  by  entering 
peaceably  and  then  turning  by  force,  or  frightening  by  threats 
or  other  circumstances  of  terror,  the  party  out  of  possession, 
every  person  so  offending  shall  be  guilty  of  a  forcible  entry  and 
detainer:  Bev.  Laws,  349,  sec.  1. 

The  offense  intended  to  be  here  described,  having  been  long 
known  antecedently  to  the  enactment  of  this  statute,  the  terms 
and  phrases  used,  ought,  in  just  construction,  to  be  understood 
in  accordance  with  their  ancient  acceptation,  and  if  any  of  them 
had  obtained  an  interpretation  from  usage  or  judicial  decision, 
it  ought  now  to  be  understood  in  the  same  manner.  Thus,  to 
construe  the  word,  force,  to  mean  the  force  which  suffices  to 
constitute  an  ordinary  trespass,  would  be  to  remove  all  distinc- 
tion between  the  two  acts,  and  render  even  the  entry  on  unin- 
closed  land,  over  an  ideal  boundary,  liable  to  a  complaint  of 
forcible  eutry  and  an  imposition  of  the  heavy  penalty  of  treble 
costs;  a  result  we  are  not  authorized  to  suppose  was  intended 
by  the  legislature.  Nor  is  it  a  safe  or  sound  construction  of  the 
statute  to  say  that  it  contains,  in  the  disjunctive  or  alter- 
native, a  number  of  circumstances,  as  force,  strong  hand, 
etc. ;  that  any  one  of  these,  as,  for  example,  force,  may  consti- 
tute the  offense;  and  that  as  the  term,  force,  is  not  qualified, 
whatever  may,  in  legal  language,  be  described  as  done  with 
force  and  arms,  will  bring  a  party  within  the  offense.  If  such 
bad  been  the  intention  of  the  legislature  they  would  have  con- 
tented themselves  with  the  word,  force,  and  not  incurred  the 
useless  tautology  of  a  number  of  other  phrases,  each  of  which 
comprehends  force.  The  just  meaning  of  every  part  of  the  sec- 
tion is  to  be  sought  and  found  in  a  survey  of  the  whole.  The 
true  sense  of  the  whole  may,  I  think,  be  thus  expressed  in  the 
very  language  of  the  section:  **  Such  words,  circumstances,  or 
actions,''  in  addition  to  the  force  requisite  to  constitute  an  or- 
dinary trespass,  "  as  have  a  natural  tendency  to  excite  fear  or 
apprehension  of  danger,"  render  a  person  guilty  of  a  forcible 
entry  and  detainer. 

The  change  in  the  mode  of  prosecution  from  an  indictment  to 
a  civil  action,  made  by  our  statute,  was  not  designed  to  effect 
any  alteration  in  the  nature  or  component  parts  of  the  offense 
itself. 

In  the  case  before  us,  it  appears  to  me,  the  essential  constit- 
uents of  this  offense  are  not  found.     Taking  down  the  fence  ia 
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an  ordinary  act  of  trespass;  and  moreover »  neither  Toorheea- 
nor  Oreen  was  present.  The  number  of  bands  was  suited  to 
the  work  in  which  they  were  engaged.  Quarrying  and  carry- 
ing away  the  limestone  were  using  the  property  according  to* 
its  nature  and  circumstances.  They  involved  no  more  force- 
than  digging  the  soil  and  erecting  the  shed,  in  Bex  y.  Slorr^ 
The  answer  of  Butts,  that  be  thought  it  was  his  own  land,  and 
his  refusal  to  go  when  warned  off  by  Green,  are  less  forcible 
than  unlawfully  and  with  force  putting  the  owner  out  of  posses- 
sion, and  keeping  bim  out,  in  Bex  v.  Storr,  and  the  unlawful  and 
unjust  expulsion  of  the  prosecutors  and  keeping  them  out  of 
possession,  in  Bex  v.  Bake;  and  to  refuse  to  go  out  of  a  house,, 
but  to  continue  therein  in  despite  of  another,  does  not  amount^ 
as  Hawkins  has  said,  to  a  forcible  detainer. 

I  am  of  opinion  the  judgment  against  the  plaintiff  in  certiorari^ 
ought  to  be  reversed. 

Drake,  J.  The  subject  of  the  alleged  forcible  entry  and  de- 
tainer was  a  field,  valuable,  principally,  on  account  of  a  quarry 
of  limestone  contained  in  it.  Yoorhees,  the  plaintiff  below,  had 
been  in  possession  of  the  field  for  about  thirteen  years.  Butts 
purchased  it  of  persons  claiming  title  to  it,  and  entered,  with- 
out permission  from  Yoorhees,  "about  the  first  of  June  last» 
with  three  or  four  hands;  and  while  he  was  quarrying  stone. 
Dr.  Green  (Yoorhees'  landlord)  came  to  him  and  told  him  he 
was  working  on  his  land.  Butts  replied,  if  it  was  not  his  own 
land  he  would  have  nothing  to  do  with  it.  He  then  went  away 
with  his  hands  and  tools,  and  did  not  return  until  ten  days  or 
two  weeks  after.  He  then  returned,  and  with  three  hands 
went  to  work.  Dr.  Green  went  to  him  a  second  time,  and 
warned  him  to  go  off.  He  answered  that  he  thought  it  was  his 
own  land,  and  refused  to  go.  Butts  made  no  threats  at  any 
time." 

It  also  appeared  that  Butts  entered  the  lot  in  question  by 
taking  down  the  fence  adjoining  the  road,  and  while  on  the 
premises,  made  a  fence,  and  parted  this  lot  from  the  residue  of 
the  field,  with  which  it  had  been  connected. 

The  defendant  below  moved  for  a  nonsuit,  on  the  ground 
that  no  force,  threats,  or  circumstances  of  terror  were  proved. 
This  was  refused.  A  charge  from  the  court  was  requested; 
and  the  court  intimated  to  the  jury  that  the  drcumstanoes 
proved,  if  believed  by  them,  were  sufficient  to  maintain  the  ac- 
tion. 

A  forcible  entry  and  detainer  was  punishable  by  indictment 
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at  common  law,  and  to  establish  tbe  offense  it  was  necessary  to 
prove  such  force  as  would  constitute  a  public  breach  of  tho 
peace:  8  T.  B.  857;  8  Burr.  1731.  One  of  the  first  acta  of 
parliament  on  the  subject  is  that  of  5  Bich.  11.,  c.  8,  which  en- 
acts: "That  none  from  thenceforth  should  make  any  eutrj  into 
any  lands  aud  tenements  but  where  entry  is  given  by  law,  aud 
in  such  cases,  not  with  stroug  hand,  nor  with  multitude  of  peo- 
ple, but  only  in  a  peaceable  and  easy  manner.''  This  was  fol- 
lowed by  other  statutes,  and  by  various  decisions  of  the  courts^ 
which  all  appear  to  have  been  considered  and  closely  followed 
in  the  framing  of  our  act  concerning  forcible  entries  and  detain* 
ers:  Bev.  Laws,  349;  by  which  act  the  legislature  does  not 
appear  to  have  intended  to  alter  the  nature  of  the  offense,  but 
to  provide  for  it  another  mode  of  trial  and  punishment.  In 
looking  into  the  EDglish  adjudications,  I  find  none  which  ex- 
tend the  offense  so  far  as  is  required  to  sustain  the  plaintiff 
below  in  this  case.  Tbe  entry  was  peaceable.  No  threats  were 
used  to  obtain  possession,  nor  even  to  preserve  it.  The  defend- 
ant entered  with  such  hands  and  tools  as  the  business  of  quar- 
rying limestone  required.  The  mere  number  of  hands  or  kind 
of  tools  used  in  conducting  t\  lawful  business  will  not  convert  a. 
trespass  into  a  forcible  entry  and  detainer.  The  additional 
circumstances  were  the  taking  down  of  the  fence  and  building  of 
a  new  one,  the  breaking  of  the  soil,  and  the  refusal  to  go  out.. 
All  these  would  not  constitute  the  offense  without  the  addition 
of  threats,  or  further  demonstration  of  forcible  resistance.  If 
Doctor  Green  had  attempted  to  turn  the  defendant  out,  thero 
is  some  reason  to  believe  that  he  would  have  resisted  with, 
threats  or  actual  force.  He  may  have  done  so,  or  may  not. 
But  mere  intention  does  not  constitute  the  offense.  Ther& 
must  be  actual  force,  or  circumstances  calculated  to  excite  fear 
or  apprehension  of  danger.  The  circumstances  are  not  to  bo 
considered  as  evidence  to  establish  an  intent  to  do  something^ 
in  future,  but  as  constituting  a  present  offense  in  themselves; 
and  hence  they  must  have  a  marked  and  decisive  character,  and 
correspond  with  tha  description  contained  in  the  statute.  If 
they  fall  short  of  this,  they  are  to  be  relieved  against,  and  re- 
dressed by  actions  less  penal.  The  party  injured,  if  denied  this, 
remedy,  is  not  necessarily  put  to  an  ejectment,  as  supposed  by^ 
his  counsel  on  the  argument.  The  action  of  trespass  is  th» 
ordinary  remedy,  where  the  possession  of  another  is  invaded* 
In  that  action,  the  party  plaintiff  can  have  the  full  benefit  of 
his  possession;  and  it  would  probably  have  answere<l  all  pur-^ 
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poses  in  this  case,  unless  the  defendant  conld  have  shown  titte 
in  himself. 

Judgment  reversed. 

Ford,  J.,  dissented. 


FoBCiBLS  Entrt  and  DsTAiNflB. — ^Tha  cases  upon  this  sabject,  in  this 
series,  are:  Rees  v.  Lawless,  12  Am.  Dec.  295;  Iloshms  v.  ffebn,  14  Id.  133; 
Mattox  V.  Helm,  15  Id.  64;  State  v.  Bennett,  18  Id.  663;  EviU  v.  Conwell,  18 
Id.  138.    The  subject  is  fully  discussed  in  a  note  to  the  last  named  case. 

Upon  one  point  the  principal  case  was  criticised  and  doubted,  in  the  opin- 
ion of  the  court  by  Homblower,  0.  J.,  in  Cruiser  v.  The  State,  3  Harr.  207, 
decided  in  1841.  He  there  said:  "In  BuUs  v.  Voorheea,  1  Green,  20,  Sw- 
ing, 0.  J.,  says:  'The  change  in  the  mode  of  prosecution,  from  an  indietmeni 
to  a  civil  action,  made  by  our  statute,  was  not  designed  to  effect  any  altera- 
tion in  the  nature  or  component  parts  of  the  offense  itself;'  and  Drake,  J., 
in  the  same  case  (p.  21),  says:  'The  legislature  does  not  appear  to  have  in- 
tended to  alter  the  nature  of  the  offense,  but  to  provide  for  it  another  mode 
•of  trial  and  punishment.' 

"The  question  whether  the  common  law  on  this  subject  had  been  repealed, 
was  certainly  not  before  the  court,  and  therefore  we  must  not  consider  the 
incidental  remarks  of  the  judges  as  amounting  to  a  judicial  decision,  that  an 
indictment  will  not  lie  in  this  state  for  a  forcible  entry.  It  looks,  indeed,  as 
if  the  Chief  Justice  and  Justice  Drake  thought  that  our  statute  had  virtually 
taken  away  the  prosecution,  by  indictment,  altogether;  but  the  Chief  Justice 
may  have  meant  no  more  than  that  our  statute  had  changed  the  rule  by 
which  the  injured  party  was  to  be  restored  to  his  possession;  because,  in  Eng- 
land, restitution  could  only  be  awarded  upon  an  inquest  found,  or  upon  a  con- 
Tiction  under  the  statute.  And  it  is  probable  that  Justice  Drake  intended 
nothing  more,  though  by  the  use  of  the  word  '  punishment,'  it  looks  as  if  he 
-vupposed  the  proceeding  by  indictment  was  entirely  abolished.  But  such  was 
not  the  design,  nor  the  effect  of  the  act  concerning  forcible  entries  and  de- 
tainers. Before  the  passage  of  that  act,  the  private  remedy  had  been  only 
by  inquisition  or  indictment,  under  the  several  British  statutes  in  relation  to 
this  matter:  3  Bac.  Abr.,  Gwyl.  ed.,  tit.  Forcible  Entry  and  Detainer;  2 
(Bums'  Just.,  same  title;  CovenJwven  v.  Tlie  State,  Coxe,  258;  77ie  State  v. 
Futnam,  Id.  260;  State  v.  Stohes,  Id.  392.  The  act  of  17d8,  Bev.  Laws,  349, 
Elm.  Dig.  208,  superseded  those  statute  provisions,  but  no  more  repealed  the 
•common  law  proceeding  by  indictment  for  the  breach  of  the  peace  in  this 
ctate,  than  did  the  statutes  of  15  lUch.  IL,  c.  2;  8  Hen.  VI.,  c.  9,  and  31 
Eliz.,  c.  11,  in  England.  For  we  have  seen  that  after  those  statutes,  forcible 
entries  and  detainers  continued  to  be  indictable  offanses  at  the  oommon  law: 
2  Bums'  Just.  210:  3  Burr.  1698:  Id.  1731." 


Den,  on  the  Demise  of  Williamson,  v.  Snowhill. 

[1  Gbkbh,  23.] 

fir  AN  Action  for  Mesne  Profits  a  prior  judgment  in  ejectment  in  favor  of 
plaintiff  and  against  the  defendant  is  conclusive  evidence  against  the 
latter  as  to  the  title  to  the  mesne  profits,  for  such  time  only  as,  on  th« 
trial  of  the  actiou,  he  was  proved  to  have  occupied  the  land. 
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PosasssxoN  OF  Defehdant  in  Ejectmeht. — ^If  the  landlord  appears  and  de- 
fends in  ejectment,  without  the  tenant,  it  is  snfficient  to  prove  that  either 
was  in  possession  of  the  premises. 

Several  Distinct  and  Ssfabate  Parcels  of  Land  not  used  together  as  one 
farm,  nor  claimed  under  the  same  title,  may  he  recovered  in  one  action 
by  the  plaintiff  if  he  has  been  unlawfully  ejected  therefrom  by  the  de* 
fendant. 

If  Sevekal  Persons  HoLDiNa  Several  and  Distinct  Possessions,  are  united 
as  defendants  in  the  same  declaration,  and  jointly  enter  into  the  common 
rule  and  plead,  judgment  may  be  entered  against  them  separately,  if 
their  separate  possessions  are  found  by  the  jury. 

The  Demise  in  Ejectment  is  a  mere  creature  of  the  imagination,  which  the 
court  compels  the  defendant  to  confess  as  alleged,  or  it  will  not  allow 
him  to  appear  in  the  action  or  to  defend  his  title. 

The  Lease  or  Demise  in  Ejectment  must  be  consistent  with  the  title  of 
the  alleged  lessor  and  bne  which  he  might  legally  make. 

Amendments  of  Declirations  in  Ejectment  are  freely  allowed. 

Amendments  of  the  Demise  bt  an  Enlargement  or  Extension  of  the 
Term,  is  of  every-day  occurrence,  and  may  be  allowed  in  every  stage  of 
the  cause,  whether  before  or  after  trial  or  verdict^  and  even  pending  writ 
of  error. 

If  the  Declaration  and  Notice  were  served  on  the  tenant  in  possession  on 
a  day  prior  to  the  demise  stated  in  the  declaration,  the  plaintiff  need  not 
on  that  account  be  nonsuited,  but  may  be  permitted  to  amend  by  stat- 
ing a  demise  of  a  prior  date,  but  subsequent  to  the  accrual  of  his  title. 

Action  of  ejectment  for  several  tracts  of  land,  the  declaration 
containing  but  one  count.  It  alleged  a  demise,  May  13, 1829, 
an  entry  thereunder  by  plaintiff,  and  his  ouster  by  defendant 
on  the  same  day.  At  the  trial  at  the  Middlesex  circuit  it  ap- 
peared that  the  notice  and  declaration  were  served  on  the 
tenant  in  possession  on  May  12,  1829.  The  defendant  moved 
for  a  nonsuit  ou  the  ground  that  the  suit  was  brought  before 
the  plaintiffs  lease  was  made,  and  therefore  before  hiis  cause  of 
action  existed.  The  motion  was  overruled,  and  the  jury  found 
a  verdict  for  plaintiff.  On  the  return  of  the  posteUy  the  de- 
fendant obtained  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  the  plaintiff  obtained  a  rule  to  show  cause 
why  the  declaration  should  not  be  amended.  At  the  September 
term,  1831,  both  rules  were  argued. 

Scudder  and  WiUiamson,  for  plaintiff,  cited  Jackson  v.  SHlea^ 
€Cow.  597;  Adams  on  Ej.  184,  185,  186;  1  Johns.  281;  7  T. 
R.  14,  327;  1  Burr.  144;  Cowp.  622;  1  Burr.  54;  2  Id.  656; 
4  Id.  2449;  3  Salk.  8;  2  Burr.  1129;  3  Wils.  272,  274;  2  W, 
Bl.  940;  Cowp.  454,  841;  1  Sch,  &  Lef.  75;  Bight  v.  Horton,  1 
Stark.  Cas.  323;  Den  v.  Franklin,  2  South.  850;  2  Burr.  1243; 
7   Cranch,   471;  Bull.  N.  P.   107;  4   Taunt.  16;   18  Serg.  & 
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Lowb.  158,  note  a;  17  Id.  184;  8  East,  357;  7  Mass.  507;  1  Pet. 
U.  S.  183;  5  T.  R.  425;  Coxe,  416;  2  Burr.  936. 

HamiUon  and  Wood^  for  defendant,  relied  on  Den  v.  HuU,  4 
Halst.  277;  Den  v.  SmUh,  Penn.  710;  9  Viner,  554;  Cowp.454; 
6  Halst.  274;  7  T.  R.  327. 

By  Court,  Ewing,  C.  J.  Daniel  Snowhill  became  defendant 
in  tbis  action  of  ejectment,  at  bis  own  request,  in  the  stead  of 
Oliver  Johnston,  on  whom  the  declaration  and  notice  to  appear 
were  served.  Upon  the  trial  a  verdict  was  rendered  against 
him,  which  be  now  seeks  to  set  aside. 

1.  In  the  first  place  he  alleges  that  the  verdict  was  given  for 
the  plaintiff,  without  proof  that  Oliver  Johnston  was  in  posses- 
sion of  the  demanded  premises  at  the  commencement  of  the 
action. 

The  premises  in  question  were  denominated  on  the  trial  and 
at  the  argument  here,  **  the  one-hundred-and-fifty'^aore  tract," 
"the  sixty-acre  tract,"  and  ''the  lot  purchased  of  Matthias 
Prest,  on  which  the  house  of  Oliver  Johnston  in  part  stood." 

In  respect  to  the  house  and  lot,  the  proof  of  Johnston's  pos- 
session was  full,  explicit,  and  uncontradicted.  Sheriff  Edgar 
testified  that  when  he  served  the  declai'ation  in  ejectment,  John- 
ston was  in  possession,  and  had  been  three,  four,  five,  or  more 
years.  If  then  the  allegation  be  true,  that  the  weight  of  evi- 
dence on  the  point  of  possession  is  as  to  the  other  two  tracts 
against  the  verdict,  to  set  it  aside  would  seem  to  me  an  indis- 
creet exercise  of  power.  The  verdict  aids  the  lessor  of  the 
plaintiff  to  recover  the  bouse  and  lot,  to  which,  as  well  as  ta 
the  two  tracts,  he  established  his  title  on  the  trial,  and  will  not 
serve  him  to  obtain  the  latter,  if  neither  Johnston  nor  the  de- 
fendant was  in  actual  possession;  for  if  the  lessor  under  color 
of  this  recovery  should  undertake  to  disturb  any  other  person, 
this  court  would,  without  hesitation,  prevent  or  redress  so- 
unlawful  a  measure.  If,  in  point  of  fact,  the  jury  erred  as  ta 
the  two  tracts,  I  foresee  no  injury  to  the  defendant.  It  will 
not  increase  the  costs  in  this  action  a  single  mill.  In  an  action 
for  mesne  profits,  although  the  verdict  and  judgment  would  be 
conclusive  evidence  against  the  present  defendant  as  to  the 
title  to  the  mesne  profits,  yet  it  would  be  for  such  period  of 
time  only  as  on  the  trial  of  that  action  the  defendant  should  be 
proved  to  have  occupied  those  tracts;  on  which  head,  proof 
aliunde  must  be  produced;  the  recovery  in  ejectment  affords 
none.    Nor  would  tho  recovery  in  this  action  be  any  evidence 
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in  nnotber  ejectment  to  prove  the  defendant  in  possession  of 
the  premises  at  the  commencement  of  such  other  action ;  and  if 
it  could  be  any  evidence  of  title  in  such  other  action,  which  I 
neither  admit  nor  deny,  it  would  then  be  evidence  only  of  wbat 
has  been  in  this  action  so  fully  established  as  not  to  be  made 
the  subject  of  complaint  or  objection  on  the  part  ot  the  defend- 
ant. 

But  was  the  verdict  against  the  evidence  in  respect  to  the 
possession  of  these  tracts  ? 

Prior  to  August,  1828,  Johnston  is  proved  to  have  been  in 
possession  of  the  tract  of  one  hundred  and  fifty  acres.  After 
the  deed  from  the  sheriff  to  the  lessor  of  the  plaintiff,  on  the 
twelfth  of  that  month,  Johnston  went  to  the  tenants  on  that 
tract,  '*  and  informed  them  that  he  gave  up  the  land  and  prem- 
ises to  Matthias  Williamson."  "But  after  this,  he  went  and 
took  possession  again,"  and  took  away  some  rails.  Such,  in 
substance,  was  the  testimony,  and  if  thegury  to  whom  the  ques- 
tion was  distinctly  put,  and  their  duty  explained  by  the  court, 
were  thereby  satisfied,  I  can  find  no  such  inconsistency  with 
the  truth  as  will  sustain  us  in  impeaching  their  verdict.  The 
utmost  which  can  justly  be  said  is,  that  the  evidence  is  weak» 
not  that  it  is  opposed  to  the  verdict.  Johnston  was  shown  un-> 
equivocally  to  have  been  in  possession  a  few  months  before  the 
action,  and  no  circumstance  appeared  to  repel  the  presumptiou 
whereby  the  jury  were  satisfied. 

The  possession  of  Johnston,  of  the  sixty-acre  tract,  was  much 
more  doubtful.  But  we  need  not  examine  it,  for  if  Johnston 
was  not,  the  defendant  was,  proved  to  have  been  in  possession, 
as  he  avowed  and  strove  to  show.  Now  it  was  sufi&cient  for  the 
plaintiff  if  either  Johnston  or  the  defendant  was  in  possession. 
X  am  aware  it  has  been  sometimes,  and  even  in  respectable 
treatises,  said  that  there  must  be  proof  that  the  tenant  was  in 
possession  where  the  landlord  appears;  but  in  the  leading  case 
of  Smilh  on  (he  demise  of  Taylor  v.  Mann,  1  Wils.  220,  decided 
in  1748,  which  settled  the  doctrine,  and  is  cited,  approved,  and 
relied  on  by  the  court  in  Ooodright  v.  Rich,  7  T.  R.  327,  the 
landlord  having  defended  the  action  without  the  tenant,  who 
did  not  appear,  it  was  held  that  it  was  necessary  to  prove  the 
defendant  or  his  tenant  in  possession  of  the  premises.  And 
this  doctrine,  to  the  weight  of  authority,  adds  the  support  of 
sound  principle  and  irresistible  reason. 

The  application  for  a  new  trial  can  not  be  maintained  upon 
this  ground. 
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2.  In  the  Becond  place^  ifc  is  insisted  this  verdict  oaght  to  be 
set  aside,  because  the  premises  recovered  consist  of  three  par- 
eels,  situate  at  a  distance  from  each  other,  not  used  together 
and  in  common  as  one  farm,  and  claimed  by  the  lessor  of  the 
plaintiff  under  distinct  titles,  and  that  one  such  parcel  only, 
and  not  more,  can  legally  be  recovered  in  one  action  of  ejects 
inent. 

No  decision  or  authority  was  cited  to  show  the  legal  sound- 
ness of  this  position,  nor  can  I  yield  to  the  reasoning,  however 
ingenious,  of  the  defendant's  counsel.  On  the  contrary,  all  ar- 
gument, all  convenience,  all  analogy,  and  some  decisions,  ap- 
pear to  me  to  hold  the  converse  of  this  doctrine,  and  to  show 
■that  in  one  action  the  plaintiff  may  recover  several  distinct 
tracts,  and  claimed  under  different  titles,  if  from  all  he  has 
been  unlawfully  ejected  by  the  same  defendant. 

In  point  of  convenience,  why  require,  in  the  present  instance, 
three  separate  actions,  if  one  will  suffice  ?  Why  thus  increase 
the  costs,  enhance  the  expenses,  and  protract  litigation  ? 

Does  any  peculiar  difficulty  arise  to  the  defendant  from  the 
combination  in  one  suit  of  distinct  claims  of  title  ?  Upon  sedu- 
lous examination  I  can  discern  none,  and  none  was  pointed  out 
to  us;  nothing  more  than  every  day  occurs  from  an  union  in 
one  suit  of  several  distinct  causes  of  action,  of  which  our  books 
and  courts  are  full,  and  which  is  rather  encouraged  than  dis- 
countenanced. Three  several  slanderous  charges,  entirely  un- 
like, circulated  in  as  many  different  weeks,  may  be  redressed  in 
one  suit.  So  may  three  several  batteries,  perpetrated  as  many 
months  asunder.  Under  a  single  count  for  money  had  and  re- 
ceived, the  plaintiff  may  prove  the  receipt  of  money  to  his  use 
by  the  defendant,  from  divers  persons,  at  divers  times,  and  on 
occasions  wholly  disconnected.  A  bond,  a  note,  a  book  ac-. 
count,  a  demand  for  renter  work  done,  may  be  included  in  one 
declaration.  Is  there  any  less  incongruity  in  these  combina- 
tions than  for  a  plaintiff  to  seek  by  one  action  to  be  restored  to 
three  several  tracts  of  land,  lying  in  the  same  township  from 
which  he  complains  that  the  defendant  has  on  the  same  day 
dispossessed  him  f 

The  description  of  the  premises  in  the  declaration  before  us 
is  amply  sufficient  to  cover  all  the  claims  of  the  lessor  of  the 
plaintiff,  and  is  not  only  comprehensive  enough,  but  is  so  strictly 
correct,  that  the  proof  does  not,  in  the  slightest  degree,  mili- 
tate against  it:  '*  Four  messuages,  four  barns,  four  offices,  four 
garilens,  four  hundrei  acres  of  arable  land,"  and  the  likequan- 
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titj  of  pasture,  of  meadow,  of  woodland,  and  land  covered  wiih 
water.  In  this  description  there  is  nothing  which  is  confined 
to  one  tract,  or  to  several  parcels  used  in  common,  nor  which, 
justly  construed,  can  raise  an  expectation  that  such  is  the  na- 
ture of  the  claim.  But  it  is  insisted,  one  ouster  only  is  charged, 
and  there  must,  in  the  nature  of  the  thing,  be  distinst  ousters 
of  distinet  parcels.  The  ouster  is  thus  alleged:  "  Ejected,  drove 
out,  and  amoved  the  said  John  Den  from  his  said  lands."  Now, 
if  the  description  of  the*' said  lands"  is  sufficient,  then  the 
ouster  must  be  charged  as  comprehensively  as  necessary,  for  it 
is  as  broad  as  the  description,  and  there  is  no  repugnancy  in 
the  allegation  that  it  was  done  in  a  single  day .  In  Worrel  v.  Beck^ 
cited  in  1  Wils.  1,  the  plaintiff  in  ejectment  recovered  different 
lands  in  one  action.  In  Lessee  of  Bayard  v.  Colefax^^  for  lands 
in  the  district  of  New  Jersey,  the  court  approved  of  the  princi- 
ple of  Jackson  v.  Woods,  5  Johns.  278,  and  decided  accordingly, 
that  when  two  or  more  persons,  holding  distinct  or  separate 
possessions  of  the  premises  mentioned  in  the  declaration  in 
ejectment,  are  united  in  the  same  declaration,  and  jointly  enter 
into  the  common  rule  and  plead,  judgment  may  be  given  against 
them  separately,  if  their  separate  possessions  are  found  by  the 
jury.  In  Jackson  v.  Sidney,  12  Johns.  185,  the  declaration  con- 
tained separate  demises  by  four  lessors,  and  on  the  trial  the 
plaintiff  offered  to  show  a  title  in  each  of  the  lessors  to  separate 
lots.  The  evidence  was  objected  to  on  the  ground  that  the 
lessors  of  the  plaintiff  could  not  recover  on  their  separate  titles. 
The  supreme  court  said:  **  There  could  be  no  good  reason  against 
their  showing  a  separate  title  in  each  to  a  distinct  part.  It  can 
not  subject  the  defendant  to  any  inconvenience,  or  operate  as 
a  suprise  upon  him.  It  is  a  course,  therefore,  that  ought  to  be 
encouraged,  as  it  prevents  a  multiplicity  of  suits." 

These  cases,  if  not  precisely  in  point,  are  really  more  liberal 
to  the  plaintiff  than  is  requisite  to  sustain  the  verdict  before  us. 

3.  In  the  third  place,  the  counsel  of  the  defendant  allege 
that  this  suit  was  prematurely  brought,  before  the  cause  of  ac- 
tion arose.  The  demise  in  the  declaration  is  stated  to  have  been 
made  on  the  thirteenth  day  of  May,  1829,  under  which  the 
plaintiff  entered,  and  the  ouster  is  averred  to  have  taken  place 
on  the  same  day.  It  appeared  in  evidence  on  the  trial  that  the 
declaration  and  notice  were  served  on  the  tenant  in  possession 
on  an  antecedent  day,  the  twelfth  of  the  same  month.  The 
defendant  insisted   that  a  nonsuit  should  be  ordered.     The 
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plaintiff  contended  that  the  objection  should  be  disre- 
garded; that  the  declaration  was  amendable;  that  the  trial 
ought  to  proceed,  and  he  be  allowed,  if  he  established  his  title 
to  the  premises  in  question,  to  obtain  a  verdict  and  to  apply  to 
this  court  on  the  return  of  the  postea  for  such  an  amendment 
as  would  remove  this  formal  difficulty.  The  judge  wished  to 
reserve  the  point,  but  the  defendant  insisting  upon  an  expres- 
sion of  his  opinion,  he  overruled  the  motion  for  a  nonsuit  and 
directed  the  trial  to  proceed.  And  the  matter  now  comes  here, 
the  one  party  contending  that  the  verdict  should  be  set  aside, 
and  the  other  that  the  objection  should  be  disregarded  or  that 
an  amendment  of  the  declaration  should  be  allowed. 

I  am  of  opinion  that  the  judge  decided  correctly,  and  that 
an  amendment  of  the  declaration  ought  now  to  be  made.  I 
propose  to  examine  the  subject  upon  principle,  and  upon  au- 
thority or  precedent. 

The  demise  in  this  form  of  action  is  a  mere  creature  of  imag- 
ination. So  purely  is  it  a  matter  of  form,  that  the  defendant 
will  not  only  unhesitatingly  admit  any  demise  the  plaintiff 
thinks  proper  to  allege,  but  the  court  will  compel  him  to  admit 
whatever  is  alleged,  or  will  not  allow  him  to  appear  in  the  ac- 
tion, or  to  defend  his  title  to  land  acknowledgedly  in  his  posses- 
sion and  of  which  the  law  therefrom  presumes  him  to  be  the 
owner  until  a  better  right  is  shown.  The  supposed  lease  is 
proved  only  by  the  confession  of  the  defendant,  who  admits  its 
existence;  and  it  must  be  such  an  one  as  is  consistent  with  the 
title  of  the  claimant  of  the  premises,  and  which  he  might  legally 
make.  With  this  qualification,  the  time  is  wholly  immaterial,  if 
after  the  title  or  right  of  entry  has  accrued,  and  before  the  insti- 
tution of  the  suit.  The  purpose  of  the  action  is  to  try  the  title, 
and  the  title  only;  and  hereby  is  meant  not  merely  the  right  of 
John  Den  to  the  lease  or  to  the  possession  during  the  fictitious 
term;  but  the  right  of  the  real  parties,  the  lessor  of  the  plaint- 
iff and  the  defendant,  to  the  possession  of  the  land;  and  the 
forms  which  have  been  adopted  by  the  courts,  are  designed  to 
attain  this  end,  and  to  clear  the  way  of  technical  difficulties.  If 
the  title  has  been  fairly  and  fully  tried,  the  legitimate  object 
has  been  effected.  It  would  be  a  very  profound  respect  for 
form,  a  most  submissive  deference  to  fiction,  if  an  error  in  a 
matter  so  nearly  of  form,  so  purely  of  fiction,  can  not  be  cor- 
rected, but  must  impede  and  defeat  an  investigation  of  the 
merits,  or  if,  when  the  real  matters  in  controversy  have  been 
tried,  under  full  and  equal  opportunities  to  both  parties,  and 
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under  circumstances  as  well  adapted  to  the  attainmeut  of  justice 
as  can  ever  be  expected^  the  whole  is  to  be  dissipated  because  an 
«rror  in  a  wholly  fictitious  allegation  of  the  declaration  is  unex- 
pectedly discovered  in  the  progress  of  the  trial.  I  would  by  no 
sueans  depreciate  the  value  of  forms  in  judicial  affairs.  They  serve 
greatly  to  promote  regularity,  order,  and  security.  But  a  stigma 
IS  fastened  on  the  administration  of  the  law,  when  form  be- 
comes more  respected  than  substance,  fiction  than  truth,  and 
when  justice  is  delayed,  perhaps  irrecoverably  defeated,  by 
«n  objection  or  difficulty  purely  technical,  and  founded  not 
merely  in  form  but  in  fiction. 

The  case  before  us  affords  an  apt  illustration  of  this  remark. 
ITo  exception  has  been  raised  against  the  verdict,  on  the  score 
of  merits.     We  are  at  liberty  to  say,  nay,  we  are  bound  to  say, 
the  plaintiff  proved  a  clear  and  satisfactory  title,  for  no  com- 
plaint is  made  of  any  direction  of  the  judge,  or  of  the  conclu- 
sion of  the  jury,  as  to  the  merits  of  the  controversy.    There  was 
no  surprise  on  the  part  of  the  defendant,  unless  it  should  have 
been  in  the  existence  of  this  objection,  which  seems  to  have  been 
unanticipated  by  him,  and  to  have  presented  itself  most  unex- 
pectedly upon  the  examination  in  chief  of  the  sheriff,  to  show 
iu  whom  the  possession  of  the  premises  was  at  the  service  of  the 
ejectment.    And  this  consideration  of  surprise  appears  to  me  to 
afford  the  main  circumstance  whereby  to  guide  the  discretion 
of  the  judge  in  granting  or  declining  the  motion  for  a  nonsuit 
on  an  objection  of  this  nature.    To  prevent  surprise  and  its 
oonsequences,  the  judge  might  properly  yield  to  the  motion, 
:and  let  the  plaintiff  apply  at  bar  to  set  it  aside  and  amend,  sub- 
jecting him  to  the  inconveniences  resulting  from  his  error.     If 
there  is  no  surprise  or  injury  to  the  defendant,  who  is  every  way 
prepared  to  make  a  full  defense,  let  the  cause  proceed,  subject, 
nevertheless,  as    it    must  be,  to    the   determination    of  the 
oourt  at  bar,  who,  if  they  find  it  a  proper  case,  may  amend, 
4uid  if  not,  may  set  aside  the  verdict,  and  refuse  the  amendment. 
IVhat,  then,  is  the  consequence,  if  the  objection  under  consid- 
•eration  should  prevail  ?    The  labor  and  expense  of  the  trial  are 
lost  to  both  parties.    Litigation  between  them  is  to  be  kept 
jilive.     Another  trial  is  to  take  place,  and  after  another  heavy 
expenditure  of  time,  and  labor,  and  money,  we  are  to  expecfc 
.ihem  here  again  if  there  be  any  question  as  to  title.    I  recollect 
it  was  observed  by  one  of  the  counsel  on  the  argument,  perhaps 
in  the  ardor  of  debate,  that  another  jury  would  not  render  such 
41  V  erdiot;  but  I  do  not  recollect  that  any  reasons  were  given  ta 
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Busiain  the  remark,  or,  bj  throwing  a  shadow  of  doubt  or  sus- 
picion over  the  verdict,  to  open  a  propitious  door  for  formal 
objections.  But  let  us  inquire  a  little  more  closely  into  this 
allegation,  that  the  suit  was  brought  before  this  cause  of  action 
arose.  What  is,  in  truth,  the  cause  of  action?  The  alleged 
ouster  of  John  Den  from  the  premises  ?  By  no  means.  Thai 
serves  its  purpose,  and  is  then  forgotten.  Damages  are  indeed 
awarded  for  it,  but,  like  the  ouster  itself,  they  are  fictitious  or 
nominal,  and  are,  perhaps,  never  exacted.  When  tbe  sheriff 
goes  to  execute  the  habere  facias,  he  makes  no  inquiry  for  John 
Den,  nor  regards  his  term,  but  delivers  the  possession  to  th» 
lessor  of  the  plaintiff.  The  real  cause  of  action  is  the  detention 
by  the  defendant  of  the  property  of  the  lessor  after  his  title  ha» 
accrued.  Now,  there  Is  no  pretense  that  this  action  was  com* 
menced  before  the  title  accrued;  and  the  amendment  sought  is^ 
in  point  of  time,  to  be  subsequent,  not  antecedent  to  the  ac- 
crual of  the  title.  The  amendment,  therefore,  will  not  give  the- 
plaintiff  an  action  before  he  was  legally  entitled  to  it,  and  is^ 
in  truth,  no  more  than  cleaving  to  the  substance  instead  of  the- 
shadow. 

I  propose  now  to  look  into  the  cases  for  authority  or  prece» 
dent.  It  was  said  on  the  argument,  that  no  amendment  like- 
this,  had  ever  been  made  here.  This  court  had  never  gone  so- 
far  as  is  now  asked.  I  think  it  will  appear,  the  court  has  done- 
quite  as  much.  But  if  no  case,  the  same  in  fact  is  shown;  it 
follows  hence,  not  that  the  court  should  refuse  to  act,  but. 
should  act  cautiously.  It  is  enough  if  there  be  principle  to* 
sustain  us.  The  wheels  of  justice  would  soon  be  stopped,  if 
they  could  move  only  where  they  have  been  before,  and  where- 
an  antecedent  track  is  to  be  discerned. 

The  history  of  the  action  of  ejectment  shows  that  amend- 
ments are  now  freely,  where  in  former  times  they  were  sparingly^ 
made,  and  are  now  allowed,  almost  as  a  matter  of  course,  in  in- 
stances where  they  were  anciently  refused. 

The  amendment  of  the  demise  by  enlargement  or  extension  of 
the  term  is  now  an  every-day  occurrence.  It  is  done  before  trial* 
It  is  done  after  verdict.  In  VUcars  v.  Haydon ,  Oowp.  481  ^  it  was^ 
ordered  by  the  court  of  king's  bench,  after  verdict  and  judg- 
ment in  Ireland,  removed  into  the  king's  bench  of  England  by 
writ  of  error,  affirmed  there,  and  the  record  remitted  to  the  Irish 
court.  This  amendment  has  been  so  frequently  made  in  thi» 
court,  in  every  stage  of  the  cause,  that  to  refer  to  the  C8B6» 

1.   Cowp.  841. 
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would  be  an  unprofitable  expenditure  of  time.  I  shall  refer  to 
one  only,  not  in  print,  but  of  which  I  have  a  note  taken  when 
it  was  decided:  Den  on  ifie  demise  of  Stevens  and  others  y.  De 
Mart,  February  term,  1806.  After  verdict  and  judgment  here* 
and  affirmance  in  the  court  of  appeals,  the  term  which  expired 
pending  the  writ  of  error,  was  enlarged,  upon  argument,  by 
order  of  this  court.  Now,  against  an  amendment  of  this  nature^ 
all  the  objections  which  appeared  so  plausible  when  urged,  in 
the  present  case,  by  the  defendant's  counsel,  apply  with,  at  leasts 
equal  force.  The  term  when  enlarged  after  verdict,  has  not 
been  confessed  by  the  defendant,  nor  found  by  the  jury.  And 
the  objection,  which  has  probably  more  weight  than  the  others^ 
in  the  effect  which  may  be  produced  upon  the  action  for  mesne- 
profits,  has  quite  as.  much  force  in  reference  to  an  extension  ai 
the  termination,  as  to  an  addition  at  the  commencement  of  the 
term. 

The  Bishop  of  Worcester's  case,  1  Salk.  48,  was  an  ejectment 
against  seven  defendants,  who  entered  into  the  common  rule, 
and  pleaded  to  issue.  The  plea  roll  was  right,  but  the  issue  in 
the  nisi  prius  roll  was  between  the  plaintiff  and  five  defendanta 
only,  which  was  tried,  and  a  verdict  rendered  for  the  plaintiff. 
An  amendment  was  afterwards  made.  The  court  said  the  issue 
depended  on  the  title,  which  was  not  altered  by  this  amend- 
ment. In  Doe  y.  Filhington,  4  Burr.  2447,  there  had  been  aa 
entry  to  avoid  a  fine,  and  the  demise  and  ouster  were  laid  be- 
fore instead  of  after  the  entry,  and  an  amendment  of  them  to  a. 
later  day  was  ordered  before  trial.  In  Blackwell  v.  Patton,  7 
Cranch,  478,  the  supreme  court  of  the  United  States  sanctioned 
an  amendment  by  changing  to  a  later  day  the  date  of  the  de- 
mise on  trial  in  the  circuit  court  of  the  United  States  for  the 
Tennessee  district,  where  an  objection  to  the  recovery  on  ac- 
count of  the  demise  had  been  made.  And  the  supreme  court 
decided  on  common  law  principles,  not  on  any  local  doctnnea 
or  rules  of  the  state  of  Tennessee.  In  Lion  v.  Burtis,  1^ 
Johns.  510,'  upon  the  trial  a  motion  for  nonsuit  was  made,  be*^ 
cause  the  day  of  the  demise  was  anterior  to  the  accrual  of  the- 
lessor's  title.  The  judge  did  not  nonsuit,  but  reserved  the 
point.  The  defendant  went  into  his  defense,  and  a  verdict  waa 
found  against  him.  On  the  motion  of  the  plaintiff,  the  supreme 
court  afterwards  allowed  an  amendment  by  changing  the  time 
of  the  demise  to  the  sixth  instead  of  the  first  of  May.  la 
Jackson  v.  TuUle,  6  Cow.  590,  the  demise  was  laid  on  the  first 

1.  Lion  T.  Bvrtis,  18  Johm.  610. 
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day  of  Januaiy,  and  the  title  accrued  on  the  sixteenth  of  that 
month.  On  the  trial  the  defendant  moved  i'/r  a  nonsuit.  The 
judge  overruled  the  objection ,  with  a  view  to  give  the  plaintiff 
an  opportunity  to  move  the  supreme  court  to  amend.  And  the 
amendment  was  afterwards  ordered  by  inserting  a  day  subse- 
quent to  the  accrual  of  the  title,  although  the  defendant  had 
taken  a  bill  of  exceptions  to  the  opinion  of  the  judge,  and  this, 
among  other  things,  was  urged  in  opposition  to  the  amendment. 
In  Every  y.  Mervnn,  6  Cow.  366,  the  court  said,  it  is  now  the 
-well-settled  practice  not  to  allow  a  formal  objection  to  defeat 
an  action,  but  to  suffer  the  party  to  amend  in  any  stage  of  the 
«ause.  The  court  very  properly  subjoin  this  qualification, 
"which  would,  however,  be  implied,  "  provided  that  no  injury  is 
thereby  sustained  by  the  party  opposing  the  amendment."  In 
Den  V.  Smith,  in  this  court,  Penn.  711,  the  cause  had  been 
-carried  to  the  circuit  court,  but  not  tried,  and  the  plaintiff 
afterwards  moved  at  bar  to  amend  the  demise  from  May,  after 
'which  the  title  had  accrued,  to  July;  and  it  was  ordered. 

In  several  of  these  cases  the  demise  was  laid  before  the  ac- 
•crual  of  the  title,  when  consequently  the  lessor  of  the  plaintiff 
had  no  right  or  capacity  to  make  such  a  lease,  and  necessarily 
before  the  plaintiff  had  any  cause  of  action;  and  these  appear 
io  me  to  be  at  least  as  great  exertions  of  power  as  to  change 
'the  time  in  the  manner  now  proposed. 

In  Den  v.  Franklin  and  Sharp,  in  this  court,  2  South.  850, 
after  a  nonsuit  on  the  ground  that  the  lessor,  at  the  time  of  the 
demise,  was  afeme-covfert,  an  amendment  was  ordered  altering 
the  time  of  the  demise  and  ouster.  It  does  not  appear  by  the 
report,  whether  the  change  was  made  to  an  earlier  or  a  later 
•day.  If  to  a  later,  the  observations  just  now  made  will  apply 
to  it.  If  to  an  earlier,  it  bears  a  stronger  analogy  to  the  case 
l)efore  us. 

In  connection  with  these  cases,  I  am  unwilling  to  pass  with* 
out  some  notice,  although  it  was  not  read  on  the  argument,  a 
passage  from  Adams  on  Ejectment,  who  says:  *'  This  permission 
(to  amend]  is  not  to  be  so  extended  to  the  injury  of  the  defend- 
ant,  and  therefore  the  court  will  not  suffer  the  day  of  the  de- 
mise to  be  altered  to  a  day  subsequent  to  the  day  of  the  deliv- 
ery of  the  declaration,  for  this  would  be  to  give  to  the  lessor  of 
the  plaintiff  a  right  of  action  which  did  not  subsist  at  the  time 
of  the  commencement  of  the  suit."  He  cites  a  manuscript 
oase  of  Doe  v.  Jeffries,  E.  B.  M.  T.  1814,  which,  on  a  pretty 
<)areful  search,  I  am  unable  to  find  in  any  of  the  reporters.    I 
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shall  only  say  I  can  place  no  reliance  on  this  passage,  as  it 
appears  to  contain  a  mistake,  since  no  one,  I  think,  would  seek 
to  change  the  demise  to  a  day  subsequent  to  the  deliveiy  of  the 
declaration. 

It  is  proper  also  to  notice  the  case  of  Den  y.  HuU,^  which  was 
cited  by  the  defendant's  counsel,  and  said  to  be  virtually  over- 
ruled,  if  the  present  verdict  is  not  set  aside.  The  error  which 
was  there  made  the  ground  of  nonsuit,  was  in  a  matter  of  sub- 
stance, not  of  form,  a  variance  in  the  description  of  the 
premises  demanded,  a  real,  not  a  fictitious  part  of  the  declara- 
tion. The  power  of  this  court  to  amend,  if  the  error  had*  been 
found  in  the  declaration  as  well  as  in  the  transcript,  was  not 
examined  or  decided.  It  does  not  follow  that  we  are  to  amend 
an  error  in  substance,  because  an  amendment  may  be  made  in 
matter  of  form  or  fiction.  That  case,  therefore^  does  not  inter- 
fere with  the  present. 

I  shall  refer  to  another  case  only,  which  I  think  directly  in 
point:  Snudl  v.  Cole  and  Sbinner,  2  Burr.  1159.  An  action  of 
ejectment  was  instituted  in  the  first  year  of  George  III., 
and  the  demise  was  stated  to  have  been  in  his  thirty-third  year, 
more  than  thirty  years  afterwards,  to  hold  from  the  quarter  day 
then  last  past.  After  verdict  for  the  plaintiff  there  was  a  motion 
in  arrest  of  judgment.  The  defendant  insisted  the  action  was 
brought  before  the  term  commenced,  and  that  an  ejectment 
could  not  be  amended.  The  court  overruled  the  motion,  and 
held  that  even  an  amendment  was  unnecessary. 

It  appears  to  me  there  is  sufficient  of  principle  and  precedent 
to  sustain  the  course  pursued  by  the  judge  on  the  trial,  and  the 
application  made  here  for  an  amendment,  which  I  am  therefore 
of  opinion  should  be  ordered,  and  that  the  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  should  be  discharged. 

FoBD  and  Dbakb,  JJ.,  concurred. 

1.  iHaifkan. 
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Gray  v.  Fox. 

[1  Saxtom  Oh.  2fl9.] 

It  Trubtxxs  Loak  Monxt  without  Due  Sbcu&itt,  they  tie  liable  In 
of  loos  by  insolvency. 

LoAKiNo  MoNBY  ON  Priyats  SECURITY,  especially  where  infante  Kte  oon- 
oemed,  is  not,  within  the  meaning  of  the  English  cases,  a  oompliance 
with  the  rale  that  due  secarity  is  to  be  taken  by  the  trustee. 

Land  Security  or  Publio  Stock  should  be  taken  by  the  trustee  in  thi» 
country,  who  loans  the  trust  money. 

Air  Order  of  the  Orphans*  Court,  that  the  money  loaned  remain  on  in> 
terest,  is  no  protection  to  the  administrator,  such  order  being  beyond  the 
jurisdiction  of  the  court. 

Ukder  the  Act  Rblatiyb  to  Loaning  Money  held  by  trustees,  the  per- 
mission of  the  court  to  loan  the  money  should  first  be  had;  the  money 
should  not  be  loaned  and  an  order  of  approval  applied  for  afterwards. 

The  Acts  of  a  Court  beyond  its  Jurisdiction  pass  for  nothing. 

Bill  in  equity.  Arthur  Oray  died  intestate  in  1812»  leaving 
real  and  personal  estate,  and  a  widow  and  children.  John 
Britton  and  Peter  Fox,  both  now  deceased,  took  out  adminis- 
tration on  the  personalty.  To  pay  the  intestate's  debts,  it  be* 
came  necessary  to  sell  the  realty.  At  the  sale,  Moses  Everiti 
became  the  purchaser.  The  administrators  matle  a  settlement  in 
1814,  from  which  it  appeared  that  three  thousand  eight  hundred 
and  forty-seven  dollars  and  ninety*nine  cents  remained  in  their 
hands;  of  this  amount,  two  thirds  was  paid  ever  to  those  en* 
titled,  and  one  third  retained  for  the  widow,  who  bad  released 
her  dower.  The  widow  having  died,  the  heirs  of  the  intestate 
filed  this  bill  for  an  accounting,  to  compel  payment  and  to  re* 
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•cover  the  amount  of  a  loss  by  Brition  and  Fox  of  some  of  the 
4noney. 

The  complainants  charged  that  at  the  time  of  the  sale  of  the 
realty,  it  was  agreed  by  the  complainants,  the  administrators, 
^nd  by  Everitt,  the  purchaser,  that  Everitt  should  retain  the 
money,  that  the  interest  might  be  paid  to  the  widow  during  her 
life;  and  that  thereupon  Everitt  gave  a  bond  for  the  purchase 
money  to  Brittou  and  Fox;  that  this  bond  was  assigned  by 
Britton  and  Fox  to  one  Boss,  and  the  money  received  loaned 
by  them  to  Jonathan  Britton,  Britton's  son,  on  his  simple  bond 
without  security;  that  Britton  executed  to  Fox  a  bond  and 
mortgage,  conditioned  to  be  void  on  the  repayment  by  Jonathan 
Britton  of  the  amount  loaned. 

The  bill  was  taken  pro  confesso  as  to  the  representatives  of 
Britton.  Fox  answered,  denying  that  the  money  was  retained 
by  Everitt  under  an  agreement  as  alleged,  insisting  that  Everitt 
was  at  liberty  to  pay  the  b^nd  when  he  might  be  able,  and  the 
administrators  bound  to  receive  the  money;  that  the  money 
was  loaned  to  Jonathan  without  Fox's  knowledge;  that  Jonathan 
was  in  good  credit  at  the  time,  and  that  such  loan  was  subse- 
quently approved  by  the  probate  court  on  John  Britton's  giving 
a  bond  and  mortgage  to  Fox,  and  on  Jonathan's  giving  a  bond 
and  mortgage  as  security  for  the  loan.  Fox  admitted  that 
Jonathan  afterwards  became  insolvent,  and  the  mortgage  in- 
sufficient security;  and  contended  that  he  was  responsible  for 
that  sum  only  which  had  been  realized  from  such  mortgage. 
The  cause  was  heard  on  the  bill.  Fox's  answer,  and  the  proofs. 

O.  D.  WaU^  for  the  complainants. 

N,  Saxion,  contra. 

The  Chakoeixor.  Very  little  evidence  has  been  taken  on 
either  side,  and  some  of  the  material  allegations  in  the  bill  and 
answer  are  not  sustained.  There  is  no  proof  to  support  the 
charge  that  the  money  was,  by  the  consent  of  all  parties,  to  re- 
main in  the  hands  of  Everitt  until  the  death  of  the  widow,  when 
the  different  persons  interested  might  claim  their  shares,  and  it 
is  expressly  denied  by  Fox;  on  the  other  hand.  Fox,  the  de- 
fendant, has  failed  to  show  that  the  transfer  of  the  bond  to 
Boss  was  without  his  privity  or  approbation.  There  is  reason 
to  believe  that  the  Everitt  bond  was  about  to  be  paid  off.  His 
administrator  had  applied  for  a  sale  of  his  real  estate  to  pay 
debts,  as  early  as  October,  1821,  and  the  order  was  granted  in 
February,  1822,  which  was  1>efore  the  transfer  and  loan  to  J. 
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Brition.  The  sale,  it  is  trae,  was  not  actually  made  until 
March,  1823,  nor  was  the  money  paid  to  Boss  until  1824.  Tbe 
loan  to  Jonathan  Britton  was  with  the  knowledge  and  consent 
of  both  administrators,  and  there  is  some  evidence  in  relation 
to  the  solvency  and  credit  of  Jonathan  Britton  at  the  time, 
which  will  be  adverted  to  hereafter. 

Two  questions  present  themselves:  1.  Was  the  condnct  of 
these  trustees  such  as  ought,  on  principles  of  equity,  to  subject 
them  to  any  personal  liability  in  case  the  whole  or  any  part  of 
this  fund  was  lost?  And,  2.  If  they  are  affected  with  such  lia- 
bility, will  the  proceedings  in  the  orphans*  court  relieve  them  t 

There  does  not  appear  to  be  any  foundation  for  the  charge  in 
the  bill,  that  the  security  was  changed  from  any  sinister  or  in- 
terested motives  on  the  part  of  the  administrators.  I  am  will- 
ing to  believe  that  they  honestly  thought  it  advisable  and  proper 
to  assign  the  bond  to  Boss,  and  to  loan  the  money  to  some  other 
person.  If  they  are  liable  at  all,  it  is  not  on  the  ground  of  cor- 
ruption; it  must  be  on  the  ground  of  negligence — that  thej 
have  loailed  out  the  money  without  taking  due  security,  in  con- 
sequence of  which  the  greater  part  of  it  is  lost. 

It  is  a  well-settled  rule  in  the  English  chancery,  that  if 
trustees  loan  money  without  due  security  they  are  liable  in  case 
of  loss  by  insolvency.  This  is  a  safe  rule,  and  the  court  has  no 
hesitation  in  adopting  it.  The  duties  of  trustees  are  very  im- 
portant, especially  where  the  rights  of  infants  are  concerned, 
and  it  will  always  be  the  pleasure  of  the  court  to  protect  them, 
so  far  as  it  may  be  done  consistently  with  safety  and  sound 
policy.  Safety  demands  that  the  conduct  of  trustees  should  be 
watched  with  scrupulous  care.  Sound  policy  requires  that  the 
faithful  steward  should  not  be  entrapped  and  ruined  with  tech- 
nicalities and  forms.  The  rule  above  stated,  however  valuable 
as  a  general  principle  for  the  government  of  the  court,  is  not 
sufficiently  definite  to  be  of  much  practical  use.  We  must  go 
further,  and  inquire  what  is  due  security  for  moneys  loaned  by 
a  trustee  ?  Can  the  court  adopt  a  general  rule,  or  must  each 
case  be  left  to  be  decided  on  its  own  peculiar  circumstances  ? 

A  review  of  the  cases  in  England  will  lead  us  to  the  rule 
adopted  on  this  subject  by  the  court  of  chancery  there,  and  will 
aid  us  in  testing  the  propriety  of  its  adoption  here.  In  the  case 
of  Sir  Ed.  Hale  and  the  Lady  Car,  in  Chancery,  1637,  referred 
to  in  3  Swans.  64,  in  notis,  the  lord  keeper  says,  if  a  person  in- 
trusted with  others'  moneys,  let  it  out  to  such  as  are  trusted 
and  esteemed  by  others  to  be  men  of  worth  and  ability,  if  any 
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loss  happen,  he  shall  cot  bear  the  loss.  In  Morley  v.  Morley,  2 
Ch.  Gas.  2  (1678),  the  defendant  being  trustee  for  an  infant,  was 
robbed  of  forty  pounds  sterling,  and  also  of  two  hundred 
pounds  of  his  own  money;  the  court  held  he  was  bound  only  to 
keep  it  as  his  own,  and  allowed  it  to  him  in  the  account.  And 
in  Jones  v.  Lewis,  2  Ves.  240  (1750),  Lord  Hardwicke  held  the 
same  doctrine.  These  cases  (the  two  last  especially)  seem  to 
go  on  the  principle  that  a  man  will  always  be  careful  of  his  own 
property,  and  that  if  he  extends  the  same  degree  of  care  to  tba 
property  of  others  in  his  hands  as  to  his  own,  he  will  be  in  no 
danger.  If  all  men  were  prudent  in  the  management  of  their 
own  affairs,  there  might  be  safety  in  adopting  this  principle; 
but  that  is  not  the  case,  and  hence  the  later  authorities  hav^ 
sought  to  establish  one  more  uniform  and  stable. 

In  Adye  y.  FeuiUeteau,  1  Cox,  24  (1783)  an  executor  had  loaned 
money  on  a  bond,  and  it  was  lost.     He  was  held  personally 
liable.    Lord    Loughborough  (sitting  as  a  commissioner    in 
chancery)  said,  it  was  quite  a  settled  point  that  an  infant's 
money  could  not  be  laid  out  on  personal  security,  and  that  no 
such  investment  of  trust  money  would  be  sanctioned  by  the 
court;    and  Baron  Hotham,  sitting  with  him,  said   the  court 
always  disapproved  of  it.     Holmes  v.  Dring,  2  Cox,  1,  was  L 
case  before  Lord  Eenyon  at  the  rolls,  in  1787.     Two  executors 
lent  three  hundred  pounds  on  a  bond  with  security.     The  ob- 
ligors were  in  very  ample  circumstances  at  the  time  the  money 
uras  lent,  but  afterwards  became  insolvent.    The  court  said^ 
that  no  rule  in  a  court  of  equity  was  so  well  established  as  that 
a  trustee  can  not  lend  an  infant's  money  on  private  security. 
It  should  be  rung  in  the  ears  of  every  person  who  acts  in  the 
character  of  trustee.    In  Lawson  v.  Copeland,  2  Bro.  0.  0.  166 
(1787),  Lord  Thurlow  held  an  executor  chargeable  with  an  out- 
standing bond  debt,  because  he  had  not  called  it  in,  though 
the  defendant,  in  his  answer,  stated  that  he  supposed  it  was 
his  own  property,  as  a  part  of  the  residuum  of  the  estate,  and 
that  he  had  been  so  advised.     In  Orr  v.  Newton,  2  Cox,  274 
(1791),  Lord  Camden  disapproved  this  case,  and  considered  it 
too  strict;  but  it  appears  to  be  sustained  by  subsequent  decis-^ 
ions.     Wilkes  v.  Steward,  Coop.  Eq.  6  (1801),  is  a  very  strong 
and  decided  case,  and  shows  the  determination  of  the  court  to 
abide  by  some  safe  and  general  principle,  rather  than  trust  to 
the  judgment  of  trustees  in  every  case.    Testator  directed  his 
executors  to  lay  out  a  legacy  in  the  funds,  or  ''on  such  other 
good  security  as  they  could  procure  and  think  safe."    Sir  Wil- 
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liam  Grant,  master  of  the  rolls,  was  clearly  of  opinion  that  the 
executors  had  no  power,  even  under  this  direction,  to  place  out 
the  money  on  personal  security.  This  was  followed  by  a  still 
more  rigorous  case:  PoweU  v.  Evans,  5  Yes.  jun.  1844  (1801). 
Testator  died  in  1792.  Part  of  his  estate  was  out  on  real,  and 
part  on  personal  security.  Three  hundred  pounds  was  loaned 
by  the  testator  himself  to  one  Price,  and  Boberts  as  his  surety. 
The  debts  were  paid,  there  were  no  legacies  due,  and  there  ex- 
isted no  necessity  for  calling  in  the  money,  and  the  interest 
being  regularly  paid  up  to  1795,  the  executor  permitted  the 
money  to  remain  where  it  had  been  placed  by  the  testator,  and 
where  he  found  it.  In  April,  1796,  Price,  the  principal,  proved 
bankrupt,  and  the  security  was  unable  to  pay.  The  master  of 
the  rolls  held,  that  where  infants  are  concerned,  truHtees  are 
not  to  permit  money  to  remain  on  personal  security,  and  they 
were  charged  with  the  loss.  This  was  followed  by  the  case  of 
Vigrass  v.  Bivfield,  decided  by  the  vice-chancellor  in  1818,  3 
Madd.  40,  in  which  it  was  expressly  ruled  to  be  improper  for  an 
executor  to  loan  money  on  a  promissory  note,  and  it  was  or- 
dered to  be  paid  into  court. 

In  opposition  to  these  very  decided  authorities,  there  is  but 
one  express  decision  that  I  have  met  with,  and  that  is  the  old 
case  of  Harden  v.  Parsons^  1  Eden,  145,  in  which  Lord  North- 
iDgton  says,  that  lending  trust  money  on  a  note  is  not  a  breach 
of  trust,  without  other  circumstances  crassas  negligeniice.  In 
support  of  his  opinion  he  cites  the  case  of  Ryder  v.  Bicherton, 
in  1743;  but  when  that  case  is  examiued,  as  given  in  3  Swans. 
80,  in  noiisy  it  does  not  sustain  his  position.  This  decision  of 
Lord  Northiugton  has  long  been  repudiated;  and  in  the  late 
ease  of  Walker  v.  Symonds,  3  Swans.  1  (1818),  Lord  Eldon 
disapproved  it  in  marked  terms,  and  said  it  was  different  from 
the  doctrines  on  which  the  court  was  accustomed  to  proceed. 

The  principle  to  be  extracted  from  these  authorities  is,  that 
the  loaning  of  trust  monej',  and  especially  where  infants  are 
eoncerned,  on  private  security,  is  not  a  compliance  with  the  rule 
that  requires  due  security  to  be  taken,  and,  of  course,  that  such 
loans  are  made  at  the  risk  of  the  trustee.  The  decisions  for  the 
last  half  century  have  been  uniform  on  this  point,  and  the  law, 
therefore,  may  be  considered  as  settled  at  Westminster  Hall. 
And  it  appears  to  me  that  the  rule  is  a  safe  one,  not  only  as  it 
regards  the  ceMui  que  trust,  but  the  trustee  also.  There  is  a' 
risk  to  the  cestui  que  trust,  even  when  investments  are  the  most 
carefully  and  securely  made  in  stocks  or  on  landed  security. 
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Stocks  are  liable  to  great  depression.  The  abundance  or 
scarcity  of  the  circulating  medium  in  a  community,  and  the 
prospects  of  peace  or  war,  to  say  nothing  of  the  agitations 
caused  by  the  spirit  of  restless  and  unprincipled  speculation, 
are  constantly  causing  a  fluctuation  in  the  stocks.  So,  in  like 
manner,  lands  are  liable  to  depreciate  from  similar  causes, 
though  not  in  so  great  a  degree.  Losses  occasioned  by  a  fall 
of  stocks  are  to  be  borne,  it  has  been  decided,  by  the  cestui  qtie 
trust;  and  I  presume  the  same  rule  would  be  applied  to  a  loss 
growing  out  of  a  depreciation  of  real  property,  where  the  in* 
Testments  have  been  originally  made  with  due  and  proper  cau* 
tion.  But  the  risk  is  greatly  increased  when  trustees  are  per- 
mitted to  loan  out  money  on  personal  security,  and  to  be  free 
from  responsibility,  in  all  cases,  where  the  borrower  was  at  the 
time  a  man  in  good  credit.  No  person  is  exempt  from  misfor- 
tune. The  man  who  is  to-day  solvent,  and  even  in  affluence, 
^tiy,  by  some  sudden  and  desolating  visitation,  be  in  poverty 
to-morrow;  and  if  not  so,  he  has,  in  consequence  of  there  being 
no  lien  on  his  property,  the  power  of  disposing  of  it  to  answer 
sudden  emergencies  and  pressing  calls.  And  how  often  does  it 
happen  that  the  integrity  of  a  man  fails  in  the  hour  of  tempta- 
tion, and  he  is  induced  to  make  dispositions  of  his  property 
which  neither  honor  nor  conscience  can  justify. 

The  rule  is  also  a  safe  one  for  the  trustee.  It  can  not  be 
^misunderstood;  and  being  uniform  and  general,  renders  the 
path  of  his  duty  plain.  It  would  ofttimes  relieve  him  from  the 
importunity  of  those  who  may  wish  to  be  obliged,  and  who  may 
Fuppose  they  have  personal  claims  upon  him,  but  can  not  give 
the  proper  security.  But  though  the  piiuciple  appears  to  be  so 
firmly  settled  in  England,  I  do  not  find  that  it  has  been  adopted 
to  the  same  extent  in  this  country.  In  Smith  v.  SmOh,  4  Johns. 
<])h.  281,  the  question  came  up  incidentally  before  Chancellor 
Kent.  As  the  case  appeared  before  him  he  was  not  called  on 
to  decide  it,  but  he  gave  his  sanction  to  the  doctrine,  that  a 
trustee  loaning  money  must  require  adequate  real  security  or 
jresort  to  the  public  funds,  so  far  as  to  express  himself  satisfied 
that  it  was  a  wise  and  excellent  general  rule. 

In  1824,  the  case  of  the  Administrators  of  Richard  L  Cooper  v. 
The  Executors  of  Isaac  Cooper  was  decided  at  New  York  by 
<]lhancellor  Sanford:  Hop.  233.  It  appeared  that  Isaac  Cooper 
held  two  notes  of  one  thousand  two  hundred  and  fifty  dollars 
«ach,  given  by  the  Union  Cotton  Manufactory  to  Bichard  I. 
Oooper.    He  held  them  in  trust  for  the  representatives  of 
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Bichardy  and  afterwards  invosted  them  in  stock  of  the  Otseg^o 
Cotton  Manufactory,  which  became  insolvent.    The  defendant 
alleged  that  the  investment  was  made  in  good  faith,  and  was 
considered  by  all  to  be  advantageous  at  the  time.     The  case 
came  up  on  the  bill  and  answer,  and  the  court  decided  the 
trustee  was  not  chargeable.     This  case  does  not  appear  to  have 
received  much  attention  from  the  counsel  or  the  court.     The 
executor  found  the  investment  in  one  company;  he  changed  il 
to  another;  and  it  appears  by  the  very  short  opinion  of  the 
chancellor,  that  this  change  was  considered  by  all  to  be  advan* 
tageous.     This  may  be  taken  as  tantamount  to  an  agreement  on 
the  part  of  those  concerned;  though  it  does  not  appear  that  the 
court  put  itself  on  that  ground,  but  rather  on  the  principle  of 
good  faith  in  the  trustee. 

I  am  not  able  to  ascertain  that  the  English  rule  has  ever  beei» 
adopted  in  this  court,  and  I  should  feel  some  hesitancy  in 
adopting  it  to  the  extent  to  which  it  is  carried  in  their  courts. 
The  situation  of  the  two  countries  differs  very  materially  in 
many  respects,  and  especially  as  it  regards  the  facility  of  invest- 
ments; and  what  may  be  a  prudent  rule  of  policy  in  one  country^ 
may  not  be  in  another.  In  Englund,  property  can  always  be 
invested  in  the  funds.  These  are  recognized  by  their  courts  as 
safe  and  permanent  securities,  and  it  is  the  policy  of  every 
branch  of  the  government  to  consider  them  so.  In  this  country 
the  amount  of  public  or  government  stock  is  very  small,  and  in 
an  inland  state  like  our  own,  there  are  few  opportunities  for 
investing  in  that  kind  of  security.  The  stock  of  private  com- 
panies is  not  considered  safe,  and  investments  in  that  species  of 
stock  would  scarcely  be  encouraged  by  a  court  of  equity.  There 
is,  then,  no  other  but  landed  security  that  would  come  within 
the  rule.  This  can  most  generally  be  attained,  and  the  court, 
would  advise  it  to  be  taken  in  all  cases  where  public  stock  can 
not  be  procured.  It  is  safe  to  all  parties,  and  is  in  accordance 
with  the  policy  of  the  act  directing  the  mode  in  which  the 
money  of  infants  in  the  hands  of  trustees  may  be  put  out  te- 
interest. 

But  while  I  take  this  opportunity  of  commending  the  safetjr 
of  the  English  rule,  and  of  warning  trustees  how  they  deal  vntb 
the  property  of  infants  without  securing  it  on  real  estate  or  in 
the  funds,  I  do  not  feel  myself  called  on,  in  this  case,  to  adopt. 
it  in  its  rigor.  For,  admitting  that  these  trustees  had  right  to 
loan  this  money  on  personal  security,  still,  an  examination  of 
ihe  case  has  led  me  to  the  conclusion^  that  in  making  this  loan^ 
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they  did  not  exercise  that  degree  of  care  and  circumspection 
which  will  free  them  from  liability  in  case  of  loss.  It  appears, 
in  the  first  place,  that  the  loan  was  made  to  Jonathan  Britton 
on  his  simple  bond,  without  even  any  personal  security.  At  this 
time  Jonathan  Britton  was  a  trading  man,  he  was  engaged  in  the 
lumber  business,  and  was  about  to  engage  in  mercantile  pursuits, 
of  all  others,  perhaps,  the  most  hazardous,  especially  to  the  in- 
experienced. This  should  have  induced  great  caution  on  the 
part  of  the  trustees.  They  should  have  hesitated  long,  before 
they  committed  to  his  hands,  at  that  time,  and  under  those  cir- 
cumstances, so  large  a  sum  of  money;  and  it  is  to  be  considered, 
also,  that  this  loan  was  not  temporary,  for  sixty  or  ninety  days, 
but  was  intended  as  a  permanent  investment. 

2.  They  neglected  to  avail  themselves  of  the  privilege  granted 
them  by  law,  of  putting  out  this  money  under  the  sanction  of 
the  orphans'  court.  I  do  not  mean  to  say  that  when  trustees 
omit  to  avail  themselves  of  that  protection  they  are  always  to 
be  held  liable;  I  am  not  called  on  now  to  affirm  or  deny  that 
principle.  I  only  mean  to  say  that  the  omission  to  procure 
such  direction  is  a  species  of  negligence  that  must  always  have 
its  weight.    But 

3.  The  defendants  have  failed  to  show  that  Jonathan  Brit- 
ton was,  at  the  time  of  the  loan,  a  man  of  such  property  and 
substance  as  would  justify  the  loan;  nay,  I  think  the  contrary 
is  plainly  to  be  inferred  from  the  evidence.  The  testimony  is 
not  as  full  on  this  subject  as  it  might  have  been.  One  of  the 
witnesses,  William  Robertson,  says,  that  about  the  time  Britton 
got  the  money,  "his  credit  was  very  fair  as  to  his  ability  to 
meet  his  engagement?."  It  may  all  be  true  that  he  was  reputed 
to  be  able  to  meet  his  engagements;  yet  the  safe  inquiry  for  the 
trustees  to  make  was,  what  is  his  property,  and  what  are  his 
means  of  securing  a  repayment?  We  find,  from  the  testimony 
of  this  witness,  that  his  credit  soon  began  to  fail.  In  1822,  he 
commenced  store  keeping  in  the  fall.  In  1823,  he  removed  to 
another  stand;  and  in  the  former  part  of  that  year  he  did  a  good 
deal  of  business,  and  was  in  good  credit;  but  before  the  end  of 
the  year  his  credit  began  to  decline,  and  people  became  doubt- 
ful of  him.  And  when  we  look  at  the  exhibition  made  of  his 
concerns  by  the  sheriff  of  the  county  soon  after,  it  is  not  sur- 
prising. It  is  proved  that  in  1823,  he  was  prosecuted  by  the 
New  Hope  Delaware  Bridge  Oompany,  and  that  in  October  of 
the  same  year,  a  judgment  in  their  favor  was  entered  egainst 
him  for  one  thousand  four  hundred  and  thirty-two  dollars  and 
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fiffceen  cents,  on  wliich  an  execution  issued,  and  was  placed  in 
the  bands  of  the  sheriff.  In  February,  1824,  another  judgment 
was  entered  against  him  in  favor  of  Peter  I.  Kevins,  for  two 
hundred  and  sixty-three  dollars  and  thirty-seven  cents.  His 
real  estate  appears  to  have  been  mortgaged  for  more  than  its 
value.  A  suit  was  brought  on  the  mortgage,  and  in  October, 
1824,  an  execution  issued  out  of  this  court  against  the  property, 
for  one  thousand  two  hundred  and  eighteen  dollars  and  ten 
cents.  The  mortgaged  premises,  when  sold,  brought  but  eight 
hundred  dollars;  while  the  amount  realized  by  the  sheriff  from 
all  the  rest  of  his  property,  when  sold,  was  less  than  two  hun- 
dred dollars. 

There  is  nothing  to  induce  the  belief  that  in  the  years  1822 
and  1823  he  parted  with  any  valuable  property,  nor  is  his 
speedy  insolvency  in  any  way  accounted  for.  I  think  the  mani- 
fest inference  from  these  facts  is,  that  Jonathan  Britton,  at  the 
time  the  loan  was  made,  was  not  a  man  of  substantial  property; 
and  that  a  little  inquiry  would  have  satisfied  the  trustees  of  the 
real  state  of  his  affairs.  These  inquries  were  not  made;  they 
trusted  simply  to  the  credit  of  the  person  with  whom  they 
were  dealing,  and  in  so  doing  acted  with  a  degree  of  care- 
lessness and  negligence  which  this  court  can  not  overlook. 
It  does  appear  to  me,  that  under  these  circumstances,  the 
trustees  can  have  no  reason  to  complain  if  they  are  held 
responsible  for  the  loss.  The  administrators,  then,  are  to  be 
charged,  unless  they  are  protected  by  the  proceedings  of  the 
orphans'  court;  and  this  brings  me  to  the  remaining  question 
in  the  cause. 

The  answer  states,  that  after  the  loan  to  Jonathan  Britton , 
Edmund  Smith,  who  is  guardian  for  a  number  of  the  infant 
heirs  of  Arthur  Gray,  was  dissatisfied,  and  employed  counsel 
to  make  application  to  the  orphans'  court  to  have  the  money 
better  secured;  that  Britton,  one  of  the  administrators,  hearing 
of  the  proposed  application,  attended  the  court  in  October, 
1822,  and,  being  called  on  to  have  the  said  money  secured  by 
such  sufi&cient  security  as  the  court  should  approve,  offered  to 
give  a  mortgage  to  his  co-administrator  to  secure  the  payment 
of  Jonathan  Britton's  bond;  that  the  application  was  postponed 
to  a  special  term  of  the  court  in  December,  at  which  time 
Britton  again  attended,  and  prayed  the  direction  of  the  court 
in  the  premises.  The  court  thereupon  made  the  following 
order,  substantially,  stating  it  to  be  "  on  the  application  of  the 
administrators  of  Arthur  Gray."    It  appearing  to  the  court  thai 
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the  trust  money  had  been  loaned  by  the  adniiuistrators  to 
Jonathan  Britton,  on  his  bond;  and  the  said  John  Britton,  the 
administrator,  now  offering  to  gi^  e  a  mortgage  to  his  co-ad- 
ministrator, on  certain  property,  to  secure  the  payment  of  the 
said  money,  and  praying  the  approbation  of  the  court  there- 
upon; the  court,  on  consideration,  approved  the  said  security, 
and  ordered  that  the  said  money  remain  on  interest  on  the  secu- 
rity of  the  said  bond  and  mortgage,  until  otherwise  disposed  of 
agreeably  to  the  act  of  the  legislature.  This  order  of  the 
orphans'  court  is  set  up  by  the  defendant  as  a  bar  to  all  claims 
of  the  plaintiffs. 

The  orphans'  courts  are  authorized  to  require  executors  and 
trustees  to  give  security  to  persons  interested,  and  also  to  one 
another,  in  certain  cases  specified  in  the  act,  and  they  are  also 
authorized  to  give  leave  and  direction  to  them  to  put  out  their 
minors'  money  to  interest,  upon  security  such  as  they  shall 
allow  of :  Bev.  Laws,  778, 779.  From  the  history  of  this  proceed- 
ing in  the  orphans'  court,  given  by  the  complainant,  and  from 
the  decree  entered  by  the  court  itself,  1  have  been  at  a  loss  to 
ascertain  what  was  the  actual  intention  of  the  court.  The  pro- 
ceeding appears  to  have  originated  with  some  of  the  heirs,  who 
had  fears  for  the  safety  of  the  money,  and  it  is  evident  that  it 
was  originally  an  adversary  proceeding.  The  defendant  says, 
that  Britton  attended  at  the  court  in  October,  and  being  called 
on  to  have  the  said  moneys  secured  by  such  security  as  the 
court  should  approve,  he  offered  to  give  a  mortgage  to  the  de- 
fendant; on  the  other  hand,  the  decree  purports,  on  the  face  of 
it,  to  be  on  application  of  the  administrators  of  Arthur  Gray. 
If  made  on  such  application,  it  must  have  been  under  the 
eleventh  section  of  the  act:  Bev.  Laws,  779.  This  section  pro- 
vides ''that  executors,  administrators,  trustees,  or  guardians 
may,  by  leave  and  direction  of  the  orphans'  court,  put  out  their 
minors'  money  to  interest,  upon  such  security  and  for  Buch  a 
length  of  time  as  the  said  court  shall  allow  of,"  etc.  It  is  in- 
sisted on  by  the  defendant,  that  the  court  acted  under  this  sec- 
tion, and  that  their  order  is  final  and  conclusive.  The  decree 
of  the  orphans'  court  on  a  matter  over  which  it  has  jurisdiction^ 
if  fairly  obtained,  is  certainly  not  to  be  questioned  in  a  collateral 
way  even  in  this  court.  But  that  court  is  one  of  limited  power 
and  jurisdiction.  If  it  transcend  its  jurisdiction,  its  acts  will 
pass  for  nothing;  and  if  an  order  is  obtained  by  fraud  or  mis- 
representation, it  may  be  set  aside  or  considered  null.  Now, 
under  the  eleventh  section,  the  orphans'  court  may  give  leave 
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'luid  direction  to  truatees,  etc.,  to  put  out  their  miiiorB'  money. 
It  does  not  appear  that  in  this  case  any  leave  was  obtained,  or 
any  direction  asked  of  the  coart  to  put  out  this  money.  On 
the  contrary,  it  appears  that  the  investment  was  made  some 
months  before,  and  without  any  directions  for  that  purpose 
either  obtained  or  asked.  The  administrators  assumed  the  le- 
Bponsibility  themselves.  This  they  had  a  right  to  do  if  they 
tshose;  I  do  not  say  it  was  proper  for  them  to  do  so. 

In  cases  coming  under  the  act,  trustees  may  take  the  respon- 
sibility of  loss  upon  themselves,  or  they  may  throw  it  on  the 
court.  If  the  latter  course  is  pursued,  the  directions  of  the 
statute  are  plain.  They  must  obtain  leave  and  direction  for 
the  purpose  of  putting  out  the  money,  not  put  out  the  money 
first,  and  at  some  future  day,  when  difficulties  are  foreseen  or 
loss  apprehended,  go  to  the  court  and  obtain  a  decree  of  con- 
f  rmation.  No  such  power  is  given  to  that  court;  nor  have  the 
administrators  or  trustees  any  authority,  under  the  statute,  to 
make  such  application.  This  may  appear  to  be  a  rigid  and 
harsh  construction  of  the  act,  and  I  confess  it  appears  so  at 
first  sight;  but  I  think  a  moment's  reflection  will  satisfy  us  of 
the  propriety,  if  not  necessity,  of  construing  the  power  of  the 
orphans'  court  in  this  respect  strictly.  It  was  doubtless  the 
intention  of  the  legislature  that  the  trustee,  in  putting  out  mi- 
nors' mooey,  should  be  implicitly  governed  by  the  direction  of 
the  court.  In  all  such  cases,  the  court  derives  its  information 
mostly  from  the  representations  of  the  trustees  themselves,  who 
can,  or  ought  to  have,  no  possible  temptation  to  impose  upon 
the  court.  One  common  motive  should  govern  all — that  the 
minors'  money  should  be  safely  invested.  But  so  construe  this 
Btatute  as  that  trustees  may  invest  money  at  their  own  risk,  and 
at  any  time  afterwards  come  before  the  court  to  seek  a  con- 
firmation which  shall  shelter  them  from  all  danger,  and  be  con< 
elusive  upon  the  rights  of  those  who  are  not  able  to  be  heard, 
and  who  are  reposing  in  the  security  afforded  by  the  whole- 
some provisions  of  the  law,  and  we  place  them  before  the  court 
in  a  very  suspicious  attitude.  Their  object  for  coming  there 
will  be  their  own  safety  alone,  and  not  that  of  the  fund.  You 
place  them  under  strong  temptations,  such  as  many  men  are 
not  able  to  resist;  and  any  one  who  is  conversant  with  the  or- 
dinary mode  of  doing  business  in  that  court  must  be  satisfied 
that  the  greatest  imposition  would  often  be  practiced  and  the 
grossest  frauds  committed.  I  feel  satisfied,  therefore,  to  say 
that  this  order  is  not  made  in  pursuance  of  any  authority  vested 
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in  the  conrt,  and  not  within  its  joiisdiction^  and  therefore  is  no 
protection  to  the  administrators. 

It  is  true  that  in  this  case  the  court  did  more  than  merely  to 
confirm  the  loan — they  approved  of  the  secority  that  was  of- 
fered. This  does  not  alter  the  principle.  Would  the  court,  if 
the  money  had  been  in  the  hands  of  the  administrators,  have 
directed  a  loan  to  Jonathan  Britton  at  that  time,  on  such  secur- 
ity ?  I  think  not;  but  the  money  was  already  loaned,  and  the 
court  appeared  willing  to  do  something  to  save  it. 

As  between  the  two  administrators,  Britton  and  Fox,  I  see 
no  ground  for  any  distinction.  They  both  concurred  in  the  loan, 
and  the  liability  is  joint. 

Let  an  account  be  taken  of  the  principal  and  interest  due  the 
complainants.  The  question  of  costs,  and  all  further  equity 
and  directions,  are  reserved  until  the  coming  in  of  the  master's 
report. 

Ths  Loaniko  of  Tbust  Fxtkds  on  Personal  Ssoubities  is  not  jostifi- 
able,  nnless  in  pursuance  of  an  express  authority  to  the  trustees  so  to  do, 
«nd  "mere  general  expressions,  leaving  the  nature  of  the  inyestment  appa- 
rently discretionary,  not  being  sufficient;"  **  and  trustees  authorized  to  loan 
money  on  personal  security  will  not,  unless  expressly  authorized  so  to  do,  bo 
allowed  to  lend  to  one  of  themselves,  or  to  a  relative  for  the  purpose  of  ac- 
commodating him.  And  the  terms  upon  which  money  is  authorized  to  be 
lent  upon  personal  security,  must  be  strictly  complied  with.  Thus,  if  a 
power  is  given  to  trustees  to  lend  the  trust  money  to  the  husband,  on  his 
bond,  with  the  consent  of  his  wife  in  writing,  the  trustees  will  be  Uable  if 
they  lend  to  the  husband  without  the  security  of  the  bond,  or  without  hav- 
ing previously  obtained  the  wife's  written  consent,  her  subsequent  consent^ 
though  in  writing,  will  not  exonerate  them:"  Lead.  Gas.  in  Eq.,  4th  Am. 
ed.,  1760,  1761.  "The  doctrine  is  imperative,  that  loaning  money  upon 
mere  personal  security  is  a  prima/acie  breach  of  trust:"  Id.  1801.  The  prin- 
cipal case  is  cited  with  apparent  approval  in  section  i59  of  Perry  on  Trusts, 
and  as  being  in  harmony  with  the  subsequent  cases  of  LcUkrop  y.  SmaUeif,  23 
K.  J.  Bq.  192;  Corlks  v.  Corliet,  23  K.  J.  £q.  197. 
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Air  EjBGfmxNT  Bill  is  one  brought  simply  for  the  recovery  of  real  property* 
together  with  an  account  of  the  rents  and  profits. 

A  Bill  to  Sst  asidb  a  Fraudulent  Ck)NVEYANGE,  filed  by  those  who,  with- 
out the  incumbrance  of  such  conveyance,  are  undoubtedly  entitled,  will 
be  entertained  in  chancery. 

A  Bill  will  Lis  to  Set  aside  a  Conystancb,  made  when  a  person  was  in  a 
state  of  intoxication,  or  when  he  was  greatly  enfeebled  in  mind  from  in* 
toxioation,  and  for  an  inadequate  consideration. 
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That  a  Party  1£AT  Resort  to  an  Action  of  Ejectment  is  not  of  itaell 

Bufficient  to  prevent  the  seeking  a  remedy  in  equity. 
On  the  Ground  of  Fraud  and  Imposition,  equity  will  relieve  againirt  the 

most  solemn  assurances,  and  even  judgments  and  decrees. 
If  there  has  been  a  Suppression  of  the  Truth,  or  the  suggestion  of  m- 

falsehood,  whereby  the  party  is  circumvented  and  deceived,  equity  will 

relieve  against  it. 
Undue  Advantage  Taken  of  the  Weakness  or  necessity  of  a  party,  or  of 

any  situation  in  which  he  is  placed,  rendering  him  peculiarly  liable  to 

impositions,  is  a  ground  for  relief  in  equity. 
On  the  Ground  of  Intoxication  Merely,  equity  will  not  interfere  to  assist^ 

a  person;  but  if  any  unfair  advantage  has  been  taken  of  his  situation,  it 

will  render  him  all  proper  aid. 
Inadequact  of  Price  is  Direct  Evidence  of  Fraud,  where  the  party  wa» 

intoxicated. 
Non-payment  of  the  Price  is  no  ground  for  setting  aside  a  deed. 

Bill  seeking  to  set  aside  a  deed  as  fraudulent.  The  com- 
plfiinaDts,  the  heirs  at  law  of  Crane,  allege  that  Crane,  beings 
seised  of  considerable  real  and  personal  estate,  died  in  his  fiftj- 
sixth  year,  in  1829;  that  he  was  addicted  to  drinking,  and  while 
iu  a  state  of  intoxication,  or  when  he  was  not  actually  intoxi- 
cated, but  was  so  debilitated,  mentally,  as  not  to  be  legally 
competent  to  contract,  the  defendants,  the  one  a  brother  and 
the  other  a  relative  of  Crane's  wife,  fraudulently  and  uncon- 
Bcientiously  procured  from  Crane  a  deed  in  fee  simple  of  all  his 
real  estate,  for  the  nominal  consideration  of  five  dollars,  and 
the  weekly  sum  of  one  dollar,  to  be  paid  to  the  wife  during  the 
joint  lives  of  Crane  and  his  wife,  and  to  the  sunriyor  during  the 
life  of  the  survivor,  and  the  further  consideration  of  discharg- 
ing all  of  Crane's  debts;  that  Crane  had  no  debts,  and  that  the 
sum  of  one  dollar  a  week  was  either  not  paid  or  was  paid  in 
bad  whisky;  that  the  wife  died  soon  after  the  execution  of  the 
deed,  and  Crane  was  left  in  poverty,  subsisting  on  charity;  thai 
Conklin  and  Freeman,  the  two  relatives,  took  immediate  pos- 
session of  Crane's  land,  receiving  the  rents  and  profits,  and  sub- 
sequently sold  a  portion  of  the  premises  to  defendant  Johnson^ 
who  purchased  with  full  knowledge  of  the  facts.  The  bill 
prayed  that  the  conveyance  be  set  aside;  that  the  defendants  be 
compelled  to  reconvey  or  release  the  lands  to  the  complainants^ 
or  that  the  same  may  be  sold  under  the  direction  of  the  court, 
and  after  allowing  to  the  defendants  what  may  be  justly  due 
them,  if  anything,  that  the  residue  be  distributed  among  the 
complainants  according  to  their  respective  rights.  The  defend- 
ants demurred  to  the  bill,  on  the  ground  that  it  was  an  ejects 
ment  bill,  and  that  the  remedy  was  at  law. 
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J.  P.  Jackson,  for  the  demurrants.  The  bill  is  for  the  recov- 
eiy  of  the  laud,  and  raises  a  question  of  title  nvhich  should  be 
tried  at  law:  1  Madd.  Ch.  72;  3  Meriv.  172;  3Madd.  182.  The 
intoxication  was  not  brought  about  by  the  defendants,  and 
therefore  will  not  be  relieved  against:  1  Madd.  Ch.  301;  8  P. 
Wms.  X90,  n.  A;  1  Fonb.  59,  60;  1  Ves.  sen.  19.  Mere  inade- 
quacy of  price  is  not  su£Scient  to  avoid  a  deed:  2  Johns.  Ch.  1 
[Osgood  V.  FranJdin,  7  Am.  Dec.  613];  14  Johns.  627. 

T,  Frelinghuysen,  contra. 

The  Chanoellob.  The  bill  charges  the  fraudulent  procure^ 
ment  of  a  conveyance  of  real  estate,  and  seeks  that  it  may  be 
set  aside  in  favor  of  the  heirs  at  law.  Two  questions  are  made: 
1.  Has  this  court  jurisdiction  to  set  aside  conveyances  in  favor 
of  the  heirs  at  law  ?  and  2.  Does  this  bill  set  out  such  a  case  as 
will  authorize  the  court  to  interfere,  if  it  have  jurisdiction  t 

It  must  be  admitted  in  this  case,  by  both  parties,  that  an 
ejectment  might  have  been  brought  for  the  recovery  of  the  pos- 
session of  this  property  by  the  heirs  at  law.  There  is  no  legal 
impediment  or  disability  standing  in  the  way  to  prevent  the  in- 
stitution of  such  suit.  The  title  of  the  heirs  is  strictly  a  legal 
title,  and  such  are  properly  asserted  and  maintained  in  courts 
of  law.  But  it  does  not  follow,  that  because  a  party  is  at  lib- 
erty to  resort  to  an  action  of  ejectment,  therefore  he  has  no 
remedy  in  this  court.  The  principle  is  too  broad,  and  the  prac- 
tice of  the  court  is  directly  against  it.  There  are  many  cases 
in  which  the  jurisdiction  of  the  courts  of  law  and  equity  are 
concurrent,  and  the  party  is  at  liberty  to  seek  relief  in  either. 

Although  an  ejectment  might  have  been  brought  at  law,  yet 
I  can  not  concur  in  the  opinion  of  the  counsel  of  the  defend- 
ants, that  this  is  what  is  technically  termed  an  ejectment  bill. 
Such  a  bill  is  one  brought  simply  for  the  recovery  of  real  prop- 
erty, together  with  an  account  of  the  rents  and  profits,  without 
setting  out  any  distinct  and  substantive  ground  of  equity  juris- 
diction. A  bill  of  this  description  would  be  demurrable,  and 
could  receive  no  countenance  in  this  court.  It  is  of  great  im- 
portance in  the  administration  of  justice  that  the  principles  of 
the  two  courts  should  be  kept  distinct;  and  where  there  is  no 
proper  jg^ound  of  equity  the  chancery  will  not  interfere.  Thus, 
in  the  case  of  Laker  v.  EoUe,  3  Yes.  jun.  4,  cited  by  the  defend- 
ants' counsel,  the  bill  was  for  a  discovery,  and  for  possession 
and  an  account,  stating  that  the  defendant  had  got  possession 
of  the  title  deeds,  and  mixed  the  boundaries.    The  chancellof 
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was  of  opinion  that  he  had  no  joiisdioiion ;  that  if  the  complainant 
had  filed  his  bill  for  a  discovezy  merely,  he  would  have  beea 
entitled  to  it,  but  that  there  was  no  equity  in  his  case  to  entitle 
faim  to  any  farther  relief.  He  set  out  no  hindrance  or  impedi- 
ment to  his  legal  title,  which  could  be  properly  removed  in  a 
court  of  equity,  nor  any  fraud  which  could  authori'se  the  court 
to  assume  jurisdiction.  A  similar  case  is  to  Ixi  found  in 
Byt^8  V.  Ryves,  3  Yes.  343,  and  the  principle  is  not  confined 
to  cases  of  real  property,  but  extends  to  all  cases  where 
the  demand  is  purely  legal,  and  the  party  can  have  an 
adequate  remedy  at  law.  A  bill  filed  to  recover  the  amount  of 
«  total  loss  on  a  policy  of  insurance,  stating  no  sufficient  ground 
of  equitable  relief,  was  dismissed  with  costs:  1  Johns.  Oh.  463. 

Bub  this  is  a  bill  to  set  aside  a  fraudulent  conveyance,  filed  by 
those  who,  without  the  incumbrance  of  such  conveyance,  are 
undoubtedly  entitled;  and  I  can  entertain  no  question  as  to  the 
jurisdiction.  It  .is  altogether  different  from  an  ejectment  bill, 
and  comes  within  the  ordinary  and  often  exercised  powers  of 
this  court.  It  is  a  well-settled  principle,  says  Chancellor  Kent, 
that  relief  is  to  be  obtained  in  this  court,  not  only  against  writ- 
ings, deeds,  and  the  most  solemn  assurances,  but  against  judg« 
ments  and  decrees,  if  obtained  by  fraud  and  imposition:  Beigal 
r.  Wood,  1  Johns.  Ch.  406. 

In  Clarkson  v.  Hanvoay  et  oZ.,  2  P.  Wms.  203,  a  bill  was  filed 
by  an  heir  at  law,  to  set  aside  a  conveyance  made  by  the  an- 
cestor. It  was  made  to  appear  that  the  ancestor  was  a  weak 
man,  and  easily  to  be  imposed  upon,  and  that  the  consideration 
was  an  annuity  of  twenty  pounds  sterling  per  annum  for  an 
inheritance  of  forty  pounds  per  annum.  The  court  granted 
relief  and  ordered  the  estate  reconveyed,  and  the  writings  de- 
livered up,  and  that  the  defendants  should  pay  back  the 
amount  of  rent  they  had  received  beyond  what  they  had  paid 
for  the  annuity.  So  in  WhUe  v.  Small,  2  Ch.  Cas.  101,  certain 
deeds,  conveying  the  equity  of  redemption  of  certain  premises, 
were  ordered  to  be  set  aside  on  the  ground  of  fraud  and  want 
of  consideration.  In  Evans  v.  Llewellyn,  2  Bro.  C.  C.  150 
(better  reported  iu  1  Cox,  C.  B.  333),  the  court  went  so  far  as 
to  set  aside  a  deed  improvidently  obtained  for  an  inadequate 
consideration,  though  no  actual  fraud  appeared  to  have  been 
made  use  of.  The  case  of  Bennei  v.  Vade  et  oZ.,  decided  by 
Lord  Hardwicke,  2  Atk.  339,  is  a  strong  case,  and  similar  to 
the  present.  The  bill  was  brought  by  the  plaintiff,  as  heir  at 
law  of  Sir  John  Lee,  to  set  aside  the  conveyance  of  his  estate 
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to  the  defendant,  saggesiing  frand  and  imposition,  and  that 
Tade  had  an  undue  influence  over  him.  That  learned  chan- 
•oellor  had  no  doubt  on  the  subject  of  jurisdiction,  though  it 
•oame  before  him  incidentallj  in  the  cause;  and  he  not  only 
•decreed  that  the  deed  should  be  delivered  up  to  the  plaintiff, 
with  costs,  but  that  the  possession  should  be  delivered  up  im- 
mediately. In  Cooper's  Equity,  125,  it  is  said  that  the  only 
•case  in  which  fraud  can  not  be  relieved  against  in  equity,  con- 
currently with  courts  of  law,  is  the  case  of  fraud  in  obtaining 
a  will,  which,  if  of  real  estate,  must  be  in  a  court  of  law,  and 
if  of  personal  estate,  is  cognizable  in  the  ecclesiastical  court. 

The  case  of  Sha/lsbury  v.  ArrowBmilh,  4  Yes.  66,  cited  by  the 
defendants'  counsel,  in  which  it  is  decided  that  an  heir  at  law 
has  no  equity  except  to  remove  incumbrances  in  the  way  of  his 
legal  rights,  does  not  reach  the  principles  of  the  bill  now 
UDder  consideration.  It  was  a  mere  question  of  title,  and 
there  was  nothing  in  it  involving  any  principle  of  equity.  The 
aame  remark  may  be  made  to  the  case  of  Crow  et  al.  v.  Tyrrell, 
8  Madd.  99;  an  heir  out  of  possession  came  into  court  praying 
immediate  relief,  by  having  the  possession  of  the  property  de- 
livered up  to  him,  and  also  the  title  deeds  by  which  the  estate 
was  held.  The  vice-chancellor  held  that  if  he  came  into  chan- 
cery simply  for  the  possession  of  the  property,  the  bill  would 
have  been  clearly  demurrable;  that  he  prayed  for  a  delivery  of 
the  title  deeds  did  not  help  him,  for  the  jurisdiction  of  the 
court  in  regard  to  the  delivery  of  the  title  deeds  was  confined 
to  the  person  having  possession  of  the  estate.  If  the  party 
recovered  the  possession  of  the  estate  at  law,  he  might  then 
come  into  equity  for  the  possession  of  the  title  deeds. 

But  it  is  to  be  observed  that  in  those  cases  the  plaintiffs  did 
not  come  into  court  complaining  of  conveyances  fraudulently 
and  improperly  obtained,  and  prayed  to  be  relieved  from  their 
operation.  The  relief  sought  was  of  a  character  altogether  dis- 
tinct The  correctness  of  those  decisions  is  not  called  in  ques- 
tion, but  they  have  no  relation  to  the  case  now  before  the 
court.  Entertaining  no  doubt  as  to  this  part  of  the  case,  I  will 
merely  refer  to  some  authorities  to  be  found  in  3  Cox,  P.  Wms. 
131,  in  nolis,  and  to  a  late  and  valuable  treatise  on  the  juris- 
diction of  this  court,  by  Jeremy,  485,  486. 

The  second  question  is,  whether  the  bill  discloses  such  a 
ease  of  fraud  as  will  authorize  this  court  to  interfere. 

Crane  is  represented  by  the  bill,  as  we  have  already  seen,  to 
have  been  for  eight  or  ten  years  habitually  addicted  to  intern* 
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perance;  that  during  the  months  of  Janaaiy  and  February  he 
was  "  almost  incessantly  and  uninterruptedly  under  the  influ- 
ence of  liquor  to  such  a  degree  as  to  be  wholly  incapable  of 
business;"  that  when  he  refrained  for  a  few  days  from  im- 
moderate drinking,  his  debility  of  body  and  mind  was  so  great, 
as  to  render  him  incompetent  to  the  rational  transaction  of  any 
business;  that  when  he  was  either  in  a  state  of  actual  intoxica- 
tion, or  so  enfeebled  or  debilitated  in  mind  from  the  indirect 
influence  of  a  long  fit  of  intoxication,  from  which  he  was  just 
then  recovering,  and  while  he  was  legally  incompetent  to  make 
any  disposition  of  his  property,  the  defendants  fraudulently 
and  most  unconscientiously,  and  without  any,  or  if  any,  a  totally 
inadequate  and  mere  colorable  consideration,  procured  from 
him  the  said  conveyance.  It  is  not  stated  that  the  drunkenness, 
and  consequent  disability,  originated  in  any  acts  of  the  defend- 
ants; no  management  or  contrivance  of  that  kind  is  charged 
against  them.  The  question  is  whether,  under  such  circum- 
stances, the  deed  can  be  relieved  against. 

Courts  of  equity  have  been  liberal  in  protecting  against  the 
consequences  of  fraud  those  who,  from  weakness  and  imbeciliiy, 
are  most  liable  to  imposition,  and  also  those  who,  from  their 
relative  situation,  are  peculiarly  liable  to  be  influenced  by  artful 
and  designing  persons  around  them.  In  carrying  out  their 
healthful  principles  they  have  proved  themselves  the  guardians 
of  infancy,  the  protectors  of  the  innocent  and  unwary,  and  the 
fearless  and  successful  exposers  of  hidden  machination  and 
secret  fraud.  If  there  has  been  a  suppression  of  the  truth,  or 
the  suggestion  of  a  falsehood,  whereby  the  party  is  circum- 
vented and  deceived,  equity  will  relieve  against  it.  Where  an 
undue  advantage  has  been  taken  of  the  weakness  or  necessity 
of  tjie  party,  or  of  any  situation  in  which  he  is  placed,  render- 
ing him  peculiarly  liable  to  impositions,  this  court  will  interfere. 
It  goes  upon  the  safe  principle  of  protecting  those  who  are  not 
able  to  protect  themselves. 

It  has,  nevertheless,  been  made  a  question,  how  far  any  im- 
provident act,  caused  by  drunkenness  or  intoxication,  may  be 
relieved  against;  and  it  has  been  supposed  by  some  that  if  the 
intoxication  was  voluntary  and  not  procured,  the  party  was 
without  remedy.  Thus  in  Johnson  v.  MedlicoU,  decided  at  the 
rolls  by  Sir  Jos.  Jekyll  in  1734,  cited  in  8  P.  Wms.  180,  it  was 
expressly  stated  that  the  having  been  in  drink  is  not  any  reason 
to  relieve  a  man  against  any  deed  or  agreement  gained  from 
him  when  in  that  situation,  for  that  were  to  encourage  drunk- 
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^nness;  othenvisey  if  through  the  management  or  contrivance 
of  him  who  gained  the  deed,  etc.,  the  party  from  whom  such 
deed  has  been  gained  was  drawn  into  drink.  So,  too.  Lord 
Coke  says:  "Although  he  who  is  drunk  is  for  the  time  non 
<x)mpo8  mentis,  yet  his  drunkenness  does  not  extenuate  his  of- 
fense nor  turn  to  his  avail,  but  is  a  great  offense  in  itself,  and 
therefore  aggravates  his  offense,  and  doth  not  derogate  from 
the  act  which  he  did  at  the  time."  This  doctrine  of  the  ancient 
common  law  is  too  harsh  to  be  generally  useful,  and  it  contrasts 
rather  unfavorably  with  the  milder  and  more  rational  princi- 
ples of  the  civil  law.  "  It  is  evident  (says  Pothier)  that  ebriety, 
when  it  is  such  as  to  take  away  the  use  of  reason,  renders  the 
person  who  is  in  that  condition,  while  it  continues,  unable  to 
make  a  contract,  since  it  renders  him  incapable  of  assent:" 
Trait6  des  Obligat.  pt.  1,  c.  1,  sec.  1,  art.  4.  The  case  at  the 
rolls  in  1734,  already  mentioned,  was  founded  on  the  princi- 
ples of  the  strict  rule  of  the  common  law.  In  1747,  the  ques- 
tion was  made  before  Lord  Hardwicke,  whether  it  was  8u£Scient 
to  set  aside  an  agreement  that  one  of  the  parties  was  drunk  at 
the  time.  That  learned  chancellor  thought  it  was  not,  unless 
8ome  unfair  advantage  was  taken  which  did  not  appear  in  that 
€ase:  Cory  v.  Cory,  1  Yes.  sen.  19.  This  decision  was  a  de- 
parture from  the  old  rule,  and  grew  out  of  better  conceptions 
of  equity.  Instead  of  saying  to  the  wretched  victim  of  intem- 
perance, that  the  avenues  not  only  of  law  but  of  equity  were 
closed  against  him,  and  that  he  was  to  be  left  as  an  outlaw  in 
society,  a  prey  to  the  cunning  and  cupidity  of  the  spoiler,  it 
extended  to  him  the  just  protection  of  the  court,  not  for  the 
purpose  of  setting  aside  his  contract  on  the  ground  of  his  in- 
firmity or  crime,  but  for  the  purpose  of  looking  into  his  trans- 
actions, to  see  whether  any  advantage  had  been  taken  of  his 
unhappy  situation.  It  would  not  favor  ebriety,  but  at  the  same 
time  would  not  permit  it  to  be  taken  advantage  of  with  im- 
punity. The  good  sense  of  this  principle  has  commended  itself 
to  every  court,  and  especially  to  the  courts  of  equity.  Hence 
it  has  become  the  settled  rule  of  the  court,  that  it  will  not  in- 
terfere to  assist  a  person  on  the  ground  of  intoxication  merely; 
but  if  any  unfair  advantage  has  been  taken  of  his  situation,  it 
will  render  him  all  proper  aid:  Cooke  v.  Clayworth,  18  Yes.  12. 
The  bill  before  me  does  not  seek  relief  on  the  simple  ground 
of  intoxication.  It  charges  expressly  that  undue  advantage  was 
taken  of  the  situation  of  the  grantor,  and  that  the  deed  was 
fraudulently  obtained.    As  evidence  of  the  fraud,  it  relies  upon 
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the  inadequacj  of  the  price,  and  states  that  even  that  price  was 
not  paid.  To  this  it  has  been  answered,  that  inadequacy  of 
price  is  not  of  itself  evidence  of  fraud,  and  can  never  be  the 
ground  of  setting  aside  a  deed,  unless  accompanied  with  fraud 
or  misrepresentation.  But  this  is  only  where  the  party  is  able 
to  contract.  In  the  case  of  Beynolds  v.  Wail,  1  Wash.  164,'  it 
Was  held,  that  where  the  party  was  intoxicated,  inadequacy  of 
price  was  direct  evidence  of  fraud;  and  I  think  there  can  be  no 
doubt  of  the  correctness  of  the  decision.  It  is  conceded  that 
the  fact  of  the  price  not  being  paid,  is  no  ground  to  set  aside 
the  deed.  The  fraud  must  be  in  the  original  transaction  or  con- 
tract, not  in  the  non-fulfillment  of  the  contract.  If  the  original 
transaction  was  valid  at  the  time,  it  is  not  rendered  invalid  by 
any  subsequent  act  or  omission  of  the  defendants.  The  fact, 
nevertheless,  is  well  charged;  for,  although  it  does  not  change 
the  nature  of  the  transaction,  it  may,  if  proved,  be  strong  testi- 
mony  to  show  its  real  character:  Oathcari  et  oZ.  v.  Bobinson,  5 
Pet.  279. 

Upon  the  whole  case,  without  going  into  any  calculation,  or 
giving  any  opinion  as  to  the  adequacy  of  the  price,  I  am  fully 
satisfied  that  this  bill  is,  upon  the  face  of  it,  clearly  within  the 
jurisdiction  and  principles  of  this  court,  and  that  the  defend- 
ants must  be  put  to  their  answer. 

Let  the  demurrer  be  overruled,  with  costs. 


Effect  of  Intozigation  upon  a  Contbact,  and  the  relief  in  equity:  8em 
the  notes  to  Wade  ▼.  Cohfert,  12  Am.  Deo.  652;  and  to  HoughU  Adm^n  ▼. 
^unt,  15  Id.  574. 


The  Attorney-General  v.  SrEVENa 

[1  Saitoh  Cb.  869.] 

Bqurt  wn«L  voT  Declabe  a  Gorpobation  to  be  Fobfxited  for  an  all«ged 
nonneer  or  misoaer  of  its  oorporate  privileges,  where  it  has  been  dnl^ 
organized  and  has  acquired  a  legal  existence.    Resort  moat  be  bad  to  law. 

A  CoBPORATioN  DE  Facto,  having  done  everything  necessary  to  oonstitate 
it  a  corporation,  colorably  at  least,  if  not  legally,  will  not  hare  its  pro* 
oeedings  set  aside  incidentally  by  a  court  of  equity. 

Ck>iaassioNEBS  to  Receive  Subscbiftions  fob  Stock  abb  Tbobisbb^ 
whose  acts  may  be  controlled  by  a  court  of  equity  upon  %  bill  filed  by 
stockholders,  or  subscribers,  or  persons  seeking  subscriptiona,  but  an  in- 
formation is  not  the  proper  proceeding. 

The  Right  to  the  Use  of  a  Navigable  Stream  is  in  the  people,  soooeed* 
ing  to  the  rights  of  the  crown.    The  legislators  alone  can  dispose  of  this 

1.  Segnolday.  WalUr,  1  Wash.  164. 
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rights  and  when  thftt  dispodtion  is  conBistent  with  the  law  of  natuie 
and  the  oonatitation  of  a  weU-ordered  society,  it  is  valid. 
Ths  Lboislatctbs  can  not  Takx  Pbivatb  Pbofektt  for  public  use,  with- 
out providing  a  remuneration;  nor  can  it,  in  regard  to  many  public  rights^, 
make  such  a  disposition  of  them  as  entirely  to  divest  the  citizens  of  their 
common  property. 

TBX  PoWEE  of   THB  liBOISLATUBX    TO    DiBPOSB    OF   PUBUO   RiOHTS  is  not 

confined  to  cases  where  no  injury  would  accrue  to  individuals.  Indi- 
vidual convenience  must  yield  to  public  necessities. 

Fob  THB  E&EcnoN  of  a  Bbidqx  ovxb  a  Navioablb  Stream,  a  special  act  of 
the  legislature  is  necessary.  . 

A  Spbcial  AnTHORiTT  TO  A  GoBPORATiOK  TO  Erxct  Bridobs,  necessary  for 
the  completion  of  its  road,  gives,  by  necessary  implication,  a  power  to 
erect  bridges  over  all  the  streams  on  the  route,  without  mentioning  th» 
names  of  each  particular  stream. 

Thb  Wanton  and  Injt7Rious  Exbrcisb  of  Cobpobatb  PBiyiLXOBS  is  ground 
for  the  interference  of  equity. 

A  SuRVET  DOES  notMean  A  Map,  cx  vi  termini,  but  will  include  a  description, 
in  words  or  figures  of  the  lands  located. 

Intormation  to  restrain  the  building  of  a  bridge  over  a  navi» 
gable  river.     The  case  is  stated  in  the  opinion. 

W,  Halsiedf  for  the  relators,  cited:  Eden  on  Inj.  161;  Jac.  L. 
D.,  Nuisance;  5  Bac.  Abr.,  Nuisance,  A.;  19  Yin.  Abr.244;  Noy, 
103;  2  Anst.  608;  8  Atk.  21,  750;  6  Yes.  jan.  29;  Amb.  158;  2 
Cox,  87. 

O,  Wood^  corUra. 

The  Chanoellob.  lliis  is  an  information  filed  by  Daniel  Pet* 
tee  and  Joshua  Smith,  in  the  name  of  the  attorney-general  of 
the  state,  for  the  purpose  of  obtaining  an  injunction  to  restrain 
and  prevent  the  defendants,  who  profess  to  act  under  the  au- 
thority of  the  Camden  and  Amboy  Railroad  and  Transportation 
Company,  and  also  to  restrain  the  said  company  from  erecting^ 
a  certain  bridge  over  South  river,  in  the  county  of  Middlesex. 
It  is  alleged  that  South  river  is  a  navigable  stream;  the  tide  ebb* 
ing  and  flovnng  at  the  place  where  the  bridge  is  sought  to  be* 
erected;  that  it  is,  of  course,  a  public  highway,  and  not  subject 
to  hindrance  or  interruption  bj  the  said  company,  or  any  per* 
sons  pretending  to  act  under  their  authority.  The  mode  of  pro- 
ceeding adopted  in  this  case,  is  founded  on  the  idea  that  th& 
erection  of  a  bridge  across  this  navigable  stream  would  be  a 
public  nuisance,  and  that  at  the  instance  or  information  of  tha 
proper  law  ofiScer  of  the  state,  this  court  may  interfere  to  pre- 
vent the  erection  of  the  nuisance  by  injunction. 

The  relief  is  prayed  for  on  two  grounds:  The  first  is,  that  the 
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Oamden  and  Amboj  Railroad  and  Transportation  Companj, 
under  whose  authority  the  defendants  claim  to  act,  has  no  legal 
-existence,  inasmuch  as  the  terms  of  the  act  of  incorporation  have 
not  been  complied  with,  and  consequently  that  the  proceedings 
of  the  company  are  void.  The  second  is,  that  no  express  au- 
thority is  given  by  the  charter  to  the  company  to  construct 
bridges  over  navigable  streams  of  water,  and  that  such  a  power 
<3an  not  be  exercised  upon  implication  merely;  and,  moreover, 
that  if  such  power  be  given,  the  grant,  as  to  that,  is  unconstitu- 
tional and  void. 

Upon  the  first  ])oiDt,  the  material  charges  in  the  information 
are  these :  that  some  time  after  the  passing  of  the  act  of  incorpo- 
ration, the  commissioners  named  in  the  act  caused  public  notice 
to  be  given  that  books  of  subscription  to  the  capital  stock  of 
the  company  would  be  opened  at  the  house  of  David  Perrine, 
in  Hightstown,  on  Tuesday,  the  thirtieth  day  of  March;  at  the 
bouse  of  GriflSth  Owen,  in  Mount  Holly,  on  Wednesday,  the 
thirty-first  day  of  March;  and  at  the  house  of  Isaiah  Toy,  in 
Oamden,  on  Thursday,  the  first  day  of  April;  that  the  books 
would  be  opened  at  ten  o'clock  each  day,  and  that  five  dollars 
on  each  share  subscribed  should  be  paid  at  the  time  of  subscrib- 
ing. That  the  stock  was  in  great  demand,  and  many  persons 
attended  at  Hightstown  for  the  purpose  of  subscribing  for  stock; 
but  that  the  commissioners  subscribed  for  the  whole  of  the  capi- 
tal stock  themselves,  either  in  their  own  names  or  the  names  of 
a  few  of  their  friends;  and  immediately  after  the  said  commis- 
sioners had  thus  subscribed,  they  closed  the  subscription  books, 
and  informed  the  persons  who  applied  to  them  for  stock  in  the 
said  company,  that  the  stock  was  all  subscribed  and  the  sub- 
scription books  closed,  and  refused  to  permit  them  to  subscribe. 
That  the  next  day  many  persons  attended  at  Mount  Holly,  and 
applied  to  the  commissioners  for  leave  to  subscribe,  but  the 
oom mission ers  refused;  and  particularly  one  John  Black  offered 
to  subscribe,  and  tendered  in  specie  the  first  installment  upon 
the  shares  he  asked  leave  to  subscribe  for;  that  the  said  com- 
missioners refused  leave  to  the  said  John  Black  to  subscribe  for 
any  of  the  said  stock,  but  offered  to  sell  him  stock  for  an  ad- 
vance upon  the  par  value,  which  Black  refused  to  give.  That, 
notwithstanding  the  illegal  manner  in  which  the  said  stock  was 
subscribed,  the  commissioners  have  undertaken  to  organize  the 
said  company  according  to  the  provisions  of  the  said  act  of  in- 
corporation. 

All  the  facts  charged  have  not  been  fully  sustained;  but  it 
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eafficientlj  appears,  from  the  answer  and  depositions  filed,  that 
the  stock  was  all  subscribed  and  taken,  on  the  first  day,  at 
Hightstown;  that,  while  there,  no  person  wrote  in  the  book  of 
fiubscription  bat  the  secretary  of  the  commissioners.  It  was 
evidently  understood  by  the  commissioners,  who  were  to  be 
permitted  to  subscribe  and  receive  stock;  for  when  the  secre- 
tary had  made  an  end  of  subscribing  for  himself  and  the  other 
commissioners,  and  those  whose  names  were  given  by  them 
or  some  of  them,  it  turned  out  that  the  precise  amount  was 
taken,  neither  a  share  more  nor  a  share  less;  whereupon  the 
books  were  closed,  and  no  person  after  that  was  permitted  to 
subscribe. 

It  has  been  held,  that  where  a  corporation  has  been  duly  or« 
ganized,  and  thereby  acquired  a  legal  existence,  a  court  of  equity 
will  not,  upon  an  alleged  nonuser  or  misuser  of  its  corporate 
privileges,  declare  the  corporation  to  be  forfeited;  that  such 
power  is  of  right  to  be  exercised  by  a  court  of  law,  and  not  a 
court  of  chancery.  And  although  this  doctrine,  as  laid  down 
in  Slee  y.  Bloom^  5  Johns.  Ch.  866,  was  subsequently  overruled 
by  the  court  of  errors  in  the  state  of  New  York  [10  Am.  Dec. 
273],  yet  it  has  been  recognized  in  at  least  two  several  instances 
in  this  court,  and  appears  to  me  to  be  the  safe  rule  for  a  court 
of  equity.  The  information  in  this  case  seeks  to  avoid  that 
principle.  It  does  not  bring  the  company  into  court  and  pro- 
ceed against  them  as  duly  incorporated,  but  it  proceeds  against 
certain  individuals,  and  sets  up  that  the  Camden  and  Amboy 
Bailroad  and  Transportation  Company,  under  which  those  in- 
dividuals claim  to  act,  has  not  and  never  had  legal  existence; 
that  the  stock  was  never  subscribed  for  according  to  law,  and 
that  all  subsequent  proceedings  are  void. 

The  object  appears  to  be  to  bring  before  the  court  the  ques- 
tion whether  the  commissioners,  who  were  appointed  in  this 
case  by  the  legislature  to  receive  subscriptions,  and  to  do  those 
preliminary  acts  which  are  necessary  for  the  proper  organiza- 
tion of  the  company,  acted  in  compliance  with  the  law  and  in 
good  faith.  As  to  their  power  and  authority,  derived  as  it  was 
from  the  legislature,  its  legality  has  not  been  questioned.  It  ia 
proper  to  inquire  in  this  place,  how  far  this  court  will  under- 
take to  look  into  these  matters,  thus  incidentally  brought  before 
them,  and  decide  upon  their  illegality  or  irregularity.  This 
information  is  filed  by  the  attorney-general,  for  the  purpose  of 
restraining  certain  persons  from  erecting  a  bridge  over  South 
river,  on  the  ground  that  it  is  a  public  highway,  and  that  the 
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erection  of  a  bridge  over  it  would  be  a  nuisance.  These  per- 
sons are  acting  under  the  authority  of  a  corporation,  organized 
under  color  of  law.  The  court  is  asked  to  infer,  from  the  facts 
shown,  that  there  is  no  legal  corporation  in  existence. 

I  am  not  satisfied,  under  existing  circumstances,  and  with 
the  facts  before  me  disclosed  by  the  information  itself ^  that  it 
is  the  province  of  this  court  to  interfere  in  the  manner  desired. 
It  appears  by  the  information,  that  the  shares  of  the  company 
have  been  all  subscribed  in  the  manner  therein  stated;  that 
upon  due  notice  given,  the  stockholders  have  appointed  their 
directors;  that  a  survey  of  the  proposed  road  has  been  made  by 
the  company,  and  that  the  erection  of  the  road  is  in  progress. 
Here,  then,  is  a  set  of  men  claiming  to  be  a  legally  incorpo- 
rated company  under  the  act  of  the  legislature,  exercising  all 
the  powers  and  functions  of  a  corporation.  They  are  a  corpo- 
ration de  facto ^  if  not  dejure.  Everything  necessary  to  constitute 
them  a  corporation  has  been  done,  colorably  at  least,  if  not 
legally;  and  I  do  not  feel  at  liberty,  in  this  incidental  way,  ta 
declare  all  their  proceedings  void,  and  treat  them  as  a  body 
having  no  rights  or  powers.  It  has  been  seen  that  the  court  will 
not  do  this  where  a  corporation,  properly  organized,  has  plainly 
forfeited  its  privileges;  and  there  is  but  little  difference  in  prin- 
ciple between  the  two  cases.  In  both  the  corporation  is  actually 
in  existence,  but  whether  legally  and  rightfully  so  is  the  question. 
And  it  appears  to  me  that  if  the  court  can  take  cognizance  of 
the  matter  in  this  case,  it  must  in  all  others  where  it  can  be 
brought  up,  not  only  directly,  but  incidentally. 

The  case  of  Meads  v.  Walker,  Hopk.  587,  relied  on  in  support 
of  the  information,  is  very  different  from  the  present.  An  act 
had  been  passed  by  the  legislature  of  New  York,  to  incorporate 
the  president,  directors,  and  company  of  the  Commercial  Bank 
of  Albany;  and  the  question  was  as  to  the  conduct  of  the  com- 
missioners in  apportioning  the  stock  among  the  subscribers. 
The  bill  was  filed  by  some  persons  who  had  subscribed  for  stock,, 
but  received  none;  and  it  was  filed  against  the  commissioners, 
and  before  any  election  was  had  for  directors  of  the  company. 
The  proceedings  were  in  esse  and  unfinished;  the  company  was 
not  organized,  and  had  no  existence  either  in  law  or  fact.  In 
that  case  the  court  granted  an  injunction  to  prevent  the  election 
of  director^,  until  a  more  just  apportionment  should  be  made  of 
the  stock  subscribed.  A  similar  case  is  to  be  found  in  1  Johns. 
Gh.  18,  impeaching  the  conduct  of  the  commissioners  under  the 
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act  for  the  incorporation  of  tbe  Catskill  bank.  An  injunction 
was  granted  on  a  bill  filed  before  the  election  of  directors. 

The  persons  aggrieved,  if  there  are  any  such,  have  made  no 
complaint  before  this  court.  They  are  not  here,  seeking  to  have 
the  alleged  fraudulent  acts  of  the  commissiohers  set  aside,  and 
their  own  rights  declared  and  protected.  If  they  had  presented 
themselves  here  at  a  proper  time,  or  were  now  here,  the  ques* 
tioii  sought  to  be  raised  by  this  proceeding  might  with  some 
propriety  be  considered.  It  is  admitted,  as  contended  for  on 
the  part  of  the  information,  that  the  commissioners  were  trus- 
tees, and  that  as  such,  this  court,  if  a  proper  case  were  made, 
might  control  their  acts;  but  to  authorize  it,  there  should  be 
some  complaint  on  the  part  of  the  stockholders  or  persons  sub- 
scribing or  seeking  to  subscribe  for  stock;  and  the  proceeding 
should  be  by  bill,  and  not  by  information.  This  information, 
although  against  individuals  named,  is,  in  efifect,  against  the 
railroad  company,  charging  them  with  an  illegal  exercise,  if  not 
a  usurpation  of  power.  Under  this  view  of  the  case,  I  deem  it 
unnecessary  for  me  to  inquire,  whether  the  conduct  of  the  com- 
missioners was  regular  and  lawful,  or  otherwise,  in  permitting 
the  subscriptions  to  be  made  in  the  manner  they  were,  and  in 
neglecting  to  open  the  books  at  all  the  places  mentioned  in  the 
notice.  The  corporation  is  now  organized,  and  if  acting  with- 
out authority,  is  liable  to  be  brought  at  any  time  before  a  com« 
petent  tribunal  in  a  mode,  the  legality  of  which  can  not,  as  I 
apprehend,  be  questioned. 

The  second  ground  for  relief  is,  that  the  company  have  no 
express  authority  given  them  to  erect  bridges  over  navigable 
streams;  and  that  if  such  power  be  given,  the  ground  of  it  is  un- 
constitutional and  void.  In  either  case,  it  is  contended,  an  in- 
junction should  issue.  If  a  grant  of  that  kind  be  unconstita* 
tional  and  void,  it  will  not  be  necessary  to  examine  whether  it 
has  been  made  or  not.  Is  it,  then,  unconstitutional  ?  South 
river,  at  the  place  where  it  is  contemplated  to  erect  a  bridge,  is 
a  navigable  stream.  The  tide  ebbs  and  flows,  as  it  is  proved, 
from  three  and  a  half  to  six  feet,  and  the  stream  is  navigated  by 
boi^ts  or  scows.  There  is  one  landing-place  above  the  proposed 
site  of  the  bridge,  and  some  trade  is  carried  on  to  that  landing. 
The  right  to  the  use  of  this  navigable  stream  is  a  right  common 
to  all  the  people  of  the  state.  Before  the  revolution,  the  right 
was  in  the  crown.  The  people  are  now  the  sovereign  power, 
and  the  right  is  vested  in  them.  It  is  their  property,  and,  as 
such,  may  be  disposed  of  for  the  common  benefit,  in  such  a  way 
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AS  tbey  may  Bee  fit.  This  disposition  can  only  be  made  by  the 
legislature  of  the  state,  which  is  the  rightful  representative  of 
the  people.  And  when  such  disposition  is  made  ''consistently 
vdth  the  principles  of  the  law  of  nature,  and  the  constitution  oi 
•a  well-ordered  society,"  it  must  be  considered  valid.  Such,  af 
1  conceive,  has  ever  been  the  sound  construction  of  the  legisla- 
tive power,  and  its  exercise  has  been  in  perfect  accordance 
with  it. 

The  power  of  the  legislature  is  not  omnipotent.  It  hat 
boundaries  beyond  which  it  may  not  pass.  It  can  not  author- 
ize private  property  to  be  taken  for  public  purposes,  without 
providing  for  a  just  remuneration.  And  in  regard  to  man^ 
public  rights  which  appertain  to  the  citizens  generally,  it  can 
not  make  such  a  disposition  of  them  as  entirely  to  divest  the 
citizens  of  their  common  property.  But  it  does  not  follow  from 
this,  that  the  legislature  has  power  to  dispose  of  those  commoir 
frights,  oDly  in  cases  where  by  such  disposition  no  possible  in- 
jury would  accrue  to  any  individual.  Such  a  power  would  be 
nugator}'.  There  is  scarcely  a  supposable  case  in  which  it 
could  be  exercised.  In  every  case  some  inconvenience  must 
accrue  to  individuals,  or  some  privilege  be  measurably  im- 
paired. Yet  if  the  disposition  or  regulation  be  for  the  common 
benefit;  if  the  situation  of  society  and  the  wants  of  the  publio 
require  it,  individual  convenience  must  yield,  and  that  upon 
the  most  obvious  principles  of  the  social  compact. 

The  relators  are  owners  of  property,  and  interested  in  the 
landing  above  the  site  of  the  bridge.  They  have,  unquestiona- 
bly, a  common  right  to  the  navigation  of  the  stream,  and  they 
now  navigate  it  with  scows.  A  bridge  2)laced  across  the  stream 
below  the  landing,  must  necessarily  affect  the  navigation  in  a 
greater  or  less  degree,  but  it  would  not  destroy  it.  It  would 
occasion  some  additional  trouble  and  expense,  or  some  addi- 
tional delay  and  risk;  but  the  right,  though  somewhat  impaired, 
would  still  remain.  Such  is  the  case  in  all  similar  instances, 
where  bridges  are  authorized  over  navigable  streams,  such  as 
the  Passaic,  the  Hackensack,  the  Baritan,  the  Bancocus,  and 
others.  The  right  of  the  legislature  to  make  the  grant  is 
beyond  dispute.  It  remains  to  be  considered  whether  the 
power  to  erect  a  bridge  over  this  navigable  stream  is  conferred 
by  the  charter. 

There  is  certainly  no  power  given,  in  express  terms,  to  place 
ft  bridge  over  South  river,  or  any  other  navigable  streams  on  the 
route  of  the  road.    The  eleventh  section  of  the  act  invests  the 
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oompanj  with  full  power  to  snrYey^  lay  out,  and  oonstruot  a 
railroad  or  roads,  with  all  necessary  appendages,  from  the  Del- 
aware river,  at  some  point  or  points  between  Cooper's  creek 
and  Newton's  creek,  in  the  county  of  Gloucester,  to  a  similar 
point  or  points  upon  the  Baritan  bay.  And  it  enacts  that  when 
the  route  and  location  of  such  road  shall  be  determined  upon, 
and  a  survey  of  such  route  and  location  deposited  in  the  office 
of  the  secretary  of  state,  then  it  shall  be  lawful  for  the  company 
to  enter  upon,  to  take  possession  of,  hold,  use,  occupy,  and  ex- 
cavate any  such  lands,  and  to  erect  embankments,  bridges,  and 
all  other  works  necessary  to  lay  rails  thereon,  and  to  do  all 
other  things  which  shall  be  suitable  and  necessary  for  the 
effectual  completion  of  the  said  road  or  roads,  and  to  cany  into 
full  effect  the  objects  of  their  incorporation. 

This  section  gives  the  power  to  erect  bridges  generally,  where 
they  may  be  necessary.  It  makes  no  distinction  between  bridges 
over  navigable  streams,  and  streams  not  navigable;  and  unless 
it  can  be  clearly  shown  that  the  grant  of  a  power  to  erect  a 
bridge  over  a  navigable  stream,  is  to  be  in  some  certain  and 
specific  form,  I  should  incline  to  think  it  given  by  this  section. 
It  was  argued,  and  with  great  force,  at  the  bar,  that  this  general 
authority,  as  it  was  termed,  to  erect  bridges,  did  not  include  the 
power  to  place  a  bridge  over  a  navigable  stream  or  public  high- 
way;  and  the  case  of  The  GommonvoeaUh  v.  Coombs,  2  Mass.  489, 
was  relied  on  in  support  of  the  doctrine.  The  law  of  that  case 
is  sound,  but  it  has  no  application  to  the  one  now  before  the 
court.  A  certiorari  had  been  sued  out,  to  remove  a  record  of 
the  court  of  sessions,  respecting  the  laying  out  of  an  highway. 
0.  J.  Parsons,  in  delivering  the  opinion  of  the  court,  says: 
'*  The  statute  gives  a  general  authority  to  the  sessions  to  lay 
out  highways,  but  that  statute  must  have  a  reasonable  construc- 
tion. The  authority,  therefore,  can  not  be  extended  to  the  lay- 
ing out  of  an  highway  over  a  navigable  river,  whether  the  water 
be  fresh  or  salt,  so  that  the  river  may  be  obstructed  by  a  bridge, 
A  navigable  river  is  of  common  right  a  public  highway;  and 
a  general  authority  to  lay  out  a  new  highway,  must  not  be  so 
extended  as  to  give  a  power  to  obstruct  an  open  highway  al- 
ready in  the  use  of  the  public."  The  same  doctrine  is  appli- 
cable to  our  surveyors  of  highways  or  chosen  freeholders.  They 
are  vested  with  a  general  authority  by  the  statute  to  lay  out 
and  cause  to  be  opened  public  highways;  but  this  general  power 
is  to  be  construed  reasonably,  and  with  reference  to  the  rights 
of  others.      Hence  it  has  always  been  considered  necessary. 
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when  a  bridge  was  necessary  over  a  navigable  stream,  to  pro- 
cure a  special  act  of  the  legislature.  But  the  power  given  to 
the  company  in  this  case,  is  very  different  from  that  vested  in 
the  surveyors  of  the  highways  under  the  general  road  act. 
It  is  a  special  power  for  certain  and  specified  purposes;  not  a 
general  authority  growing  out  of  a  public  statute,  and  to  b^ 
exercised  or  not,  as  occasion  may  require.  There  is  not,  it  is 
true,  any  specific  grant  of  power  to  construct  this  particular 
bridge;  but  there  is  a  special  authority  to  erect  bridges  and  all 
other  works  necessary  for  the  completion  of  this  particular 
road.  If  this  were  not  so;  if  the  privilege  of  erecting  bridges 
over  the  navigable  streams  on  the  route  depended  on  some  sub- 
sequent grant  of  the  legislature,  the  operations  of  the  company 
would  be  liable  to  be  arrested  at  any  moment,  and  the  fran- 
chise would,  of  course,  be  incomplete  and  comparatively  use- 
less. 

Again:  the  power  appears  to  flow  legitimately  and  conclu- 
sively out  of  the  very  nature  of  the  grant.  The  road  is  to  com« 
mence  below  the  mouth  of  Cooper's  creek,  and  between  it  and 
Newton  creek,  and  terminate  upon  the  Baritan  bay.  In  taking 
this  route,  it  is  necessary  to  cross  several  navigable  streams. 
Cooper's  creek  can  not  possibly  be  avoided,  without  great  and 
unreasonable  circuity.  The  same  is  true  in  regard  to  Penn- 
sbawkin,  Crosswicks,  and  Bancocus;  and  this  being  the  case, 
and  at  the  same  time  a  matter  of  notoriety,  can  it  be  supposed 
that  the  legislature  intended  to  say  to  the  company,  you  may 
build  your  railroad  from  place  to  place,  at  a  great  expense,  but 
you  shall  not  be  permitted  to  connect  the  different  parts  of  it 
by  necessary  bridges  over  the  navigable  streams,  without  further 
power  from  us,  to  be  granted  at  some  future  day,  at  our  pleas- 
ure ?  Is  it  not  more  reasonable  to  conclude,  that  when  the 
legislature  gave  the  authority  to  erect  such  bridges  and  other 
works  as  might  be  necessary  for  the  completion  of  their  road, 
they  intended  to  convey  the  right  of  constructiug  all  bridges  on 
the  route  of  their  road,  as  well  those  that  crossed  navigable 
streams  as  those  that  did  not?  Nay,  is  not  such  conclusion 
necessary  for  the  safety  of  the  company  ? 

The  rule,  as  contended  for  at  the  bar,  that  there  ought  to  be 
express  words  to  take  away  vested  privileges,  is  too  narrow.  la 
the  case  referred  to,  Coolidge  v.  WiUiams^  4  Mass.  145,  C.  J. 
Parsons  gives  the  true  principle:  "Private  statutes,  made  for 
the  accommodation  of  particular  citizens  or  corporations,  ought 
not  to  be  construed  to  affect  the  rights  and  privileges  of  others. 
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unless  such  construction  results  from  express  words,  or  from 
necessary  implication."  In  that  case,  he  said,  a  reasonable 
€ffect  could  be  given  to  every  part  of  the  statute  without  such 
construction.  In  this,  I  do  not  see  how  it  is  possible  to  give  a 
reasonable  effect  to  the  charter,  without  giving  the  power  con- 
tended for.  Any  other  would  leave  the  company  at  the  mercy 
of  future  legislatures,  and  in  a  situation  of  great  uncertainty. 
The  result  is  that  this. power  to  construct  bridges  over  all  the 
streams  on  the  route,  so  as  best  to  carry  into  effect  the  object  of 
the  corporation,  is  given  by  the  act;  if  not  in  express  terms,  yet 
by  necessary  implication;  and  that  the  grant  thus  made  is  con- 
atitutional. 

The  power  must,  nevertheless,  be  exercised  discreetly,  and 
with  a  due  regard  to  the  privileges  of  others.  If  an  injurious 
and  wanton  exercise  of  it  be  shown  to  the  court,  it  will  interfere 
and  regulate  it  upon  proper  principles.  To  warrant  such  inter- 
ference, the  exercise  of  power  must  be  shown  to  be  not  only 
injurious,  but  willfully  or  wantonly  so.  A  mere  mistake  in 
judgment  will  not  be  sufficient:  Haight  et  ah  v.  Day  et  al.,  1 
Johns.  Ch.  18.  That  must  be  remedied  at  law.  In  this  case  I 
do  not  find  anything  like  a  wanton  exercise  of  power.  The 
company  propose  to  build  a  bridge  over  South  river,  on  what 
the  engineer  states  to  be  the  nearest  and  best  route.  Below  the 
fipot  where  the  bridge  is  to  be  built,  there  is  already  a  perma- 
nent bridge  over  the  same  stream,  authorized  by  an  act  of  the 
legislature.  This  was  originally  a  draw  bridge,  but  such  was 
the  trifling  amount  of  the  commerce  carried  on  through  and 
above  the  bridge,  that  the  legislature  a  few  years  since  was  in- 
•duced,  for  the  greater  convenience  of  the  public,  to  authorize 
the  bridge  to  be  made  permanent.  Such  being  the  case,  it  can 
scarcely  be  considered  an  unjustifiable  act  in  the  company  to 
erect  their  bridge  at  the  place  selected,  unless  in  so  doing  they 
entirely  and  knowingly  cut  off  the  trade  of  the  relators,  and 
-make  sacrifice  of  all  their  interests  in  that  behalf;  which  is  not 
pretended.  It  appears  that  they  intend  to  leave  a  safe  and  con- 
venient passage  for  scows,  which  is  the  only  kind  of  boat  that 
navigates  that  part  of  the  stream;  and  if  they  should  not,  the 
parties  injured  will  have  a  complete  and  summary  remedy. 

Another  question  has  been  made  which  is  proper  to  be  con« 
«idered.  The  act  says  that  when  the  route  or  routes  and  loca- 
tion of  such  road  or  roads  shall  have  been  determined  upon, 
and  a  survey  of  such  routes  and  location  deposited  in  the  office 
4>f  the  secretary  of  state,  then  it  shall  be  lawful  for  the  company 


636  Attobnet-Genebal  v.  Stevens.   [New  Jersey. 

to  enter  upon  and  take  possession  of  lands,  etc.  And  it  is  in- 
sisted that  no  such  survey  has  been  filed,  pursuant  to  the  act;^ 
that  the  filing  of  the  survey  is  a  condition  precedent,  without 
which  the  proceedings  of  the  company  are  void.  On  the  otlier 
side,  it  is  insisted  that  a  proper  survey  has  been  regularly  filed 
in  the  office. 

Two  small  books  have  been  produced  before  the  court.    They 
contain,  it  is  alleged,  the  courses  and  distauces  of  theproposecS 
railroad,  from  Camden  to  Amboy.     They  give  the  commence- 
ment of  the  road;  the  different  stations  made  at  the  time  of  the 
survey;  the  course  and  distance  between  each  station,  and  the 
number  of  stations  to  the  termination  of  the  road.     This  is  sup- 
posed by  some  to  be  a  survey,  and  by  others  to  be  none.     If  tk 
survey  necessarily,  ex  vi  termini^  means  a  map  or  profile  of  the- 
route,  then  this  is  no  survey  in  that  sense  of  the  term.     But  I  am 
not  satisfied  that  this  is  the  case.     They  are  sometimes  used  as 
convertible  terms,  but  not  always.     In  the  act  of  1719,  for  set- 
tling the  boundary  between  East  and  West  Jersey,  a  plain  dis- 
tinction is  made  between  books  of  surveys  and  maps  or  draughts 
of  land.     And  generally,  when  the  term  survey  is  used  in  rela- 
tion to  the  location  of  proprietary  rights,  it  is  understood  to 
mean  a  description,  in  words  or  figures,  of  the  lands  located* 
Such  are  all  the  surveys  as  recorded  in  the  surveyor-general's 
office,  and  the  meaning  of  the  term  is  there  perfectly  under- 
stood.    By  our  road  act,  the  surveyors  laying  out  a  public  high- 
way are  to  make  a  return  of  the  road,  with  a  map  or  draught  of 
the  same,  with  the  courses  and  distances.     The  term  survey  is 
not  mentioned. 

Upon  the  whole,  I  take  the  description  returned  and  filed  in  the 
office,  to  be  a  survey  within  the  meaning  of  the  act;  at  all  events^ 
BO  far  forth  as  to  warrant  the  court  in  refusing  an  injunction 
against  the  company  on  the  ground  that  no  survey  whatever  has 
been  filed.  If  a  mistake  has  been  made  by  the  company,  acting 
without  fraud  or  corrupt  intention,  but  seeking  to  comply  with 
the  requisitions  of  the  law,  it  does  not  present  a  proper  oabe  for 
the  interference  of  this  court  by  the  extraordinary  remedy  of 
injunction. 

The  injunction  is  refused,  with  costs. 


Navigable  ItrvKBs,  Rights  oy  Ripabiak  Owkxbs  ik.— Cote^v.  Wadling^ 
ton,  10  Am.  Deo.  699. 

LsGisLATivB  Power  to  Lay  Out  Highway  over  a  Navigable  Stbxax.^ 
Commanwealth  v.  Cfuirleatown,  11  Am.  Dec.  161,  and  note. 

Navigable  Waters  as  Boundaries. — Arnold  v.  Mundy,  10  Am.  Dee.  356^. 
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Russell  v.  Lttlb. 

[6  Wbkdkll,  390.] 
AcxTOBD,  TO  BB  QooD,  mnst  be  in  full  satisfaction,  and  must  be  exeoated^ 

readiness  to  perform  is  not  enough. 
Pabt  Patubnt,  and  ax  Aoreemsnt  to  Takb  thb  Residub  at  a  fntnr» 

day,  can  not  be  pleaded  as  satisfaction  in  bar  to  debt  on  a  bond. 
Ajqkebment  to  Accept  a  Sitrbendeb  ov  Land  Mobtoaoed  as  security  for 

a  bond  debt,  and  a  tender  of  performance,  can  not  be  pleaded  in  bar  to 

an  action  of  debt  on  the  bond. 

Debt  on  a  bond  for  the  payment  of  money.  The  defendants 
pleaded  that  at  the  time  of  executing  the  bond,  they  mortgaged 
certain  land  as  security  for  the  payment  thereof;  that  before  all 
the  mon^y  became  due,  it  was  agreed  between  the  parties  thai 
the  defendants  would  surrender  the  mortgaged  premises^  and 
that  the  plaintiff  would  receive  the  same  in  full  satisfaction  and 
discharge,  and  deliver  up  the  bond;  that  the  land  was  of 
greater  value  than  the  money  mentioned  in  the  condition  of  the 
bond;  and  that  ever  since  said  agreement,  the  defendants  had 
been  ready  and  willing  to  perform  the  same,  and  had  tendered 
performance.    Demurrer  to  this  plea. 

G,  L.  AUen,  for  the  plaintiff. 

8.  Stevens,  for  the  defendants. 

By  Court,  Mabot,  J.  If  the  agreement  stated  in  the  plea  is 
a  defense  to  this  action,  it  must  be  as  an  accord  and  satisfao* 
tion.  To  make  an  accord  good,  it  must  be  in  full  satisfaction; 
Com.  Dig.,  tit.  Accord,  B.  Where  an  accord  is  relied  on,  it 
must  be  executed:  3  Bl.  Com.  15.     Readiness  to  perform  is  not 
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sufficient:  Com.  Dig.,  tit.  Accord,  B.  4;  Boll.  Abr.  129,  b.  17. 
In  Lynn  y.  Bruce^  2  H.  Bl.  317,  which  was  assumpsit  for  the 
•composition  agreed  to  be  given  to  the  plaintiff  for  his  debt  due 
on  a  bond,  it  was  held  that  the  action  would  not  lie.    Lord 
Ohief  Justice  Eyre  remarked:  '*  Interest  reipubliccs  lU  sU  finis 
lUium.    Accord   executed  is  satisfaction;   accord  executory  is 
only  substituting  one  cause  of  action  in  the  room  of  another, 
which  might  go  on  to  any  extent."    In  Allen  v.  Harris^  1  Ld. 
Baym.  122/it  was  decided  that  an  accord,  before  execution,  ia 
no  bar.     This  has  been  so  often  ruled,  that  it  was  said  in  that 
oase,  that  a  decision  to  the  contrary  would  overthrow  all  the 
books.     The  cases  in  which  the  question  has  been  so  often 
raised  and  decided,  that  an  accord  executory  could  not  be  en- 
forced, arose  on  pleas,  as  here,  in  bar  of  the  original  action. 

Part  payment,  and  an  agreement  to  take  the  residue  at  a 
future  day,  can  not  be  pleaded  as  satisfaction  in  bar  to  debt  on 
bond:  9  Eep.  79;  BaUton  v.  Baxter,  Oro.  Eliz.  804.  In  the 
latter  case,  the  court  say:  "  This  is  a  concord  pleaded,  and  ia 
executory,  and  so  can  be  no  bar  in  debt  on  a  bond,  no  more 
ihan  in  a  trespass."  The  case  of  Bayne  v.  Orion,  Oro.  Eliz.  805, 
306,  was  much  like  the  one  under  consideration.  The  action 
was  assumpsit  for  fifty  shillings;  the  defendant  pleaded  a  con- 
<3ord  between  him  and  the  plaintiff,  wherein  he  agreed  to  give  to 
the  plaintiff  fifteen  shillings,  and  to  pay  the  remaining  thirty- 
£ve  shillings  in  hats,  which  the  plaintiff  agreed  to  receive.  He 
tilleged  payment  of  the  fifteen  shillings,  and  averred  that  he  was 
nlways  ready  to  pay  the  residue  in  hats.  To  this  plea  the  plaint- 
iff demurred;  and  the  court,  without  hearing  argument,  gave 
judgment  for  him.  They  said,  it  being  a  concord  executory  in 
part,  it  can  be  no  plea;  for  a  concord  is  always  to  be  entirely 
•executed,  and  not  to  be  executory  in  any  part. 

In  the  case  before  us  the  concord  is  wholly  unexecuted,  and 
there  is  nothing  to  be  found  in  the  books  to  sustain  the  counsers 
position,  that  a  readiness  to  perform  on  the  part  of  the  defend* 
ants  is  to  be  taken  for  a  performance,  and  considered  as  the 
satisfaction  required  by  law.  The  last  case  referred  to,  as  well 
its  the  authority  of  Chief  Baron  Comyn  and  Lord  Chief  Justice 
Bolle,  are  directly  opposed  to  that  position.  This  point  is  so 
clearly  against  the  defendants  that  it  is  unnecessary  to  consider 
the  question  raised,  whether  the  contract  is  not  within  the  stat« 
ute  of  frauds. 

Judgment  for  plaintiff,  with  leave  to  the  defendants  to  amend, 
on  payment  of  costs. 
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Conaidered  as  settling  the  law  in  this  8t\te,  that  an  executory  accord  with 
tender  of  performance  is  no  bar  to  an  action,  and  that  an  acceptance  is  nee- 
^esary  to  constitute  a  defense,  in  DoUen  v,  Arnold,  10  How.  IV.  630;  TiUon 
V.  AlcoU,  16  Barb.  5d8;  Oaborn  v.  Bobbins,  37  Id.  483;  Bank  of  Brooklyn  v. 
De  Orauw,  23  Wend.  344;  UanieU  v.  HaUenback,  19  Id.  410;  Hawlep  ▼. 
Foote,  Id.  617;  Crane  v.  Maynard,  12  Id.  408. 

That  ajss  Acoobd  wtthoxtt  Satistaction  is  no  ground  for  specific  per- 
formance, is  decided  in  MeKean  v.  Beed,  12  Am.  Bee.  318. 


Duncan  v.  Sun  Fire  Ins.  Co. 

[6  WSIVDKLL.  488.] 

FHoposALS  AND  CONDITIONS  ATTACHED  TO  A  PoLicT  of  Insuranoe  form  part 
of  the  contract,  the  same  as  if  written  in  the  body  of  it. 

Stipulations  in  Policies  are  considered  express  warranties. 

BxFRSSS  Wabrantt  is  an  agreement  expressed  in  a  policy  whereby  the 
assured  stipulates  that  certain  facts  relating  to  the  risk  are  .or  shall  be 
true,  or  that  certain  acts  relating  to  it  have  been  or  shall  be  done. 

Oibcumstancb  or  Act  Wasranted  need  not  be  Material  to  the  risk, 
which  distinguishes  an  express  warranty  from  a  representation. 

Warranty  in  a  Pouct  is  a  Condition  or  contingency,  and  unless  it  be 
performed  there  is  no  contract,  whether  such  condition  relates  to  matten 
precedent  or  subsequent. 

Building  Privileoed  to  Contain  Gunpowder. — ^Where  a  policy  of  insur- 
ance provides  that  the  building  insured  is  privileged  to  contain  goods 
"not  hazardous,  hazardous,  and  extra  hazardous,'*  and  the  proposals 
annexed  thereto  enumerate  three  classes  of  goods  under  the  several 
heads  of  "not  hazardous,"  "hazardous,"  and  "extrahazardous,"  adding 
at  the  close  of  the  last  class,  "gunpowder  is  not  insurable  unless  by 
special  agreement,"  the  meaning  is,  that  gunpowder  belongs  to  the 
"extra  hazardous "  class,  and  may  be  stored  in  the  building  without 
forfeiting  Ihe  policy,  but  that  it  will  not  be  covered  by  the  insurance 
unless  there  is  a  special  agreement  to  that  effect. 

Action  on  two  policies  of  insurance  on  six  frame  stores  in 
Mobile,  Alabama,  tiied  at  the  New  York  circuit.  The  stores 
were,  by  the  policies,  privileged  to  contain  goods  "  not  hazard- 
ous, hazardous,  and  extra  hazardous.''  In  the  printed  part. of 
each  policy,  however,  was  the  following  clause:  ''And  it  is 
agreed  and  declared  to  be  the  true  intent  and  meaning  of  the 
parties  hereto,  that  in  ease  the  above-mentioned  buildings  shall 
at  any  time  after  the  making,  and  during  the  continuance  of 
this  insurance,  be  appropriated,  applied,  or  used,  to  or  for  the 
purpose  of  carrying  on  or  exercising  therein  any  trade,  business, 
or  vocation  denominated  hazardous  or  extra  hazardous,  or  spe- 
cified in  the  memorandum  of  special  rates  in  the  proposals 
Annexed  to  this  policy,  or  for  tl  e  purpose  of  storing  therein  any 
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of  the  articles,  goods,  or  merchandise  in  the  same  proposals 
denoininated  hazardous  or  extra  hazardoas,  or  included  in  th& 
memorandum  of  special  rates,  unless  herein  otherwise  specialljr 
provided  for,  or  hereafter  agreed  to  by  this  company,  in  writing*^ 
to  be  added  to,  or  indorsed  on  this  policy,  then  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  ap- 
plied, or  used,  these  presents  shall  cease,  and  be  of  no  force  or 
effect/'    It  was  further  provided  that  the  policy  was  made  and 
accepted  with  reference  to  the  proposals  and  conditions  an- 
nexed, which  were  to  be  resorted  to  to  explain  it,  etc.     The 
proposals  sot  forth  eight  classes  of  hazards,  one  of  them  pro* 
Tiding  that  on  goods  not  hazardous,  in  wooden  buildings,  the 
rate  should  be  seventy-five  cents  to  one  dollar  on  the  one  hun- 
dred dollars.     Then  followed  an  enumeration,  first,  of  goods 
"not   hazardous;"    second,  of   trades,  goods,  etc.,  "hazard- 
ous;" third,  of  trades,  goods,  etc.,  "  extra  hazardous."    The 
last  class  was  as  follows:   ''Extra  hazardous.     The  following 
trades  and  occupations,  goods;  wares,  and  merchandise  are 
deemed  extra  hazardous,  and  will  be  charged  twenty-five  cents 
and  upwards  per  one  hundred  dollars,  in  addition  to  the  pre- 
mium above  specified,  for  each  class,  viz.:    Apothecaries  or 
druggists,   boat    builders,   etc.,   ciqua  forHs,  ether,  spirits  of 
turpentine,  hay,  straw,  fodder,  and  grain  unthreshed.     Gun- 
powder is  not  insurable,  unless  by  special  agreement."    Follow- 
ing this  was  a  new  paragraph  as  follows:    ''Special  mem» 
Grist  mills,  fulling  mills,  etc.,  will  be  insured  at  special  rates 
of  premium." 

The  premium  paid  on  the  policies  in  question  was  one  dollar 
and  fifty  cents  per  one  hundred  dollars.  Within  the  time  cov- 
ered by  the  policies  one  of  the  stores  was  consumed  by  fire,  and 
four  of  the  others  greatly  damaged.  There  was  some  evidence 
that  at  the  time  of  the  fire  several  kegs  of  gunpowder  were 
contained  in  the  building  in  which  the  fire  commenced.  Thf* 
defendants'  counsel  asked  the  court  to  instruct  the  jury  that  if 
the  building  in  which  the  fire  originated  was  used  for  storing 
gunpowder  at  the  time  of  the  fire,  whether  with  or  without  the 
plaintiff's  knowledge,  he  could  not  recover.  The  plaintiff's 
counsel,  on  the  other  hand,  asked  that  the  jury  be  instructed 
that  even  if  there  was  gunpowder  stored  in  the  building  in 
which  the  fixe  originated,  if  it  was  without  the  plaintiff's  knowl- 
edge, it  was  no  bar  to  his  recovery.  The  judge  charged  the 
jury  substantially  as  requested  by  the  plaintiff's  counsel,  to 
which  the  defendants  excepted.    Verdict  and  judgment  for  the 
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plaintiff  for  seven  thousand  four  hundred  and  thirty-two  dol- 
lars and  eight  cents.    Motion  for  a  new  trial  by  the  defendants. 

J.  L.  Wendell,  for  the  defendants.  The  proposals  and  condi- 
tions are  part  of  the  policy:  1  H.  Bl.  264;  2  Id.  574,  7,  n.;  6 
T.  B.  710;  6  Cow.  576.  The  policies  provided  that  the  build- 
ings were  privileged  to  contain  goods  **  not  hazardous,  hazard- 
ous, and  extra  hazardous,"  but  gunpowder  did  not  belong  under 
either  of  these  heads,  though  inserted  under  that  of  extra  haz- 
ardous, but  was  expressly  excepted  from  that  class  by  being 
made  insurable  only  by  special  agreement.  It  belonged,  there- 
fore, under  the  head  *'  Special  Mem/'  If  the  presence  of 
gunpowder  in  the  building  at  the  time  of  the  fire  was  not  within 
the  terms  of  the  policy,  it  vitiated  it,  whetherthe  plaintiff  knew 
that  it  was  there  or  not.  The  policy  must  be  liberally  construed 
to  advance  the  intention  of  the  parties:  Cond.  Marsh.  812;  1 
T.  R.  645. 

D.  Lord,  jun. ,  and  B.  F,  Butler,  for  the  plaintiff.  Gunpowder 
either  does  not  belong  under  any  of  the  heads  mentioned  in  the 
proposals,  or  belongs  under  that  of  ''  extra  hazardous."  In  any 
event,  therefore,  its  presence  in  the  building  did  not  vitiate  the 
policy.  The  clause  in  the  proposals  relating  to  gunpowder  was 
in  the  nature  of  a  restriction,  and  should  be  construed  most 
favorably  for  the  assured,  just  as  an  exception  in  a  deed  is  con- 
strued most  beneficially  for  the  grantee:  6  Cow.  673;  4  Taunt. 
887,  660;  15  East,  269;  Co.  Lit.  219,  b;  3  Wend.  636. 

By  Court,  Savage,  C.  J.  It  is  not  denied  that  one  of  the 
buildings  insured  was  destroyed,  and  four  of  the  others  injured, 
by  the  peril  insured  against.  The  defendants  must  therefore 
pay  the  amount  of  the  plaintiff 's  loss,  not  exceeding  the  amount 
insured,  unless  they  are  excused  in  consequence  of  gunpowder 
being  stored  in  some  of  the  buildings.  Whether  the  powder 
was  there  with  the  knowledge  or  agency  of  the  plaintiff,  seems 
to  me  not  very  material.  The  absence  of  agency  or  knowledge, 
on  the  part  of  the  plaintiff,  excuses  him  from  any  imputation  of 
fraud,  or  an  intention  to  violate  his  contract.  The  policies  say 
nothing  about  the  knowledge  or  agency  of  the  plaintiff  in  storing 
articles  therein  prohibited ,  but  the  contract  is  in  substance, 
that  if  the  buildings  shall  be  used  for  storing  articles  not  privi- 
leged to  be  there,  tben,  so  long  as  they  shall  be  so  used,  the 
policies  shall  cease,  and  be  of  no  force  or  effect.  The  plaintiff 
could  not  be  supposed  to  know  what  articles  were  deposited  in 
all  these  buildings,  they  being  let  to  different  persons.     The 
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building  destroyed  was  divided  into  four  tenements;  two  of^ 
which  were  used  for  storing  goods,  another  as  a  commissioz^ 
store,  and  the  other  for  counting  rooms;  but  whether  he  kne^r 
that  there  was  powder  in  the  stores  or  not,  if  the  buildings  were- 
used  in  a  manner  prohibited  by  the  policy,  the  liability  of  tlie 
defendants  ceased. 

The  proposals  and  conditions  attached  to  the  policy  forzz^ 
part  of  the  contract,  and  have  the  same  force  and  effect  as  JLf 
contained  in  the  body  of  the  policy:  1  H.  Bl.  254;  2  Id.  754^ 
7  n;  6  T.  B.  710;  6  Oow.  576.  It  is  expressly  stipulated  tha^ 
the  buildings  may  contain  articles  denominated  not  hazardous, 
hazardous,  and  extra  hazardous;  but  if  they  contain  those  in- 
cluded in  the  memorandum  of  special  rates,  while  thej  are,  so 
used,  the  policy  shall  cease  and  be  of  no  effect.  The  stipula- 
tions in  policies  are  considered  express  warranties;  an  express 
warranty  is  an  agreement  expressed  in  the  policy,  whereby  the 
assured  stipulates  that  certain  facts  relating  to  the  risk  are  or 
shall  be  true,  or  certain  facts  relating  to  the  same  subject  have 
been,  or  shall  be  done.  It  is  not  requisite  that  the  circumstance 
or  act  warranted  should  be  material  to  the  risk;  in  this  respect 
an  express  warranty  is  distinguished  from  a  representation. 
Lord  Eldon  says :  '  *  It  is  a  fiiist  principle  in  the  law  of  insurance^ 
that  if  there  is  a  warranty,  it  is  a  part  of  the  contract  that  the 
matter  is  such  as  it  is  represented  to 'be.  The  materiality  or 
immateriality  signifies  nothing.  The  only  question  is  as  to  the 
mere  fact:"  Phil.  Ins.  124,  125.  A  warranty  in  a  policy  of 
insurance  is  a  condition  or  contingency,  and  unless  that  be 
performed,  there  is  no  contract,  per  Lord  Mansfield:  1  Taunt. 
345,  346;  who  was  then  speaking  of  a  condition  precedent;  but 
the  same  reasons  apply  to  put  an  end  to  the  policy,  where  the 
condition  or  warranty  applies  to  matters  subsequent.  In  the 
Newcastle  Fire  Insurance  Co,  v.  Marmoran^  3  Dow.  255,  in  a 
policy  upon  a  cotton  mill,  it  was  warranted  that  the  mill  was 
conformable  to  the  first  class  of  cotton  and  woolen  rates.  Ac- 
cording to  the  proposals  of  the  company,  buildings  of  the  first 
rate  of  risks  were  those  haying  stoves  or  coakles  standing  at  a 
distance  of  not  more  than  one  foot  from  the  wall;  those  having 
stove-pipes  or  flues  more  than  two  feet  in  length,  were  con- 
sidered to  belong  to  the  second  class  of  risks.  At  the  time  of 
making  the  policy  the  building  was  not  of  the  first  class,  but 
had  been  altered  so  as  to  conform  to  that  class  before  the  loss 
took  place.  Lord  Eldon  said,  if  the  mill  was  warranted  as  being 
of  the  first  class,  it  must  be  such  as  it  was  warranted  to  be. 
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otherwise  there  is  no  contract.  In  this  case  I  consider  the 
policy  and  the  proposals  and  conditions  annexed  as  saying,  in 
substance,  that  the  buildings  are  privileged  to  contain  goods, 
not  hazardous,  hazardous,  and  extra  hazardous,  warranted  not 
to  contain  those  included  in  the  memorandum  of  special  rates* 
If  gunpowder,  by  the  policy,  is  included  in  the  class  deuomi- 
nated  extra  hazardous,  then  it  was  privileged  to  be  stored  in 
the  buildings  insured;  if  not,  and  it  is  admitted  that  gunpow- 
der was  contained  in  the  buildings  at  the  time  of  the  fire,  thcD 
the  policy  was  thereby  rendered  inoperative  and  of  no  e£fect. 
To  determine  whether  gunpowder  belongs  to  one  or  the  other 
of  the  classifications  mentioned,  recourse  must  be  had  to  the 
instrument  itself.  The  clause  in  dispute  reads  thus:  ''  Extra 
hazardous.  The  following  trades  and  occupations,  goods^ 
wares,  and  merchandise  are  deemed  extra  hazardous,  and  will 
be  charged  twenty-five  cents  and  upwards,  per  one  hundred 
dollars,  in  addition  to  the  premium  above  specified,  for  each 
class,  viz.:  Apothecaries  or  druggists,"  etc.,  enumerating  a 
great  number;  ending  with  grain  unthreshed,  and  concluding 
with  a  period.  Then  follows  in  the  same  line  a  distinct  sen- 
tence, as  follows:  "  Gunpowder  is  not  insurable,  unless  by 
special  agreement."  After  which  a  distinct  paragraph  com- 
mences, as  follows:  "  Special  mem.  Grist  mills,"  etc.,  "  virill  be 
insured  at  special  rates  of  premium." 

I  understand  these  proposals  as  including  gunpowder  under 
articles  extra  hazardous,  but  distinctly  stating  that  it  will  not  be 
insured  at  the  same  rate  as  the  other  articles  within  the  same 
class.  I  think  the  defendants  so  understood  it,  as  is  inferable 
from  that  part  of  the  policy  out  of  which  the  controversy  arises, 
and  which  I  have  quoted.  The  printed  part  of  the  policy  ex- 
cludes everything  denominated  hazardous,  extra  hazardous,  or 
included  in  the  memorandum  of  special  rates,  unless  specially 
provided  for.  This  was  evidently  intended  to  exclude  every- 
thing b«t  such  as  was  considered  not  hazardous.  Gunpowder 
is  either  included  in  extra  hazardous,  or  forms  a  distinct  class; 
if  it  forms  a  distinct  class,  then  the  printed  form  permits  gun- 
powder when  it  excludes  articles  hazardous  and  extra  hazard- 
ous, which  are  less  combustible,  and  are  insured  at  lower  rates, 
which  is  an  inconsbtency  not  to  be  presumed  or  inferred.  My 
inference  from  the  manner  in  which  the  clause  relating  to  gun- 
powder is  printed,  and  from  the  fact  that  it  is  not  treated  as  a 
distinct  head  or  class  in  this  stipulation  in  the  policy,  is.  that  it 
was  considered  extra  hazardous,  but  not  to  be  insured  under 
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that  class  at  the  rate  of  the  other  articles;  and  therefore  to  be 
excluded  from  any  estimate  of  loss,  unless  specifically  insiired. 

Mj  conclusion  is,  that  the  plainti£F  had  a  right,  by  the  terms 
of  the  policy,  to  put  gunpowder  in  his  buildings  insured;  but  in 
case  of  loss  by  fire,  he  is  not  entitled  to  compensation  for  sixcli 
gunpowder;  not  haying  insured  it  by  special  agreement.      Zf 
«uch  is  not  the  proper  coDstruction  of  the  policy,  then  there  is 
no  positive  exclusion  of  gunpowder,  as  it  is  clearly  not  iuclude^l 
in  the  paragraph  headed  special  mem.,  and  which  is  referred 
to  in  the  clause  of  the  policy  in  question,  as  **  thememoranclajzi 
of  special  rates/'    I  place  my  opinion,  however,  upon  the  con- 
struction of  the  policy  taken  all  together,  that  gunpowder  t>e- 
longs  to  the  class  denominated  extra  hazardous;  and  that,  of 
course,  the  buildings  were  priviledged  to  contain  it. 

I  am,  therefore,  of  opinion  that  a  new  trial  be  denied. 


Cited  on  the  propoBition  laid  down  in  regard  to  the  t.Tect  of  provirioiu  in 
the  application,  and  other  papers  referred  to  in  the  polioy,  in  City  F,  Ins,  C7o.  vw 
CorUes,  21  Wend.  369;  Imnan  v.  Western  F,  Ins,  Co.,  12  Id.  466;  N.  T.  Cen- 
tral Ins,  Co,  V.  NathnaX  Protection  Ins.  Co,,  20  Barb.  475;  Smith  ▼.  Empirm 
Ins,  Co.,  25  Id.  503;   Jennings  v.  Chenango  County  Mutual  Ins,  Co,,  2  Denio, 
78,  and  in  Ruse  v.  Mut.  BeneJU  Life  Ins.  Co.,  23  N.  Y.  52a     At  this  lasfe 
citation,  Jadge  Selden  thus  explains  some  of  the  language  used  in  the  prin- 
cipal case:  "  Where  the  collateral  writing  is  referred  to  in  the  policy  itself, 
it  has  been  held,  both  in  England  and  in  this  country,  that  such  writing  ia  to 
be  taken  as  part  of  the  contract:  Routledge  ▼.  BurreU,  1  H.  Bl.  254;  Wood  ▼. 
Woraley,  6  T.  R.  710;  Duncan  v.  T/ie  Sun  Fire  Ins.  Co.,  6  Wend.  48&     In 
the  last  of  these  cases  it  was  said  by  Oowen,  J.,  that  such  memoranda  '  have 
the  same  force  and  effect  as  if  contained  in  the  body  of  the  policy.'    It  would 
seem,  however,  from  the  subsequent  cases  in  this  state,  that  to  give  them  this 
effect,  they  must  be  referred  to  in  terms,  as  forming  a  part  of  his  policy,  or 
at  least  in  such  a  manner  as  to  show  that  this  was  intended.     The  Farmer^ 
Ins.  and  Loan  Co.  v.  Snyder,  16  Wend.  481;  Burritt  v.  Saratoga  Mut  Fire  Ins, 
Co.,  5  Hill,  188;  Jennings  v.  Chenango  Mut,  Ins,  Co.,  2  Denio,  75;  Egan  v. 
MuL  Ins.  Co.  of  Albany,  5  Id.  326."    As  sustaining  the  doctrine  that  a  war- 
ranty must  be  complied  with  by  the  assured,  as  a  condition  precedent  to  his 
recovery,  this  case  is  cited  also  in  Kennedy  v.  St,  Lawrence  Co,  Mut,  Ins,  Co.^ 
10  Barb.  290. 

Distinction  between  Bepbesentations  and  Wabsantixs  ik  Fibs  Ihsub- 
ANCE. — See  the  note  to  Fowler  v.  jEtna  Fire  Ins.  Co.,  16  Am.  Dec  463. 

Warranty  must  be  Inserted  in  Policy.— Id.  464 

Warranties  Modified  by  Application. — Id.  465. 

Application  as  Part  op  Poucy. — Id.  465. 

The  Policy  nr  Cases  of  Fire  Insurance  is  oonsideied  generally  in  the 
same  note. 
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Oboff  v.  Jones.    Boyd  and  othebs  v.  Jones. 
Smith  and  others  v.  Jones. 

[6  Wkzidbll.  623.] 

Statutobt  Pboyision  that  no  mors  Real  Estatb  shall  be  Ezfobbd  Tt 
Sale  tlian  shall  appear  necessary  to  satisfy  an  execution,  is  directory 
only,  and  though  not  complied  with,  a  sale  to  a  bona  fide  purchaser  is^ 
nevertheless,  valid. 

The  only  Effect  of  Non-ooupliance,  where  the  purchase  is  bona  fide,  is  i% 
subject  the  sheriff  to  the  prescribed  penalty. 

Where  the  Pctbchass  u  not  Bona  Fide  the  sale  will  be  set  aside. 

Sale  of  an  Estate  worth  Ten  Thousand  Dollars  to  Satisfy  a  Debt  of 
One  Hundred  Dollars,  where  the  property  is  so  situated  that  a  portion 
of  it  can  be  conveniently  sold  separately  for  enough  to  satisfy  the  debt, 
is  fraudulent,  and  will  be  set  aside,  on  motion  of  a  subsequent  execution 
creditor  injured  thereby. 

Motion  to  set  aside  an  execution  sale.  It  appeared  that  the 
iherifif  made  the  sale  in  question^  haying  three  executions  in 
his  hands  against  Jones,  the  first  in  favor  of  Groff  for  one 
hundred  dollars,  the  second  in  favor  of  Smith  and  others 
for  two  thousand  three  hundred  and  seventy-five  dollars, 
and  the  third  in  favor  of  Boyd  and  others  for  six  thousand 
nine  hundred  and  eighty-four  dollars  and  ten  cents;  but 
though  the  second  execution  was  delivered  to  the  sberi£f  be* 
fore  the  third,  the  latter  was  on  the  older  judgment,  which  is 
xeferred  to  in  the  opinion  as  the  second  judgment.  The  sale 
^as  made  under  Groff 's  execution,  which,  as  well  as  the  judg- 
ment, was  the  oldest  of  the  three.  The  value  of  the  property, 
which  consisted  of  a  twenty-acre  lot  of  land,  two  mills,  a  dis- 
tillery, store,  etc. ,  was  ten  thousand  dollars,  and  it  was  sold  en 
masse  for  two  thousand  six  hundred  and  forty-six  dollars,  to  a 
purchaser  who  bought  for  Smith  and  others.  The  sheriff  paid 
'Groff's  judgment  out  of  the  money,  and  by  direction  of  the  de- 
fendant in  execution,  paid  the  surplus  to  Smith  and  others. 
Boyd  and  others  then  filed  the  present  motion,  and  in  support 
thereof  showed  that  a  portion  of  the  premises  might  have  been 
conveniently  sold  separately  for  more  than  enough  to  pay 
-Groff 's  judgment.  They  asked  that  the  sale  be  set  aside,  or 
that  the  sheriff  pay  the  surplus  over  to  them,  or  for  such  relief 

the  court  might  see  fit  to  grant. 

J.  (7.  Spencer,  for  Boyd  and  others. 

Jf.  T.  BeynoHs^  for  the  other  creditors. 

By  Court  Suthsbland,  J.  The  legislature  have  enacted  that 
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no  more  of  any  real  estate  shall  be  exposed  for  sale  than  shaU 
appear  necessary  to  satisfy  an  execution  issued  upon  a  judgment: 
2  B.  S.  369,  sec.  38.     This  provision  can  be  considered  only  aa 
directory  to  the  sheriff,  and  the  sale  to  a  bona  fide  purchaser 
must  be  holden  to  be  valid,  although  the  requirements  of  the 
statute  are  not  complied  with.    The  only  effect,  when  the  pur- 
chase is  bonafide^  is  to  subject  the  sberiff  to  the  penalty  pre- 
scribed; but  where  the  purchase  is  nut  bona  fide,  the  sale  will 
be  set  aside.     Here,  real  estate  worth  ten  thousand  dollars,  wa» 
sold  to  satisfy  a  debt  of  one  hundred  dollars,  and  the  property 
was  so  situated  that  a  portion  of  it  could  have  been  conveniently 
sold  separately,  and  would  probably  have  brought  a  sum  at 
public  vendue  more  than  sufficient  to  satisfy  the  older  judg- 
ment; still  the  sheriff  proceeded  and  sold  the  whole  en  masse, 
and  it  was  bought  in  by  junior  judgment  creditors,  to  whom  the 
surplus  of  the  purchase  money  was  paid  by  the  officer,  by  the 
direction  of  the  defendant  in  the  executions.     We  do  not  hesi- 
tate to  pronounce  this  sale  fraudulent,  and  to  grant  relief  to  the 
creditors  who  have  been  injured.     It  is  not  necessary  to  send 
them  to  a  court  of  equity;  we  therefore  order  that  the  sale  be 
set  aside,  upon  the  plaintiffs  in  the  second  judgment  paying  to 
the  plaintiff  in  the  first  judgment  the  amount  due  to  him,  they 
receiving  an  assignment  of  such  judgment;  and  if  there  be  a. 
refusal  to  execute  such  assignment,  then  that  the  sale  be  set 
aside  absolutely. 

Cited  upon  the  sale  of  separate  parcels  of  land  under  a  public  sale  by  the 
aheriff  in  Breese  v.  Busby,  13  How.  Pr.  487;  Ames  v.  Loehoood,  Id.  557;  and 
upon  the  power  of  a  court  of  law  to  relieve,  on  motion,  a  party  injured  by  the 
neglect  or  misconduct  of  the  sheriff:  Frederick  v.  WluiU>ck^  3  N.  Y.  S.  C. 
(T.  k  C.)  212;  Hockley  v.  Draper,  4  Id.  624. 

Sales  xn  masse,  uia>KR  ak  Ezxcution. — See  the  note  to  Wilson  v.  TwU^,. 
14  Am  Deo.  571»  referring  to  other  notes  in  this  series  upon  the  same  qiies» 
tion. 


Rogers  v.  Mullineb  and  Moobes. 

[6  Wbsdxll,  807.] 

A  Jusnox  Acts  Ministebiallt  ik  Issxtino  Process  at  the  request  of  » 
party,  and  is  justified  in  issuing  any  process  within  his  jurisdiction^ 
which  is  demanded  by  such  party,  provided  he  acts  in  good  faith. 

A  JuancB  Knowinglt  Issuing  a  Wabilakt  against  the  provisions  of  the 
statute,  is  liable  to  an  action  therefor. 

Unless  a  Justice  Acts  uala  fide  in  issuing  a  warrant  without  oatb 
against  a  freeholder,  he  is  not  liable  for  false  imprisonment 
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AonoN  for  false  imprisonment  brought  for  imprisoning  the 
defendant  under  a  warrant  issued  under  the  fiftj-doUar  act  bj 
MooreSy  a  justice,  at  the  suit  of  Mulliner.  The  parties  severed  in 
their  defense.  It  appeared  at  the  irial  at  the  circuit,  that  the 
plaintiff  here,  who  was  the  defendant  in  the  action  before  the  jus- 
tice, was  a  freeholder,  that  the  warrant  was  issued  without  any 
summons  haying  been  previouslj  issued,  and  without  any  oath; 
that  the  defendant  in  that  suit  was  about  to  leave  the  country, 
or  that  the  debt  would  be  likely  to  be  lost  if  the  warrant  was  not 
issued.  It  appeared  that  when  the  present  plaintiff  was  brought 
before  the  justice,  he  informed  him  that  he  was  a  freeholder, 
objected  to  the  regularity  of  the  proceediugs,  and  claimed  hia 
discharge,  and  that  the  justice  immediately  discharged  him.  It 
further  appeared  that  the  justice  acted  under  the  direction  of 
Mulliner  in  issuiug  the  warrant,  and  there  was  no  evidence  that 
he  knew  he  was  acting  incorrectly.  The  jury,  under  the  charge 
of  the  judge,  found  a  verdict  against  both  defendants;  and  it 
was  stipulated  between  the  counsel  for  the  parties,  that  if  this 
court  should  be  of  the  opinion  that  either  or  both  of  the  defend- 
ants were  not  liable,  the  verdict  should  be  amended  accordingly, 
otherwise  that  judgment  should  be  entered  thereon. 

J.  W.  Broton,  for  the  plaintiff. 

J9.  Buggies^  for  the  defendants. 

By  Court,  Savage,  G.  J.  It  is  conceded  that  the  defendant, 
Mulliner,  is  liable  in  this  action,  but  it  is  contended  that  the 
justice  is  not;  and  whether  he  is  or  not  is  the  question.  When 
the  case  of  Perdval  v.  Jones,  2  Johns.  Cas.  49,  came  before  this 
court,  it  was  laid  down  as  a  general  proposition,  that  "  in 
courts  of  special  and  limited  jurisdiction,  the  rule  is  strict  that 
the  party  becomes  a  trespasser  who  extends  the  power  of  the 
court  to  a  case  in  which  it  can  not  lawfully  be  extended."  Sev- 
eral cases  are  referred  to  in  support  of  the  doctrine,  which  is 
undoubtedly  correct.  The  difficulty  in  its  application  in  this 
case  is,  to  ascertain  who  is  the  party  who  undertakes  to  extend 
the  power  of  the  court.  In  another  part  of  the  opinion  of  the 
court  in  the  case  of  Perdval  v.  Jones,  the  court  say:  ''Mere 
ministerial  officers,  who,  as  such,  issue  or  execute  process,  can 
not,  nor  ought  to  be  responsible  as  long  as  the  court  from  which 
it  issaes  has  general  jurisdiction  to  award  such  process.  But 
the  party  who  sues  out  the  process  does  it  at  his  peril,  and  ha 
b  responsible." 

The  Marshcdsea  case,  10  Co.  76,  77,  contains  this  doctrine  in 
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relation  to  the  liability  of  those  who  extend  the  jurisdiction  of 
inferior  tribunals:  That  where  the  subject-matter  of  a  suit  ia 
not  within  the  jurisdiction  of  the  court  applied  to  for  redress^ 
everything  done  is  absolutely  void,  and  the  o£Scer  executing 
the  process  is  a  trespasser.  But  where  the  subject-matter  is 
within  the  jurisdiction  of  the  courts  but  the  want  of  jurisdiction 
is  as  to  the  person  or  place,  unless  the  want  of  jurisdiction  ap- 
pears on  the  face  of  the  process,  the  officer  who  executes  it  is  not 
a  trespasser:  2  Esp.  N.  P.  390,  391.  So  in  20  Yin.  Abr.  480, 
Trespass,  0,  a.  pi.  19,  20,  if  an  officer  intermeddles  in,  or  does 
nothing  but  what  belongs  to  his  office,  he  is  not  liable  for  pre- 
cedent tortious  acts.  If  an  action  be  brought  in  an  inferior 
court,  for  a  matter  which  does  not  arise  within  its  jurisdiction, 
and  the  defendant  be  arrested  thereupon,  yet  no  action  will  lie 
against  the  officer  that  arrested  him,  though  it  will  against  the 
plaintiff;  and  the  case  of  Hudson  v.  Cook,  Skin.  131,  is  referred 
to,  and  supports  the  doctrine  as  stated  by  Yiner. 

The  case  of  HUIy,  Bateman  ei  aZ.,  1  Str.  710,  was  brought 
against  a  justice  and  constable.  Bateman  had  r;onvicted  the 
plaintiff  for  destroying  game^  and  had  imprisoned  him,  though 
the  plaintiff  had  goods  sufficient  to  have  paid  the  penalty,  and 
which  might  have  been  distrained.  Lord  Baymond,  chief  jus- 
tice, held  that  the  action  would  lie  against  the  justice,  but  not 
the  constable,  because  the  warrant  was  in  a  matter  within  the 
jurisdiction  of  the  justice;  but  if  a  justice  of  the  peace  makes  a 
warrant  in  a  ease  which  is  plainly  out  of  his  jurisdiction,  such 
warrant  is  no  justification  to  a  constable.  The  justice  was  held 
responsible,  because  it  was  his  duty  first  to  have  distrained  the 
goods  of  the  person  convicted,  as  I  infer  from  the  report.  It 
does  not  interfere  with  the  principle  of  Percival  v.  Jones.  There 
must  be  a  jurisdiction  of  the  process  as  well  as  of  the  person 
and  cause:  2  Wils.  386;  and  an  action  was  adjudged  to  lie 
against  the  vice-chancellor  of  Oxford:  Smith  v.  Botwhieret  clL,  2 
8tr.  993,  994,  who  had  issued  a  warrant  upon  a  defective  oath. 
He  was  not  authorized  to  issue  a  warrant,  unless  the  plaintiff 
swore  that  he  believed  the  defendant  would  run  away.  The 
plaintiff  swore  that  he  suspected  the  defendant  would  run  away, 
and  the  plaintiff'  recovered  against  the  judge,  the  party,  and  the 
officer.  The  whole  was  nullity.  Sir  John  Strange  says  that 
the  officer  might  have  been  excused,  if  they  had  pleaded  sepa- 
rately; but  the  court,  in  Perhin  v.  Proctor ,  2  Wils.  382,  eay 
that  he  could  not,  as  the  whole  was  nullity.  The  vice-chan- 
oellor  had  no  jurisdiction  of  the  process  of  warrant  without  the 
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oath  required;  and  a  different  oath  was  the  same  as  no  oath  at 
all.  Under  our  statute,  the  justice  has  junsdiction  of  the  pro- 
cess of  warrant  without  oath,  as  well  as  summons.  In  certain 
cases  an  oath  must  be  made  before  a  warrant  can  legally  issue; 
a  constable  is  not  to  inquire,  when  he  receives  a  warrant, 
whether  the  defendant  is  a  freeholder,  and  if  so,  whether  an 
oath  has  been  made,  any  more  than  he  is  to  inquire  whether 
the  plaintiff  is  a  non-resident,  and  has  given  security  for  the 
costs.  In  Warner  v.  Shed,  10  Johns.  188,  it  was  held  that  a 
constable  is  protected  by  a  mittimus,  issued  by  a  court  of 
special  sessions,  although  the  conviction  upon  which  it  issued 
was  erroneous.  In  Gurry  v.  Pringle^  11  Johns.  444,  a  warrant 
had  been  issued,  without  oath,  against  a  person  having  a 
family,  and  the  action  was  brought  against  the  plaintiff  in  the 
suit  before  the  justice.  Mr.  Justice  Yates,  who  delivered  the 
opinion  of  the  court,  says:  '*  From  the  facts  in  the  case,  it  is 
evident  that  those  proceedings  were  had  on  the  suggestion  and 
ut  the  instance  of  the  defendant,  in  whose  favor  the  process 
issued,  which  must  be  deemed  to  have  been  done  at  his  peril." 
He  adds:  ''  It  might,  perhaps,  have  been  otherwise,  if  the  jus- 
tice, as  the  agent  of  the  defendant,  had  voluntarily  and  offi- 
ciously issued  the  warrant,  without  any  direct  authority  for  that 
purpose."  It  had  been  decided  in  Perdvaly,  Jones,  thatwherQ 
the  justice  had  acted  officiously,  and  had  transcended  his  juris- 
diction, he  was  liable;  and  in  Taylor  v.  Trask,  7  Cow.  250,  it  was 
held  that  in  such  a  case  the  justice  alone  was  liable,  and  not  the 
plaintiff  before  him;  unless  it  appeared  tp  be  his  act;  and 
whether  his  act  or  not,  should  not  depend  on  the  general  in- 
tendment of  law,  but  a  positive  request  or  direction  should  be 
shown. 

The  case  of  Bissell  v.  Oold,  1  Wend.  210  [19  Am.  Dec.  480], 
was,  like  this,  an  action  of  false  imprisonment,  founded  on  an 
arrest  upon  a  warrant  against  a  freeholder,  issued  without  oath. 
That,  however,  was  against  the  party  alone,  and  not  the  magis- 
trate. In  delivering  the  opinion  of  the  court,  I  stated  that 
**  without  the  oath  the  justice  has  no  jurisdiction  over  the  per- 
son of  the  defendant;  and  all  parties  concerned  in  an  arrest 
under  such  process,  are  trespassers."  So  broad  a  proposition 
was  not  called  for;  as  far  as  it  was  applicable  to  the  suit  then 
to  be  decided,  it  was  undoubtedly  correct;  but  as  respects  min« 
isterial  officers,  it  must  be  subject  to  qualification.  I  am  in- 
clined to  think  the  true  rule  is  laid  down  in  Percival  v.  Jones, 
that  ministerial  officers  are  not  responsible  for  executinpf  any 
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process,  regular  on  its  face,  so  long  as  the  court  from  which  it 
issues  has  general  jurisdiction  to  award  such  process.     In  that 
•ease  the  court  considered  a  justice,  when  making  out  process  by 
•direction  of  the  party,  as  acting  ministerially,  or  as  clerk  of  the 
party;  and  that  it  was  very  essential  that  the  justice,  when  act- 
ing in  good  faith,  should  be  protected;  '*for/'  the  court  say,  "it 
would  be  intolerable  to  impose  on  him  the  necessity  of  knowing*, 
officially,  the  property  or  circumstances  of  every  person  in  the 
community;"  and  they  therefore  conclude  that  process  must  be 
issued  at  the  peril  of  the  party  demanding  it.     In  that  case, 
-kowever,  the  justice  was  held  liable,  because  he  acted  offi- 
•ciously,  and  not  under  the  direction  of  the  party.     Here,  the 
justice  acted  under  the  direction  of  the  party,  and  had  no  means 
of  knowing  that  he  was  acting  incorrectly;  he  ought,  therefore, 
according  to  that  case,  to  be  excused. 

In  issuing  process  at  the  request  of  the  party,  a  justice  acts 
ministerially,  and  is  justified  in  issuing  any  process  within  his 
jurisdiction  which  is  demanded  by  a  party,  provided  the  jus- 
tice acts  in  good  faith.  Should  he  knowingly  issue  a  warrant 
against  the  provisions  of  the  statute,  he  would  be  amenable  in 
an  action.  In  this  case,  the  justice  acted  bona  fide,  for  aught 
appearing  in  the  case. 

Judgment  for  plaintiff,  against  Mulliner,  and  in  favor  of  the 
defendant  Moores. 


LiABiLiTT  OF  Judicial  OmoEBS. — See  notes  to  YcUea  v.  Landng,  6  Am. 
Dec.  303,  et  seq.;  to  Cunningham  v.  Bucklin,  18  Id.  440;  and  to  Bisaell  v. 
Gold,  19  Id.  490,  where  decisiona  appearing  in  the  American  Decisiona  upon 
this  subject  are  collated. 

Justification  of  Officebs  bt  thkir  Pbocess. — See  the  note  to  Savcteooi 
V.  Bowjhton,  21  Am.  Dec.  190. 

In  regard  to  the  protection  afforded  by  a  process  issaed  by  a  court  of  gen* 
sral  jurisdiction,  the  principal  case  is  referred  to  in  Field  v.  Parker,  4  Hnn« 
545;  Harrison  v.  Clark,  Id.  685;  Beno  v.  Finder,  20  N.  Y.  302;  Gardner  v. 
Bain,  5  Laos.  259;  Davis  v.  MarsJiall,  14  Barb.  99;  IToose  y.  Sherrill,  16 
Wend.  36;  Earl  v.  Camp,  Id.  566.  HooBt  v.  Sherrill,  supra,  and  Bogers  v. 
Mulliner,  were  cited  by  the  defendant  in  Fratt  v.  Hill,  16  Barb.  307,  where 
the  court,  jyer  Hand,  P.  J.,  made  the  remark  that  if  the  cases  were  law,  still 
kho  defendant's  case  could  not  be  brought  within  their  operation.  The  de- 
oisions  above  collated,  in  referring  to  Bogers  v.  Mulliner,  generally  confine  iti 
decision  as  regards  the  immunity  of  a  justice  from  liabili^,  in  respect  to  hii 
acts  as  such,  to  the  facts  before  the  court. 


Ma/,  1831.]  EvEBETT  v.  Coffin.  651 


Everett  v.  Coffin  and  Cabtwbight. 

[6  Wbhdsll,  60S.]  

Bill  ov  Lading  is  Pbima  Facib  Evibxngb  of  property  in  the  goods,  in  the 
party  on  whose  acoonnt  and  risk  they  are  therein  stated  to  have  been 
shipped,  as  against  the  master  signing  the  same,  and  against  those  snb- 
seqnently  receiving  the  goods  by  his  order,  and  disposing  of  them  for 
his  benefit. 

CiRTEB  OF  THS  GoNSiONOBS  TO  THB  GoNSiGNEXS,  in  snch  a  csse,  stating 
for  whom  the  goods  are  shipped,  is  also  competent  evidence  of  the  hit- 
ter's property  therein. 

Admissiok  bt  0ns  of  TBS  DsTENDAim  IN  Tboteb,  that  they  had  received 
and  disposed  of  the  goods,  made  to  one  of  the  original  consignees,  who 
inquired  what  had  become  of  them,  is  snfficient  evidence  of  a  demand 
and  refnsal. 

Mors  Formal  Demand  is  Unnboissart  after  such  an  admission. 

Master  of  a  Vbssbl  has  a  Qbnbral  Lixn  on  his  caigo  for  freight  and 
charges,  which  passes  by  assignment. 

Trover  can  not  be  Maintained  against  thb  Assignee  of  the  master, 
who  has  paid  or  become  responsible  for  the  freight  and  charges  in  snch 
a  case,  before  payment  or  tender  by  the  plaintiff  of  the  amoimt  of  the 
lien. 

Subsequent  Fraudulent  Conduct  of  the  Master,  in  relation  to  the 
goods,  can  not  divest  or  affect  the  lien  previously  acquired  by  his  as- 
signee. 

Such  Lien  is  not  Waived  bt  the  Assignee  by  mere  failure  to  assert  it 
when  the  goods  are  demanded,  unless  he  distinctly  puts  his  ri^^t  to  hold 
them  upon  some  other  ground. 

That  the  Defendant  Acted  without  Fraud,  and  in  ignorance  of  the 
plaintiff's  rights,  in  disposing  of  the  goods,  is  no  defense  in  an  action  of 
trover. 

Gist  of  Trover  ia  the  disposing  or  assuming  to  dispose  of  another's  goods 
without  his  authority. 

That  the  Defendant  Acted  under  Instruchons  from  another,  who 
himself  had  no  authority,  is  no  defense  in  such  a  case. 

AonoN  of  trover  for  certain  lead»  tried  at  the  New  York  cir- 
cuit. It  appeared  that  the  goods  in  question  formed  the  prin- 
cipal part  of  a  cargo  of  lead  shipped  from  New  Orleans  bj 
Messrs.  Bridge  and  Vose,  on  the  brig  Dove,  William  Collins, 
master,  consigned  to  Messrs.  Tufts,  Eveleth,  and  Burrell  at 
New  York  for  the  plaintiff.  The  plaintiff,  to  prove  his  prop* 
erty  in  the  goods,  produced  in  evidence  a  bill  of  lading,  signed 
by  Collins,  and  also  a  letter  from  the  consignors  to  the  con- 
signees; the  contents  of  which  are  sufficiently  stated  in  the 
opinion.  The  defcDdants  objected  to  the  admissibility  of  the 
letter,  but  the  objection  was  overruled.  It  further  appeared 
that  on  the  voyage  the  brig  put  into  Norfolk  in  distress;   that 
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part  of  the  lead  was  sold  to  pay  part  of  the  expenses  of  the- 
brig  and  cargo,  and  the  remainder  transferred  by  one  Myers  to 
another  vessel,  and  shipped  to  New  York,  a  bill  of  lading  being 
taken  from  the  master  of  that  vessel  to  deliver  saiS  goods  Uy 
Collins,  former  master  of  the  Dove,  at  New  York.  The  lead, 
on  arrival,  was  delivered  by  order  of  Collins  to  the  defendants 
in  this  action.  Tufts,  one  of  the  original  consignees,  called 
on  them,  and  they  showed  him  the  bill  of  lading  taken  at  Nor- 
folk, which  Collins  had  indorsed  to  them,  and  told  him  that 
they  had  received  and  sold  the  lead,  and  got  the  money  for  it, 
the  contract  of  sale  being  made  by  Collins,  and  that  they  had 
become  responsible  for  the  freight  and  average,  and  had  ad- 
vanced money  to  Collins.  The  plaintiff  was  nonsuited  on  this 
evidence,  on  the  ground  that,  unless  the  defendants  were  gniliy 
of  fraud,  or  had  notice  of  the  plaintiff's  prior  rights,  he  could 
not  recover;  to  which  ruling  the  plaintiff  excepted,  and  moved 
for  a  new  trial. 

D,  D,  Meld,  for  the  plaintiff.  The  plaintiff's  property  was 
sufficiently  proved.  The  lien  of  the  master  was  not  transferable 
to  the  defendants:  3  Barn.  &  Aid.  616;  or  if  transferred,  they 
had  waived  it  by  not  putting  their  refusal  on  that  ground:  ft 
Campb.  360;  2  Johns.  Cas.  411.  The  defendants  having  wrong- 
fully obtaiued  possession,  no  demand  was  necessary:  1  Johns. 
Cas.  406.  Collins  being  an  agent  for  a  special  purpose,  could 
transfer  no  title:  6  Mass.  422;  5  Esp.  88;  1  Campb. 410;  2 Phil. 
Ev.  123;  6  Johns.  44;  2 Mass.  398;  Bull.  N.  P.  32;  1  Wils.  328;  4 
Mau.&  Sel.  259;  1  Burr.  20;  3  Bam.  &  Aid.  616;  6  Id.  617;  Paley 
on  Agency,  262. 

O.  Baldwin,  for  the  defendants.  There  was  a  failure  to  prove 
property.  Besides,  the  defendants,  as  assignees  of  the  master, 
had  a  lien,  and  the  plaintiff  could  not  maintain  this  action  with- 
out paying  or  tendering  the  amount  thereof.  No  demand  wa» 
made,  but  simply  an  inquiry.  The  freight  should  have  been 
tendered:  3  Stark.  172;  1  Id.  160;  3 Bam.  &  Cress.  342;  5  Taont. 
175;  2  Bing.  23;  2  T.  B.  760. 

B.  Sedgwick,  in  reply.  No  demand  was  necessary,  because 
the  defendants  had  made  it  impossible  to  comply:  1  Campb. 
410;  2  Phil.  Ev.  123;  2  Cai.  Cas.  200.  Trover  lies  against  one 
in  possession  by  delivery,  finding,  or  otherwise;  or  when  one 
sells  or  uses  another's  goods  without  authority,  or  refuses  to 
deliver  them  on  demand:  Bull.  N.  P.  32;  Salk.  283;  1  Burr.  452; 
4  Man.  &  Sel.  259;  1  Wils.  328.  The  claim  of  a  lien  may  be 
considered  and  settled  by  the  juiy. 
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Bj  Court,  STTTEBbiiAin),  J.  It  was  proved  by  competent  and 
BufficieDt  evidence,  that  the  plaintiff  was  the  owner  of  the  prop- 
erty in  question.  The  bill  of  lading  itself,  as  against  Collins,, 
for  whose  benefit  the  defendants  received  and  disposed  of  the 
property,  would  be  prima  fade  snfficient  to  establish  the  title 
of  the  plaintiff.  The  bill  states  that  the  lead  was  received  by 
Bridge  &  Yose  on  account  and  risk  of  Mr.  Otis  Everett  of  Bos- 
ton. In  addition  to  this,  we  have  the  letter  of  Bridge  &  Yose 
(by  whom  the  lead  was  shipped  at  New  Orleans,  and  in  whose 
possession  it,  of  iiburse,  then  was),  addressed  to  the  consignees^ 
Tufts  &  Co.,  io  which  they  distinctly  state  that  the  lead  be- 
longed to  Mr.  Everett,  directing  them  to  receive  aud  obey  his 
instructions  respecting  it.  I  perceive  no  objection  to  the  com- 
petency of  the  letter  as  evidence.  It  is  an  admission  of  Bridge 
&  Yose,  who  are  to  be  considered  the  legal  owners  of  the  prop- 
erty previously  to  its  shipment  at  New  Orleans,  that  upon  such 
Bhii)ment,  if  not  before,  it  became  the  property  of  Everett,  the 
plaintiff.  The  truth  probably  was,  however,  that  it  was  pur- 
chased by  Bridge  &  Yose,  as  the  agents  of  Everett,  and  with  his 
funds.  Whatever  the  fact  may  have  been,  it  is  in  no  respect 
material.  Neither  Collins  nor  the  defendants  pretended  to  have 
had  any  interest  in  the  lead  before  it  was  shipped  from  New 
Orleans.  All  their  rights  grow  out  of  subsequent  events,  and 
do  not  draw  in  question  the  original  title  to  the  property. 

That  the  lead  received  and  disposed  of  by  the  defendants, 
was  a  part  of  the  lead  shipped  by  Yose  and  Bridge,  and  which 
is  shown  to  have  belonged  to  the  plaintiff,  there  can  be  no  rea- 
sonable doubt  upon  the  evidence  in  the  case.  The  evidence  of 
demand  and  refusal  was  sufBcient,  under  the  circumstances  of 
the  case.  One  of  the  defendants  admitted  to  the  vntness.  Tufts, 
who  went  to  ascertain  what  had  become  of  the  lead,  that  it  had 
come  to  their  possession,  that  they  had  sold  it  and  received  the 
money  for  it.  A  more  formal  demand,  after  such  an  admission, 
was  not  necessary:  La  Place  y.  Aupoix,  1  Johns.  Cas.  406,  and 
oases  there  cited.  Tufts  was  one  of  the  original  consignees  of 
the  lead,  and  had  full  legal  authority  to  do  all  that  he  did;  and 
it  is  not  pretended  that  the  defendants  were  ignorant  of  his 
character,  or  doubted  his  authority. 

But  I  am  inclined  to  think  the  defendants  had  a  lien  on  the 
lead,  for  the  freight,  average,  and  charges,  which  the  plaintiff 
was  bouDd  to  have  paid  or  tendered,  before  he  commenced  his 
action.  Captain  Collins  undoubtedly  had  such  lien  when  he 
transferred  the  bill  of  lading  to  the  defendants,  and  the  lien 
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passed  with  it.  The  lead  was  consigned  to  Captain  Collins  or 
order,  on  its  last  shipment  from  Norfolk,  probably  for  the  pur- 
pose of  enabling  him  to  enforce  his  lien  for  the  previous 
freight^  etc.  This  bill  of  lading  appears  to  have  been  assigned 
to  the  defendants,  who  paid  or  became  responsible  for  the 
freight  and  charges.  That  a  master  of  a  vessel  has  a  general 
lien  of  this  description,  which  will  pass  by  assignment,  is  not 
-denied.  It  is  recognized  in  all  the  cases:  2  Johns.  Cas.  411. 
The  subsequent  fraudulent  conduct  of  Captain  Colhns,  in  rela- 
tion to  these  goods,  can  not  divest* or  affect  the  right  which  the 
defendants  had  previously  acquired,  by  virtue  of  their  lien  for 
the  freight,  etc. 

But  it  is  said  that  the  defendants  waived  their  lien  by  not 
putting  themselves  upon  that  ground,  when  thedemand  was 
made.  There  are  a  variety  of  cases  in  which  it  has  been  held 
that  a  defendant  can  not  defeat  an  action  of  this  kind,  by 
setting  up  at  the  trial  a  right  to  detain  the  goods  on  the  ground 
of  a  special  lien,  when  he  assumed  a  totally  distinct  ground  at 
the  time  of  the  demand  made:  Boardman  v.  Sill^  1  Campb.  410, 
cote;  Judah  v.  Kemp  and  others,  2  Johns.  Cas.  411;  2  Bing.  23; 
9  Com.  L.  B.  802,  S.  C.  But  it  will  be  found  that  wherever 
this  doctrine  has  been  applied,  the  defendant  not  merely  omitted 
to  assert  his  lien,  but  put  his  right  distinctly  upon  some  other 
ground.  Such  was  the  case  in  Boardman  v.  SiU  and  in  Jadah  v. 
Kemp;  but  in  White  v.  Oainer,  2  Bing.  23,  the  defendant,  when 
the  property  was  demanded  from  him,  replied,  "  that  he  might 
as  well  give  up  every  transaction  of  his  life,"  as  give  up  those 
goods.  This  was  held  to  be  no  waiver  of  his  lien;  it  did  not 
necessarily  imply  the  asserting  a  right  on  his  part  to  retain 
them  on  another  and  distinct  ground.  In  the  case  at  bar,  the 
defendants,  to  whom  the  application  was  made,  stated  frankly, 
and  for  aught  that  appears,  truly,  all  the  facts  connected  with 
their  agency  in  relation  to  the  property;  and  among  other 
things  that  they  had  become  responsible  for  the  freight  and 
average,  and  had  advanced  money  to  Collins,  as  I  should  infer, 
on  that  account.  They  take  no  distinct  ground,  but  state  all 
the  facts,  and  from  the  facts  stated,  it  .might  as  fairly  be  in- 
ferred that  they  relied  upon  a  special  lien,  as  on  any  other 
ground  of  defense.     This  was  no  waiver  of  their  lien. 

It  is  a  good  defense  to  an  action  of  trover,  that  the  defendant 
had  a  right  to  detain  the  goods  under  a  lien;  unless  the  plain tifi 
shows  that  at  the  time  of  the  demand  he  offered  to  discharge 
the  defendant's  claim,  and  made  a  formal  tender  of  satisfaction. 
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The  defendant  in  such  a  case  has  a  right  to  detain  the  goods 
until  his  lien  is  discharged.  He  is  not  bound  to  relinquish  his 
security  and  avail  himself  of  his  claim,  by  way  of  offset  or  in 
mitigation  of  damages.  The  plaintiff's  right  of  action  is  not 
•complete  until  the  lien  is  satisfied:  2Ld.  Baym.  752,  867;  2 
Saund.  47,  e;  1  Salk.  888;  2  Show.  161;  Cro.  Eliz.  271;  Bull. 
N.  P.  45;  3  Bulstr.  269;  3  Campb.  360;  2  Phil.  Ev.  123. 

It  is  no  defense  in  this  action,  under  the  circumstances  dis- 
•closed  in  this  case,  that  the  defendants,  in  disposing  of  the 
plaintiff's  property,  acted  without  fraud,  and  in  ignorance  of  the 
plaintiff's  rights.  It  has  been  held  that  trover  lies  against  a 
servant  who  disposes  of  goods  belonging  to  another,  to  his 
master's  use,  whether  he  acts  with  or  without  authority  from 
his  master  in  so  doing:  Perkins  v.  SmUh,  1  Wils.  328;  Stephens 
V.  ElvoaU,  4  Mau.  &  Sel.  259.  The  disposing  or  assuming  to 
dispose  of  another  man's  goods  without  his  authority,  is  the 
gist  of  this  action;  and  it  is  no  answer  for  the  defendants  that 
they  acted  under  instructions  from  another,  who  had  himself 
no  authority:  Ld.  EUenborough,  in  Stephens  v.  Elwall,  4  Mau. 
&  Sel.  259;  6  East,  538;  1  Burr.  20;  2  Str.  813;  2  Saund.  47, e; 
2  Phil.  Ev.  121,  et  seq.^  and  notes  referring  to  the  American 
cases.  I  did  not  understand  the  counsel  for  the  defendant  to 
contend  that  Collins  had  any  right  to  sell  and  dispose  of  these 
goods.  He  most  certainly  had  not,  and  could  confer  no  au- 
thority upon  the  defendants  to  do  so.  The  precise  relation  in 
which  the  defendants  stood  to  Collins  does  not  appear;  but 
whatever  they  did  in  relation  to  these  goods,  was  done  under 
his  directions  and  for  his  benefit.  It  may  be  questionable 
whether  they  acted  in  any  other  capacity  than  as  his  servants 
or  agents  in  the  particular  transaction. 

I  see  no  objection  to  the  plaintiff's  recovery,  except  the 
fipecinl  lien  of  the  defendants  for  freight  and  charges;  but  that 
is  fatal  to  this  action,  and  the  plaintiff  was  therefore  properly 
nonsuited. 

Motion  to  set  aside  nonsuit  denied. 


Demand  Ain>  Bbtusal,  what  evidence  of  conversion:  Loekwood  v.  Bull,  13 
Am.  Deo.  539;  Packard  v.  Getman,  16  Id.  475. 

Dekakd  and  Revusal  need  not  be  Pboved  after  an  actual  conversion: 
Newsum  v.  Newsum,  19  Am.  Dec.  739. 

The  Sttbject  or  Tbover  is  Considsbed  at  Length  in  the  note  to  Hoitler^s 
AdnCr  v.  Shall,  1  Am.  Deo.  585. 

Lien  on  Qoods  tor  Fbeioht  does  not  Exist  where  there  is  an  agreenieni 
ior  payment:  Cltandler  v.  Beldeti,  9  Am.  Dec.  193. 
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Followed  as  iuTHOBirr  in  Regard  to  what  Amounts  to  a  (^onyebsion, 
and  especially  as  deciding  that  to  constitute  a  conversion  bad  faith,  on  the  pari 
of  the  defendant,  need  not  be  proved,  in  Boyce  v.  Bfoehvai/,  31  N.  Y.  493;. 
Dvdhy  v.  HawUy,  40  Barb.  405;  Cobb  v.  Down,  9  Id.  243;  Spraights  y.How- 
ley,  39  N.  Y.  447;  Hoffman  r.CaroWf  22  Wend.  295;  relied  upon  also  as  to 
these  propositions:  that  a  sale  by  the  defendant  of  chattels  is  evidence  of  a 
conversion,  in  Sr.kroeppel  v.  Coming,  5  Denio,  250;  and  that  a  master  has  a 
lien  on  the  freight  and  earnings  of  the  vessel,  for  the  advances  and  personal 
responsibilities  incurred  by  him,  for  the  safety  of  the  vessel  and  the  sucoees 
of  the  voyage,  in  SorUy  v.  Brewer,  I  Daly,  82;  S.  C,  18  How.  278.  In  Ever^ 
eU  V.  SaltuB,  15  Wend.  474,  a  case  arising  out  of  the  same  transaction  as 
formed  the  basis  of  the  principal  case,  the  principles  here  laid  down  were 
iterated  and  explained. 


MoCabtee  v.  Chambers. 

[6  Wbxdbll,  649.] 

CoioaTTEB  ov  A  PcBLio  MEETING  ARE  LIABLE  foF  the  wages  of  laboreTB  em* 

ployed  by  them  to  carry  out  the  objects  resolved  upon  by  the  meeting. 
Indiyiduals  Gomposiko  the  Meeting  abe  not  Liable  in  such  cases. 

JXTDGMENT  AGAINST  THE  DEFENDANT  ON  A  PleA  IN  ABATEMENT,  in  which  the 

plaintifif  has  joined  issue,  is  final,  and  the  same  jury  must  assess  the 
damages. 

Cebtiobabi  to  a  justice's  court  to  reverse  a  judgment  rendered 
against  McCartee  and  others,  plaintiffs  in  error,  in  an  action 
brought  against  them,  as  defendants,  by  Chambers,  the  defend*, 
ant  in  error,  who  was  plaintiff  below,  for  work  and  labor. 
The  judgment  was  rendered  on  a  plea  in  abatement,  in  which 
the  plaintiff  joined  issue,  to  the  effect  that  seventeen  other  per- 
sons should  have  been  joined  as  defendants.  It  appeared  that 
the  defendants  were  a  committee  of  arrangements,  appointed  by 
a  public  meeting  called  to  take  steps  for  the  celebration  of  the 
completion  of  the  Erie  Canal,  to  carry  out  the  measures  re- 
solved upon  by  said  meeting.  The  plaintiff,  with  others,  was 
employed  by  an  agent  appointed  by  the  committee  to  build 
boats  to  be  used  in  the  procession  which  was  decided  upon.  It 
further  appeared  that  the  plaintiff  and  the  seventeen  persons 
named  in  the  plea  were  prominent  participants  in  the  meeting. 
There  was  some  evidence  tending  to  show  that  the  plaintiff's 
services  were  intended  to  be  gratuitous.  The  jury  who  found 
the  verdict  for  the  plaintiff  assessed  his  damages  at  ten  doUarSt 
for  which  sum  the  judgment  was  rendered. 

c7.  Leveridge,  for  the  plaintiffs  in  error. 

J.  B.  WhiJing,  for  the  defendant  in  error. 

By  Court,  Sutherland,  J.    The  committee  were  nndoubtedly 
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responsible  for  the  contracts  made  by  their  agent.  There  is 
nothing  to  warrant  the  conclusion  that  the  workmen  employed 
by  the  agent  looked  to  the  association;  that  is,  all  master  and 
journeymen  boat-builders,  for  their  pay.  The  committee  em« 
ployed  the  workmen,  and  they,  if  anybody,  must  be  legally 
responsible.  The  association,  as  it  is  called,  was  nothing  more 
than  a  public  meeting  of  a  certain  class  of  mechanics,  for  a  spe- 
cial purpose;  who  designated  a  committee  to  cany  into  effect 
what  had  been  resolved  upon.  The  committee,  and  not  the  in- 
dividuals composing  the  meeting,  are  the  responsible  persons 
in  such  cases.  I  thing  it  very  questionable,  upon  the  evidence, 
whether  the  services  of  the  plaintiff  were  not,  at  the  time,  in- 
tended and  understood  to  be  gratuitous;  the  jury,  however, 
have  found  that  they  were  not. 

Where  the  defendant  pleads  in  abatement,  and  the  plaintiff 
takes  issue  upon  it,  and  it  is  found  against  the  defendant,  the 
judgment  is  final,  and  the  same  jury  must  assess  the  damages, 
as  was  done  in  this  case:  2  Saund.  24,  a.  n.  8,  and  oases  there 
dted. 

Judgment  affirmed. 


Followed  in  N.  T.  Dry  Dock  Co.  y.  Treadwett^  19  Wend«  627,  thowiog 
thfti  Judgment  on  ianie  joined  on  a  plea  in  abatement^  is  final. 


Jackson  ex  dem.  Russell  v.  Rowland. 

[6  WsmnLLk  666.] 

IlCFXACHKXNT  07  WITNESS  TO  LoSS   OF  DbED  TOO  LaTE,  WhIEN. — ^AftOT  a 

witness  has  proved  the  loss  of  a  deed,  and  evidence  of  its  contents  has 
been  given  without  objection,  it  is  too  late  to  impeach  the  character  of 
the  witness  to  the  loss. 

Judoib's  Intimation  of  an  Opinion  on  thx  Facts  that  the  presumption  is 
that  a  deed  was  delivered  as  an  escrow,  is  no  ground  for  reversal,  where 
the  fact  as  to  whether  it  was  so  delivered  is  correctly  left  to  the  jury. 

DsLTTEBT  OF  A  Deed  HAT  BE  TO  A  Stsanger,  but  sucl^  delivery  is  not  suffi- 
cient unless  declared  to  be  for  the  use  of  the  proposed  grantee. 

Deed  Deliysbed  as  an  Escbow  does  not,  in  general,  take  effect  until  the 
condition  is  performed. 

Thxbb  are  Ezosftions  to  the  Rule,  as  where  the  grantor  dies  before  per- 
formance of  the  condition,  or  the  conveyance  would,  from  other  causes, 
be  absolutely  defeated. 

Hboonb  Deliyebt  of  a  Deed  mat  Have  Relation  to  the  first  delivery  in 
cases  of  necessity,  and  such  second  delivery  is  a  mere  ^^immimmatiftn  oi 
the  first. 
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Seoond  Dblivbbt  can  not  take  Eftect  bt  Relation  when  the  grantor  it 
able  to  make  and  the  grantee  to  receive  such  second  deliyery  absolatelj^ 
and  it  is  so  made. 

PUBCHASER  UNDEB  A  JUDQMSNT  AGAINST  THE  GrANTOB,  docketed  before  tbo 

final  delivery  of  a  deed  delivered  as  an  escrow,  is  entitled  to  the  land  as 
against  the  grantee. 

rBANSCBiPT  OF  A  Jusncs*8  JUDGMENT,  filed  in  the  county  clerk's  offioe,  is 
sufficient,  though  it  does  not  show  that  the  justice  had  jurisdiction. 

Tenant  is  Estoffed  to  Deny  the  Title  of  his  landlord,  so  long  as  it  con- 
tinues as  it  was  when  the  tenancy  commenced. 

Tenant  mat  Show  that  His  Lessor's  Title  has  Expired  or  be^  extin* 
guished. 

Tenant  may  Set  up  a  Title  Aoquibed  under  a  judgment^  after  he  became 
tenant,  overreaching  the  title  of  his  landlord. 

Election  to  Set  up  the  Relationship  of  Landlord  and  Tenant,  must  bo 
reciprocal  if  it  exist  at  alL 

Relation  of  Landlord  and  Tenant  does  not  Exist  between  a  Mobotoeb^ 
and  a  purchaser  from  the  mortgagor,  or  between  an  assignee  of  the  mort- 
gagee and  a  lessee  of  the  mortgagor. 

Mere  Intruder  may  Prove  the  Expiration  of  the  Tttlb  under  which  » 
recovery  is  sought  against  him  in  ejectment,  it  seems. 

Ejectment,  tried  at  the  Washington  circuit,  for  a  room  in  a 
certain  dwelling-bouse  claimed  by  the  plain tifif's  lessor  as  pur- 
chaser at  a  sale  under  a  mortgage  executed  bj  one  Hay  ta 
Washburn,  dated  September  6,  1819,  and  recorded,  on  being 
proved  by  a  subscribing  witness,  on  April  7,  1826.  A  deeJ 
from  Washburn  to  Hay  for  the  premises,  was  executed  on  the 
same  day,  the  mortgage  being  given  to  secure  part  of  the  con- 
sideration. The  loss  of  this  deed  was  proved  by  Hay,  the 
mortgagor.  Its  contents  were  then  proved  by  one  Gordon^ 
who  further  testified  that  the  deed  and  mortgage  were  left 
with  him  to  be  retained  until  some  arrangement  could  be  made 
as  to  the  residue  of  the  consideration  money.  About  a  year  or 
so  afterwards  the  respective  parties  asked  him  to  procure  the 
signature  fvnd  acknowledgment  of  Washburn's  wife  to  the  deed, 
which  he  did,  but  still  retained  the  papers  as  before,  until  the 
spring  of  18?6,  when,  by  consent  of  the  parties,  he  delivered 
the  deed  and  mortgage  to  them  respectively.  The  mortgage 
was  assigned  to  the  plaintiff's  lessor  May  29,  1827,  who  fore- 
closed the  same  and  became  the  purchaser  November  22, 1828. 
The  defendant,  it  was  proved,  entered  into  possession  of  the 
room  in  question  as  Hay's  tenant,  at  an  agreed  rent  of  one  dol- 
lar and  a  half  per  week.  Having  proved  these  facts,  the  plaint* 
iff  rested. 

The  defendant  gave  in  evidence  a  sheriff's  deed  of  the 
premises  to  one  Brown,  dated  January  8, 1829.  on  a  sale  made 
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April  8,  1826,  by  virtue  of  executions  on  eight  judgments  in 
the  court  of  common  pleas  against  Washburn.  The  first  judg- 
ment was  docketed  in  June,  1825,  the  others  in  August,  1825» 
Seven  of  them  were  justices'  judgments,  transcripts  of  which 
were  filed  in  the  clerk's  o£Sce.  The  plaintiff  objected  to  these 
transcripts  because  they  did  not  show  that  the  justices  had 
jurisdiction,  which  question  was  reserved  by  the  judge.  Th& 
defendant  also  introduced  a  commission  of  lunacy  issued  August 
8, 1825,  giving  the  care  and  custody  of  Hay's  person  and  prop- 
erty  to  a  certain  committee,  and  also  called  witnesses  impeach- 
ing Hay's  character  for  truth. 

The  judge  left  it  to  the  jury  to  say  whether  the  deed  and 
mortgage  were  left  in  Gordon's  hands  as  escrows,  and  so 
remained  until  finally  delivered  to  the  parties  in  1826,  instruct- 
Lug  them  as  to  what  constituted  an  escrow,  and  stating  that  he 
thought  the  presumption  from  the  facts  was  that  they  were  sa 
delivered.  He  further  instructed  them  that  if  the  deed  and 
mortgage  were  delivered  as  escrows,  not  to  take  effect  until 
something  further  should  be  done  or  agreed  upon  by  the  parties, 
%nd  so  remained  until  after  the  commission  of  lunacy  issued, 
they  should  find  for  the  defendant,  otherwise  for  the  plaintiff; 
the  verdict  in  either  case  to  be  subject  to  the  opinion  of  this 
court.     Verdict  for  the  defendant. 

S.  Stevens,  for  the  defendant. 

2>.  Bussell,  for  the  plaintiff,  on  the  argument  produced  a 
nupersedeaa  to  the  commission  of  lunacy  issued  March  14,  1827.. 

By  GouBT.  It  is  contended  by  the  counsel  for  the  defendant 
that  there  is  a  total  failure  on  the  part  of  the  plaintiff,  to  show 
by  competent  testimony  title  in  himself  to  the  premises  in  ques* 
tiou.  He  insists,  that  without  proof  of  the  deed  from  Wash* 
burn  to  Hay,  the  lessor  of  the  plaintiff  showed  no  other  title 
than  that  derived  under  the  mortgage  from  Hay,  and  that  it 
gives  him  no  right  to  recover;  that  parol  evidence  of  the  con- 
tents of  the  deed  was  admissible  only  on  the  ground  that  its 
loss  was  proved  by  competent  and  satisfactory  evidence,  and 
that  the  credibility  of  the  witness  proving  the  loss  of  the  deed 
having  been  destroyed,  all  evidence  as  to  the  contents  of  the 
deed  should  be  disregarded.  This  objection  comes  too  late* 
The  witness  proved  the  loss  of  the  deed,  and  evidence  of  it» 
contents  was  then  given  without  objection.  The  character  oi 
the  witness  should  have  been  attacked  before  the  parol  evidence 
was  given,  for,  should  the  judge  have  discredited  his  testimony » 
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the  plainidfT,  for  aught  appearing  to  the  court,  might  have 
offered  other  proof  to  the  same  point. 

The  question  as  to  the  delivery  of  the  deed  as  an  escrow  wae 
submitted  to  the  jury,  and  they  found  against  the  plaintiff. 
This  would  preclude  him  from  contesting  that  fact  here,  were 
it  not  that  he  complains  of  the  charge  of  the  judge  on  that 
point.  There  was  no  objection  made  to  the  charge  on  the 
trial,  nor  is  it  now  pretended  that  the  judge  erred  in  stating 
any  proposition  of  law.  He  remarked  that  the  presumption 
from  the  facts  in  the  case,  he  thought,  was  in  favor  of  the  deed 
and  mortgage  being  delivered  as  an  escrow.  Even  if  the  judge 
had  erred  in  this  estimate  of  these  facts,  yet,  as  he  properly 
instructed  the  jury  as  to  the  law,  we  can  not  interfere.  There 
is  no  reason,  however,  for  differing  with  the  judge  or  jury  on 
this  point  of  the  case,  unless  it  should  be  to  question  the  fact 
of  a  delivery,  in  any  manner  wl^atsoever,  before  1826.  The 
facts  do  not  show  an  absolute  delivery  at  the  time  the  deed  was 
left  with  Gordon;  and,  for  any  purpose  connected  with  the  de- 
cision of  the  case  as  it  now  comes  before  us,  there  is  perhaps 
no  use  in  examining  whether  they  establish  a  deliveiy  as  an 
escrow  or  not.  If  the  deed  was  not  delivered  as  an  escrow, 
then  there  was  no  delivery  at  all  until  1826.  It  is  said  in  the 
Touchstone:  ''A  delivery  of  a  deed  may  be  to  a  stranger,  but  it 
must  be  for,  and  on  behalf,  and  to  the  use  of  him  to  whom  it 
is  made;  and  if  it  be  delivered  to  a  stranger  without  any  such 
declaration,  it  will  not  be  a  sufficient  delivery:"  Touch.  67;  4 
Oru.  34.  The  general  doctrine  is,  that  a  deed,  delivered  as 
an  escrow,  does  not  take  effect  until  the  condition  is  performed: 
Touch.  69;  but  there  are  exceptions  to  that  rule,  as  where  the 
grantor  dies  before  the  condition  is  performed:  4  Oru.  86,  and 
in  some  other  cases  where  the  operation  of  the  conveyance 
would  otherwise  be  absolutely  defeated. 

In  these  cases,  the  deed,  from  necessity,  is  permitted  to  have 
relation  back  to  the  first  delivery.  Lord  Coke  remarks,  that  to 
some  intent  the  second  delivery  has  relation  to  the  first  deliv- 
-ery,  and  to  some,  not;  and  yet,  in  truth,  the  second  delivery 
hath  all  its  force  by  the  first,  and  the  second  is  but  a  consumma- 
tion of  the  first;  and  therefore,  in  case  of  necessity,  and  tU  res 
magis  vcUeal  quam  pereat,  it  shall  have  relation  by  fiction  to  his 
deed  ab  iniiio,  by  force  of  the  first  delivery:  Butler  and  Baker^a 
case,  8  Bep.  36.  The  rules  laid  down  in  that  case,  I  believe, 
are  sound;  they  were  certainly  well  considered,  for  it  was  argued, 
as  Lord  Coke  informs  us,  twenty-one  times.     The  necessity 
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which  justifies  a  resort  to  fiction  does  not  exist  in  this  case. 
The  grantor  was  not  only  able  to  make,  and  the  grantee  to  re- 
ceive, what  is  called  a  secoud  delivery,  but  in  point  of  fact  it 
was  made,  and  the  deed  took  effect  only  from  that  time :  4  East, 
481 ;  12  Johns.  421, 422.  Washburn  is  the  source  of  title  to  both 
parties,  and  the  plaintiff  derives  his  from  a  conveyance  which 
was  not  effective  till  the  spring  of  1826.  This  conclusion  is 
adopted,  without  any  regard  to  the  questions  growing  out  of 
the  commission  of  lunacy  issued  against  Hay.  Considering  all 
the  difficulties  removed  which  were  started  by  the  defendant  on 
that  matter,  still  are  others  remaining  in  the  way  to  the  plaintiff's 
right  to  recover,  that  appear  to  us  insurmountable. 

The  defendant  shows  title  under  a  judgment  of  the  court  of 
common  pleas  of  Washington  county,  docketed  the  twenty- 
seventh  of  June,  1825.  The  sale  was  not  only  on  the  execution 
issued  on  that  judgment,  but  on  others  which  had  been  issued 
on  judgments  recovered  before  magistrates.  These  judgments, 
it  was  said,  were  not  a  lien  on  Washburn's  real  property,  be- 
cause the  transcripts  were  defective.  The  cases  of  Jackson  v. 
Jones,  9  Cow.  182,  and  Jackson  v.  TuUk,  9  Id.  233;  6  Wend. 
213,  S.  0.,  in  error,  establish  the  sufficiency  of  the  transcripts; 
but  if  not,  the  execution  from  the  common  pleas  was  in  all 
respects  unexceptionable,  and  made  the  sale  to  Brown  valid. 
Brown's  title  overreaches  that  of  the  lessor  of  the  plaintiff,  and 
shows  a  title  out  of  him. 

But  it  is  said  the  defendant,  being  a  tenant  of  the  lessor,  is 
not  permitted  to  avail  himself  of  this  outstanding  title.  A  ten- 
ant can  not  dispute  the  title  of  the  landlord,  so  long  as  it  re- 
mains as  it  was  at  the  time  the  tenancy  commenced;  but  he 
may  show  that  the  title  under  which  he  entered  has  expired,  or 
has  been  extinguished.  The  plaintiff  places  his  right  to  recover 
upon  a  principle  that  recognizes  and  asserts  such  a  position. 
The  contract  by  which  the  relation  of  landlord  and  tenant  was 
created  in  this  case,  was  not  made  between  the  lessor  and  the 
defendant,  but  between  Hay  and  the  defendant;  and  the  lessor 
claims  to  have  acquired  Hay's  right  to  the  premises,  and  to 
have  succeeded  to  his  character  as  landlord.  If  he  has  become 
landlord,  surely  the  defendant,  in  case  Hay  should  seek  to 
eject  him,  might  set  up  an  outstanding  title  in  the  lessor.  No 
well-founded  objection  is  perceived  to  the  defendant's  setting 
up  a  title  acquired  under  a  judgment  since  he  became  tenant, 
overreaching  the  title  of  his  landlord.  The  title  of  Brown  be- 
came effective  in  1827,  but  it  has  relation  to  the  time  when  the 

Ah.  Deo.  Vol.  XXn-^ 
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judgments  against  Washburn  were  docketed,  which  was  in 
1825,  prior  to  the  time  when  the  mortgage  took  effect,  if  it  ever 
did  attach  to  the  premises.  But  it  may  well  be  doubted  whether 
the  defendant  can  be  viewed  as  a  tenant  to  the  lessor.  It  is 
said  the  latter  may  elect  to  consider  him  as  such;  but  if  it  is 
only  a  matter  of  election,  the  right  to  set  up  the  relationship  of 
landlord  and  tenant  or  not,  must  be  reciprocal.  The  tenant 
here  has  not  elected  the  lessor  for  his  landlord.  Though  the 
mortgagee  is  bound  to  give  the  mortgagor  notice  to  quit,  and 
this  would  seem  to  imply  the  relation  between  them  of  land- 
lord and  tenant:  2  Johns.  75;  4  Id.  176;  yet  the  purchaser 
of  the  mortgagor  can  claim  no  such  light,  and  therefore  no 
such  relation  exists  between  them:  2  Id.  84;  4  Id.  215.  If 
the  relation  of  landlord  and  tenant  does  not  exist  between  the 
purchaser  of  the  mortgagor  and  the  mortgagee,  it  can  not  exist 
between  the  lessee  of  the  mortgagor  and  the  assignee  of  the 
mortgagee. 

It  is  said  that  the  defendant  is  a  mere  intruder,  and  therefore 
can  not  show  an  outstanding  title.  This  proposition  is  laid 
down  too  broadly.  The  case  of  Jackson  v.  Harder,  2  Johns. 
202,^  which  is  the  authority  for  the  position,  does  not  support 
it  unqualifiedly.  The  defendant  in  that  case  either  entered 
under  the  title  he  disputed,  or  was  a  trespasser;  if  he  entered 
under  the  title,  he  could  not  dispute  it  so  long  as  it  remained 
as  it  was  when  he  entered;  and  if  he  was  a  trespasjer,  the 
lessor's  possession  of  eight  or  ten  years,  under  color  of  title, 
was  a  title  of  sufficient  strength  to  recover  on  against  a  mere 
intruder.  But  if  the  defendant  in  that  case  had  shown  that  all 
the  title  acquired  by  such  a  possession  had  passed  out  of  the 
plaintiff,  the  latter  could  not  have  recovered.  We  are  not 
aware  of  any  case  where  a  plaintiff,  as  destitute  of  title  as  a 
mere  intruder,  has  been  allowed  to  recover  against  a  person  in 
possession,  without  showing  title.  By  permitting  such  a  recov- 
ery, the  law  would  be  justly  charged  with  the  absurdity  of  pre* 
ferring  a  person  out  of  possession  without  title  to  an  intruder 
in  possession  without  title.  There  can  certainly  be  no  reason 
for  such  a  preference;  but  if  we  take  the  plaintiff's  assumption, 
that  the  defendant  is  a  mere  intruder,  for  true,  it  will  not  avail 
him  anything;  for  the  facts  of  the  case  do  not  authorise  us  to 
oall  the  defendant  an  intruder. 

Judgment  for  defendant. 

II ■ — - — — — - — * 

1.  Jadmn  t.  Harder,  A  tdhat,  90S  [4  Am.  Dm.  MSI]. 
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Delivery  op  Deed  to  a  Thikd  Peiwon. — See  note  to  Jones  v.  Jones^  16 
Am.  Dec  39;  Bvffum  v.  Green^  20  Id.  562. 

Delivery  of  Deed  to  Take  Effect  after  Gramtob's  Death.— See  note 
to  Jones  v.  Jonss^  Id.  43. 

Delivery  of  Deed,  what  Constitutes. — See  Id.,  and  referenoes  in  note 
to  Bams  v.  Hatcli,  14  Id.  371;  Uughes  v.  Eastm,  20  Id.  230. 

Estoppel  of  Tenant  to  Deny  Landlord's  Tmj^^Lunsford  v.  Twhmt^ 
20  Id.  248,  and  note. 

The  principal  case  is  cited  and  followed  npon  these  propositions,  that  a 
tenant  may  show  that  his  landlord's  title  has  expired  or  has  been  extin- 
guished-: LaicreTice  v.  Miller,  1  Sandf.  650;  Simers  v.  ScUtus,  3  Denio^  217; 
Dettpard  v.  Walbridge,  15  N.  Y.  378;  HUton  v.  Bender,  2  Hun,  5;  S.  C,  4  N. 
Y.  S.  C.  (T.  &  C.)  273;  Jletzel  v.  Barber,  69  N.  Y.  15;  that  where  deeds  are 
delivered  to  a  third  party  in  escrow,  and  the  grantor  dies  before  the  happen- 
ing of  the  event  upon  which  the  second  delivery  is  to  be  made,  they  take 
efifect  by  relation,  the  doctrine  being  a  fiction  of  the  law:  Brown  v.  Aii^n,  85 
Barb.  360;  Ilatkavjay  v.  Paijne,  34  N.  Y.  113;  Stanton  v.  MiUer,  58  Id.  202; 
that  on  a  delivery  of  a  deed  to  a  third  person,  the  entire  transaction  is  to 
be  considered  in  determining  whether  it  is  to  take  effect  immediately,  or  is 
but  an  escrow:  Clark  v.  Oifford,.  10  Wend.  314;  Green  y.  Putnam,  1  Barb. 
606;  and  that  a  depositary  of  an  escrow  is  bound  to  deliver  the  deed  on  the 
performance  of  the  condition:  Stanton  v.  Miller,  66  Barb.  73:  S.  C,  1  N.  Y. 
S.  0.  (T.  k  0.)  35. 


JaGESON  ex  DEM.  DiES  AND  WiFB  V.  WiNNE, 

[7  WlXDSLL,  47.] 

To  GoMPUETB  A  Marriage  nothing  more  is  necessary  than  a  full,  free,  and 
mutual  consent  between  parties  not  incapable  of  entering  into  such 
state. 

That  thh  Man's  Consent  was  the  Result  of  Duress  will  not  be  con- 
cluded from  the  fact  that  at  the  time  he  was  in  the  custody  of  the  con* 
stable,  under  proceedings  instituted  a^j^ainst  him  as  the  father  of  a  baa- 
tard  child. 

In  Deciding  upon  the  Sufficiency  of  the  Assent,  the  court  ought  to 
confine  its  attention  almost  exclusively  to  what  took  place  at  the  cere- 
mony. 

(Jfon  a  Bequest  of  Propebtt  to  three  sons,  '*  if  they  should  live  to  oomo 
of  age,"  the  heir  at  law  will  take  the  estate  as  trustee  during  the  mi- 
nority of  the  devisees. 

Ejeotkent.  The  lessor  Dies  claimed  in  right  of  his  wife, 
Parthenia,  as  the  heir  at  law  of  Enoch  Copley.  The  defend- 
ant's claimed  nnder  Enoch's  will,  and  also  set  up  the  defense 
of  the  invalidity  of  the  marriage  of  Enoch  with  Parthenia'a 
mother,  Joanna  Desilva.  It  appeared  that  Enoch  was  arrested 
in  the  year  1800,  on  the  complaint  of  the  overseers  of  the  poor 
of  the  town  of  Blenheim,  under  the  bastardy  act,  on  a  charge 
of  having  gotten  Joanna  with  child.    He  was  taken  to  the 
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hoase  of  Joanna's  father,  and  thence  with  the  father  and  the 
'•mother  of  Joanna,  in  company  of  the  constable,  to  a  justice  of 
the  peace  to  be  married.    The  justice  asked  Enoch  and  Joanna 
if  they  consented  to  be  married,  and  told  them  to  join  hands; 
Enoch  dropped  his  hand  and  turned  from  Joanna;  she  took  it 
and  held  it  until  they  were  pronounced  man  and  wife.     The 
justice  hesitated  when  Enoch  refused  to  take  Joanna's  hand, 
but  proceeded  in  a  minute  or  two  and  concluded  the  ceremony. 
It  was  customary  for  the  justice  to  oflfer  a  prayer,  but  he  did 
not  do  so  on  this  occasion,  and  Joanna's  father  did  so  instead. 
.During  the  whole  time  Enoch  said  nothing.     After  the  cere- 
tnony,  Joanna  returned  to  her  father's  house,  but  Enoch  did  not 
go  with  her,  nor  did  they  ever  afterwards  cohabit.     About  three 
days  later,  Enoch  married  another  girl,  Mary  B.,  and  after- 
wards told  a  witness  that  he  had  married  Joanna  on  Thursday, 
and  Mary  on  the  succeeding  Sunday.     Mary  and  Joanna  be- 
came mothers  about  the  same  time,  which  was  between  three 
.-and  six  months  after  the  marriage  with  Joanna.     The  latter'a 
child  was  Parthenia.     Mary's  child  was  a  daughter,  still  living. 
Enoch  again  married  after  Mary's  death,  in  1812;  the  defendant 
was  this  wife,  and  by  her  he  had  six  children.    It  also  appeared 
that  Joanna  subsequently  married  another  man. 

In  respect  to  the  other  part  of  the  defense,  the  will  of  Enoch 
Copley  was  proved,  dated  in  1827,  whereby  he  gave  one  third 
of  his  real  estate  to  his  wife  Elizabeth,  the  defendant,  during 
her  natural  life,  if  she  should  remain  his  widow,  and  then  over 
to  three  sons  named,  if  they  should  survive  their  mother;  then, 
after  bequests  to  his  daughter,  and  a  small  legacy  to  Parthenia 
Copley,  the  daughter  of  Joanna  Desilva  and  wife  of  John 
Dies,  follows  the  clause:  ''  I  also  give  and  devise  unto  my 
Ibree  sons,  George,  William,  and  Myron,  the  remainder  of  my 
property,  both  real  and  personal  estate,  if  they  should  live  to 
come  of  age,  and  their  mother's  thirds  after  her  decease,  if  she 
remains  my  widow."  In  1828,  probably  after  this  suit  was 
brought,  the  defendant  married. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

A,  Van  Vechten,  for  the  plaintiffs. 

S.  S/ierwood,  contra. 

By  CouBT.  The  maxim  of  the  civil  law,  nuptias  rum  concu- 
biiti8  sed  consensus  facil.  Dig.  L.  60,  tit.  17,  sec.  30,  or  one  of 
the  same  import,  has  ever  been  regarded  in  courts  of  common 
law  as  a  good  definition  of  marriage.     There  is  an  expression 
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in  Wood's  Institutes  of  the  Laws  of  England,  Inst.  67,  which, 
if  examined  without  its  context,  might  seem  to  imply  that  co- 
habitation as  well  as  consent  was  required  to  make  a  valid 
marriage.  '* Marriage  or  matrimony,"  he  obseryes,  "is  an 
espousal  de  prcesenti,  and  a  conjunction  of  man  and  woman  in 
a  constant  society;"  but  the  very  next  sentence  is  a  translation 
of  a  Latin  maxim,  similar  to  the  one  quoted  from  the  civil  law. 
*'  Mutual  consent,"  he  says,  "  makes  the  marriage  before  con- 
summation." The  language  of  Jacob,  in  his  Dictionary,  tit. 
Marriage,  is  less  liable  to  misconstruction.  He  says:  ''Noth- 
ing is  more  necessary  to  complete  a  marriage,  by  the  laws  of 
England,  than  a  full,  free,  and  mutual  consent  between  parties" 
not  incapable  of  entering  into  such  a  state.  Wood,  in  his  In- 
stitute of  the  Civil  Law,  p.  120,  says  that  *' espousals  de  prce^ 
9enti,  or  marriage,  is  contracted  by  consent  only  without  carnal 
knowledge."  To  ascertain  whether  a  valid  marriage  was  actu- 
ally solemnized  between  Copley  and  Joanna  Desilva,  we  are  to 
look  at  their  situation  when  before  the  justice,  and  what  took 
place  on  that  occasion.  The  evidence  is  very  satisfactory  that 
they  went  before  him  expressly  for  the  purpose  of  solemnizing 
their  matrimonial  contract,  and  that  Copley  yielded  his  consent 
to  it. 

Was  that  consent  the  result  of  duress  ?  There  is  nothing  to 
warrant  such  conclusion,  besides  the  fact  that  Copley  was  in 
the  custody  of  the  constable  in  a  proceeding  instituted  by  the 
overseers  of  the  poor.  The  necessary  consequence  of  his  mar- 
riage was  a  discharge  from  any  liability  to  them.  If  a  cohabita- 
tion had  followed  the  alleged  marriage,  neither  Copley  himself, 
nor  any  other  person,  would  have  been  listened  to,  if  he  had 
attempted  to  establish  its  nullity,  upon  the  ground  of  his  re- 
straint. We  will  not  say  that  we  ought  to  disregard  entirely  the 
subsequent  conduct  of  the  parties  in  settling  the  question  as  to 
his  free  consent.  The  rule  of  law  on  this  subject,  as  established 
in  England,  it  appears  to  us  would"  be  safe  and  judicious  to 
follow,  although  it  be  the  rule  of  an  ecclesiastical  court.  It  is 
long  since  the  jurisdiction  in  most  matters  relating  to  mar- 
riage passed  from  the  courts  of  law  in  that  country  to  the 
ecclesiastical  courts.  If  the  parties  to  an  alleged  matrimonial 
contract  are  infra  annos  nuMles,  the  ecclesiastical  judge  passes 
upon  the  assent,  and  determines  what  is  a  sufficient  assent,  and 
what  not.  His  certificate  is  the  proof  required,  and  where  he 
has  cognizance,  courts  of  law  give,  and  it  is  necessary  to  the 
administration  of  justice  that  they  should  give,  the  same  credit 
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to  the  sentence  of  an  ecclesiastical  tribunal,  as  such  a  tiibunal 
is  bound  to  yield  to  the  judgment  of  the  common  law  courts  on 
matters  within  their  jurisdiction:  2  Lilly's  Abr.  244c.  It  is 
yery  evident  that  the  ecclesiastical  court,  in  deciding  upon  the 
sufficiency  of  the  assent  of  the  parties,  can  regard  only  what 
lakes  place  at  the  ceremony.  We  ought,  therefore,  to  confine 
our  attention  almost  exclusively  to  the  facts  attending  the 
espousals  before  the  justice;  and,  doing  so,  we  can  not  say  that 
the  mere  circumstance  that  Copley  had  involved  himself  in  diffi- 
culty with  the  overseers  of  the  poor  by  his  previous  connection 
with  Joanna,  and  that  he  took  the  step  he  did  with  some  reluc- 
tance, is  enough  to  show  that  he  did  not  yield  his  full  and  free 
assent  to  the  marriage  solemnized  before  the  justice.  To  nullify, 
on  such  slight  grounds,  so  solemn  a  contract  as  that  of  marriage, 
would  jeopardize,  in  too  many  instances,  the  blessings  which 
spring  from  the  dearest  civil  and  social  relation.  We  are  there- 
fore bound  to  say  that  Copley's  marriage  with  Joanna  was  valid, 
and  she  being  still  alive,  he  consequently  can  have  no  legitimate 
issue  by  any  other  woman.  Parthenia,  one  of  the  lessors  of  the 
plaintiff,  is  his  only  heir  at  law. 

WJiether  Parthenia  inherits  anything  from  him  depends  upon 
the  construction  of  his  will.  The  devise  in  the  will  is  as  fol- 
lows: ''I  also  give  and  devise  unto  my  three  sons,  George, 
William,  and  Myron,  the  remainder  of  my  property,  both  real 
and  personal  estate,  if  they  should  come  to  live  of  age,  and 
their  mother's  thirds,  after  her  decease,  if  she  remains  my 
widow."  One  third  part  of  his  real  and  personal  estate,  by 
a  previous  clause  in  the  will,  had  been  given  to  the  defendant, 
during  her  natural  life,  if  she  should  remain  his  widow.  It 
seems  not  to  be  necessary  to  the  decision  of  the  question  now 
before  us,  to  determine  whether  the  estate  given  to  Copley's 
three  sons  commenced  in  prcesenti  to  be  enjoyed  in  /uiuro,  or 
whether  it  will  vest  when  they  arrive  at  the  age  of  twenty-one 
years.  We  would  depart  wholly  from  the  language  of  the 
devise,  should  we  decide  that  the  sons  were  entitled  to  the 
immediate  possession  of  the  propeiiy.  They  can  not  have  it 
during  their  minority.  Who  has  it  until  they  are  of  age  ?  The 
heir  at  law,  undoubtedly.  It  is  not  necessary  that  we  should 
enter  at  large  into  the  consideration  of  the  nature  of  the  estate 
which  the  heir  takes;  it  may  not,  however,  be  improper  to  say 
that  the  case  of  Boger  v.  Boas,  4  Johns.  Ch.  388  [8  Am.  Dec 
575],  is  a  strong  authority  to  show  that  she  takes  as  a  trustee, 
and  not  in  her  own  right.     It  is  not  reasonable  to  conclude 
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that  the  testator  intended  to  produce  such  a  result;  but  we  can 
not  avoid  coming  to  it  if  we  look  to  the  It^nguage  he  has  em- 
ployed, and  apply  to  it  the  established  roles  of  law. 

From  the  examination  of  the  plaintiff's  points,  it  appears  that 
he  does  not  press  his  claim  to  more  than  two  third  parts  of  the 
premises.  To  this  extent  he  is  entitled  to  recover.  We  do  not 
mean  to  intimate  an  opinion  that  had  he  insisted  on  more,  judg- 
ment for  more  would  have  been  given.  Our  impressions  are 
strongly  to  the  contrary. 

Judgment  for  plaintiff,  for  two  thirds  of  the  premises. 


Considered  one  of  the  cases  settling  the  proposition  in  New  York,  that  con- 
Mnt  of  the  parties  is  the  only  requisite  to  the  marriage  contract,  and  that  it 
is  complete  when  there  is  a  full,  free,  and  mutnal  consent  by  the  parties  capa- 
ble of  contracting,  even  when  sach  consent  is  not  followed  by  cohabitation. 
Upon  this  point  it  is  cited  in  CavJolU  v.  Ferri4,  23  N.  Y.  106;  S.  C,  26  Barb. 
185;  Cheney  v.  Arnold^  15  Id.  351;  Jaques  v.  Public  Administratarj  1  Bradf. 
508.  Cited  further  as  settling  that  when  no  provision  is  made  in  the  will  the 
property  descends  to  the  heir  at  law  until  the  vesting  of  the  contingent 
estate,  in  Tayloe  v.  Oould,  10  Barb.  398;  and  that  the  heir  takes  as  trustee 
for  the  one  eventually  entitled  to  the  estate,  bound  to  account  for  the  rents  and 
profits,  and  subject  to  be  displaced  as  trustee,  for  misconduct  or  want  of 
responsibility,  in  Hoxie  v.  Ifoxie,  7  Paige,  189.  The  principal  case  is  also 
referred  to  as  an  authority  that  a  direction  to  an  executor  to  sell  land,  though 
positive  and  absolute,  is  but  a  power  in  trust,  in  Hall  v.  MeLaugJUm,  2  BradC. 
113. 

Makriaob  FEB  Vebba  db  Prjbssnti. — See  notes  to  Londonderry  v.  Chester^ 
^  Am.  Dec.  72;  Fenion  v.  Heed,  4  Id.  244,  and  Taylor  v.  StoeU,  ante,  156. 

Ezeoutok's  Estatb  in  Lauds  Pbovidbi)  bt  thb  Will  to  bb  Sold. — Loeis- 
wood  ▼.  StradUy,  12  Am.  Dec.  97,  and  note,  102;  McCaiUa  v.  Bee,  16  Id.  610; 
Dabney  v.  Manning,  17  Id.  597. 


Jefferson  Insurance  Co.  v.  Gotheal. 

[7  WSSDXLL,  72.] 

TCta  Opinions  of  Underwbitebs,  who  had  no  particular  knowledge  in  re* 
gard  to  the  erection  of  steam  saw-mills,  are  not  admissible  to  prove 
that  the  incloeure  of  the  boiler  in  a  particular  manner  materially  increased 
the  risk. 

PBBflONs  OF  Skill  may  Givb  theib  Opinions  in  Evidence  when,  from 
the  nature  of  the  case,  facts  disconnected  from  such  opinions  can  not  bo 
giTbn  to  the  jury  to  enable  them  to  pass  upon  the  question  with  the 
requisite  knowledge  and  judgment. 

A  Wabrantt  is  never  Created  bt  Construction. — It  must  appear  in 
express  terms  or  must  necessarily  result  from  the  terms  of  the  contract. 
It  must  appear  on  the  face  of  the  policy. 

Printed  Proposal.*),  to  be  Construed  as  Warranties,  should  be  referred 
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to  by  the  policy,  which  should  in  express  terms  declare  that  it  bad  beeD 
made  and  accepted  in  reference  to  them. 

AiAHouoH  THE  Description  in  the  Eefbesxntation  may  differ  veiy  con- 
siderably fi\)m  the  actual  state  of  the  property  insured,  if  such  varia- 
tion were  not  fraudulently  intended,  and  did  not  in  fact  affect  the  rate 
of  insurance,  or  change  the  actual  risk,  the  policy  is  not  avoided. 

On  Policy  Insurinu  **Whom  it  mat  Concern,**  the  loss  to  be  paid  to 
two  assured  individuals  named,  those  named  may  maintain  an  actiou 
without  joining  as  plaintiff  a  third  person,  a  part  owner. 

Error  from  the  superior  court,  in  an  action  on  a  policy  insur- 
ing a  steam  saw-mill  against  fire.  The  plaintiffs,  while  erecting 
the  mill,  presented  to  the  defendants  an  application  for  a  policy 
of  insurance,  in  the  words:  ''A  steam  saw-mill  on  the  river 
Nantikoke,  near  Vienna,  in  Maryland;  wooden  building,  about 
one  hundred  and  thirty  feet  long  by  thirty  feet  broad,  with  two 
saw-gates;  engine  of  low  pressure;  on  account  of  whom  it  may 
concern.  In  case  of  loss,  payment  to  be  made  to  H.  &  D. 
Cotheal."  In  November,  1824,  a  policy  was  issued  for  one  year: 
"  H.  &  D.  Cotheal,  or  whom  it  may  concern,  against  loss  or 
damage  by  fire,  to  the  amount  of  five  thousand  dollars,  on  a 
steam  saw-mill,  built  of  wood,  situate  on,  etc.  Loss,  if  any  oc- 
curs, to  be  paid  to  H.  &  D.  Cotheal  of  the  city  of  New  York,** 
etc.  The  policy  was  renewed  in  1825  and  in  1826  for  a  year. 
In  May,  1827,  the  mill  was  destroyed  by  fire,  the  loss  exceeding 
the  amount  insured.  It  appeared  that  the  miU  was  completed 
in  December,  1824;  the  boiler  and  furnace  being  placed  on  the 
outside  of  the  building  adjoining,  and  in  the  summer  of  1825  a 
shed  was  erected  over  the  same  and  attached  to  the  mill  by 
rafters.  The  plaintiffs  proved  that  it  was  safer  to  have  the 
boiler  outside  of  the  building  than  underneath;  that  it  was  cus- 
tomary so  to  have  it;  and  that  a  covering  was  necessary  to  pre- 
serve it  from  rust.  The  defendants  proved  that  the  represen- 
tation made  by  the  plaintiffs  in  1824  was  the  basis  of  the  re- 
newal in  1826.  They  then  called  Franklin  and  Swords,  presi- 
dents of  different  fire  insurance  companies,  and  asked  them  their 
opinions  in  regard  to  the  effect  of  the  boiler  being  inclosed 
upon  the  risk  and  the  rates.  One  Guion,  the  defendants'  sec- 
retary, was  called  and  asked  a  question  regarding  the  erection 
of  the  boiler-house.  The  nature  of  all  these  questions,  which 
were  rejected  by  the  court,  appears  from  the  opinion. 

Verdict  and  judgment  for  the  plaintiffs  for  five  thousand  fiva 
hundred  and  eighty-one  dollars  and  twenty-five  cents. 

S,  P.  Staples,  for  the  plaintiff's  in  error. 
D.  Selden,  contra. 
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By  Court,  Sutherland,  J.  The  questions  proposed  to  be  put 
by  the  counsel  for  the  defendants  to  Swords  and  Ouion,  were 
properly  excluded  by  the  court  below.  The  general  scope  and 
effect  of  the  questions  was  to  show  that  the  location  of  the 
boiler,  and  the  erection  of  the  boiler-house  attached  to  the  saw- 
mill, in  the  manner  in  which  they  have  been  shown  to  have 
been  located  and  erected,  produced  such  a  variation  from  the 
mill  as  described  in  the  policy,  as  materially  to  increase  the 
risk. 

Whether  the  risk  was  increased  by  the  supposed  alteration  in 
the  former  construction  of  the  mill,  was  not  a  matter  of  skill  ox 
science,  so  as  to  justify  this  description  of  evidence.  The  wit* 
ness  Swords  was  asked  to  give  his  opinion  upon  the  force  and 
effect  of  the  evidence  upon  this  point,  which  had  been  given  in 
the  cause  and  which  was  again  repeated  to  him.  He  was  no 
more  competent  to  decide  that  question  than  the  jurors  were. 
The  map  of  the  premises  was  exhibited  to  the  jury,  and  they 
heard  the  testimony  of  the  witnesses  who  had  seen  the  mill,  and 
were  acquainted  with  the  usual  and  proper  manner  of  erecting 
steam  saw-mills.  What  was  there  in  the  supposed  skill  of  the 
witness,  acquired  as  president  of  an  insurance  ofiSce,  to  enable 
him  to  judge  more  accurately  than  the  jurors,  whether  the  mill 
was  more  exposed  to  conflagration  than  it  would  have  been  il 
the  boiler  and  boiler-liiouse  had  been  differently  located  ?  In 
my  opinion,  there  was  nothing;  the  question  was  properly  over- 
ruled. He  was  then  asked  whether,  from  his  own  knowledge 
and  experience,  the  erection  of  the  boiler-house  increased  the 
risk;  this  was  also  properly  excluded,  because  the  witness  had 
already  admitted  that  he  had  no  knowledge  or  experience  upon 
the  subject.  The  secretary  of  the  defendants,  John  Guion,  was 
.  then  called,  and  the  counsel  proposed  to  ask  him  whether  the 
last  renewal  of  the  policy  would  have  been  made  by  him,  if  he 
had  known  of  the  change  in  the  building  by  the  erection  of  the 
boiler-house.  It  is  obvious  that  this  was  merely  asking  hin^ 
whether,  in  his  opinion,  the  risk  was  increased  by  such  erection. 
His  opinion  upon  that  subject  was  not  legal  evidence. 

On  questions  of  science,  or  skill,  or  trade,  persons  of  skill  in 
those  particular  departments  are  allowed  to  give  their  opinions 
in  evidence;  but  the  rule  is  confined  to  cases  in  which,  from  the 
very  nature  of  the  subject,  facts  disconnected  from  such  opin* 
ions  can  not  be  so  presented  to  a  jury  as  to  enable  them  to  pas» 
upon  the  question  vnth  the  requisite  knowledge  and  judgment. 
Thus,  a  physician  can  not,  in  many  cases,  so  explain  to  a  jury 
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the  cause  of  the  death,  or  other  serious  injury  of  an  individual,  so 
as  to  make  the  jury  distinctly  perceive  the  connection  between 
the  cause  and  the  effect.  He  may  therefore  express  an  opinion 
that  the  wound  given,  or  the  poison  administered,  produced 
the  death  of  the  deceased;  but  in  such  a  case,  the  physician 
must  state  the  facts  on  which  his  opinion  is  founded:  1  Mc- 
Nally,  329, 335;  8  Mass.  371  [Eathom  v.  King,  5  Am.  Dec.  106]; 
9  Id.  225  [Dickinson  v.  Barber,  6  Am.  Dec.  58].  So  ship- 
builders may  give  their  opinions  as  to  the  sea-worthiness  of  a 
ship,  from  examining  a  survey  or  description  of  the  vessel  made 
by  others  when  they  were  not  present.  This  is  evidently  a 
matter  of  mechanical  skill:  Peake  N.  P.  C.  25,  43;  1  Campb. 
117.  So  an  engineer  or  engraver  may  give  his  opinion  on  mat- 
ters belonging  to  his  particular  science  or  art:  4  T.  B.  498;  1 
Phil.  Ev.  227. 

The  cases  of  DumeU  v.  Bederly,  1  Holt's  N.  P.  0.  283,-^  and 
Berthon  v.  Loughman,  2  Stark.  N.  P.  288,'  are  more  immedi- 
ately applicable  to  this  case,  and  are  in  direct  conflict  with  each 
other.  In  the  first  case  it  was  held  that  the  opinion  of  under- 
writers, whether  upon  certain  facts  being  communicated  to 
them,  they  would  or  would  not  have  insured  the  particular 
voyage,  could  not  be  received  as  evidence.  That  the  material- 
ity of  the  intelligence  or  rumors  which  the  assured  was  charged 
with  having  suppressed,  was  a  question  for  the  juzy,  under  the 
circumstances  of  the  case,  and  ought  not  to  rest  on  the  opin- 
ions of  mercantile  men.  This  was  ruled  by  Gibbe,  C.  J.,  before 
whom  the  cause  was  tried.  In  the  case  of  Berihon  v.  Laugh' 
man,  Holroyd,  J.,  permitted  a  witness,  who  was  conversant 
with  the  business  of  insurance,  to  give  his  opinion,  as  a  matter 
'of  judgment,  whether  the  communication  of  particular  facts 
would  have  enhanced  the  premium.  The  cases  are  irreconcil- 
able in  principle,  and  I  have  no  hesitation  in  expressing  my 
concurrence  in  the  opinion  of  Chief  Justice  Gibbs.  It  sup- 
{)orts  what  I  understand  to  be  the  true  rule  on  this  subject:  8 
Stark.  Ev.  1176,  note;  4  Id.  1737,  1738. 

The  chief  justice  says:  ''  I  am  of  opinion  that  the  evidence 
of  the  underwriters  who  were  called  to  give  their  opinion  of  the 
materiality  of  rumors,  and  of  the  effect  they  would  have  bad 
upon  the  premium,  is  not  admissible  evidence.  Lord  Mans- 
field and  Lord  Kenyon  discountenanced  this  evidence  of  opin- 
ion, and  I  think  it  ought  not  to  be  received.     It  is  the  province 

1.  IhmreU  ▼.  Bti/trley,  1  HoIVbN.  P.  283. 
3.  Berihon  t.  lOK^mon,  3  Stark.  N.  P.  36a. 
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of  a  jury,  and  not  of  individual  underwriters,  to  decide  what 
facts  ought  to  be  communicated.  It  is  not  a  question  of  science, 
in  which  scientific  men  will  mostly  think  alike,  but  a  question 
of  opinion,  liable  to  be  governed  by  fancy,  and  in  which  the 
diversity  might  be  endless." 

In  the  case  at  bar,  whatever  might  have  been  the  opinion  of 
underwriters,  it  was  shown  conclusively  by  witnesses  acquainted 
with  the  mode  of  constructing  steam  saw-mills,  and  with  this 
mill  in  particular,  that  the  boilers  are  located,  not  only  in  the 
place  where  they  were  usually  located  in  such  buildings,  but 
where  the  hazard  of  fire  was  much  less  than  though  they  had 
been  within  the  body  of  the  mill.  Against  this  evidence  the 
bare  opinions  of  all  the  underwriters  in  the  city  of  New  York, 
if  they  had  been  admitted,  ought  not  to  have  prevailed  with  the 
jury. 

The  remaining  exception  was  to  the  charge  of  the  judge.  The 
counsel  for  the  defendants  insisted  that  the  representation  made 
by  the  plaintiffs  in  writing  at  the  time  of  effecting  the  insur- 
ance, was  a  warranty;  that  the  building  insured  not  conforming 
thereto,  the  warranty  was  falsified,  and  the  plaintiffs  could  not 
recover.  But  the  chief  justice  (Jones)  charged  the  juzy  that 
the  representation  was  not  a  warranty,  in  the  technical  sense 
of  the  term;  but  that  under  the  circumstances  of  tbis  case,  if 
the  jury  should  find  that  the  premises  were  described  otherwise 
than  they  really  were  at  the  time  of  the  loss,  so  that  they  were 
insured  at  a  less  rate  than  they  would  have  been  if  they  had 
been  truly  described,  or  if  the  jury  should  find  that  there  was 
any  variance  from  the  description,  by  subsequent  changes, 
whereby  the  hazard  was  increased,  then  the  verdict  should  be 
for  the  defendants. 

The  doctrine  of  warranty  in  the  law  of  insurance  is  one  of 
great  rigor,  and  frequently  operates  very  harshly  upon  the  as- 
sured. A  warranty  is  considered  as  a  condition  precedent,  and 
whether  material  or  immaterial,  as  it  regards  the  risk,  must  be 
complied  with  before  the  assured  can  sustain  an  action  against 
the  underwriters.  A  warranty,  therefore,  is  never  created  by 
construction.  It  must  either  appear  in  express  terms,  affirma- 
tive or  promissory,  or  must  necessarily  result  from  the  nature  of 
the  contract:  1  Marsh.  347-360;  Phil,  on  Ins.  112,  124.  It 
must,  therefore,  Appear  on  the  face  of  the  policy,  in  order  that 
there  may  be  unequivocal  evidence  of  a  stipulation,  the  non- 
compliance with  which  is  to  have  the  effect  of  avoiding  the  oon* 
tract.    It  was  once  doubted  whether  it  must  not  be  incorporated 
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into  the  body  of  the  policy;  and  it  was  contended  that  it  was 
not  BufGlcient  for  it  to  be  written  in  the  margin.  Bat  if  it  ap« 
pears  on  the  face  of  the  policy,  that  is  sufGlcient:  1  Doug.  11;  1 
T.  B.  343;  but  written  instructions,  exhibited  by  the  brokers  to 
some  of  the  underwriters  for  the  purpose  of  effecting  insurance, 
unless  inserted  in  the  policy,  do  not  amount  to  a  warranty. 
This  was  adjudged  by  Lord  Mansfield  in  Pawson  v.  Watson^  and 
two  other  cases  upon  the  same  policy:  Cowp.  785;  Doug.  11 » 
note. 

No  case  has  been  referred  to  in  which  this  rule  has  been  re- 
laxed, except  in  relation  to  the  printed  proposals  of  the  under- 
v^riters,  accompanying  and  always  attached  to  the  policy.  It 
bas  been  held  that  the  conditions  specified  in  those  proposals 
to  be  performed  by  the  assured,  are  conditions  precedent,  and 
are  to  be  construed  as  warranties  incorporated  in  the  policy:  1 
H.  Bl.  254;  2  Id.  574;  6  T.  R.  700,  716;  Phil,  on  Ins.  124;  1 
tfarsh.  350;  but  these  printed  proposals  are  always  referred  to 
by  the  policy,  and  it  is  in  express  terms  declared  that  the  policy 
IS  made  and  accepted  in  reference  to  them.  They  are  as  much, 
therefore,  a  part  of  the  policy  as  though  they  were  printed  or 
written  on  its  margin.  But  no  case  has  been  given  to  the  couit 
in  which  auy  other  document  has  been  held  to  have  been  so  in- 
corporated into  the  policy,  by  reference,  as  to  give  to  its  con- 
tents the  effect  of  a  warranty  or  a  condition  precedent  on  the 
part  of  the  assured.  I  am  not  disposed  to  lead  the  way  in  the 
extension  of  this  hard  and  rigorous  doctrine.  I  do  not,  how- 
ever, intend  to  be  understood  as  giving  a  definitive  opinion  upon 
this  point;  it  is  not  necessary  for  the  decision  of  this  cause. 

The  case  of  Pawson  v.  Watson^  Cowp.  785,  decides  that  any 
representations  or  instructions  not  referred  to  in  the  policy,  are 
not  to  be  treated  as  warranties.  Indeed,  Lord  Mansfield,  in 
the  conclusion  of  the  case,  says  it  is  the  opinion  of  the  court 
that  to  make  written  instructions  valid  and  binding  as  a  war- 
ranty, they  must  be  inserted  (not  referred  to)  in  the  policy. 
Now  it  appears  to  me  that  we  are  bound  to  say,  upon  the  evidence 
in  this  case,  that  the  application  or  representation  upon  which 
the  policy  was  underwritten,  is  not  referred  to  in  the  policy 
The  reference  in  the  policy  is  not  in  terms  to  this  representation 
it  is  to  report  No.  193;  and  John  Guion  states  it  as  his  belie* 
that  the  representation  was  not  originally  attached  to  or  con- 
nected with  the  report;  they  were  separate  and  distinct  papers, 
though  in  the  same  set  of  pigeon-holes.  By  whom,  and  when 
they  were  connected  together,  he  did  not  know.    It  will  hardly 
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do  to  consider  a  reference  to  the  report  made  by  the  ofiScer  oi 
the  underwriters  as  a  reference  to  every  other  paper  which  that 
or  any  other  ofGlcer  of  the  company  may  think  proper,  between 
the  date  of  the  policy  and  the  day  of  the  trial,  to  attach  to  such 
report;  it  would  give  a  most  sweeping  efiScacy  to  the  doctrine  of 
reference.  The  judge,  therefore,  was  correct  in  the  opinion  that 
the  application  for  insurance  in  this  case  was  a  representation 
merely,  and  not  a  warranty. 

It  is  sufficient  if  a  representation  be  made  without  fraud,  and 
be  not  false  in  any  material  point;  or  if  it  be  substantially 
though  not  literally  fulfilled:  1  Marsh.  450,  451;  Cowp.  787; 
Phil,  on  Ins.  109;  1  T.  R.  343;  2  Id.  186;  2  Cai.  222.  Although 
the  description  in  the  representation  may  differ  very  consider- 
ably from  the  actual  state  of  the  property  insured,  if  such  varia- 
tion were  not  fraudulently  intended,  and  did  not  in  fact  affect 
the  rate  of  insurance,  or  change  the  actual  risk,  it  can  scarcely 
be  deemed  material.  A  false  representation  is  no  breach  of 
the  contract;  but  if  material,  it  avoids  the  policy  on  the  ground 
of  fraud,  or  because  the  underwriter  has  been  misled  by  \i. 
But  if  there  is  no  fraud,  and  no  misleading,  the  policy  is  not 
affected  by  the  false  represeintation.  This  was,  I  think,  the 
substance  and  legal  effect  of  the  charge,  and  it  was  correct; 
and  the  verdict  is  clearly  supported  upon  this  point  by  the 
evidence. 

No  objection  was  raised  in  the  court  below  to  the  plaintiff's 
light  to  sustain  this  action,  and  the  point  ought  not  now  to  be 
taken.  But  the  special  terms  of  the  policy  authorize  the  action 
to  be  brought  in  the  names  of  the  plaintiffs,  whether  they  are 
the  beneficial  owners  of  the  policy  or  not.  The  defendants  in- 
sure H.  &  D.  Cotheal,  or  whom  it  may  concern;  loss,  if  any, 
to  be  paid  to  H.  &  D.  Cotheal.  These  are  written  provisions, 
and  so  far  as  they  conflict  with  the  formal  piinted  parts  of  the 
policy,  the^  must  control  them.  They  authorize  whoever  may 
be  concerned  or  interested  in  the  policy  to  biing  their  action  in 
the  name  of  H.  &  D.  Cotheal.  It  is  admitted  that  such  would 
be  the  effect  of  these  provisions  in  a  marine  insurance;  but  it  is 
contended  that  there  are  strong  considerations  of  policy  against 
giving  such  construction  to  the  terms  in  a  policy  against  fire. 
The  contract  of  the  parties  must  have  its  fair  and  legitimate 
construction.  At  all  events,  it  is  not  for  one  of  the  parties  to 
defeat  its  operation  by  urging  against  it  general  and  remote 
•considerations  of  public  policy. 

Judg'ment  affirmed. 
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Recognized  as  Latino  down  Corbectlt  the  Rule  in  regard  to  the  in- 
admiflsibility  of  the  opiDion  of  witnesses,  in  McUtewn  ▼.  N.  T.  Central  R,  R., 
62  Barb.  372;  Culver  v.  Haslam,  7  Id.  328;  Westlake  v.  St,  LatpreRce  Mut. 
Ins,  Co,,  14  Id.  212;  Mayor  of  N,  7,  v.  Pentz^  24 Wend.  676;  DewiUv.  Bar- 
ley,  9  Seld.  375;  as  correctly  drawing  the  distinction  between  a  warranty  and 
a  representation,  in  Highee  v.  Guardian  Mut,  L,  Jns,  Co,  ofN,T.,  60  Barbi 
475;  Hobby  v.  Dana,  17  Id.  114;  BurriU  v.  Saratoga  County  Mutual  Fire  Ins, 
Co,,  6  Hill,  191;  Snyder  v  Fanners*  Iris,  and  Loan  Co,,  13  Wend.  93;  RipUf^ 
v.  ^tna  Ins,  Co,,  30  N.  Y.  157;  as  properly  construing  the  clause,  for  whom 
it  may  concern,  in  a  policy,  in  Murdoch  v.  Chenango  Co,  Mut,  Ins,  Co.,  2  K. 
Y.  218;  Walsh  y.  Washington  Ins.  Co.,  32  N.  Y.  441.  The  role  here  laid 
down  that  the  question,  whether  or  not  a  certain  circumstance  was  material^ 
should  be  left  to  the  jury  on  the  facts  tending  to  establish  the  point,  is  ap- 
proved in  Kennedy  v.  People,  39  N.  Y.  257;  as  well  as  the  principle  that  a 
warranty  should  be  complied  with,  whether  material  or  not,  in  Jennings  ▼. 
Chenango  Co.  MuL  Ins,  Co,,  2  Denio,  81. 

Opinions  of  Witnesses  in  Regard  to  Insanttt  of  Defendant.  See 
note  to  Dickinson  v.  Barber,  6  Am.  Dec.  59;  and  Oraai  v.  Thonipaon^  10  Id* 
119. 

Opinions  of  Witnesses  in  Regard  to  Handwriting.  See  notea  to  Stale 
T.  ^2^71,  9  Id.  616;  and  to  Hammond's  ease^  11  Id.  42. 

^  Opinions  of  Witnesses  as  to  Sanitt  of  Testator.    Rambler  y.  Trycn^ 
and  note,  10  Id.  444;  Jaehson  v.  Kniffen,  and  note,  3  Id.  300. 

Opinions  of  Witnesses,  when  will  be  Rbceited.  Clark  v.  FiAer^  19 
Id.  402;  Rambler  v.  Tryon,  10  Id.  444. 

Opinions  of  Witnesses  will  be  Received  in  an  action  for  breach  of  prom- 
ise of  marriage,  when  founded  on  observation,  to  prove  whether  plaintiff  waa 
attached  to  defendant:  McKee  v.  Nelson,  15  Am.  Dec.  384. 

Warranty  must  Appear  on  the  Face  of  a  PoLicrof  insuranoe.  Note  ta 
FowUr  V.  jEtna  F.  Ins,  Co.,  16  Id.  464. 

"For  Whom  it  mat  Concern"  in  a  Poijot  of  iHsuKAirGi.  See  note  t» 
Kews&n  v.  DougUus,  16  Id.  323. 


Jaqeson  ex  DEM.  Hendbiges  V.  Andbewb. 

[7  wkmdbll,  lea.] 
A  Purchaser  Pending  a  Suit  to  set  aside  a  Deed  as  fraudulent  is  boaad 

by  the  decree  and  takes  nothing  by  his  purchase. 
The  Purchase  of  Land  Pending  a  Suit  concerning  it,  is  champerty  under 

the  statute. 
A  Conveyance  Pending  a  Suit  is  Void,  even  where  the  purchase  is  bona 

fide,  although  the  party  will  not  be  subject  to  the  penal  consequences  of 

the  act  against  champerty. 
Ah  Entry  after  the  Recording  of  a  Deed  can  not  relate  back  to  the 

time  the  deed  bears  date,  so  as  to  make  an  adverse  possession  &om  snob 

date. 
BcvERAL  Defendants  in  Ejectment  may  be  Joined,  where  the  plaintiff's  title 

in  relation  to  all  is  the  same,  although  their  possession  may  be  seveisl 

and  not  joint. 
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Ejectment  tried  in  the  Cortland  circuit  court  in  June,  1829. 
Both  parties  derived  title  under  Abraham  Franklin.  The 
plaintiff's  lessor  claimed  under  an  execution  levied  in  1821,  and 
issued  under  a  judgment  obtained  and  docketed  in  May,  1808, 
by  the  lessor  against  Abraham  Franklin.  The  execution  issued 
in  pursuance  of  a  decree  in  chancery,  in  a  suit  instituted  in 
1809  by  the  lessor  against  Abraham  and  Henzy  Franklin  and 
other  defendants,  for  the  purpose  of  setting  aside  conveyances 
made  by  Abraham  as  fraudulent,  alleging  that  the  lessor  was  a 
judgment  creditor  of  Abraham,  but  could  not  satisfy  his  judg- 
ment by  reason  of  the  fraudulent  conveyances,  and  praying  a 
discovery  of  the  conveyances  by  Abraham  to  his  co-defendants, 
and  that  the  same  might  be  avoided.  Henry,  in  his  answer,  set 
out  the  conveyance  to  him  in  March,  }808,  of  the  tract  in  ques- 
tion. The  decree  in  chancery  was,  that  all  the  conveyances  ad- 
mitted in  the  pleadings  were  avoided. 

The  defendants  were  admitted  to  be  in  possession  in  sever- 
alty, of  distinct  parcels  of  the  lot,  at  the  commencement  of 
the  suit.  They  held  under  a  deed  from  Abraham  Franklin 
to  Henry  Franklin,  an  exemplification  of  the  record  of  which 
was  given  in  evidence,  bearing  date  **  the  twenty-ninth  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and ,  between,''  etc.,  whereby  the  lot  in  question  and 

several  other  tracts  were  conveyed  to  Henzy  for  the  expressed 
consideration  of  three  thousand  dollars.  This  deed  purported 
to  have  been  acknowledged  on  March  29,  1808,  aud  to  have 
been  recorded  on  the  twenty-first  of  April,  1808.  On  Novem- 
ber 10, 1810,  Henzy  Franklin  conveyed  the  tract  to  J.  N.  Cush- 
man,  from  whom  the  defendants  deduced  title  to  the  several 
portions  possessed  by  them.  The  defendants  further  insisted 
on  an  adverse  possession  for  more  than  twenty  years,  claiming 
such  possession  under  the  Henry  Franklin  deed,  recorded  in 
1808,  as  bearing  date  in  1800. 

Pursuant  to  the  direction  of  the  court,  the  jury  found  a  ver- 
dict against  each  of  the  defendants  for  the  premiaeB  in  his  sep* 
arate  possession. 

J,  A.  Collier,  for  the  plaintiff. 

J.  A.  Spencer,  contra. 

By  Oourt,  Suthebland,  J.  The  first  inquiry  in  this  case  is  aa 
to  the  effect  of  the  proceedings  in  chancery  instituted  by  the 
lessor  of  the  plaintiff,  upon  the  rights  of  the  parties.  It  is  not 
pretended  that  Henry  Franklin  had  any  other  title  to  these 
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premises  than  sach  as  be  acquired  by  the  deed  from  Abraham 
Franklin;  and  that  deed  was  expreeslj  adjudged  and  pro- 
nounced to  have  been  void  on  the  ground  of  fraud,  not  inciden- 
tally and  collaterally,  but  in  a  proceeding  instituted  in  proper 
form  and  with  proper  parties,  for  the  express  purpose  of  testing 
its  validity.  Again,  the  conveyance  from  Henry  Franklin  to 
Cushman  was  made  in  November,  1810,  while  the  suit  in  chan- 
cery against  the  grantor,  calling  in  question  his  title  to  this 
Identical  property,  was  pending  and  in  course  of  active  and 
persevering  litigation.  This  conveyance  was  void  on  the  ground 
of  a  lis  pendens,  A  lis  pendens  duly  prosecuted  is  notice  to  a 
purchaser,  so  as  to  affect  and  bind  his  interest.  The  convey- 
ance is  so  far  a  nullity  that  it  can  not  avail  the  party  against 
the  title  established  by  the  pending  suit.  This  subject  is  very 
elaborately  considered  by  Chancellor  Kent,  in  Murray  v.  Baltou, 
1  Johns.  Ch.  573,  and  Murray  v.  Lylburn,  2  Id.  444,  where  all 
the  cases  are  reviewed,  and  the  wisdom  and  policy  of  the  rule 
are  vindicated  with  great  learning  and  ability:  1  Cas.  in  Ch. 
150;  2  Cb.  Cas.  115;  1  Id.  301;  Temp.  Pinch,  321;  1  Vern. 
286,  318,  459;  2  Id.  216;  2  P.  Wms.  482;  2  Atk.  174;  3  Id. 
392;  Ambl.  676;  11  Yes.  194;  2  Yes.  &  B.  200;  2  Ball  &  B. 
167;  2  Madd.  Ch.  189,  190,  324,  325. 

The  purchase  of  land  pending  a  suit  concerning  it,  is  cham* 
perty  under  the  statute:  1  B.  L.  162.  This  was  expressly 
adjudged  in  Jackson  v.  Ketchum,  8  Johns.  484,  and  in  Mowre  v. 
Weaver  &  Postern^  Moore,  655.'  The  conveyance  iu  such  a  case 
is  absolutely  void,  eveo  where  the  purchase  is  bona  fide,  although 
the  party  will  not  be  subject  to  the  penal  consequences  of  the 
act.  The  conveyance  from  Abraham  to  Henry  Franklin,  and 
from  Henry  to  Cushman,  must  therefore  be  considered  as  out 
of  the  case,  so  far  as  they  are  relied  upon  as  establishing  a 
paper  title  in  the  defendants. 

The  next  inquiry  is  whether  the  evidence  of  adverse  posses* 
sion  offered  by  the  defendants  should  have  been  received.  The 
case  states  that  tbe  defendants  offered  to  show  an  adverse  pos- 
session of  more  than  twenty  years,  by  proving  that  more  than 
hv«nty  years  before  tbe  action  brought,  they  were  respectively 
in  possession  of  the  premises  in  question;  but  disclaiming  to 
have  any  right  or  pretense  of  right  to  such  possession,  other 
tljiin  that  derived  through  the  before  mentioned  deed  from 
A  iuahaui  to  Henry  Franklin;  insisting  that  the  said  deed  having 
been  recorded  as  a  deed  bearing  date  1800,  and  prior  to  the 

1.  Mowu  T.  Wtavor,  Moore,  655. 
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docketing  of  the  judgment  in  favor  of  the  lessor,  and  the  de« 
feudanta  having  purchased  on  the  faith  of  that  record,  they 
were  entitled  to  protect  themselves  under  it  as  a  deed  of  that 
date.  This  evidence  was  objected  to  by  the  plaintiff's  counsel, 
and  rejected  by  the  judge.  It  is  difficult  to  understand  from 
this  statement  the  precise  nature  of  the  proof  of  adverse  pos- 
session offered  by  the  defendants.  There  can  be  very  little 
doubt  that  the  deed  from  Abraham  to  Henry  Franklin  was 
actually  given,  and  was  intended  to  have  borne  date  in  1808. 
It  was  acknowledged  on  the  twenty-ninth  March,  and  recorded 
the  twenty-first  day  of  April  of  that  year.  I  do  not  perceive 
Low  the  defense  of  adverse  possession  can  be  affected  by  the 
circumstance  (admitting  such  to  have  been  the  fact),  that  upon 
the  record  it  appeared  to  have  been  given  in  1800.  It  certainly 
was  not  recorded  till  April,  1808,  and  prior  to  that  time  the 
defendants  could  not  have  been  misled  by  it;  and  their  subse- 
quent entry  can  not  be  carried  by  relation  back  to  the  period 
when  they  supposed  that  deed  was  given,  for  the  purpose  of 
aiding  or  establishing  an  adverse  possession.  So  far  as  I  un- 
derstand the  nature  of  the  evidence  offered,  it  was  properly 
rejected. 

If  the  possession  of  the  defendants  was  not  originally  adverse, 
then  it  had  not  become  so  in  1826,  when  Tibbits  conveyed  hia 
interest  in  the  premises  to  the  lessor;  so  that  the  lessor  is  en- 
titled to  recover  the  whole  of  the  premises,  and  not  a  moiety, 
if  he  can  recover  at  all. 

The  case  of  Jackson  ex  dem.  Haines  and  others  v.  Woods  and 
ethers,  5  Johns.  278,  sanctions  the  practice  of  uniting  several 
defendants  in  ejectment  in  one  sait,  where  the  plaintiff's  title 
in  relation  to  all  is  the  same,  although  their  possessions  may  be 
several,  and  not  joint.  The  jury  in  that  case  found  each  defend- 
ant separately  guilty,  as  to  that  part  of  the  premises  in  his  pos- 
session, and  not  guilty  as  to  the  other  parts  possessed  by  the 
other  defendants;  and  it  was  held  that  the  plaintiff  was  entitled 
to  judgment  against  all  the  defendants  severally,  according  to 
the  verdict.  The  verdict  in  this  case  is  in  the  same  form.  This 
practice  was  also  recognized  in  Jackson  v.  ScoviUe,  5  Wend.  96. 

The  plaintiff  must  have  judgment  accordingly. 


The  principle  of  lis  pendens  here  enunciated,  that  a  lU  pendens  duly  prose- 
cuted, and  not  collusive,  is  notice  to  a  purchaser  so  as  to  afifect  and  bind  his 
interest  by  the  decree,  is  approved  in  Sheel  v.  Spraker,  S  Paige,  189;  Oristvold 
V.  Miller,  15  Barb.  522.  The  principal  case  is  also  cited  as  showing  that  even 
actual  possession,  under  a  void  deed,  is  not  adverse  so  as  to  disqualify  the 
Am.  Dso.  Vol.  XSJI~37 
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real  owner  to  convey,  in  Humbert  v.  Trinity  Church,  24  Wend.  611,  and  upoa 
the  question  that  a  plaintiff  in  ejectment  might  recover  against  all  of  several 
separate  defendants,  by  taking  a  separate  verdict  against  each  defendant  for 
the  part  of  the  j^remises  of  which  he  was  proved  in  possessics. 

The  Subject  of  Lis  Pendens  as  Nonos  is  discossed  in  the  note  to  Nt 
man  v.  Chapman,  14  Am.  Deo.  774 


GiLLET  V.  Mead. 

[7  Wkhdbll,  198.] 

In  an  AcnoN  fob  Sbductiox,  Evidence  of  a  Prohiss  of  marriage  is  in- 
admissible, and  if  it  be  received,  though  the  jury  are  cautioned  not  to 
consider  it  in  giving  damages,  the  verdict  will  be  set  aside. 

The  Female  may  be  Asked  whether  the  defendant  paid  his  addieaseB  ix. 
an  honorable  way. 

Seduction,  for  debauching  plaintiff's  servant,  per  quod  ser- 
vilium  amisU,  The  female  seduced  was  asked  whether  or  not 
the  defendant,  previous  to  having  carnal  knowledge  of  her, 
promised  her  marriage;  the  question  was  objected  to«  but  ad- 
mitted not  to  lay  a  foundation  for  damages,  but  to  prove  the 
seduction,  and  show  that  the  intercourse  was  such  that  a  parent 
might  have  permitted,  and  was  answered  in  the  afifirmaiive. 
The  judge  charged  the  jury  not  to  consider  the  promise  of  mar- 
riage in  assessing  the  damages.  Verdict  for  the  plaintiff  for 
two  hundred  dollars.     Motion  to  set  the  same  aside. 

W.  Nelson^  for  the  defendant 

B.  G.  AiLstin^  contra. 

By  Court,  Savage,  0.  J.  The  only  question  in  this  case  is 
whether  the  judge  did  not  err  in  receiving  testimony  of  a  prom- 
ise of  marriage.  In  Foster  v.  Scoffield,  1  Johns.  299,  it  was 
held  to  be  improper.  There  the  judge  had  instructed  the  jury 
that  they  might  give  damages  for  the  seduction,  and  also  for  the 
breach  of  promise;  here  the  jury  was  cautioned  on  that  subject, 
but  the  evidence  being  before  them,  they  might  be  influenced 
by  it  even  against  their  own  determination  not  to  consider  it. 
This  case  has  been  recognized  as  correct:  2  Wend.  464  [Clark 
V.  Fitch,  20  Am.  Dec.  639].  In  Ttillidge  v.  Wade,  3  Wils.  18, 
the  court  refused  to  set  aside  a  verdict  precisely  similar,  where 
the  judge  charged  the  jury  not  to  consider  the  damages  arising 
from  the  breach  of  the  promise;  but  it.  is  certainly  a  dangerous 
practice.  The  jury  may  give  damages,  notwithstanding  the 
charge  of  the  court,  for  the  breach  of  promise,  and  that  upon 
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the  testimouy  of  the  party  interested.  lu  Dodd  v.  Norris,  3 
Gampb.  519,  Lord  EUenbo rough  said:  "The  daughter  may  be 
asked  whether  the  defendant  paid  his  addresses  in  an  honorable 
way.     Farther  than  that  you  can  on  no  account  go." 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event. 


EviDKNCB  OF  Promise  of  Mabbiaqe  in  Fathsb's  Action  for  thb  Seduc- 
tion OF  His  Daughter. — ^Upon  this  question  there  are  two  lines  of  decision 
in  this  country;  one  holding  the  evidence  ina^lmissible;  the  other  admitting 
it.  In  New  York  the  authority  of  the  principal  case  is  recognized,  and  the 
evidence  is  not  accepted.  Before  Qillet  v.  Mead  was  decided,  the  question 
arose  in  Foster  v.  Scqffield,  1  Johns.  297,  and  the  per  curiam  disposal  of  the 
point  was:  **The  law  is  settled  that  in  a  suit  by  the  father  for  debauching 
his  daughter,  the  daughter  can  not  be  a  witness  to  prove  a  promise  of  mar* 
riage,  in  order  to  increase  the  damages,  for  she  has  herself  a  right  of  action 
agamst  the  defendant.  The  father's  action  is  for  a  tort;  that  of  the  daughter 
is  for  a  breach  of  the  contract  made  between  her  and  the  defendant."  In 
this  case,  the  question  had  been  asked  the  daughter  on  her  examination  ixk. 
chief.  In  Brovmtll  v.  McEwen,  6  Denio,  367,  the  general  rule  was  first, 
stated  that  it  was  inadmissible  to  prove  that  the  defendant  made  the  daughter 
a  promise  of  marriage,  with  a  view  to  -inlianco  the  damages  in  the  action  by 
the  father,  and  then  the  qualification  made  that  it  was  competent  to  show 
that  the  defendant  paid  the  daughter  such  attentions  as  are  usual  when  the 
addresses  are  of  an  honorable  character;  **  and  it  is  usual  to  give  such  evi- 
dence to  show  the  character  of  the  offitir,  and  that  she  did  not  readily  yield 
to  the  arts  of  the  seducer."  The  learned  judge  who  spoke  on  behalf  of  the 
court,  Whittlesey,  J.,  then  continued:  "AH  these  are  proper  circumstancea; 
to  show,  in  an  action  in  which  damages  are  given  as  a  reparation  to  the  in- 
jured honor  and  injured  feelings  of  the  father  rather  than  for  the  mere  technical 
loss  of  the  daughter's  services. "  With  this  concession  it  is  not  easy  to  observe 
the  distinction  as  regards  the  father's  injury,  that  evidence  of  honorable 
attentions  jaid  to  the  daughter,  under  cover  of  which  the  seduction  was  ac- 
complished, should  be  admitted,  and  that  evidence  of  a  promise  of  marriage, 
an  attention  of  the  most  honorable  character,  under  cover  of  which  the  seduo- 
tion  was  accomplished,  should  not  be  admitted.  It  is  the  difficulty  of  appre- 
ciating this  distinctien  that  has  led  the  courts  of  other  states  to  adopt  a 
different  rule  from  that  prevailing  in  New  York.  The  decision  of  BrowneU 
V.  McEvoen,  however,  was  not  permitted  to  relax  the  rule  laid  down  in  the 
principal  case.  For  in  Whitney  v.  Elmer,  60  Barb.  250,  an  elaborately  argued 
case,  the  court,  per  Talcott,  J.,  laid  down  two  principles  which  harmonize  the 
law  in  that  state,  and  which  it  is  thought  are  clearly  dedncible  from  those 
early  English  decisions  which  are  uniformly  adverted  to  when  this  subject  is 
under  examination.  In  Whitney  v.  Elmer,  the  plaintiff,  the  father,  under- 
took to  prove  by  his  daughter  a  promise  on  the  part  of  the  defendant  to 
marry  the  daughter,  and  that  after  this  the  illicit  act  was  performed.  The 
evidence  was  admitted  against  the  defendant's  objection,  and  upon  this  rul- 
ing Judge  Talcott  said: 

"It  is  perfectly  well  settled  that  evidence  of  a  promise  of  marriage  to  the 
daughter  is  inadmissible  in  an  action  by  the  father.  A  moment's  considera- 
tion of  the  theory  upon  which  the  action  by  the  father  is  maintained  is  suffi- 
cient to  show  the  inadmissibility  of  the  evidence  objected  to.  The  ground  of 
the  action  by  the  father  is  the  loss  of  service  of  the  child,  by  reason  of  the 
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dckncsB  and  inability  to  labor,  induced  by  her  pregnancy.  It  is  manifest 
that  whether  there  has  been  a  promise  of  marriage  or  not,  is  wholly  imma- 
terial to  any  question  legally  pertinent  to  the  ground  of  the  action  or  the 
amount  of  damages  sustained  by  the  sickness.  The  promise  of  marriage,  and 
the  breach  of  it,  are  the  subjects  of  an  action  by  the  daughter.  The  promise 
is  made  to  her,  and,  in  judgment  of  law,  for  her  benefit.  As  a  chose  in  action, 
it  is  her  sole  property,  in  which  the  father  has  no  legal  interest.  Of  course, 
there  is  manifest  danger,  if  such  evidence  is  allowed  to  be  given  in  an  action 
by  the  fatlier,  that  damages  may  be  given  in  that  action  based  to  some  extent 
upon  the  breach  of  the  marriage  promise.  Although  the  moral  guilt  of  such 
a  transaction  is  very  much  enhanced  where  advantage  has  been  taken  of  the 
lelations  created  by  an  engagement  of  marriage  to  overcome  the  scruples  of  a 
TTrtnous  female,  followed  by  a  repudiation  of  the  contract,  yet  the  guilty 
party  is  liable,  in  this  as  in  all  other  cases  of  wrongs,  to  one  recovery  of 
damages  in  a  civil  action  for  the  same  act.  The  authorities  are  very  clear  in 
rejecting  this  species  of  evidence  in  a  father's  action:  Sedg.  on  Damages, 
sec.  544,  2  ed. ;  Gillet  v.  Mead^  7  Wend.  193;  Brovmell  v.  McEwen,  5  Denio, 
867." 

That  is,  that  in  chief,  the  daughter  can  not  be  asked  generally  on  behalf 
•f  the  plaintiff  in  an  action  by  her  father  for  her  seduction,  whether  the  de- 
fendant had  promised  to  marry  her.  And  the  reasoning  of  this  New  York 
decision,  of  Whitney  v.  Elmer,  60  Barb.  250,  goes  to  the  extent  that  in  such 
an  action  no  evidence  in  chief  of  such  a  promise  is  admissible.  This  is  the 
first  of  the  principles  to  which  allusion  was  made  above.  The  second  princi- 
ple is  contained  in  the  following  words,  used  in  a  subsequent  portion  of  the 
•pinion:  "According  to  the  case,  the  evidence  was  offered  in  chief  by  the 
plaintiff,  and  admitted  as  general  evidence  in  the  cause,  without  qualification 
•r  limitation.  If  it  appeared  that  any  position  had  been  taken,  or  might  have 
Wen  taken  by  the  defendant,  looking  towards  a  mitigation  of  damages,  upon 
the  ground  that  the  father,  by  neglect  of  the  proper  care  and  protection  of  his 
daughter,  had  recklessly  exposed  her  virtue  to  temptation  or  assault^  and 
thus  in  some  measure  contributed  to  the  injury  of  which  he  complained,  the 
fact  of  a  pending  engagement  of  marriage  between  the  parties  might  have 
been  arlmissible  under  some  circumstances."  This  qualification  doubtless 
grows  out  of  the  early  English  decisions,  from  which  the  general  rule  itself 
has  been  deduced. 

Dodd  v.  Norris,  3  Campb.  519,  the  early  English  authority  which,  in  the 
indefiniteness  of  Lord  Ellenborough's  expression  of  his  opinion  on  this  ques- 
tion, has  furnished  much  of  the  uncertainty  and  difference  in  the  subsequent 
adjudications,  was  explained  by  Baron  Garrow,  in  Elliott  v.  Nicklin,  5  Price, 
641,  647:  ''I  remember  the  case  of  Dodd  v.  2^^ orris  well;  I  was  of  counsel 
for  the  plaintiff  in  that  case;  and  the  sole  objection  to  the  question  put  to  the 
witness  was  founded  on  the  impropriety  of  making  the  breach  of  a  promise 
of  marriage  an  item  in  the  account  in  an  action  for  the  seduction.  But  Lord 
Ellenborough  on  that  occasion  did  not,  according  to  my  recollection,  lay  it 
down  as  an  inflexible  rule  that  the  question  then  put  could  not,  in  any  case, 
bo  asked,  or  that  the  fact  might  not  bo  got  at  by  other  more  indirect  ques- 
tions, as  if  she  had  been  asked  whether  he  had  not  sent  her  a  ring,  or  her 
sister  had  been  called  to  prove  that  she  had  been  requested  to  prepare  her- 
self for  the  part  of  bridesmaid.  The  distinction  is  where  the  actual  promise 
of  marriage  is  not  relied  on  as  a  prominent  part  of  the  case,  but  is  merely 
collateral  to  the  main  object  of  the  action,  as  to  vindicate  the  character 
of  the  young  woman,  when  assailed  by  the  defense  set  up,  as  was  the  casa 
kere." 


Maj,  1831.]  GnxET  v.  'Mead.  581 

It  thereforo  seems  to  follow  from  these  English  and  New  York  cases,  thai 
evidence  of  a  promise  of  marriage  is,  if  ever  admissible,  only  admissible  to  re- 
but matters  set  np  by  the  defense  in  mitigation  of  damages,  and  in  no  case  tc 
aggravate  the  damages  claimed  by  the  father.  Haynea  v.  Sinclair^  23  Vt., 
108,  adopts  the  same  rule  on  the  weight  of  authority,  without  any  discuasioB 
of  the  reasons  therefoi. 

The  other  line  of  decisions  holds  that  in  an  action  for  the  seduction  of  the 
plaintiff's  daughter,  to  enhance  the  damages,  he  may  prove  that  the  defend- 
ant  prom?sed  to  marry  her,  and  by  means  of  said  promise  had  succeeded  in 
debauching  her.     Judge  Moncure,  delivering  the  court's  opinion  in  IVhite  v. 
Campbell,  13  Gratt.  573,  cites  the  code,  c  148,  sec.  1,  p.  589,  providing  that 
'*  an  action  for  seduction  may  be  maintained  without  any  allegation  or  proof 
of  the  loss  of  the  service  of  the  female  by  reason  of  the  defendant's  wrongful 
act,"  and  then  thus  states  the  ground  on  which  the  father  is  entitled  to  re- 
cover any  damages  for  his  daughter's  seduction:  *'The  action  is  now,  in  form 
as  well  as  substance,  an  action  to  recover  damages  for  the  wound  inflicted 
by  the  seducer  on  the  peace  and  happiness  of  the  injured  father.     These  dam- 
ages are  exemplary,  and  whatever  evidence  reasonably  tends  to  aggravate  the 
offender's  wrong,  and  shows  the  extent  of  the  father's  loss,  is  legal  and  proper. 
Evidence  of  the  means  by  which  the  seduction  was  accomplished  is  of  that 
character.     And  upon  principle,  therefore,  it  would  seem  to  be  very  clear 
that  if  the  wicked  act  was  accomplished  by  means  of  a  prior  promise  of  mar- 
riage, evidence  of  such  promise  would  be  admissible  in  aggravation  of  the 
damages.     That  such  promise  is  an  independent  cause  of  action  by  the  dauj^h* 
ter  is  no  good  reason  why  it  should  not  be  proved  in  aggravation  of  damages 
in  the  father's  action  for  seduction.    His  action  is  ex  delicto;  hers,  ex  contract lu 
The  evidence  is  merely  collateral  to  his  action,  while  it  is  the  very  foundation 
of  hers.     Elach  has  a  perfect  right  to  recover  damages  to  the  full  extent  of  the 
wrong  done  to  each;  and  in  order  to  do  so,  may  prove  whatever  may  reason* 
ably  serve  to  show  the  measure  of  damages  sustained  by  each."    In  Phelin  v. 
KenderdhiCf  20  Pa.  St.  354,  362,  the  reasons  urging  the  admittance  of  the  evi- 
dence are  still  more  forcibly  given:  **If  the  defendant,  in  order  to  accomplish 
his  outrage  upon  the  rights  of  the  father,  has  assumed  liabilities  to  the  daugh- 
ter, this  is  no  reason  for  excluding  the  evidence  in  an  action  by  the  father. 
So  far  as  the  promise  of  marriage  tends  to  show  the  nature  of  the  injury  to 
the  parent,  or  the  means  by  which  it  was  accomplished,  the  evidence  is  as 
pertinent  as  any  other  circumstance  which  gives  character  to  the  transaction; 
and  the  only  instruction  which  the  defendant  has  a  right  to  require  in  regard 
to  such  evidence,  is  that  the  jury  must  not  award  to  the  father  any  part  of  th« 
damages  which  belong  to  the  daughter  by  reason  of  the  contract  of  marriage. 
It  is  written  that  '  the  way  of  the  transgressor  is  hard, '  but  there  is  no  un- 
just hardship  in  two  punishments  where  there  are  two  offenses.     It  is  proper 
that  the  daughter  should  have  her  action  on  the  contract  of  marriage  for  the 
damages  which  she  has  sustained;  and  it  is  equally  just  that  the  contract 
should  be  given  in  evidence  in  the  action  by  the  father  where  the  defendant 
himself  has  made  use  of  it  as  the  means  of  deceiving  and  injuring  the  parent. " 
And  referring  to  TulUdge.  v.  WadCf  3  Wils.  18,  Lewis,  J.,  who  spoke  on  be- 
half of  the  court,  continued: 

"It  was  perfectly  in  accordance  with  this  view  of  the  question  that  Mr. 
Justice  Gould,  in  an  action  by  the  father,  permitted  the  daughter  to  giv« 
evidence  of  the  promise  of  marriage,  and  that  her  lover  was  '  well  received 
by  her  father  on  that  account,'  although  the  learned  judge  instructed  the 
jury  that  in  giving  damages  to  the  father,  they  '  must  not  consider  the  in- 
jury done  to  the  dauji^litcr,  as  to  the  promise  of  marriage,  but  must  leave  thai 
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matter  quite  oat  of  the  question,  because  the  daughter  might  have  her  action 
for  breach  of  that  promise.'  In  consonance,  also,  with  this  view  of  the  question, 
when  it  was  objected  that  the  defendant  might  thereby  be  punished  twice, 
Chief  Justice  Wilmot  answered  the  objection  by  saying,  that  if  the  daughter 
*  brings  an  action  for  the  breach  of  promise  of  marriage,  so  much  the  better; 
he  ought  to  be  punished  twice.'  The  seducer  who  commits  two  offenses,  has 
no  better  right  to  escape  with  a  single  punishment  than  the  burglar  who 
murders  the  servant  in  order  that  he  may  rob  the  house  of  the  master  witb* 
out  opposition. " 

This  view  seems  to  us  conformable  to  justice,  and  entirely  consonant  with 
reason.  If  it  be  conceded  that  the  gravamen  of  the  father^s  action  for  the 
seduction  of  his  daughter  is  the  injury  done  to  his  feelings  as  a  man,  and  to 
his  honor  as  the  head  of  a  household,  it  seems  that  this  injury  must  be  the 
greater  where  it  is  inflicted  through  the  violence  of  a  confidence  reposed 
by  the  father  in  one  who  has  promised  to  wed  his  daughter.  Of  course,  to 
warrant  the  giving  of  increased  damages  for  this  outraged  trust,  it  must  ap- 
pear that  the  trust  had  been  placed  in  the  defendant;  that  is,  a  father  could 
not  claim  to  have  had  his  feelings  and  his  honor  wounded  under  cover  of  a 
relation  of  which  he  was  not  aware.  If  the  father  did  not  know  that  the  de- 
fendant had  promised  to  marry  the  daughter,  it  can  not  be  urged  that  the 
father  had  extended,  on  account  of  that  promise,  a  oonfidenoe  which  had 
been  violated. 


Hyde  v.  Stone. 

[7  WehdbUh  854.] 

Troveb  bt  a  Son  Sucgebdino  to  his  Father's  Pxbsokaltt  will  lie  to 
^       recover  the  value  thereof  where  administration  is  not  granted  to  any  one. 

Guardianship  bt  Nature  Extends  to  the  Person  only,  and  not  to  the 
personal  estate  of  the  ward. 

Trover  will  Lie  by  one  Tenant  in  Common  against  another  for  the  losi 
or  destruction  of  personalty  while  in  his  possession. 

An  Unqualified  Admission  of  Inability  is  not  within  the  rule  that  prop- 
ositions made  with  a  view  to  a  settlement  or  compromise  shall  not  be  used 
against  a  party. 

To  Obtain  Possession  or  Personalty  to  which  one  is  entitled  to  succeed,  it 
is  not  necessary  to  go  through  the  form  of  taking  out  letters  of  admin- 
istration. 

The  Savinq  of  Infancy  and  the  Commencement  of  the  AonoN  within 
the  statutory  period  after  arriving  at  majority,  must  be  specially 
pleaded. 

Tboteb.  It  appeared  that  the  plaintiff's  father  died  intestate, 
leaving  certain  personalty  worth  about  two  hundred  and  fifteen 
dollars;  that  his  mother,  the  widow,  afterwards,  in  1808,  mar- 
ried the  defendant,  who  took  into  possession  this  personalty; 
that  about  a  year  subsequently  the  mother  died.  The  plaintiff 
was  an  only  son,  and  was  born  in  1800.  In  1814,  an  agent  of 
the  plaintiff's  guardian  demanded  an  acoountingof  the  defend- 
ant; he  valued  the  articles  received,  and  charging  the  plaintiff 
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with  two  and  a  half  years'  board,  admitted  that  he  owed  the 
plaintiff  eighty  dollars,  which  he  agreed  to  pay  if  releases  were 
drawn.'  Beleases  were  drawn,  but  the  money  was  not  paid. 
In  1824  the  plaintiff  demanded  the  articles  from  the  defendant^ 
who  said  that  he  could  not  comply  with  the  demand,  as  they 
were  lost  or  worn  out. 

Verdict  for  fifty-six  dollars  and  eighty-seven  cents,  the  two 
thirds  value  of  the  property,  and  for  eighty-three  dollars  and 
fifty-eight  cents  damages.  The  defendant  pleaded  the  general 
issue  and  the  statute  of  limitations,  to  which  the  plaintiff  put 
in  the  usual  replication.     Motion  for  a  new  trial. 

J,  A.  Collier,  for  the  defendant,  urged  that  the  action  was  im- 
properly brought. 

J.  A,  Spencer,  contra. 

By  Court,  Sutheblaiii),  J.  When  this  case  was  before  the 
court  on  a  former  occasion,  9  Cow.  230  [18  Am.  Dec.  601],  it 
was  held  that  trover  would  lie,  although  it  was  intimated  by 
the  judge  who  delivered  the  opinion  of  the  court,  that  ac- 
count would  have  been  the  more  appropriate  action.  There 
can  be  no  question  that  the  action  is  well  brought  in  point  of 
form,  and  that  it  is  sustained  by  the  evidence. 

The  argument  of  the  defendant's  counsel,  against  this  form 
of  action,  is  principally  founded  upon  the  assumption  that  the 
property  in  question  came  to  the  possession  of  the  defendant 
as  guardian,  or  trustee  for  the  plaintiff  during  his  minority,  and 
that  he  should  therefore  be  called  to  account  for  it  in  a  court 
of  equity.  Now  neither  the  defendant,  nor  his  wife,  the  mother  of 
the  plaintiff,  was,  as  his  guardian,  ever  entitled  to  the  possession 
or  control  of  his  personal  estate.  The  mother  was  his  guardian 
by  nature  only;  she  does  not  appear  to  have  been  appointed  his 
^ardian  under  the  statute,  and  it  is  well  settled  that  this  species 
of  guardianship  extends  only  to  the  pejrson,  and  not  to  the  per- 
sonal estate  of  the  ward:  Genet  v.  Tallmadge,  1  Johns.  Ch.  3;  2 
Kent's  Com.  182,  where  the  subject  is  considered  by  Chancellor 
Kent;  1  P.  Wms.  285;  1  Eq.  Cas.  Abr.  300;  Gib.  Eq.  Cas.  103; 
S.  C,  2  Atk.  80;  3  Brown,  186;  3  Pick.  213;  Co.  Lit.  84,  a;  5 
Mod.  221.  Admitting,  therefore,  that  the  defendant,  upon  his 
marriage  with  the  mother  of  the  plaintiff,  became,  by  force  of 
such  marriage,  the  guardian  of  the  plaintiff  during  the  life  of 
his  mother,  he  was  guardian  of  his  person  only,  and  had  no 
right  to  control  or  dispose  of  his  personal  chattels.   The  plaint- 

and  hia  mother,  before  her  marriage  with  the  defendant,  were 
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tenants  in  common  in  these  goods  and  chattels,  and  after  sucb 
marriage  the  defendant  and  the  plaintiff  stood  in  the  same 
relation  to  each  other,  the  plaintiff  owning  two  thirds,  and  the 
defendant  one  third,  of  the  goods  and  chattels  in  question* 
That  trover  will  lie  by  one  tenant  in  common  against  another, 
for  the  loss  or  destruction  of  the  chattels  while  in  his  possession,, 
is  well  settled:  3  Johns.  178;  and  is  not  controverted  in  this- 
case. 

The  evidence  establishes  most  satisfactorily  that  the  defend- 
ant, upon  his  marriage  with  the  mother  of  the  plaintiff,  in  1808,. 
took  into  his  possession  all  the  personal  property  left  by  th& 
plaintiff's  father.  The  particular  articles  and  their  value  are 
shown,  estimated  at  that  time  at  two  hundred  and  fifteen  dollars^ 
two  thirds  of  which  belonged  to  the  plaintiff,  he  being  the  only 
child,  and  the  father  dying  intestate.  In  1824,  when  a  demand 
was  made  of  the  defendant,  he  admitted  that  most  of  the  prop- 
erty had  been  sold  or  destroyed;  the  remaining  articles  then 
produced  by  him  are  shown  to  have  been  of  very  little  value, 
certainly  not  exceeding  thirty  dollars.  The  testimony  of  Thomas 
Whitney  shows  that  in  1814,  the  defendant  admitted  that  he 
had  niuetj'-five  dollars'  worth  of  the  personal  property  then  in 
his  possession  belonging  to  the  plaintiff;  so  that  between  1814 
and  1824,  he  had  sold  or  destroyed  more  than  sixty  dollars' 
worth,  which  exceeds  the  principal  sum  given  by  the  jury.  I 
see  no  legal  objection  to  the  testimonj'  of  Whitney,  The  de- 
claration or  admission  of  the  defendant  does  not  fall  within  the 
principle,  that  propositions  made  with  a  view  to  a  settlement  or 
compromise  shall  not  be  used  against  a  party. 

It  is  admitted  and  proved  that  the  plaintiff  was  the  only  child 
of  his  father,  who  died  intestate,  and,  of  course,  was  entitled  to 
all  his  estate,  both  real  and  personal,  subject  only  to  the  rights 
of  his  mother.  It  can  not  be  necessary  that  he  should  go 
through  the  form  of  taking  out  letters  of  administration  before 
he  can  get  possession  of  such  personal  estate.  If  administration 
had  been  granted  to  any  other  person,  it  was  in  the  power  of 
the  defendant  to  have  shown  it  by  legal  evidence;  it  was  a  mat- 
ter of  record,  and  could  easily  have  been  established.  But  the 
defendant  has  admitted  the  right  of  the  plaintiff  in  this  case;  he 
admitted  it  in  1814,  and  again  in  1824,  when  he  offered  to  give 
him  possession  of  what  remained  of  the  furniture.  He  ought; 
not  now  to  object  to  that  he  is  responsible  only  to  the  adminis- 
trator of  the  estate  of  the  plaintiff's  father,  and  not  to  the 
plaintiff  himself,  who  is  the  only  person  beneficially  interested 
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In  that  estate,  it  not  appearing  ihat  any  administration  ever  waa 
granted. 

In  relation  to  the  statute,  the  case  states  that  the  defendant 
pleaded  the  statute  of  limitations,  to  'which  plea  the  plaintiff 
put  in  the  usual  replication.  I  understand  by  this  ibe  usual  and 
proper  replication  in  such  a  case,  particularly  as  no  specific  ob* 
jection  of  this  kind  appears  to  have  been  raised  either  upon  thia 
or  the  former  trial.  That  it  was  necessary  for  the  plaintiff  to 
have  replied  specially,  setting  forth  his  infancy  and  that  tho 
action  was  brought  within  six  years  after  he  attained  his  age,  in 
order  to  entitle  him  to  the  benefit  of  the  proviso  in  the  statute 
in  favor  of  infants,  feme-coverts y  etc.:  R.  L.  186,  sec.  5;  there- 
can  be  no  question,  it  is  settled  upon  authority,  and  by  all  the 
precedents:  Chandler  v.  VUeU,  2  Saund.  117,  F.  to  121  b;  2 
Chit.  PL  607;  3  Went.  PL  205;  1  Wils.  134.  It  must  be  so- 
upon  principle;  upon  the  simple  issue,  that  the  defendant  was 
guilty,  etc.,  within  six  years,  the  plaintiff  in  a  case  like  thia 
must  inevitably  fail;  he  must  spread  upon  the  record  enough  to- 
sbow  that  be  was  protected  by  the  proviso  in  the  statute,  and 
that  it,  therefore,  did  not  run  against  him.  The  pleadings  not 
being  before  us,  we  are  bound  to  intend  from  the  statement  in 
the  case  that  such  was  the  replication  in  this  case. 

Tbe  plaintiff  was  entitled  to  interest,  by  way  of  damages,  from 
the  time  of  the  conversion;  he  was  not  affected  by  the  statute, 
and  bis  right  to  interest,  of  course,  was  not  restricted  to  six 
years.     There  was  no  error  in  tbe  charge  or  decisions  of  the* 
judge,  and  the  verdict  is  fully  sustained  by  the  evidence. 

Motion  for  new  trial  denied. 


In  explanation  of  this  deciedon,  and  of  the  heir's  right  in  this  instance  to* 
maintain  trover  before  administration  granted,  Sutherland,  J.,  delivering  the 
court's  opinion,  in  Woodin  v.  BagUy,  13  Wend.  453,  457,  says:  "  In  Hyde  v. 
Stomit  7  Wend.  354,  an  action  of  trover  was  sustained  in  favor  of  a  son  for 
personal  property,  left  by  his  father,  without  administration  granted.  But 
in  that  case  the  defendant  had  expressly  admitted  the  right  of  the  plainti£^ 
and  had  offered  to  give  him  the  possession  of  the  property;  and  it  was  re- 
marked by  the  court  that  after  that  he  ought  not  to  be  permitted  to  object 
that  he  was  responsible  only  to  the  administrator  of  the  estate  of  the  plaint- 
iff*s  father,  and  not  to  the  plaintiff  himself,  who  is  the  only  person  benefi-^ 
cially  interested  in  the  estate:  Page,  358.  It  is  like  the  case  of  an  express- 
promise  to  pay  the  assignee  of  a  chose  in  action,  upon  which  an  action 
may  be  maintained  by  the  assignee  in  his  own  name.  That  case  admits 
the  general  principle,  and  is  taken  out  of  it  by  its  special  circumstauces.** 
Upon  this  precise  point  the  principal  case  is  further  referred  to  in  Beecher 
V.  iJroiue,  19  Wend.  306;  and  is  followed  in  regard  to  the  remedy  of  a> 
tenant  in  common«  where  his  co-tenant  has  assumed  exclusive  poeseesioik 
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of  the  common  personalty,  in  Tyler  v.  Taylor,  8  Barb.  588.  Ab  detennin* 
ihg  the  plaintifTs  right  in  trover,  to  recover  interest  from  the  time  of  the 
oonversion,  Hyde  v.  Stone  is  quoted  as  authority  in  WKUe  v.  Osbom^  21 
Wend.  76;  Black  v.  Camden  and  Amhoy  B.  JR.  and  T.  Co.,  45  Barb.  43; 
McGonnkh  v.  Penn,  Cent.  R.  JR,  Co.,  49 N.  Y.  315.  The  same  principle  is 
recognized  in  Van  JRenseelaer  v.  JeweU,  2  N.  Y.  138;  and  Andrews  v.  Durante 
18  Id.  496.  The  principal  case  is  also  followed  upon  the  rights  of  a  guardian 
i>/  nature  as  here  laid  down:  Thonuu  v.  Benfiett,  56  Barb.  198. 

Measuub  of  Damaoks  in  Troveb. — See  note  to  WooUey  ▼.  Carter,  11  Am. 
Dec.  526. 

Intekbst. — See  this  subject  considered  at  large  in  the  note  to  SeUeek  v. 
I^endi,  6  Id.  188. 

Guardian  by  Nature  and  bt  Sogagb  considered  in  Combs  ▼.  Jaekstm,  19 
Am.  Dec  568^  and  note. 

Tboveb  bxtween  Ck>-TBKANTS. — See  OUbert  ▼.  Dtekeraon^  post,  and  noteu 
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A  Verdict  will  not  be  Set  aside  as  against  Eyidengb,  unless  it  be  dearly 
and  manifestly  so. 

Fraud  ob  Deceit  with  Damage,  gives  a  good  cause  of  actioa 

A  Fraudulent  Bepbesentation,  Relating  to  the  Titlb  to  land,  renders 
the  person  making  it  responsible  the  same  as  if  made  in  regard  to  sonno- 
thing  collateral. 

What  is  Done  in  Good  Faith,  in  a  CoNTRAcr  for  a  Sale  or  purchase,  is 
meifred  in  tho  purchase  when  consummated,  and  can  not  be  overhauled; 
but  if  representations  are  known  to  be  false  when  made,  the  subsequent 
consummation  of  the  agreement  can  not  shield  the  defendant* 

A  Public  Officer  making  False  and  Fraudulent  Befressntations,  in  re- 
spect to  property  sold  by  him,  is  liable  in  an  action  on  the  esse.  His 
official  character  can  not  protect  him. 

Action  on  the  case  for  a  false  and  fraudulent  representation 
made  by  the  defendant  when  a  commissioner  of  loans,  by  which 
ihe  plaintiff,  relying  on  the  defendant's  statement  that  the  land 
to  l>e  sold  by  virtue  of  a  mortgage  was  not  otherwise  incum- 
bered, was  induced  to  purchase.  The  land  had  previously  oeen 
«old  to  satisfy  a  judgment  of  earlier  date  than  the  mortgage,  in 
favor  of  the  defendant.  The  evidence  was  conflicting  upon  the 
question  of  the  fraudulent  representation,  and  the  defendant 
insisted  that,  conceding  the  fraud,  he  was  not  personally  liable, 
as  he  was  acting  at  the  time  in  an  ofiScial  capacity.  The  judge 
charged  the  jury  that  the  fact  of  the  defendant  acting  as  a  pub- 
lic officer  would  not  protect  him,  and  submitted  the  question  of 
fraud  to  the  jury,  who  found  for  the  plaintiff.  Motion  to  set 
the  verdict  aside. 
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W.  H.  Seward^  for  the  defendant. 
F,  (?,  JeweUy  contra. 

By  Court,  Sutheblakp,  J.  The  finding  of  the  jury  disposes 
of  the  question  of  fraud.  They  have  pronounced  the  defend- 
ant guilty  of  the  false  and  fraudulent  representations  alleged  iu 
the  declaration,  and  that  they  were  made  with  the  fraudulent 
intent  to  deceive  and  injure  the  plaintiff.  A  verdict  must  be 
most  clearly  and  manifestly  against  evidence  to  justify  the 
court,  in  an  action  like  this,  in  setting  it  aside.  This  is  not  a 
case  of  that  description;  whatever  may  be  the  opinion  of  the 
court  upon  the  strict  weight  of  evidence,  as  it  appears  on  the 
oase,  the  jury,  whose  province  it  was  to  weigh  and  pass  upon 
it,  and  who  saw  and  heard  the  witnesses,  have  thought  the  pre- 
ponderance against  the  defendant.  I  should  have  been  inclined 
to  a  different  conclusion;  but  the  jury  not  only  had  the  right, 
but  were  more  competent  fairly  and  discreetly  to  decide  the 
question  than  we  are.  Their  decision  can  not  be  disturbed:  3 
Johns.  180;  8  Id.  869;  9  Id.  36;  15  Id.  493. 

The  only  question,  then,  is  whether  the  action  is  sustainable. 
It  appears  to  me  to  rest  upon  the  soundest  and  best  estab< 
lished  principles.  Fraud  or  deceit,  with  damage,  gives  a  good 
cause  of  action.  In  the  celebrated  case  of  Fadey  v.  Freeman, 
3  T.  B.  56,  it  was  held  that  a  false  affirmation,  made  by  the  de- 
fendant with  intent  to  defraud  the  plaintiff,  whereby  he  sus- 
tained damage,  was  the  ground  of  an  action  upon  the  case,  in 
the  nature  of  deceit;  and  that  it  was  not  necessary,  in  order  to 
sustain  the  action,  that  the  defendant  should  be  benefited  by 
the  deceit,  or  that  he  should  collude  with  the  person  who  was 
benefited.  The  opinions  of  Lord  Kenyon,  of  Buller  and 
Ashurst,  JJ.,  place  this  doctrine,  in  my  judgment,  upon  un- 
answerable grounds,  and  they  have  been  sustained  by  the  most 
learned  and  eminent  of  th^ir  successors:  1  East,  318;  2  Id.  92; 
3  Bos.  &  Pul.  367;  5  Id.  241;  1  Campb.  4,  277. 

Fasley  v.  Freeman  was  the  case  of  a  false  representation  in 
relation  to  the  responsibility  and  credit  of  a  third  person,  by 
which  the  plaintiff  was  induced  to  sell  to  him  a  large  amount 
of  goods.  This  case  was  expressly  recognized  and  followed  by 
this  court  in  Upton  v.  VaUy  6  Johns.  181  [5  Am.  Dec.  210];  and 
Barney  v.  Devoey,  13  Id.  224  [7  Am.  Dec.  372].  Upton  v.  Vail 
was  also  a  false  representation  of  the  responsibility  of  a  third 
person.  Kent,  C.  J.,  expresses  his  entire  approbation  of  the 
reasoning  and  decision  of  the  judges  in  Pasley  v.  Freeman,    He 
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considers  it  not  a  new  doctrine,  but  merely  the  application  of 
a  principle  of  natural  justice,  long  recognized  in  the  law,  that 
fraud  or  deceit,  accompanied  with  damage,  is  a  good  cause  of 
action.  He  considers  it  a  principle  of  universal  law,  independ- 
ently of  all  adjudged  cases,  and  places  his  opinion  upon  that 
broad  foundation.  Chief  Justice  Spencer,  in  Barney  v.  Dewey, 
reiterates  the  doctrine.  See  also  Wise  v.  Wilcox,  1  Day's  Gas* 
in  Err.  22.  These  cases,  it  is  true,  were  representations  relat- 
ing to  the  sale  of  personal  chattels;  but  it  is  not  perceived  how 
the  nature  or  description  of  the  subject  of  the  false  representa- 
tion can  affect  the  principle.  In  Monell  and  WeUer  v.  Golden, 
13  Johns.  395  |7  Am.  Dec.  390],  it  was  applied  to  representa- 
tions made  upon  the  sale  of  real  estate.  The  defendant  in  that 
case  owned  a  lot  of  land  in  the  village  of  Newburgh,  bounded 
on  tbe  east  by  high-water  mark  on  the  bank  of  the  river.  The 
plaintiffs  ^yere  in  treaty  for  the  purchase  of  it,  and  the  defend- 
ant, in  order  to  induce  them  to  purchase  and  give  an  enhanced 
price,  falsely  represented  to  them,  that  if  they  became  the  pur- 
chasers, they  would,  by  virtue  thereof,  be  entitled  to  make  an 
application  to  the  commissioners  of  the  land  office  for  the  land 
under  the  water  of  the  river,  adjacent  to  the  lot,  agreeably  to 
the  laws  of  the  state;  and  the  declaration  averred,  tbat  giving 
faith  to  such  affirmation,  and  not  knowing  to  the  contrary,  the 
plaintiffs  were  induced  to  purchase  and  pay  a  large  sum  of 
monev.  The  defendant  demurred  to  the  declaration,  and  it 
was  held  by  the  whole  court  that  the  action  was  well  brought. 
Chief  Justice  Thompson  delivered  the  opinion  of  the  court, 
and  after  recapitulating  the  facts,  he  observed  that  he  could  not 
see  why  they  did  not  show  a  good  cause  of  action.  We  show 
a  most  palpable  fraud,  practiced  on  the  plaintiffs  in  the  sale  of 
land,  by  which  fraud  they  have  been  essentially  and  materially 
injured.  The  defendant  knowingly  and  falsely  misrepresented 
the  fact  with  respect  to  the  situation  of  the  land  under  the 
water,  and  he  is  chargeable  with  all  the  damages  resulting  from 
such  false  representation.  That  a  deed  has  been  given,  can 
not  affect  the  plaintiffs'  claim  for  the  fraud;  the  false  repre- 
sentation was  not  respecting  anything  to  be  included  in  the 
deed,  but  with  respect  to  a  privilege  appurtenant  to  the  land. 
Can  the  circumstance  of  the  false  representation  relating  to 
the  title  of  the  land  conveyed,  instead  of  some  collateral  things 
attached  to  it,  vary  the  principle?  If  it  does,  it  can  only  be 
upon  the  ground  that  the  whole  agreement  of  the  parties  is,  in 
judgment  of  law,  merged  and  incorporated    in  the  deed  of 
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irritten  contraot.    This  is  undoubtedly  true,  so  far  as  the  trans- 
action  rests  in  contract;  but  it  has  nothing  to  do  with  the  false 
and  fraudulent  representations  of  the  parties.     Whatever  is 
said  or  done  in  good  faith,  in  a  treaty  for  a  sale  and  purchase, 
is  merged  in  the  purchase  itself  when  consununated,  and  you  can 
not  overhaul  it,  whether  the  representations  were  true  or  false, 
but  if  they  were  known  to  be  false  when  made,  and  have  pro- 
duced damage  to  the  opposite  party,  the  subsequent  consumma- 
tion of  the  agreement  can  not  shield  the  defendant.     The  case 
of  Early  v.  Oarrell  and  Lankeider,  9  Barn.  &  Cress.  928,  sus- 
tains this  distinction.     The  defendants,  as  assignees  in  bank- 
ruptcy of  one  Covard,  sold  to  the  plaintiff  a  piece  of  land  be- 
longing to  the  estate;  the  plaintiff,  before  the  contract  was 
-consummated,  inquired  of  the  defendants  whether  it  was  subject 
to  rent,  or  any  rent  had  ever  been  paid  on  it,  and  they  replied 
that  no  rent  had  ever  been  paid,  either  by  the  bankrupt  or  any 
person  under  whom  he  claimed.     This  turned  out  not  to  be 
true,  and  the  plaintiff  was  finally  ejected  for  the  non-payment 
of  the  rent.     He  then  brought  an  action  for  money  had  and  re- 
ceived, to  recover  back  the  consideration  money,  on  the  ground 
that  the  defendant's  representation  was  false  and  fraudulent, 
and  rendered  the  purchase  void.     The  judge  who  tried  the 
•cause  charged  the  jury  that  the  plaintiff  was  entitled  to  recover 
if  the  defendants  knew  that  rent  had  been  paid,  and  fraudu- 
lently suppressed  the  fact,  otherwise  not.     The  jury  found  for 
the  defendants.    Upon  a  motion  for  a  new  trial,  Bajley,  J., 
said,  if  a  seller  fraudulently  conceal  that  which  he  ought  to 
<:ommunicate,  it  will  render  the  contract  null  and  void.     I 
make  no  distinction  between  an  active  and  a  passive  communica- 
tion, but  the  authorities  establish  that  the  concealment  must 
be  fraudulent.     The  jury  have  found  here  that  there  was  no 
fraudulent  concealment.     Parke,  J.,  said  the  decisions  show 
that  the  purchaser  can  not  recover,  unless  he  prove  fraud  on 
the  part  of  the  seller.     Here  the  plaintiff  paid  his  money  for 
the  land,  to  be  taken  with  all  faults.     That  being  so,  I  think 
the  learned  judge  properly  stated  to  the  jury  that  mere  non- 
<:ommunication  was  not  sufficient  to  avoid  the  contract,  but 
that  it  must  be  fraudulent.     The  question  in  substance  left  to 
the  jury  was,  whether  the  concealment  was  fraudulent;    they 
have  found  that  there  was  no  fraudulent  concealment.    If  the 
circumstances  of  that  case  had  been  such  as  to  entitle  the 
plaintiff  to  recover  back  the  consideration  money,  an  action  for 
the  deceit  or  fraud  would  undoubtedly  have  been  maintained. 
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III  Schneider  t.  Heath,  3  Campb.  506,  a  ship  bad  been  sold  by 
the  defendant  to  the  plaintiff,  to  be  taken  with  all  faults,  and 
it  was  held  that  notwithstanding  that  provision,  if  the  defend- 
ant knew  of  secret  defects  in  her,  and  used  means  to  prevent 
the  purchaser  from  discovering  them,  or  made  a  fraudulent 
representation  of  her  condition  at  the  time  of  the  sale,  he  would 
be  responsible,  and  the  contract  would  be  avoided,  and  the 
consideration  money  could  be  recovered  back.  In  BaglekUe  v. 
Wallers,  3  Campb.  153,  Lord  Ellenborough  held  the  same  doc- 
trine. Pickering  and  others  v.  Dowson  and  others,  4  Taunt.  779, 
was  an  action  upon  the  case,  for  a  deceit  in  the  sale  of  a  ship, 
and  the  same  rule  was  adopted  as  in  the  preceding  cases;  that 
if  the  vendor  made  use  of  any  fraud  or  practices  to  conceal 
faults,  he  was  responsible.  These  authorities  appear  to  me 
fully  to  sustain  this  action. 

The  official  character  of  the  defendant  in  making  the  sale 
can  not  protect  him.  The  representations  made  by  him  had 
nothing  to  do  with  his  official  character.  He  then  spoke  as  an 
individual,  and  the  misrepresentation  was  in  relation  to  a  fact 
known  by  him  in  his  private  capacity  alone,  and  which  had  no 
connection  with  his  office  as  commissioner  of  loans. 

It  was  not  necessary  to  prove  that  a  suit  had  been  commenced 
by  the  plaintiff  to  recover  the  possession  of  the  premises;  it  was 
proved  that  the  judgment  on  which  the  land  was  sold  was  older 
than  the  mortgage,  and  that  it  had  been  regularly  sold  and 
conveyed  by  the  sheriff.  The  plaintiff,  of  course,  acquired  no 
title  under  the  mortgage.  The  doctrine  in  relation  to  breach 
of  warranty  does  not  apply  to  a  case  of  fraud. 

Motion  for  new  trial  denied. 


Followed  as  authority  that  fraud  and  deceit  upon  the  sale  of  land  will  raa* 
tain  an  action  by  the  injured  party,  in  Ward  v.  Wiman,  17  Wend.  197;  Elp 
V.  Muv\ford,  47  Barb.  632;  HaiglU  v.  Ilayt,  19  N.  Y.  471,  even  against  a 
public  officer  selling  land  in  bis  official  capacity:  Ilaight  v.  JIatft,  19  N.  T. 
470,  and  that  a  verdict  will  not  be  set  aside  by  an  appellate  court  as  against 
evidence,  unless  it  is  clearly  against  the  weight  of  evidence:  37  Barbw  629; 
Uonsee  v:  Hammond,  37  Id.  96. 

Settino  asidb  Vebdiot  as  against  Evidence.  See  DougUua  v.  Toutey^ 
20  Am.  Deo.  62a 


HUBBABD  V.  ElMEB. 

17  Wkvdell,  MIL] 
Agent  has  no  AuTHORnY  to  License  one  to  cut  timber  by  virtue  of  his 

tbority  to  bargain  niid  sell  land. 
Decl^vka.kins  of  an  A»;i:n t  S(  b.seqlent  to  the  Contract,  but  in  reference 
to  I   ('  sul'Jcu  t-i I'.M  not.  arc  not  admissible  against  his principaL 
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Tbespass  q.  c.  f.  The  cutting  by  the  defendant  and  carrying 
away  of  a  number  of  pine  logs  from  the  locus  in  quo  was  proved. 
The  defendant  proved  that  one^Foote,  as  agent  f or  the  plaintiff, 
entered  into  a  contract  with  one  Jackson,  in  1825,  for  the  sale 
and  conveyance  to  him  of  a  hundred-acre  tract,  on  part  of  which 
the  wood  was  cut,  for  eight  hundred  dollars,  eighty  dollars 
down,  and  the  residue  in  installments,  the  deed  to  be  executed 
when  the  whole  was  paid.  Foote  was  in  fact  authorized  to  bar- 
gain and  sell,  subject  to  the  confirmation  of  the  plaintiff,  the 
locus  in  quo,  and  other  lands  belonging  to  him.  Foote  took  the 
defendant's  note  for  the  first  installment  of  eighty  dollars,  and 
knew  that  Jackson  was  cutting  timber  on  the  lot.  While  the 
defendant  was  cutting,  Foote  was  heard  to  say  that  he  was  to 
get  eighty  dollars'  worth  for  the  note  given,  but  thought  that  he 
was  getting  more  than  was  agreed,  and  in  the  spring  of  1826 
forbade  him  to  cut  any  more.  It  was  proved  that  the  plaintiff 
received  the  amount  of  the  eighty<dollar  note,  and  also  a  city 
lot,  from  Jackson,  in  satisfaction  of  the  timber  cut. 

Foote' s  declarations  as  to  the  license  to  cut  timber  were  ob» 
jected  to,  but  admitted.  The  judge  charged  the  juiy  that  the 
exithority  to  sell  did  not  authorize  Jackson  to  enter  and  cut  tim- 
ber, but  that  if  Foote,  at  the  time  of  the  contract,  agreed  with 
the  defendant  that  he  might  take  timber  from  the  lot  to  the 
value  of  eighty  dollars,  for  which  amount  the  defendant  had 
given  his  note,  to  induce  Jackson  to  purchase,  or  with  a  bona 
fide  intent  to  effect  a  sale  of  the  lot,  his  so  agreeing  was  within 
the  authority  conferred,  and  the  defendant  was  justified  in  tak* 
ing  the  timber;  or  that  if  they  believed  that  the  plaintiff  had 
ratified  the  sale  and  disposition  of  the  timber,  with  a  full 
knowledge  of  the  facts,  the  verdict  should  be  for  the  defendant. 
The  plaintiff  excepted  to  the  charge,  and  the  juiy  found  a  ver- 
dict for  the  defendant,  which  the  plaintiff  now  moves  to  set 
Ikide. 

S.  Beardaley,  for  the  plaintiff. 

J.  A.  Spencer,  contra. 

By  Court,  Nelson,  J.  It  has  been  repeatedly  decided  in 
this  court,  that  a  contract  to  sell  and  convey  land  upon  certain 
conditions  therein  contained,  does  not  of  itself  confer  a  license 
to  enter,  much  less  to  enter  and  commit  waste,  by  destroying 
the  timber:  9  Johns.  35,  331;  7  Cowen,  229;  and  if  so,  it  ob- 
viously follows,  that  an  agent  or  attorney,  who  only  has  power 
to  "  bargain  and  sell,"  subject  to  confirmation,  has  no  authority 
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to  license  any  one  to  enter  and  conunit  waste,  or  cut  timber. 
The  defendant,  therefore,  can  not  justify  himself  under  the 
ftgent.  The  agent  in  this  case  had  no  power  to  sell  the  timber 
distinct  from  the  land  to  the  defendant  or  any  one  else,  much 
less  to  permit  the  defendant  to  indemnify  himself  out  of  the 
tiuiber,  for  securing  the  first  payment  on  the  contract  with 
Jackson. 

From  the  charge  of  the  judge,  it  seems  he  supposed  that  if 
the  permission  to  the  defendant  to  indemnify  himself  out  of 
the  timber  ou  the  lot  for  his  responsibility  assumed  in  behalf 
of  Jackson,  the  purchaser,  was  given  for  the  purpose  and  with 
the  intent  to  make  sale  of  the  land,  it  came  within  the  scope 
of  his  power,  and  justified  the  trespass.  I  can  not  assent 
to  this  proposition;  it  would  be  placing  the  extent  of  the  power 
of  the  agent  upon  the  intent  with  which  he  endeavors  to  exe- 
cute it,  an  uncertain  and  unsafe  criterion,  whereas  it  must  al- 
ways depend  upon  a  construction  of  the  instrument  itself;  upon 
the  intent  of  the  principal,  to  be  ascertained  from  an  examina- 
tion of  the  instrument. 

The  judge  also  erred  in  admitting  the  subsequent  admissions 
of  the  agent,  that  he  had  given  the  defendant  liberty  to  cut  and 
carry  away  the  timber.  If  the  agent  possessed  the  power  to 
give  such  a  license,  evidence  of  his  declarations  subsequent  to 
the  time  of  making  the  contract,  was  inadmissible:  1  Phil. 
Ev.  76. 

There  is  no  pretense  that  the  plaintiff  ever  ratified  or  assented 
to  the  license  given  by  the  agent. 

New  trial  granted,  costs  to  abide  the  event. 


Referred  to  upon  the  principles  of  agency  here  enunciated,  in  Craighead  v. 
Petersen,  72  N.  Y.  285;  WhUe  v.  Miller,  71  Id.  136;  N.  T.  Life  Ins.  Co.  v. 
Betht,  7  Id.  369. 

Agent's  Declaration,  when  Admissible  aoainst  Principal:  RoberU  v. 
Burks,  12  Am.  Dec.  325,  and  note 


Gilbert  v.  Dickerson. 

[7  Wendell,  4i9.J 

Tenant  in  Common  can  not  Maintain  Trover  against  hia  oo-tenant  with- 
out proving  a  loss,  destnictiou,  or  sale  of  the  article  by  his  oo-tenant. 

In  Actions  Ex  Delicto  the  Non-joinder  of  a  party  plaintiff  can  be  taken 
advantage  of  only  by  plea  in  abatement,  or  by  way  of  apportionmon^ 
of  the  damages  on  the  trial. 
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Tboteb  for  a  horse  of  \vhich  the  plaintiff  claimed  to  be  half 
owner.  The  defendant  refused  to  deliver  the  horse  to  the 
plaintiff,  on  his  demand,  or  to  pay  one  half  his  value  to  the 
plaintiff,  saying  that  he,  the  defendant,  had  bought  the  horse 
from  one  J.  P.  Barnard.  The  plaintiff  proved  that  J.  P.  Barnard 
had  sold  his  interest  in  the  horse  to  Eli  Barnard,  and  rested. 
The  defendant  moved  for  a  nonsuit,  on  the  ground  that,  if  he 
and  plaintiff  were  tenants  in  common  of  the  horse,  no  con* 
Tersion  had  been  shown,  and  that  if  Eli  Barnard  was  tenant 
in  common  with  the  plaintiff,  he  should  have  been  joined  in 
the  action  with  the  plaintiff.  Nonsuit  granted,  which  the  plaint- 
iff moved  to  set  aside. 

J.  A.  Collier,  for  the  plaintiff,  in  support  of  his  position  that 
the  facts  proved  a  conversion,  cited  Bull.  N.  P.  34,  35;  4  Stark. 
Ev.  1496. 

J.  A  Spencer,  contra, 

Bj  Court,  SuTHSBLAiiD,  J.  If  the  plaintiff  and  defendant 
were  tenants  in  common  in  the  horse,  there  can  be  no  ques- 
tion that  the  action  can  not  be  maintained  upon  the  evidence 
in  this  case.  A  tenant  in  common  can  not  maintain  trover 
against  his  co-tenant  without  proving  a  loss,  destruction,  or 
sale  of  the  article  bj  such  co-tenant:  Bamardislone  r, Chapman, 
Bull.  N.  P.  34, 36;  St.  John  v.  Standnng,  2  Johns.  468;  Wilson  and 
Oibbs  V.  Heed,  3  Johns.  175;  Fennings  v.  Lord  ChrenviUe,  1  Taunt. 
£41.  It  is  not  sufficient  to  maintain  the  action,  that  the  one 
tenant  has  obtained  the  exclusive  possession  of  the  chattel,  and 
iclaims  to  be  the  sole  owner,  and  refuses  to  deliver  it  up  to  his  co- 
tenant,  or  to  permit  him  to  share  in  the  possession.  Ljttle- 
ton,  1  Inst.  199,  b,  §  323,  illustrates  the  rule,  by  putting  the 
very  case  now  at  bar.  He  says:  **If  two  be  possessed  of 
chattels  personal  in  common,  by  divers  titles,  as  of  a  horse, 
an  ox,  or  a  cow,  if  the  one  takes  the  whole  to  himself  out 
of  the  possession  of  the  other,  the  other  hath  no  other  remedy 
but  to  take  this  from  him  who  hath  done  the  wrong,  to  oc- 
cupy in  common,  when  he  can  see  his  time."  And  Coke,  in 
his  commentary  on  this  passage,  reiterates  it  with  approbation : 
1  Inst.  200,  a.  I  have  found  no  case  in  which  it  has  been 
intimated  that  the  assumption  of  an  exclusive  right,  on  the 
part  of  the  defendant,  or  a  denial  of  the  plaintiff's  title  as  ten- 
ant in  common,  was  equivalent,  in  judgment  of  law,  to  a  loss 
or  destruction  of  the  article.  Such  was  the  fact  in  the  case  of 
£U  John  V.  Standring;  and  in  Fennings  v.  Lord  QrenvUle,  the 

▲ai.  Dxo.  Vol.  XXII'-SS 
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action  was  brought  for  the  conversion  of  a  whale,  by  the  de- 
fendant, of  which  the  phuntiff  claimed  to  be  joint  owner.  The 
defendant  had  cut  up  the  whale  and  made  it  into  oil.  Still  it 
was  held,  that  this  was  not  such  a  destruction  of  the  sabject- 
matter  as  to  sustain  the  action  of  trover,  because  the  plaintiff 
could  take  and  use  the  commodity  in  its  altered  state.  The 
defendant  in  this  case  locked  up  tbe  l*orse,  claiming  him  to  be 
his  exclusive  property.  This  is  not  sufficient,  within  the  pre- 
ceding authorities,  to  sustain  trover  by  one  tenant  in  common 
against  another. 

The  plaiutifiTs  witnesses  showed  that  the  defendant  claimed 
to  have  purchased  the  horse  from  John  P.  Barnard,  who  is  ad- 
mitted to  have  been  the  joint  owner  with  tbe  plaintiff.  When 
the  demand  was  made  upon  him  by  the  plaintiff,  he  stated  the 
fact  that  he  had  purchased  tbe  whole  of  the  horse  from  John  P. 
Barnard,  and  paid  him  two  hundred  dollars.  I  am  inclined  to 
think  that  this  coming  out  from  tbe  plaintiff's  own  witnesses, 
and  being  a  jmrt  of  the  same  conversation,  on  which  tbe 
plaintiff  relied  as  evidence  of  the  conversion,  is  to  be  considered 
as  competent  evidence  of  the  plaintiff's  interest  iu  the  horse, 
and  shows  him  to  have  been  a  tenant  in  common  with  the 
plaintiff.  It  does  not  appear  that  tbe  sale  from  John  P.  Bar- 
nard to  Eli  Barnard  was  prior  to  that  to  tbe  defendant;  the 
presumption  is,  as  the  defendant  had  the  possession,  the  sale 
to  him  was  first  made. 

In  actions  ex  delicto  the  non-joinder  of  a  party  plaintiff  can 
be  taken  advantage  of  only  by  plea  in  abatement,  or  by  way  of 
apportionment  of  the  damages  on  the  trial:  1  Wend.  881,  and 
the  cases  there  cited. 

New  trial  denied. 


As  to  what  ftmonnta  to  a  oonverrion  of  peraonalty  1^  a  oo-owner,  this  de» 
cision  is  cited  in  Osbom  v.  Scfienek,  18  Hun,  206;  Fiero  v.  BeUa^  2  Barh.  635;. 
Dyckman  v.  Valienie,  42  N.  Y.  561;  and  in  Tripp  v.  JRUey,  15  Barb.  336,  oa 
the  point  that  one  tenant  in  common  may  maintain  an  action  against  tk 
stranger  for  a  conversion,  and  recover  his  separate  interest,  when  the  non* 
joinder  is  not  pleaded  in  abatement. 

GOXVSRSION    OF    PROPEBTT    OV    Co-TXNANOr    BT    A    SaIS  OT  dsstmctio* 

thereof:  See  note  to  Hyde  v.  Stone^  18  Am.  Deo.  603. 
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How  A  WiTNiss  Uia>BB8T0OD  A  PuBUCATioN  charged  to  be  libeloos  is  not 
a  proper  question.  The  witness  can  state  facts  only,  and  leave  it  to  the 
court  and  the  jury  to  draw  the  conclusions.  It  seems  that  a  contrary 
rule  might  prevail  where  the  publication  was  shown  to  but  one  person, ' 
or  to  but  a  few. 

Pbsvious  Publications  by  the  Plaintiff  are  not  Adiossiblb  in  an  ac- 
tion for  libel,  unless  the  defendant's  publication  was  in  the  nature  of  aa 
answer  to  or  a  commentary  upon  the  plaintiff's  writing,  and  therefore 
partook  of  the  nature  of  a  privileged  publication. 

To  Pbovb  the  Plaintiff  a  Common  Libeler,  in  mitigation  of  damages, 
the  defendant  must  resort  to  general  reputation,  and  not  to  previona 
publications. 

Iv  MniOATioN  OF  Damages  a  Previous  Publication  by  the  plaintiff  may 
be  given  in  evidence  in  an  action  for  libel,  where  the  matter  charged  as 
libelous  was  provoked  by  such  previous  publication,  and  was  written  im 
the  heat  of  passion.  Under  other  circumstances  the  previous  publica- 
tion is  not  admissible,  the  defendant's  remedy  being  by  cross  action. 

Ebrob  from  the  Bupreme  court.  Beardsley  Bued  Maynard  for 
a  libel  published  the  twentieth  of  June,  1828,  in  a  newspaper, 
charging  him  with  official  misconduct  as  United  States  district 
attorney.  It  was  proved  that  the  libel  was  published,  and  that 
the  defendant  was  the  author  thereof.  The  defendant  offered 
in  evidence  three  publications  in  another  newspaper  of  the 
eleventh  and  eighteenth  of  March,  and  seventeenth  of  June, 
1828,  and  offered  to  prove  that  they  applied  to  him,  that  the 
last  one  was  written  by  the  plaintiff,  and  that  it  was  generally 
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understood  that  the  article  written  by  the  defendant,  sued  on 
in  this  action,  was  written  in  answer  to  such  publication  by  the 
plaintiff,  and  was  caused  thereby.  The  circuit  judge,  on  read- 
ing the  articles  offered  by  the  defedant,  decided  that  thej  had 
no  relation  to  the  article  complained  of  as  libelous,  and  rejected 
tliem.  A  witness  who  had  read  the  alleged  libelous  article 
when  it  first  appeared  was  asked  by  the  defendant  '*'  how  he 
understood  it."  The  question  was  ruled  out.  Defendant  ex- 
cepted to  these  decisions.  Verdict  for  the  plaintiff.  On  a  bill 
of  exceptions,  the  defendant  moved  for  a  new  trial  in  the  an* 
preme  court,  and  the  motion  being  denied,  took  this  writ  of 
error. 

J,  A.  Spencer  and  M,  T.  Reynolds,  for  the  plaintiff  in  error. 

E,  Denio  and  G,  G,  Branson y  oMomey-general,  contra. 

Walworth,  Chancellor.  The  publication  set  out  in  the  declara- 
tion of  the  plaintiff  below,  taken  in  connection  with  the  facts  dis- 
closed OQ  the  trial,  unquestionably  imputes  to  him  ofiScial  miscon- 
duct, and  is,  therefore,  libelous.  This  being  a  question  of  construc- 
tion for  the  court  and  jury  after  the  facts  had  been  ascertained, 
it  was  not  competent  for  the  defendant  to  call  witnesses  and  ask 
\,aem  how  they  understood  the  publication;  for  thus  the  wit- 
nesses would  be  constituted  the  judges  both  of  law  and  fact,  in- 
stead of  the  tribunal  organized  for  that  purpose.  I  consider 
this  question  as  having  been  settled  in  our  courts  more  than 
twenty  years  since,  in  the  case  of  Van  Vechien  v.  Sophins,  5 
Johns.  211  [4  Am.  Dec.  339].  And  it  probably  would  not 
again  have  been  raised  here  but  for  the  remarks  of  a  recent 
writer  on  the  law  of  evidence:  2  Stark.  861.  Mr.  Starkie's  ob- 
servatioos  are  unquestionably  founded  upon  the  loose  practice 
sometimes  adopted  at  nisi  prius,  and  which  is  alluded  to  by 
Judge  Van  Ness:  5  Johns.  226.  When  the  defendant  does  not 
seriously  mean  to  contest  the  applicability  of  the  libel  to  the 
plaintiff,  the  general  question  is  frequently  asked,  whether  from 
reading  the  libel,  the  witness  applied  it  to  the  plaintiff,  without 
calling  upon  him  to  state  the  facts  and  circumstances  in  detail, 
from  which  the  jury  might  see  that  it  was  intended  to  be  so  im- 
plied; but  I  am  not  aware  of  any  case  in  which  such  general 
questions  have  been  permitted  to  be  answered,  if  objected  to  by 
the  adverse  party.  The  witnesses  must  state  the  facts  on  which 
such  an  opinion  might  be  founded,  and  leave  it  to  the  court  and 
jury  to  draw  the  conclusion.  If,  indeed,  the  libel  was  shown  to 
but  one  person,  or  to  a  very  few,  if  neither  of  them  understood 
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it  as  convejiug  any  iDJurious  imputation  against  tlie  plaintiff,  ifc 
might,  perhaps,  rebut  the  presumption  that  it  "was  ever  pub- 
lished as  a  libel.  The  character  of  the  plaintiff  could  not  be  in- 
jured if  no  one  knew  or  supposed  that  an  injurious  charge  was 
intended  to  be  made  against  him.  But  in  this  case,  I  am  satis- 
fied the  judge  was  correct  in  refusing  to  permit  the  witnesses  to 
siiate  their  opinions  or  understandings  of  the  libel.  If  the  coun- 
sel for  the  defendant  wished  to  elicit  any  fact  within  the  knowl- 
edge of  the  witness,  he  should  have  asked  the  question  in  a  dif- 
erent  manner. 

In  the  cases  of  Hotchkias  v.  Lothrop,  1  Johns.  286,  and  Sovih* 
wick  V.  Stevens,  10  Johns.  443,  where  the  libel  on  its  face  re- 
ferred to  previous  publications,  and  was  evidently  wntten  in 
answer  thereto  or  as  a  comment  thereon,  the  court  permitted 
such  former  publications  to  be  given  in  evidence  in  connection 
with  the  libel.  Similar  decisions  have  frequently  been  made  in 
the  English  courts,  where  the  alleged  libel  purported  to  be  a 
review  of  a  particular  literary  production,  or  where  an  author 
has  been  attacked  with  reference  to  the  character  of  his  writ- 
ings. In  those  cases,  the  previous  publication  is  received  for 
the  purpose  of  elucidating  and  explaining  what  was  meant  by 
the  alleged  libel,  or  for  the  purpose  of  showing  it  was  a  fair 
commentary  on  such  publication,  and  thus  to  give  it  the  char- 
acter of  a  privileged  communication,  as  an  author  and  his  works, 
or  the  principles  which  he  avows  in  his  works,  are  a  fair  subject 
for  criticism,  and  sometimes  for  severe  animadversion.  In  the 
case  before  us,  however,  there  is  no  connection  whatever  be- 
tween the  libel  on  which  the  suit  was  brought  and  the  articles 
offered  in  evidence  on  the  part  of  the  defendant;  and  no  one, 
from  reading  the  libel  merely,  would  even  be  led  to  suspect  that 
any  such  articles  were  ever  written. 

These  publications  could  therefore  only  be  offered  either  as 
evidence  of  the  general  character  of  the  plaintiff  as  a  libeler, 
or  that  he  had  provoked  the  defendant  to  write  the  libel  in 
question.  If  a  man  is  a  common  libeler,  he  has  but  little 
claim  to  damages,  when  attacks  are  made  on  his  own  character; 
but  I  apprehend  the  only  way  to  prove  Lim  a  common  libeler 
is  in  the  usual  manner  of  proving  general  reputation.  If  par- 
ticular publications  are  resorted  to  for  the  purpose  of  establish- 
ing the  fact,  it  necessarily  follows  that  the  plaintiff  nuist  be 
permitted  to  show  the  truth  of  such  publications,  to  repel  the 
charge  of  his  being  a  libeler.  Were  such  publications  allowed 
io  be  shown,  a  plaintiff  might  be  compelled  to  defend  the  par- 
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iScuIar  conduct  of  his  whole  life,  bO  far  as  bis  writings  were 
'Concerned,  and  that  too  without  notice;  for  the  defendant  ia 
not  bound  to  give  notice  with  his  plea  of  anything  which  is 
merely  in  mitigation  of  damages.  He  is  only  authorized  by 
the  statute  to  give  notice  of  those  things  which,  if  pleaded, 
would  be  a  bar  to  the  action.  It  would  be  the  height  of  in- 
justice to  punish  a  plaintiff,  by  a  diminution  of  his  damages, 
ior  publishing  an  article  which  was  not  only  true,  but  which  it 
might  have  been  his  duly  as  a  good  citizen  to  publish.  So  also 
the  character  of  third  persons  might  be  ruined  without  giving 
them  a  chance  to  be  heard,  if  the  plaintiff  was  permitted  to 
prove  the  truth  of  the  former  publication.  This  question  also 
appears  to  be  settled  in  our  own  courts.  In  Dole  v.  Lyon,  10 
Johns.  447  [6  Am.  Dec.  346],  on  a  trial  for  a  libel  before  the 
late  Chief  Justice  Kent,  the  defendant  offered  to  prove  that  the 
plaintiff  was  a  common  libeler,  and  for  this  purpose  offered  to 
vead  several  publications,  in  which  the  plaintiff  had  libeled  dif- 
ferent persons  of  good  character.  The  evidence  was  rejected, 
and  on  an  application  for  a  new  trial,  that  decision  was  bus- 
lained  by  the  supreme  court. 

As  a  ground  of  provocation  for  attack,  either  upon  the  per- 
son or  the  character  of  on  individual,  whatever  took  place  at 
the  time,  may  be  given  in  evidence  by  the  defendant  in  mitiga- 
tion of  damages;  for  the  law  makes  allowance  for  the  infirm- 
ities of  human  nature,  and  for  what  is  done  in  the  heat  of  pas- 
sion, produced  by  the  improper  conduct  of  the  adverse  party. 
The  principle  on  which  this  evidence  of-  provocation  is  received  ia 
the  same,  whether  the  suit  is  for  an  injury  done  to  the  character, 
or  to  the  person  of  the  plaintiff;  and  I  am  not  aware  of  any  case 
in  which  the  defendant  is  allowed  to  give  in  evidence,  in  miti- 
gation of  damages,  a  provocation  given  by  the  plaintiff  at 
another  time,  and  which  has  no  apparent  connection  with  the 
outrage  for  which  the  suit  is  brought.  In  the  case  of  Rochester 
V.  Andei'iion,  1  Bibb,  428,  Judge  Boyle,  in  delivering  the  opinion 
of  the  court  of  appeals  in  Kentucky,  eays,  opprobrious  lan- 
guage, used  by  the  plaintiff  at  the  time  of  a  battery,  may  be 
given  in  evidence  in  mitigation  of  damages,  but  where  there 
has  been  time  for  deliberation,  the  peace  of  society  requires 
that  men  should  suppress  their  passions,  and  neither  reason  nor 
law  will  suffer  them  to  claim  a  diminution  of  their  responsi- 
bility for  their  misconduct.  So  in  the  case  of  McAlexander  v. 
Harr'iH,  6  Munf.  465,  in  an  action  of  slander,  the  defendant 
offered  to  prove  in  mitigation  of  damages,  that  the  plainUff  waa 
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in  the  habit  of  yilifying  and  insulting  him  and  his  family,  but 
the  court  was  of  opinion  that  the  evidence  was  inadmissible, 
and  on  a  writ  of  error,  the  supreme  court  of  appeals  in  Vir- 
ginia affirmed  that  decision.  In  Avery  ▼.  Bay,  1  Mass.  12,  the 
court  permitted  evidence  of  immediate  provocation  to  be  given 
in  evidence  in  mitigation  of  damages,  but  rejected  evidence  of 
provocation  which  had  been  given  at  a  previous  time. 

Iq  addition  to  these  decisions  in  our  sister  states,  the  same 
question  came  before  the  supreme  court  of  this  state,  in  Jjee  v. 
Woolaey,  19  Johns.  319  [10  Am.  Dec.  230].  That  was  an  action 
of  assault  and  battery,  for  horsewhippiug  the  plaintiff.  The 
defendant  offered  in  evidence,  as  circumstances  of  provocation 
in  mitigation  of  damages,  that  the  plaintiff  had,  the  day 
previous,  made  scandalous  insinuations  against  him,  of  which 
the  defendant  had  been  iuformed,  and  which  he  stated  at  the 
time  of  the  assault  as  the  rfprson  thereof.  The  evidence  was  re» 
jected,  and  that  decision  was  sustained  by  the  uDanimous 
opinion  of  the  supreme  court.  The  late  chief  justice  says,  to 
authorize  circumstances  of  provocation  to  be  received  in  evi- 
dence, they  must  be  so  recent  as  to  induce  a  fair  presumption 
that  the  injury  for  which  the  suit  is  brought  was  done  during 
the  continuance  of  the  feelings  and  passions  excited  by  the 
provocation.  The  court  in  that  case  also  say  that  if  the  defendant 
had  been  permitted  to  give  in  evidence  the  slanderous  charges, 
it  would  follow  that  the  plaintiff  must  be  allowed  to  give  the 
truth  thereof  in  evidence.  The  same  decision  was  made  in  the 
recent  case  of  May  v.  Broum,  in  the  court  of  king's  bench  in 
England :  4  Dow.  &,  By.  470,^  where  the  defendant  in  an  action  for 
a  libel  offered  to  give  in  evidence  previous  libels  published  against 
him  by  the  plaintiff.  It  is  true,  the  chief  justice,  on  the  trial  at 
visiprius,  permitted  the  witnesses  to  state  generally  that  the 
plaintiff  had  previously  libeled  the  defendant,  but  without  tell- 
ing the  jury  what  those  libels  were;  and  I  agree  with  the  dis- 
tinguished counsel  who  argued  the  case  for  the  defendant,  on 
the  application  for  a  new  trial,  that  such  evidence  was  far  more 
objectionable  than  that  offered  at  the  trial,  because  it  consti- 
tuted the  witnesses  judges  both  of  the  law  and  the  fact,  as  to 
the  libelous  nature,  and  the  construction  and  meaning  of  the 
former  publications.  It  was  a  hasty  nisi  prius  decision,  and 
most  manifestly  wrong,  notwithstanding  the  learned  chief  jus- 
tice seemed  unwilling  frankly  to  admit  that  he  was  in  error;  he 

however  afterwards  said  he  should  certainly  pause  before  he 

^— ^i— ^1^— ^^^^— ^i^— ^^— ^— ^^^— ^—        I  ^—^^^^-^^—  ■    ^^.— .^^^^j^^i^^.^.^^^^^^^.^^ 

1.  4  Dow.  k  By.  670. 
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would  give  a  solemn  decision  on  the  point.  Tbis  nisi  prius  de- 
cision is  entitled  to  about  as  much  weight  as  that  referred  to  as 
having  been  made  in  Anthony  Pasquin's  case,  where  Lord  Een- 
jon  is  represented  ns  throwing  the  nitn  prius  record  at  tlie 
plaintiff's  head,  because  his  works  were  libelous  and  scandalous: 
1  Campb.  351.  The  opinion  of  Sir  James  Mansfield  in  Finneriy 
V.  Tapper,  2  Campb.  77,  is  evidently  founded  upon  that  of  Lord 
Eenyon,  without  examination  of  the  question,  although  he  rather 
thinks  that  it  was  incorrect  in  point  of  form.  Certainly  neither 
law  nor  common  sense  will  ever  allow  the  defendant  to  stigmatize 
the  plaintiff  as  a  libeler,  by  proving  him  the  author  of  slanderous 
publications,  without  giving  him  an  opportunity  to  justify  such 
publications  by  showing  their  truth,  and  that  they  were  pub- 
lished from  good  motives  and  for  justifiable  ends.  This  is  a  right 
guarantv^^d  to  the  citizens  of  this  state  by  the  constitution,  and 
the  defendant  can  not,  by  libeling  tte  plaintiff,  and  thus  chang- 
ing the  form  of  proceedings,  deprive  him  of  ihat  right.  If  such 
evidence  coutd  be  received  in  mitigation  of  damages,  it  would 
necessarily  follow  that  it  might  be  given  without  any  previous 
notice,  and  the  consequence  would  be  that  the  plaintiff  in  a 
libel  suit  would  frequently  be  surprised  with  evidence  of  this 
kind,  which  he  could  not  have  anticipated,  and  which,  of 
course,  he  would  be  unprepared  to  meet  or  explain.  In  the  re- 
ent  case  of  the  editor  of  the  Lancet  against  a  writer  in  another 
medical  journal,  the  defendant  offered  to  prove  that  the  plaint- 
iff had  frequently  published  articles  in  the  Lancet  reflecting  on 
his  character,  but  Chief  Justice  Best  decided  that  such  evidence 
was  improper;  he  said  that  such  libels  were  the  subjects  of 
cross  actions,  and  that  the  proper  remedy  of  the  defendant 
was  to  have  appealed  to  the  laws  of  his  country,  and  not  to  have 
sought  redress  by  libeling  the  plaintiff:  Wakley  v.  Johnson,  1 
By.  &  M.  N.  P.  B.  422.  That  is  the  appropriate  remedy 
in  this  case,  if  the  articles  set  out  in  the  bill  of  exceptions  are 
libelous,  and  if  by  any  proof  they  can  be  made  to  apply  to  the 
plaintiff  in  error. 

Upon  a  careful  investigation  of  the  case,  I  can  not  discover 
that  any  rule  of  law  was  violated  on  the  trial,  or  that  the  de- 
fendant was  deprived  of  any  proper  defense.  I  therefore  think 
the  judgment  of  the  supreme  court  should  be  affirmed. 

By  Mr.  Senator  Allen.  Two  grounds  of  objections  are 
taken  to  the  decision  of  the  court  below:  1.  The  refusal  of  the 
court  to  admit  proof  that  the  plaintiff  below  was  the  author  of 
certain  publications,  charging  the  defendant  with  improper 
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views,  and  that  those  publications  were  the  cause,  and  proToked 
the  publication  charged  to  be  libelous;  and,  2.  The  exclusion 
of  the  testimony  of  a  witness  as  to  his  understanding  of  the 
article  containing  the  libel. 

At  first  yiew,  it  would  appear  reasonable  that  the  provocation 
to  abuse  ought,  in  a  measure,  to  extenuate  the  offense  of  him 
who  abuses  in  return;  but  when  we  look  at  the  results  of  such 
doctrine,  and  the  extent  to  which  it  may  be  carried,  we  must 
be  satisfied  of  its  impropriety,  particularly,  in  its  general  appli- 
cation to  all  descriptions  of  offenses. 

In  the  present  case,  the  counsel  for  the  defendant  below 
offered  to  prove  that  the  plaintiff  was  the  author  of  two  articles 
published  in  the  ''Oneida  Observer;"  that  the  defendant  was 
alluded  to  in  those  articles;  and  that  it  was  generally  under- 
stood that  the  plaintiff  was  the  author  of  them.  If  this  proof 
had  been  admitted,  it  would  have  been  necessary  to  have  ad- 
mitted proof  of  still  earlier  publications;  for,  it  appears  from 
the  tenor  of  the  articles  alluded  to,  that  they  were  in  answer  to 
previous  articles  which  had  appeared  in  the  "  Oneida  Observer.'' 
In  the  piece  published  the  eleventh  of  March,  are  these  words: 
**  The  correspondent  who  has  set  out  to  prove,"  etc.;  and  in 
that  of  the  eighteenth  of  the  same  month,  as  follows:  ''Your 
late  correspondenl,"  etc. ;  and  to  what  extent  this  might  have 
been  carried  can  not  be  foreseen;  for  in  each  case  several  ques- 
tions would  arise,  and  require  proof.  Whether  the  plaintiff 
wrote  the  piece.  If  he  did,  whether  it  applied  to  the  defendant. 
If  it  so  applied,  was  it  a  libel.  And  if  a  libel,  in  what  degree, 
etc.  In  fact,  the  question  that  would  arise,  under  a  rule 
BQch  as  the  counsel  of  the  plaintiff  in  error  has  contended  for, 
would  so  embarrass  any  jury  as  to  preclude  the  probability  of 
their  ever  deciding  a  cause  under  it.  How  could  a  jury  so 
exactly  balance  the  offense  on  each  side  of  the  question  as  to 
say  what  the  damage  sustained  by  the  one  party  was  over  and 
above  the  extenuating  circumstances  of  case  on  the  part  of 
the  other?  And  then,  if  the  publication  by  the  plaintiff  was 
libelous,  and  the  defendant  commences  his  suit  for  damage, 
shall  the  jury  who  tried  the  first  cause  be  called  as  witnesses, 
to  prove  these  views  of  the  facts  and  circumstances,  and  the 
damage  they  had  awarded  in  the  case  ?  In  my  view,  all  this, 
and  more,  would  be  the  result  of  the  rule  contended  for  by  the 
plaintiff  in  this  court. 

May  V.  Brown,  4  Dowl.  &  Hyl.  470,^  is  a  case  in  point;  there 

1.  May  T.  Brown,  4  Dow.  k  By.  670. 
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it  was  held,  that  in  an  action  for  a  libel,  the  defendant  can  not, 
either  in  bar  of  the  action,  or  in  mitigation  of  damages,  give  in 
evidence  other  libels  published  of  him  by  the  plaintiff,  not  dis- 
tioctly  relating  to  the  same  subject.  And  in  Lee  y.  Woolsey^  19 
Johns.  329  [10  Am.  Dec.  230],  a  case  decided  in  our  own  courts^ 
the  same  principle  is  clearly  recognized,  viz.,  that  the  defend- 
ant can  not  give  in  evidence  in  mitigation  of  damages  the  acts 
or  declarations  of  the  plaintiff,  at  a  different  time,  or  any  an- 
tecedent fact,  which  are  not  fairly  to  be  considered  as  part,  and 
one  of  the  same  transaction,  though  they  may  have  been  ever 
so  irritating  or  provoking.  The  true  rule,  in  my  opinion,  is 
that  every  offense  must  be  answered  for  by  the  offender;  and  as 
the  defendant  below  has  had  an  impartial  trial  for  the  offense 
he  has  committed,  apd  the  damages  awarded  by  a  jury  of  hia 
country  are  such  as  in  their  judgment  were  justly  due  the 
offended  party,  if  by  any  act  of  the  plaintiff  he  has  been  injured 
in  character  or  property,  the  proper  remedy  for  remuneration  is 
hy  the  mode  which  the  law  has  provided,  and  not  by  the  setting 
off  of  one  offense  against  another. 

The  exclusion  of  the  evidence,  how  the  witness  understood 
the*  article  charged  as  libelous,  has  appeared  to  me  perfectly 
oorrect.  It  is  the  province  of  the  jury  to  decide  whether  the 
words  complained  of  were  libelous  or  not,  and  the  understand- 
ing or  opinion  of  witnesses,  as  to  the  force  and  effect  of  those 
words,  can  not  bo  the  subject  of  evidence.  If  one  witness  is 
permitted  to  state  to  the  jury  hia  construction  of  the  words 
charged  as  libelous,  another  may  be  called  who  may  put  a  very 
different  construction  on  the  same  words,  and  so  on  with  any 
number  of  witnesses;  which,  instead  of  determining  any  point 
of  fact,  would  only  tend  to  a  confusion  of  ideas,  embarrassing 
instead  of  informing  or  enlightening  the  minds  of  the  jury.  In 
Oibson  V.  Williams,  4  Wend.  320,  it  wos  held  that  the  under- 
standing or  opinion  of  witnesses  is  not  received  in  evidence,  ex- 
cept in  matters  of  science,  and  a  few  special  cases  resting  upon 
peoaliar  circumstances.  It  is  the  business  of  witnesses  to  state 
facts,  and  the  province  of  the  jury,  under  the  direction  of  the 
court,  to  draw  the  necessary  inferences  and  conclusions.  There 
would  be  as  much  propriety,  in  my  view,  to  permit  a  witness  to 
enter  into  a  detail  of  his  reasons  for  the  opinion  he  had  formed, 
as  to  permit  liim  to  explain  his  understanding  of  the  article 
containing  the  expressions  charged  as  libelous.  The  former,  I 
presume,  would  not  be  contended  for  in  any  case,  neither  ought 
the  latter  to  be  allowed.     I  Lave  come  to  the  conclusion,  there- 
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tore,  that  the  judgment  of  the  supreme  court  is  correct,  and 
ought  to  be  a£Srmed. 

It  being  the  unanimous  opinion  of  the  court  that  the  judg- 
ment of  the  supreme  court  ought  to  be  afiSrmed,  it  was  affirmed 
Accordingly. 

Referred  to  in  subsequent  adjudications  upon  the  following  propositions: 
that  the  question  of  the  meaning  of  the  language  employed  and  of  the  inten- 
tion of  the  defendant  in  using  it,  is,  in  an  action  of  slander,  a  question  for  the 
jury,  upon  the  whole  case,  and  not  a  matter  to  be  established  by  the  opinion 
or  understanding  of  any  witness  or  number  of  witnesses:  Weed  v.  Robbins^  32 
Barb.  321;  and  that  the  previous  publications  of  a  plaintiii  in  an  action  of 
libel  are  not  admissible  in  evidence  by  way  of  showing  a  provocation  in  pal- 
liation of  the  libel  of  the  defendant,  unless  they  be  so  recent  as  to  afford 
a  fair  presumption  that  the  libel  complained  of  was  published  under  the 
influence  of  passion  produced  by  them,  and  which  the  law  will  regard  in 
consideration  of  the  fraility  of  our  nature:  Oould  v.  Weed,  12  Wend.  22. 


Wood  v.  Jaokson  ex  dem.  Genet. 

[8  Wraa>KLL,  9.] 

Whsrs  ons  Cokveys  Land  to  his  Hbib  in  Fkaud  of  his  creditors,  the 
heir  takes  by  descent  so  far  as  the  creditors  are  concerned,  and  a  sale  of 
the  land  under  a  judgment  against  such  heir  for  the  uioeator's  debt  paaset 
the  legal  title. 

Beversal  of  a  Judgment  does  not  Divest  the  Title  to  land  sold  under 
such  judgment.     Per  Walworth,  Ch. 

Receiving  the  Surplus  Proceeds  of  an  Unauthorized  Sale  of  one's 
land  on  a  judgment  for  his  ancestor's  debt,  where  he  has  done  nothing  to 
encourage  tho  sale,  does  not  estop  him  from  setting  up  title  to  the  land* 
Per  Walworth,  Ch. 

Wife  is  not  Prejudiced  by  the  Act  of  her  Husband  to  which  she  is 
not  a  party,  in  receiving  the  surplus  proceeds  of  an  unauthorized  sale  of 
her  property  on  execution.     Per  Walworth,  Ch. 

Voluntary  Conveyance  may  Become  valid  by  mBtter  ex  post  facto.  Per 
Walworth,  Ch. 

Marriage  is  a  Valuable  consideration.     Per  Walwoi-th,  Ch. 

Marriage  of  the  Grantee  in  a  Voluntary  Conveyance  not  actually 
fraudulent  in  his  hands,  where  the  conveyance  forms  any  inducement  to 
the  marriage,  renders  such  conveyance  valid  as  against  subsequent  pur- 
chasers and  creditors  of  the  grantor.     Per  Walworth,  Ch. 

Where  a  Party  Neglects  to  Plead  a  Former  Recovery  as  an  estoppel 
when  he  has  an  opportunity  to  do  so,  and  puts  the  facts  directly  in  issue, 
the  jury  may  find  according  to  the  truth  of  the  case.  Per  Walworth,  Ch., 
and  Seward,  Senator. 

Bulb  does  not  Apply  where  special  pleading  is  not  required,  as  in  as- 
fmrnpnU,  where  such  an  estoppel  may  be  given  in  evidence  under  the 
general  issue,  nor  where  the  plaintiff's  title  is  by  estoppel,  nor  where 
there  is  no  opportunity  to  plead  the  estoppel:     Per  Walworth,  Ch. 
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Estoppel  may  be  Given  in  Evidence  in  Ejectment  under  the  general 
issue,  because  special  pleading  is  not  allowed  in  that  action  in  this  stato. 
Per  Walworth,  Ch.  and  Seward,  Senator. 

Verdict  is  kot  an  Estoppel  as  to  any  Fact  not  absolutely  necesaaiy  to 
the  finding  of  such  verdict.     Per  Walworth,  Ch. 

IlBVSRSJNQ  A  Judgment  and  Setttno  aside  the  Verdict  does  away  its 
effect  as  an  estoppel.     Per  Walworth,  Ch. 

Purchaser  under  a  Judgment  is  Entitled  to  every  benefit  which  th» 
judgment  creditor  would  have,  had  he  been  the  purchaser,  but  not  to  the 
benefit  of  any  collateral  fact  settled  by  the  verdict,  where  the  verdict  ifl 
afterwards  set  aside  for  illegality.     Per  Walworth,  Ch. 

Only  the  Facts  Stated  in  the  Bill  of  Exceptions  can  be  judicially 
noticed  on  a  writ  of  error,  though  the  court  may  be  satisfied  that  the 
facts  will  be  otherwise  on  a  re-trial.     Per  Walworth,  Ch. 

Judgment  of  a  Court  of  Concurrent  Jurisdiction  directly  on  the  point 
is  as  a  plea  a  bar,  and  as  evidence  prima  facie  between  the  same  parttee 
upon  the  same  matter  directly  in  question  in  another  court.  Per  Seward, 
Senator. 

Judgment  is  no  Evidence  of  a  Matter  Coming  Collaterally  in  ques- 
tion merely,  whether  it  be  of  a  court  of  concurrent  or  of  exclusive  juris- 
diction.    Per  Seward,  Senator. 

Parol  Evidence  to  Show  the  Grounds  of  a  Former  Judgment  offered 
in  evidence  in  another  action  between  the  same  parties,  is  admissible, 
where  from  the  form  of  the  issue  in  the  first  action  such  grounds  do  not 
appear  from  the  record,  provided  that  such  grounds  might  have  been 
legitimately  given  in  evidence  under  that  issue,  and  that,  if  proved  to 
have  been  given  in  evidence,  it  appears  from  the  verdict  and  judgment 
that  they  must  have  been  directly  and  necessarily  in  question  as  the 
grounds  of  the  verdict.     Per  Seward,  Senator. 

FOfRMER  Recovery  in  Assumpsit  Admissible  in  Ejectmrnt,  When.— A 
former  recovery  in  assumpsit  against  the  heirs  and  devisees  of  a  deceased 
debtor,  to  which  they  pleaded  riens  per  descent  or  devise,  and  the  issue 
was  found  against  them,  may  be  given  in  evidence  by  way  of  estoppel  in 
an  ejectment  suit  brought  by  them  against  a  purchaser  under  the  judg- 
ment in  which  they  claim  under  a  deed  from  their  ancestor,  which  was 
necessarily  submitted  to,  and  pronounced  invalid  by  the  jury  in  the 
former  action.     Per  Seward,  Senator. 

Parol  Evidence  that  the  Validity  of  the  Deed  was  submitted  to,  and 
passed  upon  by  the  jury  in  such  case,  is  admissible.    Per  Seward,  Senator. 

Error  from  the  supreme  court,  iu  an  action  of  ejectment, 
brought  by  Edmund  C.  Genet  and  wife,  for  a  house  and  lot  on 
Cherry  street,  New  York.  The  plaintiff's  lessors  claimed  under 
a  conveyance  from  Maria  Osgood  to  her  daughter,  Martha  Bran* 
don  Osgood,  now  the  wife  of  Edmund  C.  Genet,  dated  May  81 , 
1814.  Genet  was  married  to  the  said  Martha  in  July,  1814,  and 
there  was  evidence  tending  to  show  that  the  existence  of  the 
conveyance  was  an  inducement  to  the  marriage,  he  being  in 
embarrassed  circumstances.     It  appeared  further,  that  Genet 
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received  the  rent  of  the  property  from  about  August,  1814,  to 
1818.     Maria  Osgood,  the  grantor,  died  in  October,  1814. 

The  defendant  claimed  through  mesne  conveyances  from  one 
Sterling,  to  whom  the  premises  were  conveyed  by  a  sheiiff's 
deed  dated  March  16,  1818,  on  a  sale  on  execution,  issued  on  a 
judgment  in  favor  of  the  Manhattan  company,  in  an  action  of 
assumpsit  against  the  plaintiff's  lessors,  and  the  other  heirs  and 
devisees  of  Maria  Osgood,  for  a  debt  due  the  said  company  from 
the  said  Maria,  she  being  insolvent  at  her  death.  The  defend- 
ant claimed  that  the  deed  from  the  said  Maria  to  her  daughter 
was  fraudulent  and  void  against  creditors,  the  said  Maria  being 
insolvent  at  the  time.  He  offered  in  evidence,  by  way  of  estop- 
pel, the  record  of  the  recovery  in  the  suit  of  the  Manhattan 
company  above  referred  to,  from  which  it  appeared  that  Genet 
and  wife,  with  certain  other  of  the  defendants  in  that  action, 
pleaded  non  assumpsit  and  riens  per  descent  or  devise,  to  which 
the  plaintiff  replied,  and  that  the  jury  found  that  they,  the  heirs 
and  devisees,  including  Genet  and  wife,  and  each  of  them,  had 
divers  lands,  tenements,  and  hereditaments,  by  descent  and 
devise,  from  the  said  Maria  Osgood,  deceased,  wherewith  they 
could,  might,  and  ought  to  have  paid  and  satisfied  the  claim  of 
the  Manhattan  company  in  the  declaration  mentioned,  and 
judgment  was  accordingly  rendered  against  them,  to  be  levied 
of  the  lands,  etc.,  which  they  the  said,  etc.,  had  as  well  by 
descent  as  devise,  etc.  The  defendnnt  also  proved  that  on  the 
day  before  the  sale  on  execntion  on  that  judgment,  Getiet  and 
Susan  K.  Osgood,  who  claimed  another  lot  which  was  expected 
to  be  sold  under  said  execution,  agreed  on  a  division  of  the 
surplus  proceeds  of  the  sale  of  that  lot,  and  the  one  now  in 
question,  and  authorized  an  agent  to  receive  the  same,  and  that 
the  said  surplus  was  accordingly  divided,  and  paid  to  the  said 
Genet  and  Susan  £.  Osgood  respectively.  The  defendant  also 
gave  in  evidence  the  will  of  Maria  Osgood,  dated  July  27, 1814, 
which,  among  other  things,  devised  the  residue  of  her  real  and 
personal  estate  to  her  son  Walter  and  her  three  daughters,  in- 
cluding the  said  Martha  6.  He  also  offered  parol  evidence  to 
show  that,  in  the  action  brought  by  the  Manhattan  company , 
the  deed  from  Maria  Osgood  to  the  said  Martha  6.  was  given 
in  evidence  on  behalf  of  the  defendants,  under  the  issue  of 
riens  per  descent  or  devise;  that  the  plaintiff  in  that  action  in- 
sisted that  said  deed  was  fraudulent  and  void;  that  that  ques- 
tion was  distinctly  submitted  to  the  jury  by  the  counsel  for  the 
respective  parties,  who  introduced    evidence    concemincr  the 
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same  pro  and  con;  that  the  presiding  judge  charged  the  jiuy 
distinctly  that  said  deed  was  fraudulent  and  void  as  against  the* 
plaintiff;  that  the  jury  found  against  the  defendants  on  the* 
issue  of  riens  per  descent  or  devise,  and  passed  upon  the  validity^ 
of  said  deed  adversely  to  them ;  that  exceptions  were  taken  to 
the  charge  of  the  court  on  that  point,  but  that  the  supreme  court 
affirmed  the  verdict  and  gave  jildgment  thereon;  and  that  the 
question  in  that  action  was  the  same  as  that  involved  in  this» 
The  presiding  judge  excluded  the  evidence  offered  of  these  facts 
as  incompetent. 

The  defendant  further  offered  evideuce  to  show  that  at  the- 
time  of  executing  the  said  deed  the  said  Maria  Osgood  was  in* 
debted  to  double  the  amount  of  her  property,  but  on  objection^ 
the  presiding  judge  excluded  the  evidence,  unless  the  defendant 
could  further  show  either  that  the  said  Maria  and  her  daughter 
actually  intended  by  the  said  deed  to  defraud  the  creditors  of 
the  said  Maria,  or  that  Qenet  knew  of  said  indebtedness  at  the 
time  of  his  marriage,  holding  that  otherwise  the  said  Genet  be- 
came a  bona  fide  purchaser  for  value  by  his  marriage.  The  de- 
fendant did  not  offer  the  evidence  required  on  these  points. 

The  defendant  further  offered  evidence  to  show  that  Gtenet, 
being  one  of  Maria  Osgood's  executors,  knew  that  she  was 
shortly  before  her  death  indebted  to  double  the  amount  of  her 
property;  that  on  the  trial  of  the  action  brought  by  the  Manhat* 
tan  company,  evidence  of  such  indebtedness  was  introduced 
under  the  issue  of  riena  per  detsceril  or  devise,  and  was  contested 
by  Genet  and  wife.  He  also  again  offered  evidence  in  another 
form  to  show  that  the  question  of  the  validity  of  the  deed  from 
the  said  Maria  to  the  said  Martha  B.  was  submitted  to  the  juzy 
in  that  action  and  found  against  the  defendants  therein,  and 
that  the  verdict  was  affirmed  by  the  supreme  court,  and  judg- 
ment given  thereon,  upon  which  execution  was  issued  and  the 
premises  in  question  sold  i6  the  defendant's  grantor,  Sterling. 
The  evidence  on  these  points  was  rejected  by  the  presiding 
judge.  Other  facts  are  stated  in  the  opinion  of  the  chancellor. 
The  judge  instructed  the  jury  that  if  they  found  the  allegations 
made  by  the  plaintiff's  counsel  satisfactorily  proved,  they  should 
find  for  the  plaintiff,  otherwise  for  the  defendant;  and  that  the 
receipt  of  the  surplus  of  the  proceeds  of  the  sale  was  no  bar  to 
the  plaintiff 's  recovery.  Verdict  for  the  plaintiff.  The  defend- 
ant, on  exceptions  to  the  judge's  instructions  and  rulings,  moved» 
in  the  supreme  court,  for  a  new  trial,  which  was  refused,  and 
judgment  given  for  the  plaintiff.     To  reverse  this  judgment,  the 
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defendant  brought  this  writ  of  error.     The  points  relied  on,  so 
far  as  material,  appear  from  the  opinion  of  the  chancellor. 

B.  F.  BuUer  and  O.  C.  Bronson,  attomey^eneral^  for  the  plain* 
tiff  in  error. 

D,  B.  Ogden,  for  the  defendant  in  error. 

Walwobth,  Chancellor.  As  the  judgment  in  the  supreme  courts 
under  which  the  defendant  claims,  was  not  against  the  defendants 
in  that  suit  personally,  nor  against  any  specific  lot  or  property, 
but  generally,  against  the  lands  and  tenements  which  had  come 
to  them  by  descent  or  devise,  if  the  deed  of  May,  1814,  exe- 
cuted by  Maria  Osgood  to  Martha  Brandon  Osgood  was  valid^ 
as  against  the  creditors  of  Mrs.  Osgood  at  the  time  of  her  death,, 
it  is  evident  the  defendant  has  no  right  to  the  lot,  and  it  stiU 
belongs  to  Mrs.  Oenet.  On  the  other  hand,  if  that  deed  was 
Yoid  as  against  the  creditors,  the  legal  title  passed  under  the 
sheriff's  sale,  and  that  title  was  not  divested  by  the  subsequent 
reversal  of  the  judgment  in  this  court.  The  merits  of  this  case, 
therefore,  depend  entirely  upon  the  fact  of  the  validity  or  in- 
validity of  that  deed;  because,  if  it  was  valid,  it  could  not  bo 
either  legal  or  equitable  to  take  the  property  of  Mrs.  Oenet  to 
pay  a  debt  due  from  her  mother  to  the  bank,  as  an  indorsei 
upon  the  notes  of  the  brother. 

The  counsel  for  the  defendant.  Wood,  insisted  on  the  trial, 
that  the  evidence  offered  on  his  part  was  su£Sclent  to  show  the 
deed  of  May,  1814,  fraudulent  in  fuct,  if  not  in  law;  and  even  if 
it  was  not  fraudulent,  the  lessors  of  the  plaintiff  were  estopped 
from  alleging  its  validity,  in  consequence  of  the  verdict  and 
judgment  in  the  suit  against  the  heirs  and  devisees  of  Mrs.  Os* 
good.  Before  I  proceed  to  examine  these  questions,  it  may  h& 
proper  to  notice  the  last  point  made  by  the  counsel  of  Wood 
It  appears  by  the  evidence  that  two  lots,  one  belonging  to  Mrs 
Genet,  and  the  other  to  her  sister,  Susan  K.  Osgood,  were  ad- 
vertised for  sale  by  the  sheriff;  and  that  an  arrangement  was- 
made  between  Oenet  and  the  sister,  by  which  he  received  a 
portion  of  the  surplus  raised  on  the  sale  of  both  lots,  and  she- 
received  the  residue.  The  parties  to  that  arrangement  un- 
doubtedly acted  under  the  supposition  that  the  supreme  court 
had  decided  that  their  deeds  were  invalid,  and  that  their  lota 
must  go  to  pay  the  debt  to  the  bank,  but  neither  of  them  did 
any  act  to  encourage  the  purchasers  to  bid,  or  to  deprive  them- 
selves of  their  legal  rights,  if  the  sale  was  unauthorized.  Even 
iu  a  court  of  equity,  the  most  that  could  be  required  of  Oenet 
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would  be  that  he  should  refund  to  the  purchaser  the  surplus 
moneys,  if  any  remained,  after  deducting  therefrom  the  rents 
and  profits  of  the  lot  from  that  time  to  the  present.  Probably 
the  rents  and  profits  since  1818  would  far  exceed  the  surplus 
moneys,  received  from  the  sheriff.  Again,  Mrs.  Genet  was  not  a 
party  to  that  transaction,  and  could  not  be  deprived  of  her  prop- 
erty by  any  act  of  her  husband.  And  sitting  here  to  review  the 
decision  of  a  court  of  law  as  to  the  legal  title  to  this  lot,  I  do 
not  see  how  this  question  as  to  the  surplus  can  affect  the  de- 
cision of  this  cause. 

Previous  to  the  decision  of  this  court  in  Seward  v.  Jackson^  8 
Cow.  406,  it  was  a  yery  general  opinion  of  the  bar,  founded 
upon  high  authority,  that  a  deed  of  gift  was  absolutely  void 
against  creditors  whose  debts  existed,  or  were  founded  upon 
<x>ntracts  made  previous  to  the  date  of  the  deed.  See  Atherly 
on  Mar.  Set.  212.  Even  since  that  decision,  and  under  the  pro- 
visions of  the  revised  statutes  on  this  subject,  a  purchaser  un* 
4er  a  judgment  obtained  on  such  previous  debt  or  contract, 
-would  probably  have  a  right  to  consider  it  prima  fade  fraud- 
tdent,  so  as  to  throw  upon  the  claimant  under  the  voluntary 
conveyance  the  burden  of  proving  that  the  situation  of  the 
grantor's  property  was  such  as  to  justify  a  belief  that  he  had 
sufficient  to  pay  his  debts,  independent  of  the  land  conveyed. 
It  is  probable,  from  a  reference  to  facts  stated  in  the  reports 
of  the  original  suit  in  the  supreme  court  and  in  the  court  for 
the  correction  of  errors,  that  the  judgment  was  obtained  on 
the  indorsement  of  the  two  notes  mentioned  in  the  special 
-counts  of  the  declaration,  which  were  made  subsequent  to  the 
•conveyance;  but  the  common  counts  were  also  contained  in  the 
•declaration,  and  as  the  defendant  in  this  suit  offered  to  prove 
that  the  debt  for  which  the  recovery  was  had  was  contracted  by 
Mrs.  Osgood  previous  to  the  conveyance,  we  must,  upon  this 
bill  of  exceptions,  take  it  as  true,  that  the  recovery  was  not  on 
those  indorsements,  but  upon  the  money  counts,  and  for  a 
prior  debt.  It  therefore  becomes  necessary  to  inquire  what 
effect  the  subsequent  marriage  had  upon  the  voluntary  con^ 
veyance. 

A  voluntary  conveyance  may  become  valid  by  matter  ex  pasl 
facto,  or  it  may  acquire  validity,  so  far  as  concerns  the  interests 
of  those  who  rest  their  claims  either  upon  marriage,  or  some  other 
valuable  consideration.  Marriage  is  ranked  with  money,  or 
money's  worth,  as  a  valuable  consideration,  and  is  not  merely 
a  good  consideration,  like  that  which  springs  from  the  implied 
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obligation  of  a  parent  to  provide  for  his  children,  or  the 
affection  the  grantor  may  be  supposed  to  feel  for  his  rel- 
atives: 1  Atk.  on  Cony.  374.  Wherever  there  is  a  voluntary 
conveyance  which  is  not  actually  fraudulent  in  the  hands  of 
the  grantee,  if  a  subsequent  marriage  takes  place,  and  the 
conveyance  forms  any  inducement  to  the  marriage,  that  is 
sufficient  to  render  the  conveyance  valid,  not  only  as  against  a 
subsequent  purchaser,  but  also  against  the  creditors  of  the 
grantor:  Verplank  v.  Sterry,  12  Johns.  636  [7  Am.  Deo.  348]; 
S.  C,  1  Johns.  Ch.  251;  Badgers  v.  Langham,  1  Sid.  133;  Kirk 
V.  Clark,  Prec.  in  Ch.  375;*  East  India  Co.  v.  Clavell,  Glib.  Eq. 
37.  The  testimony  of  Fontaine,  which  was  properly  admitted 
for  this  purpose,  shows  that  the  provision  for  the  daughter 
formed  an  inducement  on  the  part  of  Qenet  to  marry  in  the 
the  I  reduced  state  of  his  own  means  to  support  a  family.  Per- 
haps even  that  evidence  was  not  necessary.  There  can  be  no 
doubt  that  Genet  was  aware  of  the  provision  made  for  the 
daughter,  as  the  deed  was  on  record  before  the  marriage;  and 
the  court,  probably,  should  presume  that  it  formed  an  induce- 
ment to  the  marriage  from  his  knowledge  of  the  existence  of  the 
conveyance:  Brown  v.  Carter,  5  Ves.  879;  Atherly  on  Mar.  Set. 
239.  It  is  not  material  to  inquire  whether  the  deed  was  not 
fraudulent  on  the  part  of  the  mother,  on  the  ground  that  she  was 
legally  bound  to  know  that  her  property  would  not  be  sufficient 
to  pay  all  her  debts,  although  it  is  probable  she  was  afterwards 
rendered  insolvent  by  the  failure  of  her  son,  for  whom  she  had 
indorsed  to  a  large  amount,  and  who  was  indebted  to  her  on 
other  accounts  to  more  than  ten  thousand  dollars,  as  appears 
by  the  will. 

If  that  document,  which  was  made  after  this  conveyance  to 
the  daughter,  and  about  the  time  of  the  marriage,  furnishes  any 
evidence  of  the  mother's  opinion  as  to  her  own  solvency,  she 
believed  her  property  at  that  time  was  sufficient  to  pay  all  her 
debts,  and  to  leave  a  balance  of  several  thousand  dollars,  which 
she  gave  in  legacies  to  her  several  children.  Whatever,  how- 
id  ver,  may  have  been  her  opinion,  there  is  not  a  particle  of  proof 
to  induce  a  belief  that  either  of  the  parties  to  the  marriage 
knew  that  she  was  indebted  to  any  extent  whatever;  and  if  Mr. 
and  Mrs.  Genet  had  no  knowledge  of  any  indebtedness  which 
might  defeat  the  conveyance,  they  should  be  protected  as  bona 
fide  purchasers;  for  there  can  not  be  much  doubt  that  both  of 
them  entered  into  the  matrimonial  state,  depending  to  a  consid« 
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erable  extent  upon  this  house  and  lot  as  a  part  of  the  means  of 
supporting  a  family.  Atherly,  indeed,  suggests  that  if  a  con- 
vey ance  on  its  face  contains  no  consideration  but  that  of  natural 
loYC  and  affection,  the  subsequent  marriage  will  probably  not 
render  it  valid  as  against  creditors;  but  he  admits  he  has  not 
been  able  to  find  any  adjudged  case  to  support  that  position, 
and  he  founds  his  opinion  solely  upon  the  hypothesis  that  a 
voluntary  conveyance  is  conclusive  evidence  of  fraud,  as  against 
creditors.  It  having  been  decided  by  this  court,  in  Seward  v. 
Jackson,  that  he  is  wrong  as  to  the  last  position,  the  other  point 
falls  with  it.  By  an  examination  of  the  case  of  the  ManhaUan 
Co.  V.  Osgood  and  others,  15  Johns.  167;  3  Cow.  612,  it  will 
be  seen  that  this  fact  of  the  marriage  of  Genet  after  the  date  of 
the  deed,  and  before  the  death  of  Mrs.  Osgood,  was  not  shown 
on  the  trial  of  that  cause.  The  decision  of  the  supreme  court 
in  that  case  did  not  therefore  embrace  the  question  as  now  pre- 
sented. From  the  examination  I  have  given  the  case,  I  am 
satisfied  Genet  and  wife  had  a  valid  title  to  the  lot  in  Cherry 
street  at  iho  death  of  Mrs.  Osgood,  which  was  not  liable  to  the 
payment  of  her  debts.  It  therefore  becomes  necessary  to  in- 
quire whether  they  have  been  deprived  of  their  legal  rights  by 
the  proceedings  in  the  suit  against  the  heirs  and  devisees,  so  as 
to  be  estopped  from  asserting  their  just  claims  to  the  property. 
If  the  record  of  the  trial  and  judgment  in  the  suit  of  the 
Manhattan  Company  against  the  heirs  and  devisees  of  Mrs. 
Osgood  estopped  the  lessors  of  the  plaintiff  from  setting  up  the 
conveyance  to  Mrs.  Genet  as  a  valid  deed,  I  have  no  hesitation 
in  saying  that  it  was  conclusive  upon  the  rights  of  the  parties. 
There  is  a  certain  class  of  cases  in  which  the  party  may  avail 
himself  of  an  estoppel,  by  pleading  the  same  in  bar  to  a  suit, 
or  in  reply  to  allegations  set  out  in  a  plea.  In  such  cases,  if 
he  neglects  to  make  the  objection  in  that  manner,  and  puts  the 
facts  directly  in  issue,  without  pleading  the  former  verdict  or 
decree  as  an  estoppel,  the  jury  may  find  according  to  the  truth 
of  the  case,  on  the  issue:  Vooght  v.  Winch^  2  Barn.  &  Aid.  662; 
Trevivan  v.  Laivrance,  1  Salk.  276.  But  this  principle  is  only 
applicable  to  those  cases  where  special  pleading  is  required;  it 
does  not  extend  to  actions  assumpsit  where  an  estoppel,  as  a 
former  recovery  or  bar,  is  embraced  within,  and  may  be  given 
in  evidence  under  the  general  issue:  Young  v.  Black,  7  Cranch, 
665.  Neither  does  it  apply  to  cases  where  the  plaintiff's  title  is 
by  estoppel;  or  where  the  party  relying  upon  the  estoppel  has 
had  no  opportunity  to  plead  the  same  specially,  as  a  bar.    From 
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these  principles  it  necessarily  follows  that  in  ejectment,  where 
special  pleading  is  not  allowed,  the  defendant,  in  support  of 
his  possession,  may  give  in  evidence  any  matter  which  would 
have  operated  as  a  bar,  if  pleaded  by  him  by  way  of  estoppel 
to  a  real  action,  brought  for  the  recovery  of  the  same  premises, 
or  to  an  action  of  trespass,  brought  to  try  the  right  to  the  same 
property.  And  the  lessor  of  the  plaintiff,  on  the  other  hand, 
may  give  in  evidence  any  matter  which  might  have  been  replied 
by  him  as  an  estoppel  to  a  plea  of  title  by  the  defendant  in  a 
real  action,  or  in  a  suit  for  trespass. 

I  have  found  myself  somewhat  embarrassed  in  this  case,  from 
the  peculiar  manner  in  which  the  facts  are  presented  on  this 
bill  of  exceptions.  We  see  from  the  record,  that  the  only  ques' 
tion  to  be  tried,  between  the  Manhattan  company  and  the 
children  of  Mrs.  Osgood,  was  whether  any,  and  not  what  lands 
had  come  to  them  by  descent  or  devise.  By  the  report  of  that 
case  in  this  court,  3  Cow.  612,  it  appears  that  the  testatrix  was 
seised  of  real  estate,  besides  the  lots  conveyed  to  her  daughters, 
but  which  was  incumbered  by  heavy  mortgages.  It  also  ap- 
peared, on  the  former  trial  of  the  present  suit,  that  there  was 
other  evidence  on  the  trial  of  the  suit  against  the  children  of 
Mrs.  Osgood,  sufficient  to  sustain  the  verdict  of  the  jury,  al* 
though  they  may  have  been  satisfied  the  deed  to  Mrs.  Genet 
was  not  fraudulent.  Indeed  the  evidence  on  the  first  trial  of 
this  case  showed  a  very  material  difference  in  the  situation  of 
the  two  lots.  As  Susan  was  unmarried,  the  voluntary  deed  to 
her  was  prima  facie  void,  as  against  previous  creditors  of  her 
mother;  but  the  deed  to  Mrs.  Genet,  by  the  subsequent  mar- 
riage, was  made  valid.  A  verdict  can  not  be  urged  as  an  es- 
toppel to  the  litigation  of  a  fact  which  was  not  absolutely  neces- 
sary to  the  finding  of  the  verdict  in  the  previous  suit.  See  7%e 
King  v.  The  InhabOarUa  of  Knaptofl,  4  Dow.  &  By.  469.  And 
the  court  will  never  go  into  an  examination  of  the  jurors  in  the 
former  cause,  to  ascertain  upon  what  grounds  their  verdict  was 
pronounced.  Neither  will  a  verdict  be  considered  as  an  es- 
toppel, merely  because  the  testimony  in  the  first  suit  was  suffi- 
cient to  establish  a  particular  fact.  It  also  appeared,  on  the 
former  trial  of  this  cause,  that  the  judgment  in  Uie  case  of  Ihe 
Manhattan  Company  v.  Osgood  and  others^  had  been  reversed  in 
the  court  for  the  correction  of  erro|:s,  and  the  verdict  set  aside. 
This  was  of  itself  a  sufficient  answer  to  the  verdict,  when  urged 
by  way  of  estoppel:  Mahoney  v.  Ashion,  4  Harr.  &  McH.  295; 
Richardson's  Lessee  v.  Parsons,  I  Harr.  &  J.  253;  Bull.  N.  P. 
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'  234.  In  this  case  the  judgment  did  not  operate  upon  the  lanct; 
the  Terdict  was  a  mere  estoppel  between  the  parties,  and  the  mo- 
ment the  judgment  was  reversed  and  the  verdict  set  aside,  the  es- 
toppel was  gone.  A  purchaser  under  a  judgment  is  entitled  to 
every  benefit  which  the  judgment  creditor  would  have,  had  he 
been  the  purchaser.  And  notwithstanding  the  reversal  of  the 
judgment,  the  purchaser  is  entitled  to  the  land,  purchased  while 
the  judgment  was  in  existence;  but  he  is  not  entitled  to  the  bene- 
fit of  a  collateral  fact  settled  by  the  verdict,  which  verdict  is  after- 
wards set  aside  on  account  of  its  illegality.  In  this  very  case 
the  evidence  on  which  that  verdict  was  founded  was  declared  by 
this  court  to  be  illegal.  I  am  therefore  of  opinion  that  the 
decision  of  the  supreme  court  in  this  case,  by  which  they  set 
aside  the  first  verdict  and  awarded  a  new  trial,  was  correct. 

But  the  counsel  for  the  defendant,  who  were  undoubtedly 
aware  of  these  difiiculties,  have  on  this  last  trial  carefully  ex- 
cluded the  fact  that  the  judgment  had  been  reversed.  They 
also  offered  to  prove  that  the  only  question  before  the  jury,  on 
the  trial  of  the  cause  of  Tlie  Manhattan  Company  v.  Osgood  and 
ethers,  was  as  to  the  validity  of  the  deed  to  Mrs.  Qenet.  The 
supreme  court  passed  upon  the  case  under  a  supposition  that 
it  embraced  the  same  questions  which  they  had  previously  de- 
cided in  favor  of  the  lessors  of  the  plaintifiT.  Although  I  agree 
with  the  opinion  of  Mr.  Justice  Marcy,  that  on  the  facts  as  pre- 
sented to  the  court,  on  the  first  trial,  there  was  no  estoppel,  yet 
from  the  shape  in  which  the  counsel  who  tried  the  cause  have 
suffered  it  to  come  before  this  court,  I  do  not  see  how  we  can 
avoid  reversing  the  judgment,  and  sending  it  back  for  a  new 
trial.  We  can  only  take  judicial  notice  of  the  facts  stated  in 
this  bill  of  exceptions,  although  we  may  be  satisfied  the  facts 
will  be  otherwise  when  the  cause  is  retried.  I  must,  therefore, 
vote  for  a  reversal  of  the  judgment  of  the  supreme  court,  so 
that  a  venire  xle  iiovo  may  be  awarded. 

Seward,  Senator.  What  would  have  been  the  legal  effect  of 
the  former  judgment,  bad  the  record  thereof  been  received  in 
evidence  on  the  trial,  with  such  proof  aliunde,  as  would  have 
identified  the  question  involved  in  the  former  issue  with  that 
which  was  tried  in  this  cause  ?  Would  it  have  been  a  conclusive, 
or  merely  prima  fajde  answer  to  the  plaintiff's  action  ?  The 
supreme  court  held,  when  this  cause  was  first  before  them  (3 
Weud.  40,  the  record  having  on  the  first  trial  been  received  in 
evidence),  and  reaffirmed  when  the  cause  came  again  before 
ihom,  that  the  former  judgment  given  in  evidence  under  the 
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general  issue  was  not  conclusiye  of  the  facts  determined 
thereby;  I  can  not  subscribe  to  this  decision. 

In  regard  to  this,  as  to  almost  all  other  questions  not  defini- 
tively settled,  there  is  a  general  rule,  a  fundamental  principle 
of  law,  and  the  conflicting  adjudication  in  relation  to  it  has 
grown  out  of  the  endeavor  to  apply  such  general  rule  to  par- 
ticular cases.  The  general  rule  in  relation  to  the  subject  be- 
fore us  is  thus  stated  by  Lord  Hardwicke:  "  It  is  an  established 
rule  of  law  that  a  fact  which  has  once  been  directly  decided 
shall  not  be  again  disputed  between  the  same  parties:"  Hugh 
SmU?i8(m'8  case,  cited  in  Bull.  N.  P.  228.  ''Nemo  debet  bit 
vexari  is  the  general  rule,"  said  Chief  Justice  Wilmot:  KUchin 
V.  Campbell,  3  Wils.  808.  The  same  general  rule  is  laid  down 
in  our  elementary  books,  and  is  universally  admitted:  1  PhiL 
Ev.  242,  243;  Norris'  Peake,  63,  64.  Lord  Chief  Justice  De  Grey, 
in  the  Duchess  of  Kingston's  case,  20  State  Trials,  538,  delivered, 
as  the  unanimous  opinion  of  the  judges,  the  following  answer 
to  questions  proposed  by  the  house  of  lords:  "The  judgment 
of  a  court  of  concurrent  jurisdiction,  directly  on  the  point,  is 
as  a  plea,  a  bar,  and  as  evidence  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  question  in  another 
court;  but  a  judgment  is  no  evidence  of  a  matter  which  comes 
collaterally  in  question  merely,  whether  the  court  be  of  con- 
current or  exclusive  jurisdiction."  This  decision  may  be  re- 
garded as  an  attempt  by  th^  judges  to  furnish  a  rule  for  the 
practical  application  of  the  general  rule,  nemo  debet  bis  vexari. 
And  if  the  judges  were  correct,  it  must  be  admitted  that  the  ap- 
plication of  the  general  rule,  in  most  cases,  would  not  be  diffi* 
cult.  Unfortunately,  however,  it  had  long  before,  and  has 
frequently  since  that  decision,  been  held  that  a  former  judgment 
directly  on  the  point  in  question  as  evidence,  is  not  conclusive 
between  the  same  parties  upon  the  same  matter  directly  ia 
question  in  a  subsequent  suit,  and  that  a  judgment  so  given  in 
evidence  is  not  conclusive,  the  supreme  court,  in  delivering 
their  opinion  in  this  case,  justly  say  may  now  be  considered 
as  the  settled  law  in  England;  so  that  the  decision  of  the 
judges  in  the  Duchess  of  Kingston's  case  should  have  been,  that 
a  judgment  of  a  court  of  concurrent  jurisdiction  directly  on  the 
point  is  as  a  plea,  a  bar,  and  as  evidence  prima  facie  between 
the  same  parties,  etc. 

Thus  it  will  be  seen  that  the  general  rule  of  Lord  Hardwicke 
is  so  far  modified  that  it  is  only  when  the  judgment  is  pleaded 
that  it  is  conclusive.     I  have  looked  with  much  care  through 
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the  cases  cited  by  the  counsel,  as  well  as  those  cited  by  the 
court,  to  ascertain  the  grounds  of  the  modification  I  have  men- 
tioned. The  case  of  Trevivan  v.  LatDrance,  1  Saik.  276,  occurred 
in  the  time  of  Queen  Anne.  Thus  early  the  distinction  as  to 
the  effect  of  a  judgment  when  pleaded  and  when  given  in  evi- 
dence was  asserted.  It  was  held,  that  if  the  party  will  not  rely 
upon  the  estoppel  when  he  may,  but  takes  issue  on  the  fact, 
the  jury  shall  not  be  bound  by  the  estoppel,  for  they  are  to 
find  the  truth  of  the  fact  which  is  against  him.  In  the  case  of 
Outram  y.  Morewood,  3  East,  864,  Lord  Ellenborough,  in 
commenting  upon  the  case  of  Evelyn  v.  Haynes,  says  that  a 
former  recovery  is  not  conclusive  in  a  second  action  if  given  in 
evidence  merely  under  the  general  issue,  and  in  order  to  be  an 
estoppel  it  must  be  pleaded  as  such  with  apt  averments.  In 
the  case  of  Vooght  v.  Winch,  2  Barn.  &  Aid.  668,  Abbott,  chief 
justice, *says:  "  Upon  the  second  point  I  am  of  opinion  that 
the  verdict  and  judgment  obtained  for  the  defendant  in  the 
former  action  was  not  conclusive  evidence  against  the  plaintiff 
upon  the  plea  of  not  guilty.  It  would  indeed  have  been  con- 
clusive if  pleaded  in  bar  by  way  of  estoppel.  In  that  case  the 
plaintiff  would  not  be  allowed  to  discuss  the  case  with  the  de- 
fendant, and  for  the  second  time  to  disturb  and  vex  him  by  the 
agitation  of  the  same  question.  But  the  defendant  has  pleaded 
not  guilty,  and  has  thereby  elected  to  submit  his  case  to  a  jury. 
Now,  if  the  former  verdict  was  proper  to  be  received  in  evidence 
by  the  learned  judge,  its  effects  must  be  left  to  the  jury.  If  it 
were  conclusive  indeed,  the  learned  judge  ought  to  have  im- 
mediately nonsuited  the  plaintiff,  or  told  the  jury  that  they 
were  bound  in  point  of  law  to  find  a  verdict  for  the  defendant. 
It  appears  to  me,  however,  that  the  party,  by  not  pleading  the 
former  judgment  in  bar,  consents  that  the  whole  matter  shall 
go  to  a  jury,  and  leaves  it  open  to  them  to  inquire  into  the 
same  upon  evidence,  and  they  are  to  give  their  verdict  upon  the 
whole  evidence  then  submitted  to  the  jury."  Bailey,  justice, 
coincided  with  the  chief  justice,  concumng,  as  did  the  whole 
court,  in  the  reasons  assigned  for  the  judgment.  I  have  thus 
quoted  at  some  leng^h  from  two  of  the  leading  cases  on  the 
present  question,  fox  the  purpose  of  ascertaining  what  are  the 
grounds  of  the  modification  of  the  general  rule,  so  far  as  it  ap* 
plies  to  the  effect  of  a  former  recovery,  when  given  in  evidence 
under  the  general  issue;  and  it  must  be  seen  that  the  only  rea* 
son  assigned,  is  that  the  party,  by  not  pleading  the  former 
judgment  as  an  estoppel,  but  leaving  it  at  large    upon  the 
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pleadiDgs,  waives  it,  or  as  Chief  Justice  Abbott  says,  he  con- 
sents that  the  jury  shall  reinvestigate  the  facts,  and  ^nd  with 
or  against  the  former  verdict,  as  they  shall  deem  proper.  The 
■distinction  is  a  sound  one,  an^^the  reasoning  is  satisfactory, 
because  the  general  rule,  '*  nemo  debet  bis  vexari"  is  still  pre- 
served; the  party  to  be  affected  may  insist  upon  its  protection 
by  pleading,  or  may  waive  it  by  leaving  the  matter  at  large 
upon  the  pleadings.  If  he  will  waive  it  when  he  might  insist 
upon  it,  he  can  not  afterwards  assert  it. 

But  we  come  now  to  a  new  class  of  cases.  In  the  action  of 
ejectment,  the  plea  must  be  the  general  issue.  The  defend- 
ant must  join  in  the  consent  rule,  and  by  that  consent  rule  he 
ts  required  to  plead  the  general  issue  only;  I  speak  of  the  ac- 
tion of  ejectment  as  it  was  previous  to  the  passing  of  the  revised 
statutes.  Now,  indeed,  it  is  enacted  that  the  defendant  shall 
plead  the  general  issue  only  in  ejectment.  In  the  action  of 
ejectment,  therefore,  the  defendant  can  not  plead  that  the 
plaintiff  ought  to  be  precluded  from  his  action  because  a  former 
judgment  had  passed  against  the  plaintiff  upon  the  validity 
of  his  pretended  title.  Here,  then,  is  a  case  in  which  the  de- 
fendant certainly  can  not  be  said  to  waive  the  estoppel,  or  to 
neglect  to  plead  it,  or  to  consent  that  the  jury  shall  pass  upon 
the  question,  he  must  plead  the  general  issue  only,  and  under 
that  issue  the  judgment  must  be  conclusive,  or  else  he  has  not 
the  protection  of  the  general  rule.  Thus  it  will  be  seen  that  in 
such  a  case,  if  the  former  judgment,  when  given  in  evidence 
under  the  general  issue,  is  not  conclusive,  the  defendant's  rights 
are  sacrificed  by  an  exception  to  a  general  rule,  although  in  hia 
case  the  reason  of  the  exception  altogether  fails.  This  diffi- 
culty was  stated  and  surmounted  by  Judge  Marcy,  in  deliver- 
ing the  opinion  of  the  supreme  court  in  this  cause,  when  it  was 
first  before  that  court,  in  the  following  manner:  ''  It  is  to  be 
observed  (he  says)  that  in  these  cases  (the  case  of  Vooghi  v. 
Winch,  and  others  above  cited),  the  defendants  might  have 
pleaded  what  they  offered  as  evidence,  but  in  the  present  case 
the  usual  course  of  pleading  did  not  allow  the  defendant  to  pre- 
sent by  a  plea  what  he  offered  in  evidence  as  conclusive;  but  it 
does  not  seem  very  reasonable  that  this  circumstance  should 
vary  the  effect  of  the  evidence  when  offered  under  the  general 
issue.''  Now,  with  all  deference,  I  think  that  the  learned  judge, 
in  declaring  that  it  does  not  seem  very  reasonable  that  this 
•circumstance  should  vary  the  effect  of  the  evidence,  begs  the 
whole  question,  and  I  confess  to  me  it  seems  much  more  rea* 
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BODable  that  the  effeot  of  the  evidence  should  be  varied  by  the 
inability  .to  plead  the  former  recovery,  than  that  the  juiy  in  a 
second  action  should  be  allowed  to  pass  upon  the  same  question 
once  tried  between  the  same  p^ies,  although  the  defendant  could 
not  plead  the  former  judgment  as  an  estoppel.  In  accordance 
with  the  opinion  I  have  advanced,  are  the  decisions  in  Howar^ 
V.  Mitchell,  14  Mass.  243;  and  in  17  Id.  367,  although  it  must 
be  conceded  that  tbose  decisions  rest  upon  no  other  authoritjr 
than  such  as  is  found  in  the  case  of  Trevivan  v.  Lawrance,  and 
the  other  cases  to  which  I  have  referred.  Having  declared  my 
dissent  to  the  decision  of  the  supreme  court  upon  this  point,  I 
leave  it  as  one  important  to  be  judicially  settled,  but  not  abso- 
lutely necesary  to  the  decision  of  this  cause,  and  pass  to  the 
consideration  of  another  question  presented  by  the  bill  of  excep- 
tions. 

**  It  was  further  held  (says  the  chief  justice  in  delivering  the 
opinion  of  the  supreme  court),  that  the  record  should  have  been 
excluded,  because  in  that  case  the  title  of  the  lessors  to  the  prem- 
ises now  in  dispute  came  in  question  collaterally,  and  that  what 
the  determination  of  the  jury  was  upon  that  title  is  a  matter  of 
infereijco  from  the  judgment.  And  further,  that  it  is  not  the  mat- 
ter adjudicated  in  that  cause,  which  is  sought  to  be  introduced 
as  authority  here,  but  one  of  the  alleged  grounds  of  adjudica- 
tion, and  that  a  ^^articular  ground  of  adjudication  can  never  be 
inferred  and  relied  upon  as  conclusive."  It  is  most  true,  in  the 
language  of  Chief  Justice  De  Grey,  in  the  Duchess  of  Kingston's 
case,  that  a  judgment  is  no  evidence  of  a  matter  incidentally 
cognizable,  nor  of  a  matter  to  be  i<if erred  by  argument,  but  it 
is  much  less  clear  that  this  principle  excludes  the  record  offered 
in  this  cause.  What  is  the  question  in  issue  between  the  par- 
ties in  this  cause?  Most  certainly  it  is  whether  by  virtue  of  the 
deed  from  Maria  Osgood  to  Martha  Brandon  Osgood,  the  lessors 
of  the  plaintiff  have  a  good  title  to  the  premises  in  dispute. 
The  plaintiff  below  holds  the  affirmative  of  the  issue,  and  pro- 
duces that  deed  to  establish  his  title,  and  if  the  deed  be  valid 
against  the  defendant  below,  the  lessors  must  recover.  The 
defendant  below  resists  the  recovery  by  offering  to  prove  that  a 
former  verdict  has  passed  between  the  same  parties  upon  the 
question  of  the  validity  of  the  deed,  by  which  verdict  the  deed 
was  ft  und  to  be  void.  So  far  as  concerns  the  question  now 
under  consideration,  the  propriety  of  receiving  the  record  iu 
evidence  depends  upon  the  manner  in  which  the  question  whicU 
it  determined  arose  on  the  former  trial;  that  is  to  say,  whether 
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it  was  distinctly  the  subject-matter  of  an  issue  or  arose  inci- 
dentally, or  collaterally.  By  reference  to  the  record  it  will  ap- 
pear that  there  were  two  distinct  issues  in  the  former  action^ 
both,  so  far  as  concerned  the  defendants  in  that  suit,  a  part  of 
whom  are  lessors  in  this  suit,  equally  material;  the  first,  whether 
Maria  Osgood  was  indebted  to  the  Manhattan  compauy;  the 
second,  whetl^er  the  defendants  were  seised  of  any  lands  and 
tenements  as  heirs  or  devisees  of  Maria  Osgood.  That  they 
were  seised  of  the  lands  then  in  question,  was  not  disputed  on 
the  trial,  aud  the  evidence  offered  and  rejected  by  the  judge  on 
the  trial  of  this  cause,  was  that  the  sole  question  tried  under 
the  issue  of  rieiis  per  descent,  or  devise,  in  the  former  action,  was 
whether  the  said  premises  were  held  by  the  then  defendants  as 
they  alleged,  by  virtue  of  the  deed  from  Maria  Osgood,  or 
whether  they  held  as  heirs  or  by  devise  from  her.  According 
to  the  terms  of  the  evidence  rejected,  the  validity  of  the  deed 
was  the  determiuing  point  of  that  issue.  If  the  deed  was  valid, 
the  judgment  must  have  been  in  favor  of  the  defendants;  but 
being  invalid,  the  verdict  was  necessarily  in  favor  of  the  plaint- 
iffs. Can  it  be  considered,  then,  that  it  was  merely  incidentally 
or  collaterally  before  the  jury  ?  To  my  mind  it  seems  to  have 
been  affirmatively,  directly,  and  necessarily  in  question. 

But  it  is  said  by  the  supreme  court  that  it  is  by  inference,  by  way 
of  argument  only,  that  it  can  be  ascertained  what  the  determina- 
tion of  the  jury  was  upon  that  title.  The  issue  of  rienaper  descent 
related  to  some  lands;  those  lands  identified,  another  and 
equally  important  question  remained,  which  was,  whether  the 
lands  so  identified  were  held  by  virtue  of  the  deed  from  Maria 
Osgood,  or  by  devise  or  descent  from  her.  The  jury  found  that  the 
lands  identified  were  held  by  devise  and  descent;  they  could 
not  have  so  found  if  they  deemed  the  deed  from  Maria  Osgood 
valid.  The  offer  of  the  defendant  in  the  court  below  was  to 
prove  that  the  invalidity  of  the  deed  was  the  sole  ground  of 
that  adjudication.  Where  the  form  of  the  issue  is  such  that 
except  by  inference  from  parol  proof  it  can  not  be  ascertained 
what  was  the  particular  ground  of  adjudication,  I  submit  it  ia 
too  broad  a  proposition  to  say  that  that  parol  proof  shall  not  be 
received,  and  yet  it  were  useless  to  receive  it  if  the  inference 
may  not  be  drawn  from  it.  Now  all  the  process  of  argument 
necessary  to  ascertain  the  point  decided  by  that  jury  is  this: 
some  lands  of  the  lessors  of  the  plaintiff  were  held  by  them  aa 
heirs  and  devisees  of  Maria  Osgood;  lot  No.  11,  Cherry  street, 
is  those  lands.     But  the  lessors  asserted  that  they  held  those 
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lands  by  Tirtue  of  the  deed  from  Maria  Osgood.  The  juiy 
found,  neyertheless,  that  they  held  them  as  heirs  and  deyisees; 
therefore,  the  jury  must  have  determined  that  deed  of  Maria 
Osgood  was  Toid.  This  argument  consists  of  nothing  more 
than  an  explanation  of  the  questions  necessary  to  understand 
the  issue  and  a  statement  of  the  verdict  as  applied  to  the  ques- 
tions; without  the  statement  the  verdict  is  unintelligible,  and 
the  statement  being  made,  the  verdict  necessarily  explains  the 
determination  of  the  jury.  Having  thus  arrived  at  the  conclu- 
sion, satisfactorily  perhaps  only  to  myself,  that  the  record  ought 
not  to  have  been  rejected  on  the  ground  that  the  facts  which 
it  established  were  collaterally  in  question  in  the  former  suit, 
or  that  the  determination  of  the  jury  upon  the  facts  can  be 
:a8certained  by  argument  only;  a  further,  a  still  more  difBcult 
and  equally  important  question,  touching  the  introduction  of 
the  record  as  evidence,  remains  to  be  considered. 

The  supreme  court  say:  '*The  conclusion  therefore  is,  that 
the  record  offered  in  this  case  was  not  proper  evidence,  because 
it  does  not  appear  from  the  record  itself  that  the  fact  now  in 
issue  was  in  issue  in  the  former  suit,  and  directly  decided 
therein."  If  this  be  a  sound  rule  of  evidence,  it  will  be  per- 
ceived at  once  that  there  are  very  many  oases  in  which  a  party 
must  be  deprived  of  the  protection  of  a  former  judgment,  upon 
the  same  question  directly  in  issue  between  the  same  parties, 
and  very  little  examination  would  be  necessary  to  convince  us 
that  the  number  of  cases  is  veiy  limited  in  which  the  record, 
unaided  by  averments,  would  afford  su£Scient  evidence  to 
identify  the  fact  which  was  in  issue.  Let  us  take  the  issue  in 
the  very  case  before  us.  The  issue  is  whether  the  defendant 
below  evicted  James  Jackson  from  the  possession  of  the  prem- 
ises in  question.  The  declaration  avers  that  he  did  so  evict, 
and  the  plea  denies  the  allegation.  The  verdict  must  be  that 
he  did  so  evict,  and  the  judgment  for  the  recovery  of  a  sup- 
posed term  is  consequent  upon  such  a  verdict.  Now,  can  the 
wit  of  man  discover,  by  such  a  record  alone,  a  single  fact  liti- 
^ted  between  the  parties?  Nay,  more:  the  declaration  goes 
for  three  messuages  and  thirty  rods  of  grounds,  situate  in  the 
city  of  New  York,  and  the  supreme  court  have  rendered  judg- 
ment for  the  possession  of  the  lands  and  tenements  demanded. 
Who,  by  the  aid  of  this  record  alone,  could  locate  the  premises 
in  question  ?  But  it  may  be  said  that  the  action  of  ejectment  is 
one  8ui  generis;  it  is  granted.  Let  us  take,  then,  the  action  of 
trover,  in  which  there  is  required  great  certainty  in  identifying 
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the  property  demanded^  and  jet  even  the  record  in  that  aotion, 
unaided  b}'  an  averment  of  the  identity  of  the  property,  would 
never  be  a  bar  to  a  subsequent  action.  In  assumpsit,  there  are 
eertain  general  counts  under  which  evidence  may  be  given  with 
very  great  latitude,  and  it  is  left  to  a  bill  of  particulars,  which 
is  not  necessarily  furnished,  and  when  furnished,  never  be- 
comes a  part  of  the  record,  to  specify  the  particular  subject- 
matter  of  the  action.  These  illustrations  are  presented  for  the 
purpose  of  showing  that  the  rule  laid  down  in  the  opinion  of 
the  supreme  court  can  not  be  correct  without  some  qualifica- 
tion— some  averments  must  go  with  the  record.  But  what 
averments  must  go  with  the  record  ?  this  is  the  question.  Most 
assuredly,  I  answer,  such  averments  as  will  distinguish  and 
identify  the  subject-matter  of  the  former  action. 

The  principle  thus  far  is  decided  in  the  case  of  Young  et  al.  v. 
Black,  7  Cranch,  565;  4  Cow.  280;  Gardner  v.  BucJcbee,  3  Id. 
125  [15  Am.  Dec.  256].  It  is  sustained,  also,  by  the  precedents 
of  pleas  of  former  judgments  as  estoppels,  and  although  the 
rule  as  broadly  laid  down  by  the  supreme  court,  is  found  fre- 
quently asserted,  yet  there  is  hardly  a  case  in  which  it  has  been 
held  that  parol  evidence  was  not  admissible  to  explain  to  what  the 
record  related;  but  the  evidence  so  to  be  admitted  will  vary  ac- 
cording to  the  nature,  or  I  might  rather  say  the  form  of  the 
issue  contained  in  the  record.  If  the  issue  be  joined  by  special 
pleading,  generally  much  less  latitude  of  evidence  will  be  re- 
quired to  explain  the  subject-matter  tried  than  will  be  neces- 
sary where  the  issue  is  general.  But  supposing  it  will  be  con- 
ceded that  evidence  may  be  given  to  identify  and  explain  the 
subject-matter  to  which  the  record  refers,  we  do  aot  yet  obtain 
a  rule  for  the  admissibility  of  the  evidence  which  may  be  offered 
for  those  purposes.  The  rule  will  still  require  some  qualifica- 
tion, because  too  great  latitude  of  evidence  would  be  allowed  by 
it.  This  qualification,  I  think,  is  found  in  the  case  of  Gardner 
V.  Buckbee,  3  Cow.  125  [15  Am.  Dec.  256],  and  in  Burl  v.  Slem* 
burgh,  4  Id.  659  [15  Am.  Dec.  402],  and  consists  in  this:  That 
if  the  fact  or  grounds  upon  which  the  former  judgment  pro- 
ceeded do  not  appear  from  the  record  itself,  the  issue  contained 
in  the  record  must  be  obviously  such  that  the  facts  or  grounds 
alleged  might  legitimately  have  been  given  in  evidence  under  it; 
and  when  it  is  proved  that  such  facts  or  grounds  were  bo  given 
in  evidence,  then  that  from  the  issue  itself  and  the  verdict  it 
appear  that  those  facts  must  have  been  necessarily  and  directly 
in  question  and  determined,  and  that  upon  such  grounds,  and 
un  ctlicr.  niTT  f  ihe  verdict  have  b33D  found. 
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From  the  view  I  have  taken  of  this  case,  not  unsupported  bj 
authorities,  I  deduce  this  principle:  that  a  former  judgment  may 
be  given  in  evidence,  with  such  parol  evidence  as  is  necessary 
to  show  the  grounds  upon  which  it  proceeded,  and  that  where 
such  grounds  from  the  form  of  the  issue  do  not  appear  from 
the  record  itself,  it  is  competent  to  prove  the  same,  provided 
that  the  grounds  alleged  be  such  as  might  legitimately  have 
been  given  in  evidence  under  the  issue,  and  such  that  when  it 
is  proved  they  were  given  in  evidence,  it  appears  by  the  verdict 
and  judgment  that  tbey  must  have  been  directly  and  necessarily 
in  question  ns  the  grounds  of  the  verdict.  Let  us,  then,  try  by 
this  rule  the  evidence  offered  by  the  plaintiff  in  error  in  the 
court  below  on  the  trial  of  this  cause.  The  lessors  of  the 
plaintiff  on  that  trial  made  out  their  title  to  the  premises  in 
question  by  the  deed  from  Maria  Osgood  to  Martha  B.  Osgood 
(now  Genet),  and  upon  that  deed,  and  that  alone,  rested  the 
title  of  the  lessors.  The  defendant  (the  plaintiff  in  orror  in 
this  court)  offered  in  evidence  the  record  of  a  judgment  of  the 
supreme  court,  in  an  action  wherein  the  president  and  directors 
of  the  Manhattan  company  were  plaintiffs,  and  the  lessors  of 
the  plaintiff  were  defendants,  and  one  of  the  issues  was, 
whether  they,  the  lessors,  with  the  other  defendants,  were 
seised  of  certain  lands  as  heirs  and  devisees  of  Maria  Osgood; 
the  verdict  of  the  jury  upon  that  issue  was,  that  they  were  so 
seised  of  certain  lands  and  tenements — thus  far  the  record. 
The  plaintiff  in  error  then  offered  to  explain  the  record;  to 
prove  that  the  lands  in  question  in  that  suit  were  the  same  with 
thope  to  recover  which  this  suit  was  brought;  that  on  the  former 
trial,  the  defendants,  now  lessors,  claimed  title  to  those  prem- 
ises by  virtue  of  the  deed  from  Maria  Osgood,  and  upon  no 
other  ground;  that  to  resist  that  claim,  the  plaintiffs  alleged 
that  the  deed  was  fraudulent  and  void  as  against  them;  that 
the  question  of  the  validity  or  invalidity  of  that  deed  was  the 
only  question  submitted  to  the  jury  under  that  issue.  Now, 
then,  it  must  be  admitted  that  the  grounds  of  that  verdict  do 
not  appear  upon  the  record  itself,  neither  can  it  be  denied  that 
the  deed  itself,  and  the  evidence  introduced  to  prove  it  fraudu* 
lent  and  void,  were  legitimately  admissible  under  that  issoe^ 
and  being  proved,  it  is  equally  certain  that  when  this  evidence, 
and  this  evidence  alone,  was  submitted  to  the  jury  under  that 
issue,  it  was  necessarily  and  directly  in  question,  and  must 
have  been  the  grounds  of  the  verdict.  Had  the  verdict  been 
for  the  defendants  in  that  suit,  the  deed  must  necessarily  have 
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been  deemed  valid,  but  being  for  the  plaintiffs,  the  deed  must 
have  been  found  to  be  Toid.  That  the  plaintiff  in  error  stands 
in  the  relation  of  privy  to  the  president  and  directors  of  the 
Manhattan  company,  the  plaintiffs  in  the  former  action,  is  a 
proposition  too  obvious,  I  think,  to  admit  of  argument. 

I  close  these  remarks  as  I  commenced  them,  nemo  debet  bis 
vexari.  This  question  has  been  once  tried  between  the  parties, 
and  the  plaintiff  iu  error  ought  not  to  be  compelled  to  litigate 
it  anew.  I  can  discover  no  qualification  of  the  general  rule 
which  ought  to  deprive  him  of  its  protection.  I  will  not  look 
beyond  the  case  to  inquire  whether  it  is  probable  that  tho 
plaintiff  in  error  can,  on  a  new  trial,  make  the  proof  he  has 
offered,  or  whether  the  judgment  may  not  have  been  reversed, 
and  what  the  effect  of  that  reversal  might  be  as  regards  the 
rights  of  the  parties.  Confining  myself  to  the  case  as  it  appears 
before  this  court,  I  am  of  opinion  that  the  judgment  of  the 
supreme  court  ought  to  be  reversed. 

The  court  being  unanimously  of  the  opinion  that  the  judg- 
ment of  the  supreme  court  ought  to  be  reversed,  it  was  accord- 
ingly reversed. 

Res  Adjudicata  as  Estoppel.— See  Cutler  v.  Cose,  18  Am.  Deo.  182,  and 
other  cases  in  this  series  cited  in  the  note  thereto.  Wood  v.  Jackson  ia  a  lead- 
ing authority  on  this  subject  in  New  York.  It  is  cited  to  the  point  that  a 
former  recovery  is  admissible  in  evideoce  under  the^neral  issue,  where  there 
is  no  opportunity  to  prove  it,  and  is  then  as  conclusive  as  if  pleaded,  in  Wood 
V.  Jackson,  18  Wend.  117,  118,  per  Maison,  Senator.  This  was  the  same  case 
which  was  again  brought  to  the  court  of  errors  after  another  trial  below,  and 
it  was  finally  decided  in  accordance  with  the  doctrine  laid  down  by  the  chan- 
cellor in  the  foregoing  opinion,  that  the  reversal  of  the  judgment  did  away 
with  the  estoppel.  The  case  is  also  referred  to  in  Youfig  v.  Rummell,  2  Hill, 
480;  KniglU  v.  Dunlop,  4  Barb.  41;  Constant  v.  Ftaks,  2  Ed.  Ch.  332;  Embury 
V.  Conner,  3  N.  Y.  62*2;  WhUe  v.  Coaisworih,  6  Id.  143,  and  Dunkel  v.  WiUs, 
11  Id.  427»  as  authority  with  respect  to  tho  admissibility  and  conclusiveness 
of  a  former  recovery  under  the  general  issue,  and  in  Wilcox  v.  Lee,  26  How. 
Pr.  422;  S.  C,  1  Eob.  359,  1  Abb.  Pr.  K.  S.  255,  as  to  the  conclusiveness  of 
a  former  recovery  generally.  So  to  the  point  that  where  the  same  question 
is  not  involved,  a  former  recovery  is  no  bar,  in  Quackenhush  v.  Ehle,  5  Barb. 
473,  and  Knox  v.  Ilexter,  42  N.  Y.  Sup.  Ct.  (Jones  &  S.)  10.  So,  that  a  judg- 
ment recovered  on  technical  grounds  is  no  bar,  in  Vaughan  v.  O^Brien,  57 
Barb.  495;  S.  C,  39  How.  Pr.  518,  and  that  a  reversal  of  the  judgment  re- 
moves the  estoppel,  in  Smith  v.  FrankJiM^  13  Hun,  491 ;  but  that  such  rever- 
sal does  not  disturb  the  title  of  a  purchaser  imder  the  judgment,  in  Clarke  v. 
Davenport,  1  Bos.  121;  Holder  v,  Sackett,  2  Abb.  Pr.  475,  and  Graham  v. 
Bleakie,  2  Daly,  60.  That  parol  evidence  is  admissible  to  show  what  was  the 
precise  question  in  issue  in  the  former  suit,  where  it  is  not  apparent  in  the 
record,  is  held  also  on  the  authority  of  Wood  v.  Jackson,  in  Bebee  v.  Elliott,  4 
Barb.  459;  Baker  v.  Rand,  12  Wend.  161;   Davis  y,  Talcott,  14  Barb  620; 
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Stedman  v.  Putchm,  34  Id.  221;  ff arris  v.  Harris,  36  Id.  95;  Boyce  v.  Buri^ 
42  Id.  361;  Briggs  v.  Wells,  12  Id.  569;  AppUUm  v.  Warner,  51  Id.  270; 
WhMe  V.  Madison,  26  N.  Y.  130;  S.  C,  26  How.  Pr.  491;  BirekheadT.  BrSwn, 
6  Sand.  151;  Kerr  v.  Hays,  35  N.  Y.  337;  Pierce  v.  TvJtOe,  58  Id.  651r  i2ey- 
nolds  V.  Oanier,  66  Barb.  313;  i^Vanto  v.  Ireland,  4  Laos.  281,  283. 

The  case  is  cited,  also,  in  Candee  v.  BurTce,  1  Hun,  549;  S.  C,  4  N.  Y.  Snp. 
Ct.  (Thomp.  &  C.)  145,  to  the  point,  that  receiving  the  surplus  on  a  sale  on 
execution  does  not  preclude  a  party  from  disputing  the  validity  of  the  sale; 
and  in  Watson  v.  Le  Row,  6  Barb.  490,  to  the  p(»nt  that  an  antecedent  cred- 
itor has  a  right  to  require  one  claiming  under  a  voluntary  conveyanoe  from  the 
debtor,  to  rebut  the  presumption  of  fraud. 
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[8  Wkxdxll,  85.] 
CoNYEYANCES  OF  OiTT  LoTS  are  not  governed  in  all  respects  by  the  same 

principles  of  construction  as  are  applicable  to  grants  of  property  in  the 

country.     Per  Walworth,  Chancellor. 
Right  of  Wat  as  a  mebe  Kitbal  SEBYiruDB  is  confined  to  a  convenient 

passage  from  the  property  granted  to  the  public  road  or  highway.    Per 

Walworth,  Chancellor. 

CoirVEYANCX    OF    A    CiTT    BuiLDINO    LOT    AS    BOUNDKD    BY  A  StBEET  of  a 

certain  width,  implies  in  the  grantee  a  right  to  have  such  street  kept 
open  in  front  of  his  lot  for  the  benefit  of  light  and  air  as  well  as  for  a 
mere  passage-way.     Per  Walworth,  Chancellor. 

Grant  of  soch  a  Lot  as  Bounded  in  the  Eeab  by  an  Alley  or  street 
entitles  the  grantee  to  have  it  kept  open  also  for  the  purpose  of  light 
and  air,  and  as  a  passage-way  to  his  garden  or  stable.  Per  Walworth^ 
Chancellor. 

Qrantqb  of  City  Lots  with  Refsrbngb  to  a  City  Plan  will  not  be  per- 
mitted by  a  court  of  equity  without  an  express  or  implied  reaervation 
of  the  right,  to  shut  up  the  streets  adjacent  to  such  lot&  Per  Wal- 
worth, Chancellor. 

Q&antor's  Interest  in  Streets  by  which  he  has  bounded  lots  conveyed, 
either  specifically  or  with  reference  to  a  city  map  upon  which  they  are 
marked,  is  a  mere  legal  title  subject  to  the  urban  easement  or  right  of 
his  grantees  to  have  them  permanently  kept  open.  Per  Walworth^ 
Chancellor. 

Where  such  Streets  are  Subseqttently  Opened  as  Public  Btrxrb»  tba 
grantor  is  entitled  to  nominal  damages  only.  Per  Walworth,  ChaooeUor, 
and  Sherman,  Senator. 

Pbivatb  Property  may  be  Taken  for  a  Publio  Street,  under  tiie  an* 
thority  of  the  legislature,  upon  maldng  just  compensation.  Per  Wal* 
worth,  Chancellor,  and  Sherman,  Senator. 

Amendments  to  the  Constitution  of  the  United  States,  adopted  at  tii« 
first  session  of  congress,  are  restrictions  upon  the  powers  of  the  general 
government  only,  and  not  upon  those  of  the  states.  Per  Walworth, 
Chancellor. 

Benefit  to  the  Owner  of  Land  Taken  for  a  Street,  in  improving  the 
value  of  Ilia  adjacent  property,  may  be  set  off  against  his  damages* 
/'»/■  Walwortli,  Chancellor. 
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MoDB  OT  AsGEBTADONO  THE  CoMPBKSATioir  to  be  made  to  the  owners  oi 

land  taken  for  streets  is  within  the  discretion  of  the  legislatnre.     Per 

Walworth,  Chancellor,  and  Sherman,  Senator. 
Assessment  of  the  Damages  by  Commissionebs,  as  provided  by  statnte 

in  such  cases,  is  constitutionaL    Per  Walworth,  Chancellor,  and  Sher* 

man,  Senator. 
Ck>Ksrrn7TioNAL  Provision  Segusino  the  Bight  or  Jukt  Trial  relatesr 

to  the  trial  of  issnes  of  fact  in  civil  and  criminal  proceedings  in  conrta 

of  justice,  and  not  to  the  assessment  of  damages  from  the  exercise  of 

the  power  of  eminent  domain.    Per  Walworth,  Chancellor. 
Dedication  of  a  Street  may  be  established  either  by  length  of  time  or  by 

an  act  so  unequivocal  as  to  require  no  time  to  warrant  the  presnmptioiv 

Per  Sherman,  Senator. 
User  of  a  Street  for  Twentt  Years  by  permission  of  the  owner  is  suf 

ficient  to  establish  a  dedication.     Per  Sherman,  Senator. 
Laying  oxtt  of  Streets  and  of  Lots  Fronting  thereon  by  the  owner 

of  the  land,  and  the  sale  of  such  lots  to  purchasers  who  immediately 

build  thereon,  are  sufficient  to  constitute  a  dedication.     Per  Sherman^ 

Senator. 
Fee  in  a  Street  Passes  bt  a  CoNVETANcaE  of  lots  bounded  thereon,  so  far 

as  it  fronts  the  lots.    Per  Sherman,  Senator. 

Error  from  the  supreme  court  to  reyerse  a  judgment  of  that 
court  a£Srming,  on  certiorari,  a  confirmation  by  the  justices  of 
the  same  court  acting  as  commissioners  under  the  statute, 
of  the  report  of  commissioners  of  estimate  and  assessment, 
assessing  the  damages  of  the  plaintiff  in  error  at  one  dollar 
from  the  opening  of  Ridge  street  in  New  York  city  as  a  public 
street,  and  the  benefit  to  his  adjoining  lands  at  forty-one  dollara 
and  thirty-seyen  cents,  and  assessing  his  damages  from  opening 
Attorney  street  as  nothing,  and  the  benefit  to  his  adjoining 
lands  at  fifty-three  dollars  and  ninety-six  cents.  The  facts  and 
the  objections  made  to  the  judgment  are  sufficiently  stated  in 
the  opinions  of  the  chancellor  and  Senator  Sherman. 

H.  W.  Warner  and  A.  Van  VecJUen,  for  the  plaintiff  in  error. 

B.  Emmett  and  D,  B.  Ogden,  for  the  defendants  in  error. 

Walworth,  Chancellor.  There  seems  to  be  a  yery  little  dispute 
as  to  the  facts  in  this  case.  But  an  important  question  arises  as 
to  the  rights  of  the  plaintiff  in  error,  as  against  the  persons  to 
whom  he  had  conyeyed  certain  building  lots  in  the  city  of  New 
York.  His  counsel  haye  also  raised  and  argued  seyeral  consti- 
tutional objections  to  the  mode  in  which  damages  are  directed 
to  be  assessed  by  the  laws  regulating  the  laying  out  and  alter- 
ing streets  in  that  city,  which  it  will  be  necessary  briefly  to  con* 
sider. 

Some  twenty  or  thirty  years  since,  the  plaintiff  in  error  was 
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the  owuer  of  a  tract  of  land  in  New  York  which  was  laid  out 
into  city  lots,  and  delineated  on  the  city  map,  with  streets  run- 
ning through  the  same  in  different  directions,  in  the  manner  in 
which  city  and  town  plots  are  usually  laid  out  and  delineated. 
A  great  portion  of  these  lots,  lying  in  different  parts  of  the  tract, 
were  sold  by  the  plaintiff  from  time  to  time  to  various  indi- 
viduals for  building  lots;  and  in  the  conveyances  were  described 
as  bounding  on  the  streets  adjacent  thereto,  as  laid  down  on 
the  city  map.  It  does  not  appear  by  whom  the  original  plan  or 
allotment  of  this  tract  was  made;  neither  does  it  seem  to  be 
very  material.  The  streets  laid  down  upon  the  map  were  not 
public  highways,  but  there  can  be  no  doubt  that  the  lots  were 
sold  by  the  plaintiff  and  purchased  by  the  grantees  with  refer- 
ence CO  the  city  map,  and  under  the  expectation  that  they  were 
ultimately  to  be  used  as  building  lots.  The  plaintiff  in  his  affi- 
davit says,  that  in  consequence  of  the  reservation  of  particular 
portions  of  the  land  for  streets,  whenever  the  corporation  of  the 
city  should  see  fit  to  open  the  same,  he  bounded  all  the  lots 
which  he  disposed  of  upon  the  said  streets  adjoining  the  same, 
in  every  case  reserving  to  himself  the  ground  appropriated  for 
the  streets,  and  all  the  advantages  and  emoluments  which  might 
accrue  when  the  streets  should  be  assessed  and  valued  by  the 
corporation.  I  presume  the  plaintiff  did  not  intend  to  swear 
that  each  conveyance,  executed  by  him,  contained  such  reserva- 
tion in  express  teims,  but  that  such  is  his  opinion  of  the  legal 
effect  of  the  conveyances  of  the  lots  bounding  them  by  the 
streets.  The  commissioners  of  estimate  and  assessment  came 
to  a  different  conclusion  as  to  the  legal  effect  of  the  conveyances, 
and  they  accordingly  reported  that  the  plaintiff  was  the  owner 
of  the  several  pieces  of  land  appropriated  for  streets,  but  subject 
to  the  easement  or  right  of  way  over  the  same  in  the  parties  en- 
titled to  lands  and  premises  bounded  by  and  fronting  on  these 
streets. 

It  can  not  be  necessary  to  examine  the  question,  whether  by 
implication  of  law,  a  legal  right  of  way  was  granted  to  the  pur- 
cbusers  of  lots  bounded  on  these  streets;  neither  do  the  princi- 
ples of  construction,  applicable  to  grants  of  property  in  the 
country,  apply  to  conveyances  of  city  lots.  The  right  of  way 
as  a  mere  rural  servitude,  is  confined  to  a  convenient  passage 
from  the  property  granted,  to  the  public  road  or  highway.  As 
this  is  all  that  is  usually  wanted  for  the .  use  of  the  premises 
granted,  although  the  lot  is  bounded  upon  several  roads,  the 
law  gives  to  the  grantee  nothing  more  than  convenient  passages 
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to  and  from  the  premises  granted;  but  upon  the  same  principle 
on  which  the  law  implies  a  grant  of  a  convenient  way  as  inci- 
dent to  a  lot  or  farm  in  the  country,  the  grant  of  a  building  lot 
in  the  city,  described  in  the  conveyance,  or  in  the  town  plot  to 
which  it  refers,  as  bounded  by  streets  or  alleys  of  a  certain 
vridth,  implies  a  right  in  the  grantee  to  have  the  street  kept 
open  in  front  of  his  lot  for  the  benefit  of  light  and  air,  as  well 
as  for  a  mere  passage  to  and  from  the  premises;  if  it  is  bounded 
by  a  street  or  alley  in  the  rear,  the  grantee  is  entitled  to  have 
that  kept  open  also  for  the  same  purposes  of  light  and  air,  as 
well  as  for  a  necessary  passage  to  the  rear  of  his  building,  or 
to  his  garden  or  stables.  Where  the  owner  of  city  property 
has  sold  portions  of  the  same  for  building  lots,  with  reference 
to  a  city  plan,  a  court  of  equity  would  not  permit  him  to  shut 
up  the  streets  adjacent  to  the  lots  granted,  without  an  express 
or  implied  reservation  of  such  a  right.  It  is  therefore  not  very 
material  to  inquire  whether  the  right  to  have  these  streets  kept 
open  for  the  benefit  of  the  plaintiff's  grantees  was  a  legal 
right,  implied  byHhe  terms  of  the  grant,  or  whether  it  was  a 
mere  equitable  right,  arising  from  the  situation  and  nature  of 
the  property  granted.  I  am  inclined  to  think,  however,  if  the 
lots  are  conveyed  as  bounded  by  these  streets,  or  with  reference 
to  the  city  map,  which  showed  they  were  bounded  by  streets  of 
a  particular  width,  the  grantees  acquired  a  legal  right  a%  against 
the  grantor,  to  have  those  streets  kept  open  for  the  benefit  of 
the  property  granted;  and  in  either  point  of  view,  the  plaintiff 
bad  no  equitable  claim  to  charge  his  grantees  or  their  assigns 
with  the  full  value  of  these  streets,  estimating  them  as  building 
lots.  All  that  he  had  any  right  to  claim  was  the  value  of  the 
streets  to  him,  subject  to  the  right  of  his  grantees  to  have  them 
permanently  kept  open;  in  other  words,  the  mere  value  of  the 
legal  title,  subject  to  this  easement,  or  urban  servitude.  If  this 
is  all  the  damage  he  is  entitled  to  claim,  I  presume  it  will  not 
be  disputed  that  his  damages  by  having  the  property  converted 
into  public  instead  of  private  streets,  is  merely  nominal. 

But  it  is  said  that  the  law  which  authorizes  the  taking  of  pri- 
vate property  in  the  city  of  New  York  for  a  public  street  is  un- 
<!onstitutional,  on  the  ground  that  the  legislature  can  not  au- 
thorize private  property  to  be  taken  for  public  use  without  the 
intervention  of  a  jury.  If  the  plaintiff  is  right  on  this  point, 
then  no  damages  could  be  awarded  to  him,  and  his  right  to  the 
street  remains  as  it  was  before  the  commencement  of  these  pro- 
ceedings; and  all  the  streets  which  have  been  laid  out  in  the 
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city  of  New  York  for  the  last  twenty  years  are  wholly  nnaathor- 
ized  and  invalid,  except  in  those  cases  where  the  owners  of  the 
land  have  voluntarily  given  up  their  property  for  the  use  of 
streets.  I  apprehend,  however,  this  court  will  not  arrive  at 
such  a  conclusion.  The  assessment  of  damages  by  commis- 
sioners, instead  of  a  jury,  is  supposed  to  be  in  violation  of  those 
amendments  of  the  constitution  of  the  United  States,  which, 
provide  that  no  person  shall  be  deprived  of  Lis  property  with- 
out due  process  of  law;  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation;  and  that  in  suits  at 
common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved.  I 
have  formerly  had  occasion  to  examine  the  question  how  far 
these  amendments  of  the  constitution  of  the  United  States  were 
restrictive  upon  the  power  of  the  individual  states;  and  the  con- 
clusion at  which  I  arrived  was,  that  all  the  amendments  adopted 
by  congress  at  its  first  session,  and  afterwards  sanctioned  by 
the  requisite  number  of  states,  were  intended  to  be  restrictive 
upon  the  government  of  the  United  States  and  upon  its  officers 
exclusively:  see  Jackson  v.  Wood,  2  Cow.  818,  n.  b.  The  pre- 
amble which  was  prefixed  to  these  amendments,  as  adopted  by 
congress,  is  important  to  show  in  what  light  that  body  consid- 
ered them.  This  preamble  has  not  usually  been  published  iD 
connection  with  these  amendments;  it  will  be  found  in  the 
journal  of  the  federal  convention,  as  published  in  conformity 
to  a  resolution  of  congress,  and  is  as  follows:  "  The  conventions 
of  a  number  of  the  states,  having  at  the  time -of  their  adopting 
the  constitution  expressed  a  desire,  in  order  to  prevent  miscon- 
struction or  abuse  of  its  powers,  that  further  declaratory  and 
restrictive  clauses  should  be  added;  and  as  extending  the 
grounds  of  public  confidence  in  the  government  will  best  insure 
the  beneficent  ends  of  its  institution,  resolved,"  etc.,  that  the 
following  articles  be  proposed,  etc.  When  we  take  into  con- 
sideration the  fact  that  this  preamble  was  added  by  the  senate 
after  they  had  amended  the  resolution  of  the  house  by  expung- 
ing therefrom  the  only  article  proposed  as  restrictive  upon  the 
powers  of  the  states;  and  when  it  is  known  that  these  amend- 
ments were  introduced  into  congress  by  Mr.  Madison,  in  con- 
sequence of  the  objections  which  had  been  made  in  the  state 
conventions  to  the  unlimited  powers  given  by  the  constitution 
to  the  general  government,  I  think  it  is  very  evident  that  the 
amendments  were  intended  to  apply  to  the  general  government 
oul}',  for  the  purpoKH  of  restricting  and  limiting  its  powers,  bul 
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without  any  iDtention  of  limiting  or  controlling  state  legisla- 
tion. But  as  the  same  provisions  substantially  are  now  con- 
tained in  the  constitution  of  this  state,  it  becomes  necessary  to 
inquire  whether  there  is  anything  in  the  manner  in  which  the 
property  of  individuals  is  taken  for  public  streets  in  the  city  of 
New  York,  or  in  the  mode  of  ascertaining  compensation  there- 
for, which  conflicts  with  the  provisions  of  that  instrument. 

lb  is  not  denied  that  the  legislature  have  the  power  to  author- 
ize the  taking  of  private  property  for  the  purpose  of  public 
streets,  upon  making  just  compensation  to  the  owners;  but  it  is 
insisted  by  the  plaintiff's  counsel  that  the  increased  value  of 
adjacent  property  belonging  to  the  same  individual  can  not  be 
set  off  against  the  loss  or  damage  sustained  by  him  in  taking 
his  property  for  a  street,  and  be  considered  as  a  just  compen- 
sation for  the  property  so  taken ;  and  that  in  all  cases  the  dam- 
age must  be  ascertained  by  the  verdict  of  a  jury.  I  have 
recently  had  occasion  to  examine  these  questions  also,  in  the 
case  of  Beekman  v.  The  Saratoga  and  Schenectady  Railroad  Com* 
pany^  (which  is  not  yet  reported),  and  came  to  the  conclusion 
that  both  of  these  objections  were  untenable.  The  owner  of 
the  property  taken  is  entitled  to  a  full  compensation  for  the 
damage  he  sustains  thereby,  but  if  the  taking  of  Lis  property 
for  the  public  improvement  is  a  benefit  rather  than  an  injury  to 
him^  he  certainly  has  no  equitable  claim  to  damages.  Besides, 
it  is  a  well-settled  principle,  that  where  any  particular  county, 
district,  or  neighborhood  is  exclusively  benefited  by  a  public 
improvement,  the  inhabitants  of  that  district  may  be  taxed  for 
the  whole  expenses  of  the  improvement,  and  in  proportion  to 
the  supposed  benefit  received  by  each.  In  this  case,  if  the 
whole  value  of  the  property  taken  for  a  street  in  the  city  of 
New  York  is  allowed  to  the  individual  owner,  the  proprietors  of 
the  adjacent  lots  must  be  assessed  for  the  purpose  of  paying 
that  amount,  and  if  the  individual  whose  property  is  taken  is 
the  owner  of  a  lot  adjacent,  that  lot  must  be  assessed  ratably 
with  the  others.  It  therefore  makes  no  difference  whether  he 
is  allowed  the  whole  value  of  the  property  taken  in  the  first 
instance,  and  is  assessed  for  his  portion  of  the  damage,  or 
whether  the  one  sum  is  offset  against  the  other  in  the  first 
place,  and  the  balance  only  is  allowed. 

The  mode  of  ascertaining  damages  by  commissioners  had 
been  extensively  practiced  in  this  state  previous  to  the  adoption 
of  the  new  constitution.    As  this  was  well  known  to  the  mem- 

1.  3  Palge'8  Oh.  46;  S.  0.,  poH. 
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bers  of  the  conventioii  who  framed  that  instrumeat,  and  to  the 
people  who  adopted  it,  when  they  directed  that  private  prop- 
erty should  not  he  taken  for  public  use  without  just  compen- 
sation, but  said  nothing  as  to  the  manner  in  which  such  com- 
pensation should  be  ascertained,  it  is  to  be  presumed  they 
intended  to  leave  that  subject  to  the  discretion  of  the  legisla- 
ture, to  be  regulated  in  such  manner  as  might  be  prescribed  by 
law. 

The  provision  of  the  constitution  relative  to  the  trial  by  juiy 
relates  to  the  trial  of  issues  of  fact,  in  civil  and  criminal  pro- 
ceedings in  courts  of  justice,  and  has  no  relation  to  cases  of  this 
kind.  Although  damages  have  frequently  been  ascertained  by 
the  oaths  of  twelve  freeholders,  both  before  and  since  the  adop- 
tion of  the  constitution,  yet  these  are  not  jury  trials  within  the 
spirit  or  meaning  of  that  provision. 

I  am,  therefore,  of  opinion  that  the  plaintiff  in  error  has  re- 
ceived full  compensation  for  the  land  taken  for  the  street,  by 
the  enhanced  value  which  he  must  have  obtained  on  the  sale  of 
the  lots  adjacent  to  the  same,  and  that  the  amount  of  nominal 
damages,  to  which  he  was  probably  entitled,  has  been  legally 
ascertained  and  allowed  to  him  in  the  report  of  the  commission- 
ers of  estimate  and  assessment.  The  judgment  of  the  supreme 
court  should  therefore  be  affirmed. 

Shebman,  Senator.  By  the  return  to  the  writ  of  error  in  this 
case,  it  appears  that  Bidge  and  Attorney  streets  were  to  be 
opened  from  Division  street,  past  Grand,  to  Broome  street,  a 
distance  of  about  five  hundred  and  ninety  feet  in  Attorney,  and 
four  hundred  and  sixty-three  feet  in  Bidge  street,  running 
parallel  with  each  other,  distant  one  block  apart,  and  extend- 
ing two  blocks  in  length,  making  four  sections  of  streets,  by 
being  intersected  by  Grand  and  Broome  streets.  These  blocks 
have  long  been  more  or  less  improved  and  built  upon,  by  the 
owners  of  lots,  and  are  now  principally  covered  with  buildings. 
The  whole  of  the  ground  was  originally  owned  by  John  B.  Liv- 
ingston, the  plaintiff  in  error,  and  he  still  continues  to  be  the 
owner  of  several  lots  in  some  of  the  blocks  fronting  on  these 
streets,  but  in  the  section  of  Bidge  street,  between  Division  and 
Grand  sti^eets,  he  is  not  the  owner  of  any  lot,  having  sold  out 
the  whole  of  his  interest  in  fee. 

Although  the  proceeding  by  the  corporation  purports  to  be 
the  opening  of  these  streets,  it  is  a  proceeding  more  on  paper 
than  in  fact;  for  the  streets  have  been  opened,  and  traveled, 
and  used,  for  a  great  number  of  years.     But  the  proceeding 
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became  necessary  to  settle  and  extinguish  individual  claims, 
and  to  vest  the  title  of  these  streets  in  the  corporation.  It 
was  likewise  necessary  to  justify  the  corporation  in  pitching, 
paving,  and  keeping  them  in  repair,  at  the  public  expense,  for 
the  accommodation  of  the  inhabitants  residing  on  the  lota 
fronting  on  these  streets.  Doubts  were  entertained  whether 
this  could  legally  be  done  without  Mr.  Livingston's  consent,  if 
the  fee  of  the  street  is  in  him;  for  it  appears  to  be  settled 
law,  that  an  interference  with  the  soil  of  a  road  or  street,  or 
even  the  cutting  down  of  a  tree  growing  on  the  same  by  one 
person,  when  the  fee  is  in  another,  is  a  trespass. 

By  the  statute  under  which  the  commissioners  proceeded,  it 
became  their  duty  to  estimate  the  damage  for  the  ground  taken 
for  the  street,  and  to  award  to  the  owner  a  just  compensation 
for  the  same,  according  to  his  interest  therein;  and  whatever 
such  damage  shall  amount  to,  is  required  by  the  act  to  be  as* 
sessed  upon,  and  paid  by  the  present  owners  of  lots  and  houses 
fronting  on  the  streets,  or  being  within  half  blocks  each  way. 
The  commissioners  estimated  the  damage  of  the  plaintiff  in 
error  for  his  interest  in  the  ground  of  these  streets  as  nominal, 
whereas  he  claimed  to  be  paid  the  full  value  of  the  ground,  and 
at  the  rate  adjoining  lots  were  selling  for. 

In  order  to  arrive  at  the  proper  conclusion  in  ascertaining 
the  rights  of  the  parties  in  this  case,  two  inquiries  necessarily 
present  themselves  for  consideration:  1.  Were  these  streets 
dedicated,  previous  to  the  appointment  of  commissioners,  by  the 
acts  of  Mr.  Livingston  and  the  operation  of  law  ?  2.  Did  the 
fee  of  the  streets  belong  to  Mr.  Livingston,  or  to  the  owners  of 
the  adjoining  lots,  as  incident  or  appurtenant  to  their  grants  f 
Some  facts  were  conceded  in  argument,  explanatory  of  the  case 
on  both  sides.  The  plaintiff  in  error  states  in  his  affidavit,  that 
this  plot  of  ground  was  originally  delineated  on  the  chart  of  the 
city  as  reservations  for  the  streets  in  question,  whenever  the 
corporation  should  see  fit  to  open  the  same;  and  by  a  reference 
to  this  chart  or  map  referred  to  in  argument,  it  appeared  to 
bear  date  in  1803,  was  put  on  file  at  the  request  of  Mr.  Living- 
ston, and  that  afterwards  he  began  selling  off  lots,  giving  deeds 
in  fee  simple  to  the  purchasers,  and  bounding  them  by  these 
streets  according  to  the  map  on  file.  The  streets  were  thrown 
open,  and  the  grantees  of  lots  went  on  building  and  improving 
on  the  line  of  these  streets,  from  the  commencement  down  to 
the  present  day .  It  does  not  appear  that  the  corporation  did 
anything  in  relation  to  the  opening  of  these  streets,  except  per- 
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Butting  a  map  to  be  made  of  them,  accordlDg  to  the  plan  agreed 
upon.  They  had  no  authority  to  open  them^  or  to  remove  the 
fences.  From  all  that  appeared,  the  fair  inference  to  my 
mind  is,  that  these  streets  have  been  opened  and  used  with 
the  consent  and  approbation  of  Mr.  Livingston,  for  twenty 
years  and  moi*e.  It  was  according  to  the  common  experience 
of  the  conduct  of  men,  that  he  should  encourage  and  promote 
the  opening  of  these  streets,  as  the  population  of  the  city  ex* 
tended  out  upon  the  island,  so  as  to  render  unproductive  fields 
available  by  the  sale  and  improvement  of  lots.  And  it  is  very 
evident  that  these  streets,  and  the  individuals  who  were  in- 
duced to  purchase  the  lots,  and  expend  their  money  in  building 
upon  them,  enhanced  the  value  of  his  property.  It  would  be, 
to  my  mind,  an  act  of  injustice  to  compel  these  purchasers  to 
pay  for  a  right  of  way,  which  I  think,  included  in  their  con- 
tracts and  paid  for,  on  receiving  their  deeds.  I  presume  it  is 
jnot  doubted  that  each  purchaser  of  a  lot  has  a  right  of  way 
4>ver  the  land  of  the  grantor,  where  it  surrounds  him,  whether 
open  or  closed,  to  and  from  a  public  highway.  This  principle, 
it  is  true,  is  applicable  to  the  grantees  only. 

Bui  the  more  important  question  is,  has  there  been  in  this 
case  what  the  law  calls  a  dedication  of  these  streets,  not  only 
to  the  grantees,  but  to  the  public  at  large  ?    There  are  two 
modes  of  establishing  the  dedication  of  a  street:  one  by  length 
of  time,  the  other  by  an  act  so  unequivocal  in  its  nature  as  to 
require  no  time  to  warrant  a  presumption.    In  11  East,  376, 
and  in  1  Burr.  133,  it  was  decided  that  where  a  person  suffers  a 
piece  of  ground  to  remain  open,  and  permits  it  to  be  used  as  a 
public  thoroughfare  for  a  number  of  years,  he  shall  be  pre- 
sumed to  have  abandoned  it  to  the  public.     Formerly,  twenty 
years  was  thought  necessary,  but  it  was  afterwards  decided  that 
twelve,  and  subsequently  eight  years'  use  of  a  highway,  was 
sufficient  length  of  time  to  authorize  the  presumption  of  a  dedi- 
cation.    In  Rex  V.  Lloyd,  1  Campb.  N.  P.  260,  it  was  held,  if  the 
owner  of  ground  throws  open  a  passage,  and  neither  marks,  by 
putting  up  any  visible  bar  or  distinction,  that  he  means  to  pre- 
serve all  his    rights,  nor  excludes  persons  from  passing  over 
it,  he  shall  be  presumed  to  have  dedicated  it  as  a  public  way. 
In  Strange,  1004,  it  was  held  a  sufficient  dedication,  that  the 
plaintiff  some   years  since  had  built  a   street  upon  his  own 
ground,  which  had  ever  since  been  used  as  a  highway;  but  that 
trespass  might  be  maintained  for  an  injury  done  to  the  soil,  the 
plaintiff  being  the  owner  of  the  adjoining  ground.     In  Woodyer 
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▼.  Hodden,  6  Taunt.  125,  Chambre,  J.,  Bays:  "  No  particu- 
lar time  in  this  case  is  necessaiy,  as  evidence  of  dedication;  it 
is  not  like  a  grant  presumed  from  length  of  time.  If  the  act  of 
dedication  is  unequivocal,  it  may  take  place  immediately;  as, 
for  instance,  if  a  man  builds  a  row  of  houses  on  each  side  of  a 
strip  of  ground,  making  it  a  street  leading  into  another  street^ 
and  sells  or  lets  these  houses,  it  is  instantly  a  dedication,  and  a 
public  highway.  If  it  be  not  so,  every  one  that  passes  over  it 
is  a  trespasser,  unless  he  gets  the  owner's  consent."  On  either 
ground,  I  think  there  was  a  clear  dedication  of  the  easement, 
or  right  of  way  to  the  public.  On  the  score  of  length  of  time, 
the  case  will  justify  a  user,  by  the  permission  of  the  plaintiff, 
for  something  like  twenty  years;  and  on  the  other  hand,  by 
making  these  strips  of  ground  streets,  laying  out  lots  fronting 
on  both  sides,  selling  them,  and  by  buildings  being  immediately 
put  up  by  the  purchasers,  the  facts,  in  my  opinion,  are  sufficient 
to  constitute  a  dedication  at  the  time. 

The  first  case  reported  in  our  books  of  a  dedication  of  a  street 
in  the  city  of  New  York,  is  that  of  Mercer  street,  in  4  Cow 
542,  which  was  referred  to  by  counsel,  as  one  which  the  judges 
themselves  say  was  decided  upon  an  erroneous  principle,  aris- 
ing from  the  want  of  a  more  full  development  of  facts,  and 
thorough  examination  of  the  principle.  This  decision  was 
made  in  1828,  and  in  the  case  of  Lewis  street,  the  decision  was 
corrected  by  the  same  court,  without  the  intervention  of  the  court 
of  errors.  In  the  case  of  Mercer  street,  the  judges  sent  back 
the  report  of  the  commissioners  for  awarding  nominal  damages 
to  the  owner,  intimating  that  the  owner  was  entitled  to  the 
value  of  ordinary  ground.  It  is  very  probable  that  had  it  not  been 
for  that  decision,  this  cause  would  not  have  been  brought  to 
this  court;  but  in  the  subsequent  case,  the  court  went  more 
fully  into  the  subject,  and  decided  that  the  original  owner  of 
the  soil,  Mr.  Bayard,  was  entitled  only  to  nominal  damages. 
It  was  there  made  a  question  whether  he  was  entitled  to  the 
fee.  The  facts  in  that  case  were  somewhat  different  from  this, 
though  the  principle  was  the  same.  Mr.  Bayard  had  opened  a 
street  through  his  ground  about  four  or  five  years  before,  and 
sold  off  his  lots  fronting  on  the  same;  and  the  doubt  which  ap« 
peared  to  exist  was,  whether  it  had  become  a  thoroughfare  or 
highway,  and  in  whom  was  the  fee  of  the  road.  My  impression 
in  that  case  is,  that  he  had  parted  with  the  fee  as  well  as  the 
right  of  way.  But  the  subsequent  case  of  Lewis  street,  2  Wend. 
472,  again  decided  the  principle  in  favor  of  nominal  damages. 


632  Livingston  v.  Mayor  of  New  York.  [New  York^ 

Another  question  raised  in  argument  in  this  case  is,  in  whom 
was  the  fee  of  these  streets  at  the  time  the  commissioners  were 
appointed?  Was  it  in  Mr.  LivingBton,  throughout  the  whole 
extent  of  the  streets,  or  only  coextensive  with  his  ownership  of 
adjoining  ground  ?  A  man  may  have  a  right  of  way,  without 
having  an  interest  in  the  fee;  and  if  such  a  person  interferes 
with  the  soil  under  the  surface,  or  uses  it  in  any  other  way  than 
for  passing  and  repassing,  he  is  responsible  as  a  trespasser  to 
the  owner  of  the  fee.  Coke  says,  2  Inst.  705,  "  the  fee  of  the 
road  is  in  the  lord  of  the  manor,  or  the  land  owners  on  both 
sides  of  the  way;"  and  the  same  doctrine  is  recognizee*  in  1 
Burr.  145.  In  the  case  of  Jackson  ex  dem.  Yates  y.  Hathway,  15 
Johns.  147,  the  court  say  that  the  fee  is  in  the  owner  of  the  soil 
adjoining,  and  he  may  maintain  trespass  or  ejectment,  and  ex- 
ercise all  rights  and  powers  not  inconsistent  with  the  right  of 
way;  if  he  sells  it  by  boundaries  that  exclude  the  road,  the  fee 
in  the  road  does  not  pass  as  an  incident;  but  if  he  bounds  it  on 
the  side  of  the  road,  or  along  a  highway,  or  upon  a  highway,  or 
running  to  a  highway,  there  is  reason  to  intend  the  party  meant 
the  middle  of  the  highway.  In  6  Mass.  454,  the  owner  of  the 
adjoining  ground  brought  trespass,  for  stopping  up  a  drain 
under  a  road.  He  was  a  purchaser  in  fee,  by  an  ordinaiy  deed 
from  a  former  owner;  and  it  was  decided  that  he  was  entitled  to 
the  fee  of  the  road,  subject  to  the  easement,  and  might  sink  a 
drain,  or  construct  a  watercourse  for  a  mill  across  the  road, 
below  the  surface,  as  he  owned  on  both  sides,  and  might  main-- 
tain  trespass  for  disturbing  them.  In  3  Mason,  280,  Judge 
Story,  speaking  of  this  principle,  says:  "  The  good  sense  of  thia 
doctrine  is,  that  under  the  grant  of  a  thing,  whatever  is  parcel 
of  it,  or  necessary  to  its  beneficial  enjoyment,  or  in  common  in- 
tendment is  included  in  it,  passes  to  the  grantee."  In  1  Day, 
103,  the  subject  is  fully  examined,  and  it  is  there  held,  that 
when  the  owner  of  the  adjoining  soil  sells  to  the  grantee  by  the 
usual  deed  of  seisin  and  warranty,  he  takes  the  right  of  soil  in 
the  highway,  subject  to  the  public  right  of  passage;  and  that 
although  there  was  a  clause  in  the  deed,  saving  and  excepting 
the  highway,  it  was  decided  not  to  be  a  reservation  of  the  fee  of 
the  road,  it  being  held  to  be  inconsistent  and  void.  Several 
other  cases,  1  Yeates,  167;  9  Serg.  &  B.  9;  1  Pick.  122,  go  to  es- 
tablish the  same  doctrine.  In  these  cases  it  is  held  that  the 
owners  of  the  soil  on  each  side  take  the  fee,  as  appurtenant  to 
the  grant,  each  to  the  middle  of  the  road,  or  ad  JUum  vus^  and 
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is  similar  to  a  grant  bounded  by  a  river  not  navigable^  as  de- 
cided in  15  Johns.  195. 

It  is  unreasonable  that  an  owner  who  has  sold  his  ground  ad« 
joining  a  road  or  street,  should  retain  what  can  be  of  no  use  to 
him — the  right  of  bringing  trespass  for  injuries  to  the  soil;  but 
it  is  important  to  the  owner,  who  has  an  immediate  interest  in 
the  preservation  of  the  road,  and  often  under  the  necessity  of 
using  the  soil,  taking  earth  and  stones,  putting  down  trees, 
making  drains  and  vaults,  and  for  a  variety  of  other  purposes. 
Nothing  would  appear  more  unreasonable  than  that  he  should 
be  subject  to  an  action  of  trespass  for  so  doing.  This  princi- 
pie  does  not  apply  to  the  whole  extent  of  these  streets,  but  as  far 
as  the  plaintiff  sold  out  adjoining  ground,  so  far,  in  my  opinion^ 
the  fee  of  the  street  is  in  the  present  owners.  What  kind  of  a 
reservation  Mr.  Livingston  made,  as  alluded  to  in  the  case — 
what  was  its  nature,  or  whether  he  made  any  reservation  of  the 
fee— does  not  appear,  and  was  denied  in  argument.  If  this 
doctrine  applies  to  that  section  of  Bidge  street,  between  Division 
and  Grand  streets,  where  Mr.  Livingston  owned  no  adjoining 
ground,  then  he  has  received  an  adequate,  if  not  more  than  an 
adequate  compensation. 

As  to  the  constitutional  question,  I  admit  that  taking  a  man's 
property,  without  his  consent,  is  one  of  the  highest  powers  thai 
is  exercised  under  the  constitution,  and  ought  to  be  used  with 
great  caution.  Yet,  such  are  the  terms  of  that  instrument  or 
compact,  made  by  the  sovereign  people  of  this  state,  of  whom 
Mr.  Livingston  is  one,  that  private  property  may  be  taken  for 
public  purposes,  on  making  a  just  compensation  therefor.  This 
compact  has  been  reconfined  [reconfirmed]  by  the  people  since 
the  passage  of  the  act  in  question.  The  next  inquiry  is,  has 
this  property  been  taken  by  due  process  of  law,  and  has  a  just 
compensation  been  made  therefor?  On  this  last  point  I  have 
given  my  views.  On  the  other,  I  am  of  opinion  that  if  the 
mode  of  taking  rests  with  the  legislature,  and  they  have  pre- 
scribed one  which  operates  alike  on  all  whom  it  affects,  and  is 
not  individual  or  partial,  it  is  valid,  and  embraced  within  the 
constitutional  limits. 

Without  entering  further  into  this  inquiry,  I  must  say  that 
the  arguments  advanced  are  not  sufficient  to  convince  my  mind 
that  the  law  under  which  the  commissioners  acted  is  invalid. 
The  law  has  been  so  long  recognized  by  the  state  courts,  and 
by  various  acts  of  the  legislature,  and  the  principle  introduced 
into  so  many  other  laws,  that  I  should  require  other  and  stronger 
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reasons  than  those  urged  in  argument,  to  convince  my  mind  of 
its  unconstitutionality;  the  effect  of  which  would  probably  be 
to  throw  open  to  litigation  all  acts  done  under  the  same,  for  the 
twenty  years  it  has  been  in  operation.  I  am  of  opinion  that 
justice  has  been  done  in  this  case,  and  am  therefore  in  favor  of 
affirming  the  judgment 

The  court  being  unanimously  of  the  opinion  that  the  judg- 
ment of  the  supreme  court  ought  to  be  affirmed,  it  was  affirmed 
■accordingly. 

Eminent  Domain. — Aa  to  what  uses  justify  the  ezerciae  of  the  power  of 
eminent  domain,  see  Beekman  v.  Saratoga  etc,  B.  R.  Co,,  potiy  and  note.  The 
owner  of  a  limited  interest  in  property  condemned  for  pnblio  use  is  entitled  to 
compensation  to  the  extent  of  that  interest:  Ex  parte  J«nmnfjs,  16  Am.  Dec.  447. 
The  principal  case  is  cited  as  authority  on  various  points  connected  with  the 
exercise  of  the  power  of  eminent  domain  as  follows:  That  one  who  has  con- 
veyed  land,  bounding  it  on  a  street,  is  entitled  only  to  nominal  damages  when 
the  street  is  afterwards  opened  as  a  public  street:  JUaUrr  qf  Thirty-Mcond 
Street,  19  Wend.  129;  that  the  right  of  trial  by  jury  does  not  apply  to  thia 
•class  of  cases:  Hart  ▼.  Mayor  etc,  of  Albany,  9  Wend.  590;  Matter  of  Smithy 
10  Id.  458;  that  the  mode  of  ascertaining  the  compensation  in  such  cases  ia 
within  the  discretion  of  the  legislature:  Bloodgood  v.  Mohawk  etc,  R,  R.  Co., 
18  Wend.  51;  Matter  of  SoutJtem  Boulevard,  3  Abb.  Pr.  N.  S.  450;  MengcM 
V.  City  of  Albany,  47  How.  Pr.  250;  that  the  amendments  to  the  constitution 
•of  the  United  States,  adopted  at  the  first  session  of  congress,  apply  only  to 
the  general  government:  People  \.  White,  11  Barb.  31;  that  in  street  cases 
the  justices  of  the  supreme  court  act  as  commissioners  in  a  subordinate  and 
limited  capacity:  Striker  v.  Kelly,  7  Hill,  19;  that  the  benefit  to  the  adjacent 
property  of  the  owner  of  laud  taken  for  a  street  may  be  set  off  against  his 
damages:  PeopU  v.  Mayor  etc,  of  Brooklyn,  6  Barb.  217i  where  the  principal 
•case  is  referred  to  as  "the  leading  case  on  this  subject;''  S.  C,  9  Id.  543. 
where  Brown,  J.,  denies  the  soundness  of  Livingston  v.  Mayor  etc  q/  New 
York,  on  this  point;  Bells  v.  City  of  Williamshurgh,  15  Id.  257;  Long  Island 
R.  R.  Co,  V.  Bennett,  10  Hun,  93;  that  the  district  exclusively  benefited  by 
an  improvement  may  be  taxed  for  the  whole  expenses  thereof:  Clarke  v.  City 
<if  Rochester,  24  Barb.  484;  S.  C,  14  How.  Pr.  214. 

The  case  is  also  recognized  as  authority  on  the  following  points:  That  a 
conveyance  bounded  on  a  street,  not  opened  for  public  use,  carries  a  right  of 
way  therein  as  between  the  parties:  Willovghby  v.  Jenks,  20  Wend.  97; 
Cliamjdin  v.  Layion,  18  Id.  411;  that  a  street  mtay  be  established  by  dedica- 
tion: Pearsall  v.  Post,  20  Wend.  116;  S.  C,  22  Id.  35,  per  Eld  wards,  senator; 
that  the  public  have  simply  a  right  of  passage  in  a  highway,  and  that  the 
fee  remains  in  the  owner  of  the  soil;  Grijfin  v.  Martin,  7  Barb.  30S;  People 
v.  White  J  11  Id.  31.  So  where  land  is  conveyed,  as  bounded  on  a  street  or 
alley  not  laid  out,  the  fee  remains  in  the  owner,  subject  to  a  right  of  way  in 
the  grantee:  Clements  v.  Village  of  West  Troy,  16  Barb.  258;  and  g  nerally 
the  conveyance  of  laud  bounded  on  a  street  does  not  pass  the  fee  in  the 
street:  Bartow  v.  Draper,  5  Duer,  149.  It  was  held,  however,  in  Adams  ▼. 
Rivers,  11  Barb.  393,  citing  the  ]jrincipal  case,  that  where  land  is  bounded 
on  a  street  it  extends  to  the  middle  line  thereof;  so  in  Bissell  v.  New  York 
€tc,  R,  R.  Co.,  23  N.  Y.  61,  as  between  grantor  and  grantee.    In  Adam$T, 
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Saratoga  etc,  R,  U,  Co,^  1 1  Wend.  450,  the  principalcase  is  cited  on  the  point  that 
m  dedication  can  not  be  revoked.  So  in  CliUd  v,  ChappeU,  9  N.  T.  256,  to  the 
point  that  an  express  dedication  operates  immediately  in  the  nature  of  an 
estoppel;  and  in  Badeau  v.  Mtad^  14  Barb.  387,  to  the  point  that  the  doc* 
triue  of  dedication,  as  applied  to  city  lands,  does  not  apply  to  rural  lands. 
In  Peo  le  v.  Kerr,  27  N.  Y.  201,  the  distinction  taken  by  the  chancellor  in 
the  foregoing  opinion  between  mral  and  urban  servitudes  is  noticed  with  ap- 
proval. In  OrinntU  v.  Kirtland,  2  Abb.  N.  0.  396;  &  C,  6  Daly,'  359,  the 
principal  case  is  referred  to  as  not  involving  any  question  of  the  acceptance 
oi  a  dedication. 


Wendell  t\  Jackson  ex  dem.  The  People. 

[8  Wkhdbll,  183.] 
PEOPUS  OF  THE  StaTB  SuOCEEDEB  TO  THE  BlOHTS  OF    THE  CbOWK    On  tht 

declaration  of  independence.     Per  Walworth,  chancellor. 

People  arm  Ownebs  of  all  Lands  within  the  state  not  granted  to  others 
or  lost  by  adverse  possession.  The  presumption  is,  therefore,  that  they 
own  all  lands  which  have  never  been  granted  by  them,  until  the  contraiy 
appears.     Per  Walworth,  chancellor. 

Proof  that  Land  was  Vacant  within  the  time  required  to  make  title  by 
adverse  possession  is  sufficient  prima  facie  to  enable  the  people  to  re* 
cover  the  same  in  ejectment     Per  Walworth,  chancellor. 

If  Land  can  not  be  Located  to  Corbespond  with  all  the  Calls  in  a 
patent,  the  direction  indicated  by  the  description  must  be  followed  in 
running  around  the  premises,  especially  where  the  angles  are  not  marked 
by  natural  or  artificial  monuments.     Per  Walworth,  chancellor. 

Where  Several  Particulars  are  Given  in  a  Patent,  all  of  which  are 
necessary  to  ascertain  the  land  intended,  nothing  will  pass  that  does  not 
correspond  with  all  those  particulars.     Per  Walworth,  chancellor. 

Conveyance  bt  Metes  and  Bounds,  without  any  other  description,  must 
pass  what  is  contained  within  those  boundaries,  though  the  quantity 
be  greater  or  less  than  was  supposed.     Per  Walworth,  chancellor. 

False  or  Mistaken  Particulars  or  Boundaries,  in  the  description  in  a 
patent,  may  be  rejected.     Per  Walworth,  chancellor. 

Conveyances  are  Supposed  to  be  Made  in  Actual  View  of  the  premises  by 
the  parties  thereto.     Per  Walworth,  chancellor. 

Natural  or  Artificial  Monuments  must  Generally  Control  the  courses 
and  distances  in  a  patent     Per  Walworth,  chancellor. 

Where  the  Beginning  Point  in  a  Patent  is  Identified  by  satisfactory 
evidence,  the  location  of  the  premises  must  be  commenced  at  that  point 
and  the  courses  and  distances  pursued,  although  by  doing  so  a  point,  men- 
tioned in  a  patent  issued  a  few  days  afterwards,  as  one  of  the  comers,  is 
not  reached,  and  although  it  may  bo  necessary  to  exclude  some  of  the 
courses  and  distances,  and  part  of  the  land  supposed  to  be  conveyed. 
Per  Walworth,  chancellor. 

Ebrob  from  the  supreme  court  in  an  action  of  ejectment 
brought  hj  the  attorney-general  in  the  name  of  the  people,  to 
recover  certain  premises.     The  facts  relied  upon  by  the  plaintiff 
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are  stated  in  tbe  opinion  of  the  chancellor.  The  defendant 
claimed  that  the  premises  were  included  in  a  tract  called  Boad 
Patent  No.  2,  or  in  another  called  Hoffman  township.  The 
former  patent  was  issued  May  8,  1795,  the  latter  May  16,  1795. 
The  description  in  the  first  patent  is  given  in  the  chancellor's 
opinion.  The  Hoffman  township  patent  described  the  land  in- 
cluded therein  as  follows:  "Beginning  at  a  large  clump  of 
rocks  on  the  west  bank  of  the  Scaroon  lake,  at  the  north-east 
corner  of  a  tract  of  three  thousand  five  hundred  acres  of  land 
granted  to  John  Thurman  [being  the  tract  designated  in  the 
former  patent],  running  thence  north  fifty  degrees  west  one 
hundred  and  fifty-three  chains,  thence  south  forty  degrees  west 
one  hundred  and  five  chains  and  fifty  links  to  the  north-east 
bounds  of  township  No.  24,  in  Totten  and  Crossfield's  purchase/' 
etc.  The  position  of  the  south-east  comer  of  Totten  and  Cross^ 
field's  purchase,  which  was  referred  to  as  the  beginoing  point 
in  the  first  patent,  was  established  by  satisfactory  evidence. 
Beginning  at  that  point  and  following  the  courses  and  distances 
in  the  first  patent,  it  was  found  that  the  premises  in  question 
were  excluded,  and  also  that  the  distance  to  Scaroon  lake  along^ 
the  third  course  was  not  more  than  half  that  given  in  the  patent, 
and  that  running  the  fourth  Hue  from  the  end  of  the  third  it 
crossed  the  first  above  the  place  of  beginning,  the  last  course 
and  distance  being  wholly  lost,  and  the  quantity  of  land  falling 
short  nearly  one  half  of  that  specified  in  the  patent.  A  survey 
was  made  on  this  plan  by  one  Webster.  The  defendant,  how- 
ever, claimed  that  the  clump  of  rocks  mentioned  in  the  Hoffman 
township  patent  should  be  made  the  place  of  beginning,  and 
the  courses  and  distances  reversed.  The  consequence  of  this 
would  be  that  the  two  first  courses  in  both  patents  would  be 
identical,  every  course  and  distance  in  the  first  patent  would  be 
satisfied,  and  the  quantity  specified  therein  would  be  conveyed. 
According  to  this  location  the  premises  in  suit  would  be  in- 
cluded in  the  first  patent,  and  the  south-west  corner  of  the  tract 
would  be  nearly  a  mile  north  of  that  claimed  by  the  plaintiff  to 
be  the  eastern  comer  of  township  No.  24  of  Totten  and  Cross- 
field's  purchase.  The  circuit  judge  charged  the  jury  that  if  they 
should  find  that  the  easternmost  corner  of  township  No.  24  was 
a  certain  and  ascertained  boundary,  and  that  beginning  at  that 
point  and  running  the  first  two  lines,  the  premises  in  question 
would  be  excluded,  they  should  find  for  the  plaintiff.  Verdict 
for  the  plaintiff.  A  motion  for  a  new  trial  based  on  exceptions 
to  the  instructions,  was  overruled  by  the  supreme  court  and 
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judgmeDt  given  for  the  plaintiff,  to  reverse  wbicli  this  writ  of 
error  was  prosecuted.  The  points  at  issue  sufficiently  appear 
from  the  opiDions  of  the  chancellor  and  of  Mr.  Senator  West* 
oott. 

J.  L.  Wendell  and  D.  RusseU,  for  the  plaintiff  in  error. 

<?.  C,  Bronson,  attomey-generdl,  for  the  defendant  in  error. 

Walworth,  Chancellor.  The  people  of  this  state,  upon  the 
declaration  of  independence,  succeeded  to  all  the  rights  of  the 
crown,  and  they  are  the  owners  of  all  the  lands  within  the  lim- 
its of  the  state,  except  such  as  have  been  granted  to  others,  or 
where  their  title  has  been  lost  by  adverse  possession.  Where 
lands  have  never  been  granted  by  them,  they  are  presumed  to 
be  the  owners,  until  the  contrary  appears;  and  in  such  cases, 
they  can  give  no  other  evidence  of  their  title  than  that  pro- 
duced on  this  trial.  The  attorney-general  proved  that  the 
premises  in  question  were  vacant  and  unoccupied  thirty  years 
before  the  trial,  and  that  the  first  clearing  thereon  was  made 
about  twenty-four  years  previous  to  the  commencement  of  the 
auit,  which  had  been  pending  four  years  at  the  time  of  the  trial, 
in  June,  1829.  This  was  presumptive  evidence  of  right  in  the 
people  of  this  state  at  the  time  Ruel,  under  whom  the  defend- 
ant claimed,  went  into  possession.  As  that  possession  had 
been  held  adversely  to  the  rights  of  the  people,  sixteen  years 
short  of  the  period  then  limited  for  the  bringing  of  actions  by 
them,  it  became  necessary  for  the  defendant  to  show  title  out 
of  the  state  to  rebut  that  presumption. 

As  the  patent  for  the  Hoffman  township  does  not  profess  to 
be  bounded  on  road  patent  No.  2,  except  at  the  clump  of 
rocks,  it  is  evident  that  the  premises  in  question^  do  not  lie 
within  the  bounds  of  that  township,  which  must  be  run  accord- 
ing to  the  courses  mentioned  in .  that  grant,  beginning  at  the 
clump  of  rocks,  and  terminating  the  second  course  at  the  north- 
east bounds  of  township  No.  24.  The  plaintiffs  were  therefore 
entitled  to  recover,  unless  the  defendant  succeeded  in  showing 
the  premises  in  road  patent  No.  2.  That  tract,  as  described 
in  the  patent  to  Thurman,  begins  at  the  easternmost  comer  of 
township  No.  24,  of  Totten  and  Crossfield's  purchase,  and  runs 
thence  along  the  same,  north  thirty-one  degrees  and  fifteen 
jiinutes  west,  three  hundred  and  thirty  chains;  thence  north 
forty  degrees  east,  one  hundred  and  five  chains  and  fifty  links; 
thence  south  fifty  degrees  east,  one  hundred  and  fifty-three 
ehains  to  Scaroon  lake;  thence  across  the  same,  south  six  de« 
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gree.1  and  fortj-fiye  minutes  east,  two  hundred  and  forty  cliains; 
thenne  south  fiftj-eight  degrees  and  forty-five  minutes  west, 
fifty  chains  to  the  place  of  beginning,  containing  three  thou-* 
sand  five  hundred  acres,  exclusive  of  the  waters  of  the  lake.  It 
is  evident  from  the  testimony  in  this  case  that  the  patent  can 
not  be  located  on  the  land  so  as  to  correspond  with  the  fixed 
boundaries,  the  courses,  distances,  and  quantity  of  land  men- 
tioned in  the  description;  and  even  if  we  adopt  the  clump  of 
rocks  as  the  termination  of  the  third  course,  it  will  not  remedy 
the  difiSculty,  as  that  would  only  control  the  course  and  dis- 
tance of  the  third  line,  change  the  location  of  the  fourth,  and 
the  location,  direction,  and  length  of  the  fifth.  Where  the 
courses,  distances,  and  quantity  of  land  contained  in  a  grant 
correspond  with  the  natural  or  artificial  monuments  or  bounda- 
ries referred  to  in  the  description  of. the  premises,  there  can  be 
no  difficulty  in  making  a  practical  location  of  the  grant;  and  it 
makes  no  difference  at  what  angle  of  the  premises  the  surveyor 
begins,  or  whether  he  runs  backward  or  forward,  provided  he 
reverses  the  points  of  compass  when  he  runs  around  the  land 
in  a  dififerent  direction  from  that  described  in  the  grant.  But 
when  a  practical  location  of  the  premises  can  not  be  made  to 
correspond  with  all  the  calls  in  the  grant,  certain  legal  rulea 
must  be  observed  as  to  rejecting  some  calls  and  retaining 
others;  and  it  also  becomes  necessary  to  run  around  the  prem- 
ises in  the  direction  indicated  by  the  description  in  the  grant, 
especially  where  some  of  the  angles  of  the  lot  are  not  marked 
by  natural  or  artificial  monuments. 

Where  several  particulars  are  given,  all  of  which  are  neces- 
sary to  ascertain  the  land  intended  to  be  conveyed,  nothing  but 
what  will  correspond  with  all  those  particulars  will  pass  by  the 
grant.  Thus,  if  land  is  conveyed  by  metes  and  bounds,  with- 
out any  other  description  to  ascertain  the  premises,  it  must  be 
located  by  those  boundaries,  although  it  contains  either  more 
or  less  than  the  quantity  supposed  to  have  been  contained 
within  those  boundaries:  Jackson  v.  Sprague,  1  Payne,  494; 
PotoellY,  Clark,  6  Mass.  355  [4  Am.  Dec.  67];  Jackson  v.  J?ar- 
ringer,  15  Johns.  471;  but  if  there  be  certain  particulars  suffi- 
ciently ascertained  to  locate  the  grant,  the  addition  of  a  false 
or  mistaken  particular  or  boundary  may  be  rejected.  Thus,  in 
Loomis  V.  Jackson,  19  Johns.  449,  where  the  lot  was  described 
by  a  wrong  number,  yet  being  also  described  by  fixed  and 
known  monuments,  this  court  decided  that  the  number  of  the  lot 
might  be  rejected;  and  in  Jackson  v.  Marsh,  6  Cow.  281,  where 
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the  lot  was  correoilj  described  by  its  number,  but  there  was  a 
mistake  as  to  one  of  its  boundaries,  the  supreme  court  decided 
the  lot  might  be  located  by  its  number,  and  by  reference  to  the 
map  on  file,  and  that  the  mistaken  corner  might  be  rejected. 
Where  there  is  nothing  in  the  conveyance  to  control  the  call  for 
course  and  distance,  the  land  must  be  run  according  to  the 
course  and  distance  given  in  the  description  of  the  premises. 
But  all  grants  or  conveyances  are  supposed  to  be  made  with 
reference  to  an  actual  view  of  the  premises  by  the  parties  there- 
to, and  it  is  therefore  a  general  rule  in  the  construction  of 
grants  that  both  course  and  distance  must  give  way  to  natural 
or  artificial  monuments  or  objects;  and  courses  must  be  varied^ 
and  distances  lengthened  or  shortened,  so  as  to  conform  to  th& 
natural  or  ascertained  objects  or  bounds  called  for  by  the  grant  r 
Dogan  v.  Seekright,  4  Hen.  &  Mun.  125;  Doe  v.  Thompson,  5 
Cow.  371;  Mclver's  Lessee  v.  WdUcer^  4  Wheat.  444.  And  any 
visible  or  defined  object,  fixed  upon  by  the  terms  of  the  grant 
as  the  boundary  or  locative  call  of  the  premises,  such  as  a 
marked  tree  or  clearing,  the  corner  of  a  lot  or  the  land  of  an- 
other person,  which  is  certain  and  notorious,  must  be  adhered 
to  in  the  location  of  the  grant,  although  it  does  not  correspond 
with  the  course,  distance,  or  quantity,  which  must  all  give  way 
to  such  known  boundaries:  Jackson  Y.Widger,  7  Cow.  723;  Per- 
nam  v.  Wead,  6  Mass.  131. 

The  question  was  fairly  submitted  to  the  jury,  in  this  case,  to 
determine  whether  ''the  easternmost  corner  of  township  No. 
24,"  described  as  the  place  of  beginning  in  the  patent  to  Thuiv 
man,  was  a  certain  and  ascertained  boundary,  and  I  think  they 
could  not  have  found  otherwise  than  they  did,  from  the  evi- 
dence before  them.  If  this  place  of  beginning  is  rejected,  ther» 
is  nothing  in  the  description  which  would  enable  a  surveyor  to 
locate  the  patent.  The  only  legal  mode  of  locating  this  patent 
appears  to  be  that  adopted  by  Mr.  Webster,  the  state  surveyor.. 
The  place  of  beginning  being  ascertained,  the  first  line  musk 
be  run  from  thence,  northwesterly,  along  the  line  of  the  town- 
ship, three  hundred  and  thirty  chains;  and  the  second  line*, 
having  nothing  to  control  the  course  or  distance,  must  be  rua 
conformably  to  both.  This  will  necessarily  exclude  the  prem- 
ises in  question,  whether  the  third  line  is  run  to  the  clump  of 
rocks  referred  to  in  the  patent  for  the  Hoffman  township,  or  di- 
rectly to  Scaroon  lake,  in  the  direction  indicated  by  the  patent 
to  Thurman.  The  judge,  therefore,  was  perfectly  correct  in 
telling  the  jury  that  the  clump  of  rocks  would  not  control  tha 
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locatiou  so  as  to  affect  the  premises  in  question,  and  it  was 
therefore  not  necessary  for  him  to  decide  the  question  whether 
the  clump  of  rocks  could  be  considered  as  one  of  the  bounda- 
ries of  road  patent  number  two. 

Although  my  present  impressions  are,  that  Webster's  survey 
was  correct  as  to  all  the  lines  of  this  patent,  the  question  as  to 
the  correctness  of  his  location  of  the  three  last  lines  does  not 
Arise  in  this  case.  It  is,  therefore,  unnecessary  that  we  should 
pass  upon  that  question.  I  have  no  doubt  of  the  correctness 
of  the  decision  of  the  supreme  court  in  this  case,  and  I  shall 
therefore  vote  for  an  affirmance  of  the  judgment. 

Westoott,  Senator.  The  decision  of  this  cause  depends 
upon  the  construction  to  be  given  to  the  wording  of  a  patent 
^fronted  to  John  Thurman,  on  the  eighth  day  of  May,  1795, 
known  as  road  patent  number  two,  in  the  county  of  Warren. 
The  first  object  in  settling  the  location  of  the  patent  in  question, 
is  to  ascertain  with  sufficient  certainty  the  first  station  in  the 
lines  of  the  patent,  which  is  described  to  be  at  the  easternmost 
oomer  of  township  number  twenty-four,  of  Totten  and  Crossfield's 
purchase.  All  the  testimony  which  goes  to  settle  the  position  of 
the  easterly  comer  of  township  number  twenty-four,  describes  it 
as  a  stake  and  stones,  or  a  marked  tree,  in  an  inaccessible  swamp, 
designated  on  a  map  produced  at  the  argument  as  point  D;  no 
other  location  is  proved  or  alleged.  If  this  station  be  adop^.ed 
as  the  beginning  of  the  patent,  the  length  of  chain  of  the  first 
•course  given  will  not  reach  the  land  in  dispute,  and  will  exclude 
it  from  the  patent;  of  course  it  remains  as  unsold  lands  belong- 
ing to  the  state,  and  leaves  Levinus  Wendell  without  title  to 
it.  But  the  defendant  objects  to  the  station  fixed  by  the  evi- 
dence, as  to  the  starting  point  in  the  patent,  for  the  following 
reasons,  viz.,  that  it  is  absolutely  impossible  to  locate  the  patent 
according  to  the  courses  and  distances  given,  if  the  survey 
be  commenced  at  the  point  D.  The  first  line  of  north  thirty- 
one  degrees  fifteen  minutes  west,  three  hundred  and  thirty 
•chains,  presents  no  difficulty.  The  second  line  also  of  north 
forty  degrees  east  one  hundred  and  five  chains,  fifty  links,  may 
be  found;  but  the  third  course  on  the  map  from  F  to  G  being 
«outh  fifty  degrees  east  one  hundred  and  fifty-three  chains  to 
Scaroon  lake,  is  less  than  seventy-six  chains  by  actual  measure- 
ment, falling  short  about  one  half  the  distance  given  in  the 
patent.  From  this  station  G,  on  the  margin  of  the  lake,  the 
patent  directs  that  the  fourth  line  be  run  across  the  lake  on  a 
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course  south  six  degrees  f orty-five  minutes  west  two  hundred 
and  forty  chains,  which  last-mentioned  line,  if  continued  far 
enough,  according  to  the  location  contended  for  in  behalf  of 
the  plaintiffs,  would  cross  the  first  line  before  coming  to,  or 
opposite  to  the  first  station  D;  and  the  last  and  closing  line  in 
the  patent,  being  south  fifty-eight  degrees  forty-five  minutes 
west  .fifty  chains  to  the  place  of  beginning,  is  wholly  lost.  The 
consequences  resulting  from  these  difficulties  are,  that  the  map 
can  not  be  closed  according  to  the  description  in  the  patent, 
and  more  than  one  half  the  land  mentioned  in  the  grant  will 
be  lost  to  the  patentee. 

The  plaintiff  in  error  insists  that  the  true  starting  point  in- 
tended in  the  patent,  is  about  one  mile  north  of  station  D,  in 
the  easterly  line  of  township  number  twenty-four,  and  that  by 
adopting  that  position,  the  whole  of  the  lines  may  be  run  in 
strict  accordance  with  the  courses  and  distances  given  in  road 
patent  number  two,  and  without  trenching  upon  the  individual 
rights  of  any  claimants.  But  this  starting-point  seems  desig- 
nated by  calculation,  and  not  by  any  positive  or  direct  testimony. 
The  grounds  upon  which  this  station  is  assumed,  result  from  a 
description  given  in  a  patent  bearing  date  seven  days  subsequent 
to  the  date  of  road  patent  number  two,  called  the  Hoffman 
patent.  The  starting-point  given  in  the  Hoffman  patent  is 
described  to  be  a  large  clump  of  rocks,  on  the  west  bank  of  the 
Scaroon  lake,  at  the  north-east  comer  of  the  road  patent  num- 
ber two,  by  which  it  seems  probable  that  the  starting  station 
mentioned  in  the  Hoffman  grant,  and  the  station  Gin  road  patent 
number  two,  is  the  same,  and  by  running  from  thence  north- 
erly, according  to  the  directions  in  the  Hoffman  patent,  the  two 
patents  will  be  found  bounded  by  each  other  on  the  easterly 
and  northerly  sides  of  the  road  patent,  the  two  grants  agreeing 
precisely  in  courses  and  distances,  without  the  possibility  of  a 
gore.  By  adopting,  then,  the  two  first  lines  in  the  Hoffman 
grant,  as  the  third  and  second  lines  in  the  road  patent,  the  re- 
maining lines  of  this  patent  may  be  run  according  to  the  de- 
scription contained  in  it;  the  plot  may  be  closed,  and  the 
complement  of  land  included.  But  upon  this  hypothesis,  the 
patent  would  not  approach  nearer  than  about  one  mile  to  the 
monument  proved  to  be  the  easterly  comer  of  township  number 
twenty-four,  in  Totten  and  Crossfield's  purchase,  as  mentioned  in 
the  road  patent. 

In  deciding  this  case,  it  appears  to  me,  two  difficulties  are 
presented  wholly  irreconcilable.     If  the  station  D  be  taken  aa 
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the  starting  point,  the  patent  can  not  be  closed,  nor  more  than 
half  the  quantity  of  land  included;  and  if  that  station  be 
rejected,  the  proof  must  be  wholly  disregarded,  so  far  as 
regards  the  location  of  the  comer  of  township  number  twenty- 
four.  By  abandoning  D  as  the  starting-point,  justice  may 
be  done  to  all  parties;  by  retaining  it,  injustice  will  be  done 
to  the  patentee,  or  greater  violence  must  be  done  to  the 
wording  of  the  grant  in  the  description  of  its  lines.  Not- 
withstanding there  is  some  discrepancy  in  the  testimony,  I  con- 
sider the  corner  of  township  number  twenty-four  established 
with  reasonable  certainty;  but  at  the  same  time  the  evidence 
contained  in  the  patent  is,  at  least,  equally  entitled  to  considera- 
tion and  credit;  and  where  the  two  are  incompatible,  it  may  be 
safer  to  rely  on  a  solemn  record,  than  on  the  less  certain  testi* 
mony  derived  from  recollection,  or  professional  accuracy. 

Upon  the  whole,  I  am  in  favor  of  the  location  contended  for 
by  the  plaintiff  in  error;  and  of  course  my  opinion  is,  that  the 
judgment  of  the  supreme  court  ought  to  be  reversed. 

On  the  questiou  being  put.  Shall  this  judgment  be  reversed  t 
five  members  expressed  their  opinion^  in  the  affirmative,  and 
fourteen  in  the  negative.  The  members  who  were  in  favor  of  a 
reversal  were  Senators  Fuller,  Bexfobd,  Saitdfobd,  Wabbkn,  and 
Westoott. 

Whereupon  the  judgment  of  the  supreme  court  was  a£Srmed. 


BouNDABiBS.— Oonnes  and  distances  may  be  used  as  guides  to  find  natural 
objects  mentioned  in  a  conveyance:  Doev.  Paine,  15  Am.  Dec.  507;  and  will 
control  except  where  there  is  a  natural  or  marked  boondary:  Brac[ford  v. 
HiU^  1  Id.  546^  and  note.  Distances  yield  to  courses:  Bryan  v.  Beckley,  12 
Id.  276.  A  line  marked  part  of  the  way  must  be  followed  unless  diverted  by 
a  marked  comer:  Thomhtrry  v.  Chtirdtill,  16  Id.  125.  Metes  and  bonnda 
control  the  nunber  of  acres;  and  visible  marked  lines  can  not  be  extended 
though  a  natural  or  artificial  boundary  is  called  for  beyond:  Peay  v.  Briffffs, 
12  Id.  656.  Natural  boundaries  prevail  over  the  number  of  acres  specified  i 
J)ale  V.  Smith,  12  Id.  64,  and  note.  And  known  and  visible  monuments  pre- 
vail over  courses  and  distances  and  over  a  plan  made  by  a  surveyor:  JETcmm  v. 
Bas»,  3  Id.  69;  Brijan  v.  Beckley,  12  Id.  276;  Doe  v.  Paine,  15  Id.  607;  jSSv- 
mond  V.  Tarbox,  20  Id.  346.  To  the  same  effect,  citing  the  principal  case, 
are:  Bates  v.  Tymason,  13  Wend.  305;  S.  C,  14  Id.  680,  600;  Adams  v.  Boeh 
wU,  16  Id.  311;  Baynor  v.  Timersoti,  46  Barb.  624;  WhUe  v.  WiUiams,  4a 
Id.  227;  a  C,  48  N.  Y.  347;  Iliginbotfiam  v.  Stoddard,  72  Id.  08.  The  prin- 
cipal case  is  also  relied  on  as  authority  for  the  following  positions  with 
respect  to  this  subject:  That  false  particulars  in  a  description  may  be  re- 
jected: Seaman  v.  Hogeboom,  21  Barb.  408;  Hathaway  v.  Power,  6  Hill,  458;. 
that  parol  evidence  is  admissible  to  show  the  location  of  stakes  existing  at 
the  time  of  the  deed  but  since  destroyed:  Bobinson  v.  JTttme,  70  K.  T.  154^ 
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and  with  respect  to  the  manner  of  commoncing  a  survey:  Elliott  y.  Lewis,  10 
Hnn,48& 

Other  points  on  which  the  case  is  dted  are:  That  the  people  are  the  ownert 
of  all  lands  within  the  state  not  granted  to  others,  and  that  it  is  sofficient^ 
in  the  first  instance,  to  enahle  them  to  recover  to  show  the  premises  vacant 
within  the  time  required  to  establish  an  adverse  ad  version:  People  v.  Van 
BenMelaer,  8  Barb.  193;  S.  C,  0  K.  Y.  819;  People  y.  Denieon,  17  Wend.  313; 
People  V.  Livingston,  8  Barb.  250,  260;  People  v.  TrinUy  Church,  80  Id.  648; 
8.  C,  22  K.  Y.  48.  And  that  oonveyanoes  are  presumed  to  be  made  in  view 
of  the  premises,  and  therefore  within  the  state  where  the  lands  lie:  Thaife 
▼.  Marsh,  11  Hon,  503. 
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COLVIN  V.  COLVIN. 

[aPizaaOB.885.] 

DiORBB  OF  DnroBCB  FOB  Adultery  mat  be  Vacated^  and  the  oompUunt  dii* 
missed,  on  the  joint  petition  of  the  parties,  so  as  to  permit  them  to  re* 
same  conjugal  relations  after  such  decree  has  heen  regularly  enrolled. 

RiOBTs  OF  Third  Parties  Acquired  under  such  Deobsb  can  not  he  dis- 
turhed,  although  the  complainant  swears  that  he  is  satisfied  of  the  de- 
fendant's innocence  of  the  adultery  charged. 

Fbogesdinos  will  kot  be  Ordered  Taken  from  the  Files  on  yaoating 
such  decree,  hut  may  he  sealed  up  and  not  suffered  to  he  inspected  or 
copied  without  the  court's  permission. 

Petition  that  a  decree  of  divorce  between  the  parties  hereto- 
fore entered  be  vacated,  the  complaint  dismissed,  and  the  pro- 
ceedings taken  from  the  files  and  destroyed,  and  that  the  {.arties 
be  permitted  to  resume  conjugal  relations.  The  decree  was  for 
a  divorce,  on  the  complaint  of  the  husband,  on  the  ground  of 
the  wife's  adultery,  and  was  duly  rendered  on  proofs  taken 
before  a  master,  and  bad  been  regularly  enrolled.  It  prohibited 
the  wife  from  remarrying  during  the  husband's  life.  Both  par- 
ties joined  in  the  present  petition. 

Walworth,  Chancellor.  The  decree  in  this  cause  having  been 
duly  and  regularly  entered  upon  the  admissions  contained  in  the 
answer  of  the  defendant,  and  upon  proofs,  which  prima  facie  es- 
tablished the  facts  charged  in  the  bill,  the  court  can  not  make 
any  order  which  will  affect  the  rights  of  third  persons,  acquired 
under  the  decree,  although  the  complainant  states,  on  oath, 
that  he  is  now  satisfied  the  defendant  was  not  guilty  of  the 
adultery  charged  in  the  bill.    If  the  defendant  has  contracted 
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any  debts,  or  if  either  of  the  parties  have  sold  or  disposed  of 
any  property,  where  the  other  ought  to  have  joined  in  the  sale 
if  the  marriage  had  continued,  the  rights  acquired  by  the  cred- 
itor, or  purchaser,  must  be  protected.  It  would  therefore  be 
improper  for  the  court  to  order  the  proceedings  to  be  taken  o£F 
the  files  and  destroyed.  But  I  see  no  valid  objection  to  grant- 
ing the  other  part  of  the  prayer  of  the  petitioners.  The  right 
to  a  dissolution  of  the  marriage  contract  is  one  which,  under 
certain  circumstances,  may  be  insisted  on  by  the  injured  party, 
or  may  be  waived,  at  his  election;  and  public  policy,  so  far  from 
requiring  the  right  to  be  enforced,  is  in  favor  of  condonation  or 
forgiveness  in  all  cases.  In  England,  even  in  cases  of  adultery, 
the  vinculum  of  the  marriage  is  not  dissolved  by  the  sentence 
of  the  ecclesiastical  court.  The  parties  are  merely  separated 
from  bed,  board,  and  marital  cohabitation,  until  they  shall  be 
reconciled  to  each  other;  and  neither  is  permitted  to  marry  in 
the  life-time  of  the  other:  Poynter's  Mar.  &  Div.  182.  It  there 
becomes  a  matter  of  course  to  alter  the  sentence  so  as  to  per- 
mit the  parties  to  resume  their  connubial  rights,  upon  a  proper 
application  to  the  court  and  due  proof  of  their  reconciliation, 
unless  the  marriage  has  been  actually  dissolved  by  act  of  par- 
liament. Here  the  marriage  is  in  fact  dissolved;  and  so  long 
as  the  decree  remains  in  force,  one  of  the  parties  is  prohibited 
from  marrying  again,  even  to  the  former  husband  or  wife.  If  the 
parties  should  cohabit,  without  applying  to  the  court  to  open  the 
decree,  all  the  issue  of  such  illegal  intercourse  would  be  illegiti- 
mate. When  so  many  learned  divines,  from  the  almost  inspired 
author  of  ''The  Pastor  of  Hermas  "'  down  to  the  present  day, 
have  either  denied  or  doubted  the  right  of  the  innocent  party  to 
remarry  after  a  divorce  for  adultery,  this  court  ought  not  to  re- 
fuse to  open  the  decree,  in  any  case,  upon  sufficient  evidence  of 
forgiveness,  and  where  no  third  person  can  be  injured  thereby. 
But  more  especially  is  it  proper  in  this  case,  where  the  complain- 
ant  states  on  oath  that  since  the  making  of  the  decree  he  has 
become  satisfied,  by  proofs  and  facts  which  have  come  to  his 
knowledge,  that  the  defendant  was  not  guilty  of  the  crime  of 
adultery. 

An  order  must  therefore  be  entered,  opening  the  enrollment* 
and  vacating  the  decree  entered  in  this  cause,  and  directing  the 
complainant's  bill  to  be  dismissed;  but  without  prejudice  to 
the  rights  which  any  third  person  may  have  acquired  under  the 
decree.     And  to  prevent  any  one  who  has  no  interest  in  thia 

a.  Bm  Dr.  IraUmd's  NvpHa  Sacra, 
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question  from  disturbing  the  peace  of  this  family,  the  register 
is  directed  to  seal  up  the  pleadings  and  proofs,  together  with 
the  master's  report;  and  not  to  suffer  them  to  be  copied  or  in- 
spectedy  except  by  the  special  permission  of  the  court. 


Stbieeb  v.  Mcxrr. 

[apAioB  Oh.  887.] 
DsTiBm  OAK  KOT  HAVB  Pabtitiok  ov  thb  Presbnt  LfTBBnt  in  the  laod 

deiised,  where  it  is  vested  in  the  executors  in  tmst  to  pay  them  the 

rents  and  profits. 
Dbvisbes  can  not  HAVB  PASTiTioN  OF  A  YuTURE  CoNTiNOBNT  estato  in  land 

which  it  is  not  certain  will  belong  to  them  on  the  termination  of  a  par- 
ticular estate  vested  in  the  executors. 
Tenant  in  Common  of  a  Reykbsion  can  not  Apply  fob  PAimxiotf 

without  the  concurrence  of  the  owners  of  the  present  estate, 
BEVER8I0NER  MUST  BB  A  Pabty  TO  A  Pabtition  Suit  when  the  compLsinant 

is  an  owner  of  an  undivided  interest  in  the  present  estate,  and  also  in  the 

reversion,  br  when  some  of  the  other  reversioners  have  also  an  undivided 

present  estate  in  fee. 
Salb  of  the  Pbemisbs  on  a  Pabtition  is  merely  incidental,  when  permitted, 

and  is  resorted  to  only  to  prevent  a  sacrifice  of  the  property  by  a  divi- 

sion. 

Appeal  from  the  vice-chancellor  of  the  first  circuit.  The  bill 
was  filed  for  the  partition  of  certain  premises  devised  to  the 
complainants  and  to  Mrs.  Mott,  one  of  the  defendants,  by  their 
grandfather,  John  Hopper,  aod  for  an  account  of  the  rents 
and  profits  of  the  estate.  The  will  of  the  testator  devised  all 
his  property  to  his  three  grandchildren  and  their  heirs  forever. 
It  then  provided  as  follows:  ''  The  said  real  estate  shall  not  at 
any  time  hereafter  be  sold  or  alienated,  but  my  said  executors 
and  the  survivor  of  them,  or  the  executor  or  administrator  of 
such  survivor,  shall  from  time  to  time  lease  or  rent  the  same  on 
such  terms  and  for  such  rent  as  they  may  deem  most  advan- 
tageous to  my  said  heirs;  and  the  rents,  issues,  and  profits 
thereof  shall  be  annually  paid  by  my  said  executors  and  the 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor  to  my  heirs  in  equal  proportions.  Ajid  in  case  my 
said  heirs  and  devisees  shall  die  without  lawful  issue,  then,  and 
in  such  case,  my  will  is  that  the  share  of  the  one  so  dying  shall 
be  and  inure  to  the  sole  use,  benefit,  and  behoof  of  my  said 
grandchildren  and  the  survivor  of  them,  and  the  heirs  of  such 
survivor  forever.''  The  vice-chancellor  denied  and  dismissed 
the  bill,  so  far  as  it  prayed  a  partition,  and  directed  an  account 
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of  the  rents  and  profits  receiyed  by  the  executors  under  the 
will,  and  the  complainants  appealed. 

tf.  R.  Hedley,  for  the  complainants. 

IF.  8lo89on^  for  the  defendants. 

Walworth,  Chancellor.  I  think  the  vice-chanceUor  decided 
correctly  in  refusing  partition  in  this  case.  The  executors,  under 
the  will,  and  such  person  as  should  be  the  personal  representa- 
tive of  the  survivor,  if  both  executors  died  during  the  continu- 
ance of  the  trust,  took,  by  implication  of  law,  an  estate  in  trust 
during  the  lives  of  the  three  grandchildren.  And  the  complain- 
ants and  Mrs.  Mott  are  each  entitled  to  a  contingent  or  conditional 
fee  in  one  third  of  the  remainder  of  the  estate,  provided  they 
have  issue  living  at  their  deaths;  with  cross  remainders  if  either 
dies  without  issue.  The  complainants  are  not  entitled  to  a  par- 
tition of  the  present  interest  in  the  premises;  as  that  is  vested 
in  the  executors  in  trust  to  pay  one  third  of  the  rents  and  pro- 
fits to  each  of  the  grandchildren.  And  they  can  not  claim  a 
division  of  their  future  estate  in  the  premises,  as  it  is  not  yet 
ascertained  that  it  will  belong  to  them  at  the  determination  of 
the  particular  estate  vested  in  the  executors. 

Besides,  I  am  not  aware  of  any  case  in  which'a  party  who 
had  a  mere  reversionary  interest  in  an  estate  has  been  per- 
mitted to  apply  for  a  partition,  without  the  concurrence  of  the 
owners  of  the  present  interest.  A  reversioner  is  sometimes  a 
necessary  party  to  a  bill  in  partition;  but  it  is  where  the  owner 
of  a  present  interest  in  an  undivided  part  of  the  premises  has 
also  an  interest  in  an  undivided  part  of  the  reversion.  In  such 
<:ases  it  is  proper  for  such  owner  of  the  present  interest  to  make 
ihe  owner  of  the  residue  of  the  reversion,  as  well  as  those  who 
are  interested  in  the  residue  of  the  particular  estate,  parties  to 
the  suit;  so  that  an  entire  share  may  be  set  off  to  the  complain- 
ant in  severalty.  It  is  also  necessary  to  make  a  reversioner  a 
party  to  a  bill  filed  by  an  owner  of  a  particular  estate,  when  some 
of  the  other  parties  interested  in  the  residue  of  the  premises  are 
the  owners  of  a  present  interest  thereof  in  fee.  But  I  can  see 
no  possible  benefit  which  one  tenant  in  common  of  a  reversion, 
even  if  he  has  an  absolute  estate  therein,  can  derive  from  a  par- 
tition of  his  future  interest  in  the  property.  He  ought  not, 
therefore,  to  be  permitted  to  file  a  bill  merely  for  the  sake  of 
making  costs,  or  to  compel  a  sale  of  the  property  of  his  co- 
tenant.  The  sale,  where  it  is  permitted,  is  merely  incidental 
io  the  partition;  and  is  resorted  to  for  the  purpose  of  prevent- 
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ing  a  sacrifice  of  the  property  bj  a  division.  As  the  reversioner 
can  derive  no  benefit  from  an  actual  partition  of  the  premises 
during  the  continuaDce  of  the  particular  estate,  he  ought  not  to 
be  permitted  to  commence  a  suit  for  the  mere  purpose  of  com* 
polling  a  sale  of  the  property  during  that  period ;  or  to  subject 
other  parties  to  costs  prematurely  and  unnecessarily. 

The  decree  of  the  vice-chancellor  must  therefore  be  affirmed^ 
with  costs;  and  the  cause  must  be  remitted  to  him,  that  such 
further  proceedings  may  be  had  therein  as  may  be  necessary. 


Phb  CoNSTBucrnoN  of  the  Will  under  Consideration  in  this  caa» 
jame  before  the  courts  •  of  New  York  again  in  Brewster  t.  Striker,  1  £  D. 
Smith,  329;  S.  C,  in  the  coart  of  appeals,  2  N.  Y.  37;  and  in  Striker  t.  MoO, 
28  N.  Y.  90,  when  the  views  adopted  by  the  chancellor  in  the  foregoing  opin- 
ion were  approved.  In  Cation  v.  Taylor,  42  Barb.  581,  the  principal  case  i» 
distinguished  as  to  the  effect  of  the  power  given  to  the  executors  by  the 
will. 

To  Maintain  a  Suit  for  Partition,  constmctive  seisin  is  sufficient: 
Barnard  v.  Pope,  7  Am.  Dec.  225.  In  Van  Scliuyver  v.  Mufford,  69  N.  Y.  430, 
it  is  held,  citing  Striker  v.  Matt,  that,  in  order  to  maintain  such  a  suit,  ther& 
must  be  a  tenancy  in  common  and  actual  or  constructive  possession  by  the 
plaintiff.  The  doctrine  that  a  reversioner  can  not  maintain  a  bill  for  parti- 
tion, unless  he  has  also  a  present  interest,  is  referred  to  with  approval  in 
Wood  V.  Clut'e,  1  Sandf.  Ch.  202;  and  Striker  v.  Mott,  28  N.  Y.  90.  Itt 
Myers  v.  Basback,  4  How.  Pr.  84,  the  case  is  cited  as  an  authority,  to  show 
what  was  the  former  practice  in  New  York  in  suits  for  partition. 


COLTON   V.    Ross. 

[2  Paiob  Ch.  896.] 

Bill  hat  be  Framed  with  a  Double  Aspect  where  it  Is  donbtM  wliai 
relief  should  be  awarded  the  complainant  on  the  facts. 

Alternative  Prayer  for  Relief  is  proper  in  such  a  case,  but  the  relief 
must  be  consistent  with  the  case  made  by  the  bill. 

In  a  Bill  Filed  by  Heirs  to  Set  aside  a  Will,  in  which  such  will  i» 
positively  alleged  to  be  invalid,  a  prayer  for  special  relief,  if  the  will 
should  be  found  valid,  is  inconsistent  with  the  case  made  by  the  bilL 

Prayer  should  be  Disjunctive  where  the  case  made  may  entitle  the  com- 
plainant to  one  or  another  kind  of  relief,  but  not  to  both,  or  where  the 
complainant  is  in  doubt  whether  the  facts  stated  entitle  him  to  the  special 
relief  prayed  for,  or  to  some  other  form  of  relief. 

U!n>SR  A  Disjunctive  Prayer  for  General  Relief,  where  the  com- 
plainant  is  not  entitled  to  the  special  relief  prayed  for,  any  other  specifle 
relief,  not  inconsistent  with  the  case  made,  may  be  granted. 

Complainant  Praying  for  Particular  Relief  and  Othsb  additional 
relief,  can  have  no  relief  inconsistent  with  that  specifically  prayed  for,, 
though  consistent  with  the  case  stated. 
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Pbobatx  ov  a  Will  of  Pkbsonaltt  before  the  sanogate  is  final  and  con* 
clnsive,  unless  appealed  from. 

COUBT  OF  ChANCICRT  HAS  NO  JURISDICTION  TO  TbT  THB  VaUDITY  of  a  Will 

of  personalty,  except  npon  an  appeal  from  the  surrogate. 

Validity  of  a  Will  of  Realty  may  be  decided  upon  in  chancery,  where 
it  comes  in  question  collaterally;  but  if  the  heir  insists  upon  its  invalidity 
in  his  answer,  an  issue  is  awarded  to  try  the  question  at  law. 

Heib  can  kot  File  a  Bill  to  Set  aside  a  Will  on  the  ground  of  the 
testator's  incompetency,  if  objectioa  is  made  at  the  proper  stage  of  the 
suit. 

If  THB  Defendant  does  not  Object  to  thb  Jubisdiction  in  such  a  case» 
the  court  may  award  an  issue  deviitavit  vel  noti,  and  upon  the  finding  of 
the  jury,  pronounce  the  will  invalid. 

Whbbe  a  Complainant  has  a  Pekfect  Remedy  at  law,  and  that  objec- 
tion is  made  in  this  court  by  demurrer  or  answer,  the  bill  must  be  dis- 
missed. 

Bill  to  set  aside  the  will  of  William  Boss.  The  bill  stated  thai 
the  will  disposed  of  both  realty  and  personalty,  and  was  proved 
before  the  surrogate  in  1822,  and  letters  testamentary  issued 
thereon;  but  the  complainants  alleged  that  at  the  .time  of  mak- 
ing said  will,  the  testator  was  of  unsound  mind,  and  incapable 
of  making  a  valid  will.  The  prayer  was,  among  other  things, 
that  the  will  be  declared  void,  and  the  complainants  let  into 
their  shai'e  of  the  estate,  and  that  if  the  court  should  find  the 
will  valid,  the  executor  might  be  removed  for  mismanagement, 
and  for  further  relief,  etc.  The  executor  demurred,  on  the 
ground  that  so  far  as  the  bill  sought  to  set  aside  the  will  as  to 
the  personalty,  the  decree  of  the  surrogate  was  conclusive,  ex- 
cept upon  appeal,  and  that  as  to  the  realty,  there  was  a  perfect 
remedy  at  law. 

B.  Sedgwick  and  E.  N,  Mead,  for  the  complainants. 

P.  A.  Jay  and  J,  Oreenioood,  for  the  executor. 

Walwobth,  Chancellor.  There  is  no  doubt  of  the  right  of  a  com-- 
plainant,  in  certain  cases,  to  frame  his  bill  with  a  double  aspect^ 
where  it  is  doubtful  what  relief  he  may  be  entitled  to  on  the 
facts.  In  such  a  case  the  prayer  for  relief  may  be  in  the  alter- 
native; but  the  relief  must  always  be  consistent  with  the  case 
made  by  the  bill.  Here  the  complainants  claim  as  heirs  at  law 
and  next  of  kin  to  the  testator,  under  a  positive  allegation  that 
no  valid  will  was  ever  made.  That  part  of  the  prayer  which  is  for 
special  relief,  if  the  court  should  be  satisfied  there  was  a  valid 
will,  is  therefore  wholly  inconsistent  with  the  case  made  by  the 
bill.  Another  substantial  objection  is,  that  the  prayer  for  re- 
lief in  this  case  is  not  in  the  alternative;  but  the  last  part  of  the 
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relief  prayed  for  is  in  addition  to  the  prayer  that  the  will  may 
be  declared  void.  Where  the  case  made  by  the  bill  may  en- 
title the  complainant  to  one  kind  of  relief  or  another,  but  not 
to  both,  the  prayer  should  be  in  the  disjunctive.  So,  if  the 
•complainant  is  in  doubt  whether  the  facts  of  his  case  entitle 
him  to  the  specific  relief  prayed  for,  or  to  relief  in  some  other 
form,  bis  prayer,  concluding  for  general  relief,  should  be  in  the 
disjunctive.  And  in  such  a  case,  although  he  is  not  entitled  to 
the  relief  specifically  prayed  for,  he  may,  under  the  general 
prayer,  obtain  any  other  specific  relief,  provided  it  is  consistent 
with  the  case  made  by  the  bill:  Per  Thompson,  J.,  1  Johns. 
Ud;  13  Ves.  jun.  119;  1  Johns.  Ch.  117;  2  Young  &  Jer,  83;  2 
Pet.  595.  But  if  a  complainant  prays  for  particular  relief,  and 
other  relief  in  addition  thereto,  he  can  have  no  relief  incon- 
sistent with  such  particular  relief,  although  founded  upon  the 
bill. 

So  far  as  respects  the  personal  estate,  the  probate  of  the  will, 
before  the  surrogate,  is  final  and  conclusive;  and  this  court  has 
no  jurisdiction  to  try  its  validity,  except  upon  appeal  from 
that  decision.  In  Lynn  v.  Beaver,  Turn.  &  B.  67,  Lord 
Jildon  says:  ''With  respect  to  wills  of  personalty,  after  pro- 
bate has  been  granted  by  the  ecclesiastical  court,  this  court  is 
bound  by  the  judgment,  and  has  no  jurisdiction  to  try  whether 
the  will  is  complete  or  not.*'  See,  also,  2  Bob.  on  Wills,  60; 
1  Madd.  1;  Archer  v.  Mosse,  2  Vem.  8.  This  court  frequently 
decides  upon  the  validity  of  a  will  of  real  estate,  when  the 
question  comes  before  it  collaterally;  but  if  the  heir  insists 
upon  the  invalidity  of  the  will,  in  his  answer,  an  issue  ia 
itwarded  to  try  the  question  at  law.  It  is,  however,  well  set- 
tled that  the  heir  can  not  file  a  bill  in  this  court  to  set  aside  a 
will,  on  the  ground  of  the  incompetency  of  the  testator,  if  the 
defendant  chooses  to  avail  himself  of  the  objection  in  the  proper 
;8tage  of  the  suit.  In  Kerich  v.  Bransby,  8  Bro.  P.  0.  358,^  Lord 
Macclesfield  set  aside  a  will  on  the  ground  that  it  was  fraud- 
ulently obtained.  On  appeal  to  the  house  of  lords,  the  ob* 
jection  was  taken  that  the  question  as  to  the  validity  of  the 
will  was  only  triable  at  law;  and  his  decree  was  reversed.  The 
case  of  Jones  v.  Jones,  in  the  exchequer,  7  Prioe,  663,  was  very 
similar  to  that  now  under  consideration.  The  heir  at  law  filed 
his  bill  to  establish  his  title  against  a  will  alleged  to  be  void  for 
fraud  and  collusion,  and  for  various  other  reasons.  The  bill, 
AS  in  this  case,  charged  that  the  defendant  had  possessed  himself 

1.  See  KerriA  r.  Brafubjf,  7  Bro.  P.  0. 437. 
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of  the  title  deeds,  etc.  It  prayed  for  a  discoyeiy  and  account, 
and  for  an  injunction  and  a  receiver,  and  that  the  pretended 
will  might  be  set  aside  and  declared  void.  The  defendant  de- 
murred for  want  of  equity,  and  insisted  that  the  party  could 
not  come  into  a  court  of  equity  to  try  the  validity  of  the  will. 
The  court  sustained  the  objection,  and  allowed  the  demurrer. 
They  say  the  real  question  is,  whether  the  will  is  valid  or  not; 
and  that  is  a  question  which  we  can  not  determine.  Some  of 
the  old  cases  imply  a  power,  in  courts  of  equity,  to  interfere  in 
cases  of  wills  procured  by  fraud;  but  it  is  now  well  settled  that 
they  can  not.  The  same  question,  and  apparently  in  relation 
to  the  same  will,  and  by  the  same  complainant,  was  brought 
before  Sir  William  Grant,  the  master  of  the  rolls,  in  1817,  3 
Meriv.  161;  before  Sir  J.  Leach,  vice-chancellor,  in  1818,  B 
Madd.  1;  and  subsequently  before  Lord  Eldon,  on  appeal,  in 
1822;  and  at  each  time  it  received  a  similar  decision.  In  Jones 
V.  Frost,  Jacob,  466,  the  lord  chancellor  says,  the  bill  seeks  to 
give  the  court  jurisdiction  to  try  the  validity  of  a  will  of  real 
estate,  as  to  which  it  has  no  jurisdiction;  and  to  try  the  validity 
of  a  will  of  personal  estate,  as  to  which  it  also  has  no  juris- 
diction. 

If  these  recent  decisions  in  the  English  courts  of  eqnity  arQ 
correct,  they  are  decisive  of  the  question  in  this  cause.  And  I 
have  not  been  able  to  find  any  case  in  which  a  court  of  equily 
has  assumed  jurisdiction  to  set  aside  a  will,  on  the  ground  of 
the  testator's  incompetency,  where  an  objection  to  the  jurisdic- 
tion was  taken  in  due  season. 

In  Ibtonsend  v.  Sice,  before  this  court  (second  of  March,  1830), 
the  parties  claimed  under  different  wills;  and  after  they  had 
taken  proofs  in  the  cause,  issues  were  awarded  to  try  the  validity 
of  the  wills.  But  those  issues  were  directed  without  examining 
the  question  of  jurisdiction,  which  was  not  raised.  On  the  ap- 
plication for  a  rehearing  and  a  new  trial,  an  opinion  was  inti- 
mated that  the  probate  of  the  will  was  probably  conclusive 
upon  the  parties  as  to  the  personal  estate;  but  as  the  defend- 
ants would  be  entitled  to  the  benefit  of  their  objection  at  the 
hearing,  the  court  refused  to  interfere  at  that  time.  If  the  de- 
fendant does  not  object  to  the  jurisdiction,  this  court  may,  un- 
doubtedly, award  an  issue  devisavU  vel  nan;  and,  upon  the  find- 
ing of  the  jury,  may  pronounce  against  the  validity  of  a  will  of 
real  estate.  But  if  the  complainant  has  a  perfect  remedy  at 
law,  and  the  defendant  raises  that  objection  by  demurrer  to  the 
bill,  or  insists  on  it,  by  way  of  objection  to  the  jurisdiction  of 
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the  court,  in  his  answer,  the  complainant  should  be  left  to  seek 
his  redress  in  the  appropriate  tribunal:  2  McCord's  <Jh.  71. 
The  demurrer  must  be  allowed,  and  the  bill  dismissed 
costs. 


Pratkb  vor  BsLiEr. — A  plaintiff  will  not  be  denied  relief  merely  becaose 
he  is  mistaken  as  to  the  relief  specially  prayed  for,  but,  if  the  bill  aleo  con- 
tains  a  general  prayer  for  relief,  he  will  be  relieved  according  to  the  facts  of 
his  case:  Bebee  v.  Bank  of  New  York,  3  Am.  Dec.  353.  In  Beach  v.  Beach^ 
11  Paige  Ch.  162,  it  is  held,  referring  to  CoUon  v.  Boss,  that  relief  inconsistent 
with  the  case  made  by  the  bill  can  not  be  granted  whore  the  prayer  is  in  the 
disjunctive.  But  inconsistent  relief  may  be  asked  where  the  prayer  is  in  the 
disjunctive  form:  Cole  v.  Savage,  I  Clarke  Ch.  493. 

JcBiSDiCTTiON  OF  EQUITY  CouKT  IN  WiLL  Cases.— Chancery  courts  have 
no  original  jurisdiction  to  try  the  validity  of  a  will  of  personalty,  but  this 
jurisdiction  belongs  exclusively  to  the  probate  courts:  Clark  v.  Filter,  19 
Am.  Dec.  402,  and  note.  Equity  will  not  set  aside  a  will  on  a  mere  sugges- 
tion of  fraud  or  imposition  in  procuring  it:  Lyne  v.  Guardian,  13  Am«  Dec 
509,  and  note.  But  on  appeal  from  the  surrogate,  the  chancellor  may  set 
aside  a  will  procured  by  fraud  or  imposition  which  makes  a  different  disposi- 
tion of  the  testator's  property  from  what  he  intended:  Clark  v.  Fisher,  19 
Id.  402.  In  Small  v.  Small,  16  Id.  253,  it  is  held  that  the  proof  of  wilb 
belongs  exclusively  to  courts  of  probate  jurisdiction,  while  their  construction 
belongs  to  the  common  law  courts.  The  principal  case  is  cited  in  Heyer  v. 
Burger,  1  Iloff  Ch.  10;  BooUi  v.  Kitchen,  7  Hun,  257,  259;  and  Mailer  qf 
JIathaway,  9  Id.  80,  to  the  point  that  the  court  of  chancery  has  no  original 
Jurisdiction  to  try  the  validity  of  a  will  of  personalty;  and  in  Bowtn  v.  Idley, 
6  Paige  Ch.  49,  and  McCosker  v.  Brady,  1  Barb.  Ch.  342,  to  the  point  that 
where  an  heir  comes  into  equity  to  contest  the  validity  of  his  ancestor's  will 
on  the  ground  of  incapacity,  the  devisee  being  in  possession,  it  is  a  valid  ob- 
jection by  demurrer  that  there  is  a  perfect  remedy  at  law.  In  Clarke  ▼.  SaW' 
yer,  2  N.  Y.  600;  and  De  Bussierre  v.  Ilolladay,  55  How.  Pr.  216;  &  C,  4 
Abb.  N.  C.  119,  120,  it  is  held,  citing  CoUon  v.  Boss,  that  the  court  will  not 
take  jurisdiction  to  set  aside  a  will  on  the  ground  of  the  testator's  inoapscity 
where  the  objection  is  taken  in  time,  but  that  it  is  too  late  to  raise  it  aftef 
▼oltintarily  going  into  a  trial  of  the  case  on  the  merits. 


Kline  t;.  L'Amobeux. 

[2  PlZCU  GH..419.] 

^  Iktant  is  Liablb  fok  Necessaries  suitable  to  his  rank  and  oonditiont  wheo 

he  can  obtain  them  only  by  pledging  his  personal  credit. 
1  ImrAKT  UNDER  THE  Care  OF  A  PARENT  OR  GuARDiAN,  able  and  willing  ts 
1         famish  him  actual  necessaries,  can  make  no  binding  oontract  therefor^ 
I        without  such  parent's  or  guardian's  consent. 

Ipxbson  Dealing  with  an  Invakt  is  bound  to  inquire  and  kaow  whether  i 

^        his  circumstances  and  situation  are  snch  that  he  can  bind  himsalf  lot  ^ 

necessaries. 

ExcEFnoNS  to  the  report  of   a  master,  disallowing  sundrj 
claims  of  the  petitioners  against  the  estate  of  Jobn  Stafford, 
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for  whom  J.  L'Amoreux  was  committee  under  the  act  concern- 
ing habitual  drunkards.  The  claims  were  chiefly  for  liquor, 
clothing,  money,  horses,  carriages,  etc.,  furnished  to  Stafford 
•during  his  minority.  Stafford  had  a  considerable  estate,  but 
was  a  youth  of  dissipated  habits,  and  had  a  duly  appointed 
guardian,  who  provided  him  with  suitable  boarding  places,  and 
was  able  and  willing  to  furnish  him  all  necessaiy  clothing,  etc., 
and  being  anxious  to  break  up  his  dissolute  habits,  gave  the 
public  notice  not  to  trust  him.  The  present  committee  was  ap- 
pointed a  few  days  after  Stafford  came  of  age.  One  of  the 
claims  was  for  articles  furnished  after  he  attained  his  majority, 
and  was  allowed  by  the  master.  The  claims  of  the  other  peti- 
tioners were  disallowed,  tp  which  they  excepted. 

P,  Qartsevoort,  for  the  petitioners. 

c7,  L'AmoreiLX,  coinmittee,  in  person. 

Walwobth,  Chancellor.  An  infant  is  liable  for  necessaries,  suit- 
able to  his  rank  and  condition,  when  he  has  no  other  means  of 
obtaining  them  except  by  the  pledge  of  his  own  personal  credit. 
But  if  he  is  under  the  care  of  a  parent  or  guardian,  who  has 
the  means,  and  is  willing  to  furnish  him  what  is  actually  neces- 
sary, the  infant  can  make  no  binding  contract  for  any  article 
whatever,  without  the  consent  of  his  legal  protector  and  adviser. 
In  Binbridge  v.  Pickering,  2  W.  Bl.  1325,  the  court  held  that  an 
infant  could  not  bind  herself  to  a  stranger,  under  such  circum- 
atances,  for  what  might  otherwise  be  allowed  as  necessaries.  A 
similar  decision  was  made  by  the  court  of  appeals  of  South 
Carolina,  in  the  case  of  HuU  v.  Connolly^  3  McC.  6  [15  Am.  Dec. 
€12.]  In  this  case,  it  appears  that  the  guardian  made  suitable 
provision  for  the  clothing  and  sustenance  of  his  ward,  and  en- 
deavored to  withdraw  him  from  his  vicious  courses.  Probably 
he  might  have  succeeded,  had  it  not  been  for  the  aid  furnished 
to  this  profligate  young  man  by  the  petitioners  and  others. 
Some  of  them  must  have  known  that  he  was  selling  his  clothes, 
and  squandering  the  means  they  furnished  him,  to  obtain  liquor, 
and  to  defeat  the  plans  which  were  formed  for  his  reformation. 
Those  who  had  actual  knowledge  of  the  facts,  deserve  punish- 
ment rather  than  compensation.  It  is  probable  some  of  the 
petitioners  were  not  aware  that  he  was  a  minor  and  had  a 
guardian;  but  that  will  not  make  his  contracts  binding  for  ar^ 
tides  which  were  not  necessaiy,  under  the  actual  circumstances. 
In  Ford  v.  FoihergUl,  1  Peake's  N.  P.  230,  Lord  Kenyon  decided 
that  an  infant  was  not  liable  for  clothing,  where  it  was  proved 
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that  Lis  father  furnished  him  with  all  that  was  actually  necea-^ 
sary.  He  says:  '*  Whether  he  was  living  with  his  father  or  not, 
the  person  who  dealt  with  him  was  bound  to  inquire  and  know 
who  he  was."  Here,  it  was  known  to  every  one  who  was 
acquainted  with  the  infant,  that  he  was  idle  and  intemperate. 
If  they  chose  to  furnish  him  supplies,  under  such  circumstances, 
without  any  inquiries  as  to  the  actual  situation  of  the  property, 
or  as  to  his  ability  to  contract,  they  must  bear  the  loss.  Hun* 
dreds  of  young  hien  of  property  have  been  irretrievably  ruined, 
especially  in  our  large  cities,  by  being  furnished  with  supplies, 
under  the  pretense  of  their  being  necessaries,  contrary  to  the 
wishes  of  their  parents  and  guardians.  It  is  to  be  hoped  the 
legislature  will  interfere,  and  make  it  a  criminal  offense  for  anj 
person,  knowingly,  to  interfere  with  parental  authority,  or  the 
rights  of  guardianship,  in  furnishing  indiscreet  or  profligate 
young  men  with  the  means  to  continue  in  their  vicious  courses. 
In  a  recent  case  in  the  city  of  New  York,  a  minor  who  had  been 
ruined  by  such  conduct,  and  to  whom  money  had  been  loaned 
at  a  most  enormous  rate  of  interest,  was  persuaded  by  the 
usurer  to  bind  himself  by  oath  to  pay  the  whole  amount  when 
he  should  become  of  age,  without  making  any  objection  to  the 
legality  of  the  loan.  Such  things,  I  am  informed,  are  quite 
common  in  some  of  our  cities. 

Although  this  case  is  not  one  of  that  aggravated  character, 
it  is,  nevertheless,  impossible  to  allow  these  claims  without 
overturning  settled  principles  which  are  very  essential  to  the 
peace  and  happiness  of  private  families,  and  to  the  preservation 
of  public  morals.  The  master,  therefore,  has  decided  correctly. 
The  exception  must  be  overruled,  with  costs  to  be  paid  by  the 
petitioners  who  have  excepted,  and  the  report  is  confirmed. 
As  the  petitioners  have  brought  their  claims  before  the  court  in 
the  least  expensive  manner  possible,  and  as  the  estate  in  the 
hands  of  the  committee  is  ample,  I  shall  not  charge  them  with 
costs  on  the  reference.  But  as  they  appealed  from  a  correct 
decision  of  the  master,  after  all  the  facts  of  the  case  had  been 
fully  ascertained,  they  can  not  be  excused  from  the  payment 
of  that  part  of  the  expense  occasioned  by  such  appeal. 

Iktaivt's  Liabujtt  fob  Necessaries. — ^An  infant  is  liable  on  his  oontraota 
for  necessaries  only:  Baintoater  y.  Durham,  10  Am.  Dec.  637;  Fridge  y»  Siatep 
20  Id.  4()d»  ai  d  note.  But  his  contracts,  even  for  necessaries,  will  not  be 
enforced  when  he  is  living  with,  and  properly  maintained  by  his  parents,  on 
either  of  them:  Amignees  of  Hull  v.  Connolly^  15  Am.  Deo.  612.  IskAtMaon 
V.  Brvff^  50  Barb.  3S4,  the  principal  case  is  referred  to  as  authority  for  the 
position  that  an  infaut  under  guardianship  can  not  make  a  binding  contract. 
It  is  cited  on  the  same  i^oint  in  Willcox  v.  Smithy  26  Barb.  341. 
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[a  Paxob  Cb.  432.] 

Onm  Habbobino  aud  Trading  with  an  ImrANT  in  defiance  of  the  rights  of 
his  goardian,  will  not  be  allowed  to  retain  the  f  raits  of  his  improper  oon- 
dnct. 

Judgment  on  a  Bond  and  Wabrant  or  Attornet  or  an  Infant,  ob- 
tained from  him  for  articles  famished  to  him  in  defiance  of  the  ezpres* 
request  of  his  goardian,  who  was  able  and  willing  to  provide  him  with 
all  necessaries,  will  be  set  aside  in  equity. 

Bond  and  Warrant  of  Attornet  Executed  after  an  Inquisition  de- 
claring the  obligor  incompetent  to  manage  his  estate  on  the  ground  of 
habitual  drunkenness,  is  void,  and  a  judgment  thereon  will  be  set  aside. 

BxcLusiYB  Care  and  Custody  of  the  Estates  of  Idiots,  lunatics,  and 
habitual  drunkards,  as  well  as  of  their  persons,  are  vested  by  statute  in 
the  court  of  chancery. 

Inquisition  under  a  Commission  from  Chancert,  under  the  act  concern- 
ing habitual  drunkards,  is  in  the  nature  of  an  inquest  of  office  at  common 
law. 

Inquisition  is  only  Presumfi'ive,  and  not  Conclusive  Evidence  of  inca- 
pacity, as  to  acts  of  a  lunatic  or  habitual  drunkard  performed  before  the 
issuing  of  the  commission,  and  overreached  by  it. 

ArxKB  THE  Actual  Finding  of  an  Inquisition,  declaring  a  lunatic  or 
drunkard  incompetent  to  manage  his  estate,  all  his  gifts,  acts,  and  con- 
tracts, until  he  is  permitted  to  resume  control  of  his  property,  are  utterly 
void. 

CknocENCiNO  AN  AcrnoN  against  a  Lunatic  after  Notice  of  an  inquisi- 
tion declaring  his  incompetency,  without  permission,  is  a  contempt  of 
the  court  of  chancery. 

Pbopbb  Course  for  One  Having  a  Legal  or  Equitable  Claim  against » 
lunatic  who  has  been  declared  incompetent  is  to  apply  to  the  court  of 
chancery  by  petition  for  payment  thereof,  and  if  it  is  disputed  or  doabt> 
ful,  it  may  be  referred  to  a  master  to  ascertain  the  facts. 

Bbtatb  is  not  to  be  Subjboted  even  to  the  Expense  of  a  Bill  in  chancery^ 
in  such  a  case  without  the  direction  of  the  court 

Chancellor  will  See  that  the  Rights  of  Creditors  are  protected  and 
enforced  in  such  a  case,  as  the  statute  gives  him  exclusive  jurisdiction^ 
but  it  must  be  done  according  to  the  usual  forms  of  proceeding  before 
him,  or  by  suits  instituted  under  his  direction. 

Bill  filed  by  the  complainant  as  committee  of  one  Stafford^ 
to  set  aside  two  judgments  entered  up  on  bonds  and  warrants 
of  attorney.  The  facts  are  sufiiciently  stated  in  the  opinion^ 
and  in  the  preceding  case  of  Kline  y.  UAmoreux. 

J,  UAmoreux,  in  person,  cited  Newl.  on  Con.  852;  Lyon 
v.  TMmadge,  14  Johns.  501;  MaU4sr  of  Barker,  2  Johns.  Gh.  232; 
Jackson  v.  King,  4  Cow.  207  [15  Am.  Dec.  854];  Bing.  on  Inf. 
69;  Brook  v.  GaKy,  2  Atk.  84;  2  Stark.  728;  2  Madd.  Ch.  758; 
UaUer  of  Bollock,  7  Johns.  Ch.  24. 
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J.  V.  N,  Tates^  for  the  defendant,  cited  Tieman  y.  Wikon, 
6  Johns.  Ch.  411;  3  Bao.  Ab?.  611;  2  Str.  690;  BorOwnck  v. 
€arruiher8,  1  T.  B.  648;  Abb.  Eq.  282;  High,  on  Lun.  106, 
111,115,118,119,181. 

Walwobth,  Chancellor.  In  the  case  of  KUneand  others  v.  VAmo* 
reux,  which  has  just  been  decided  [ante^  p.  652],  the  facts  as  to 
this  young  man,  and  the  law  in  relation  to  contracts  made  with 
an  infant  under  such  circumstances,  are  fullj  stated.     It  is  there- 
fore unnecessary  again  to  repeat  what  was  said  in  that  case. 
There  are,  however,  in  this  case  some  facts  which  require  par- 
ticidar  comment.     It  appears  by  the  testimony  of  the  guardian 
that  soon  after  his  appointment  he  called  upon  the  defendant, 
in  a  friendly  manner,  and  informed  him  of  the  appointment; 
and  stated  to  him  that  he  provided  everything  necessary  for 
the   infant,  and  permitted  him  neither  to  buy  nor  sell.     He 
also  requested  of  the  defendant,  as  a  particular  favor,  that  he 
would  neither  harbor  nor  trust  his  ward.     Notwithstanding  this 
friendly  admonition  of  the  guardian,  and  his  subsequent  re- 
monstrances, the  defendant  persisted  in  harboring  and  furnish- 
ing the  infant  with  supplies;  and  by  this  course  of  conduct  he 
probably  sontributed  as  much  as  any  other  person  to  the  ab- 
solute r^in  of  this  unfortunate  young  man.     Under  such  cir- 
cumstances, it  is  not  material  to  go  into  the  inquiry,  which  was 
objected  to  on  the  examination  of  the  witness,  whether  he  was 
not  in  the  habit  of  seducing  minors,  and  drawing  them  into 
haunts  of  vice  and  intemperance,  for  the  purpose  of  afterwards 
defrauding  them  of  their  property.     His  conduct  in  harboring 
and  trading  with  the  infant,  in  defiance  of  the  rights  of  the 
guardian,  would  have  been  sufficient  to   have   induced   the 
English  court  of  chancery  to  commit  him  to  the  Fleet  prison. 
And  it  is  sufficient  here  to  make  it  the  duty  of  this  court  to 
deprive  him  of  the  fruits  of  his  illegal  and  improper  conduct, 
unless  there  is  some  unbending  rule  of  law  which  prevents  the 
exercise  of  the  power.     It  therefore  remains  to  be  seen  whether 
the  complainant  is -entitled  to  the  relief  sought  by  his  bill. 

Tbe  first  judgment  bond  was  obtained  from  Stafford  during  his 
infancy,  and  to  cover  an  account  for  articles  which  never  were  of 
tbe  least  possible  benefit  to  him  or  to  his  estate.  It  is  also  over- 
reached by  tbe  inquisition,  found  by  one  of  the  most  respectable 
juries  that  could  be  selected  in  the  city  of  Albany,  under  the  ad- 
vice and  direction  of  a  most  able  and  competent  board  of  com- 
missioners. By  the  inquisition  it  is  found  that,  at  the  time  of 
tbe  execution  of  that  bond  and  warrant,  Stafford,  in  addition  to 
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the  disability  arising  from  bis  infancy,  was  incompetent  and  un« 
fit  for  tbe  government  of  bimself  or  bis  estate,  in  consequence 
of  babitual  drunkenness.  Altbougb  this  finding  is  not  con- 
clusiTe  evidence  against  tbe  defendant,  wbo  bas  neglected  to 
traverse  tbe  inquisition;  jet,  in  connection  with  the  other  testi* 
moDy  in  tbe  cause,  it  is  sufficient  to  satisfy  me  that  the  judg« 
ment  could  not  be  sustained,  even  if  Stafford  bad  been  of  full 
age  at  tbe  time  that  bond  and  warrant  were  executed.  The 
same  remarks  are  applicable  to  the  second  judgment.  But  as 
to  that  there  is  another  insuperable  objection.  When  the  last 
bond  and  warrant  were  executed,  this  court  bad  obtained  com- 
plete jurisdiction  and  control  over  tbe  property  of  Stafford, 
not  only  by  the  lis  pendens  which  was  created  by  presenting  the 
petition  for  a  commission,  but  by  the  actual  finding  of  an  in- 
quisition declaring  bim  incompetent  to  manage  his  estate.  The 
statute  gives  this  court  the  exclusive  care  and  custody  of  tbe 
persons  and  estates  of  all  idiots  and  lunatics.  By  the  act  of 
March  16, 1821,  which  was  in  force  when  these  proceedings 
were  instituted,  tbe  same  jurisdiction  was  conferred  as  to  the 
estates  of  babitual  drunkards;  and  by  the  revised  statutes  tbe 
same  authority  is  extended  to  their  persons  also.  The  inquisi- 
tion under  the  commission  of  this  court  is  in  the  nature  of  an 
inquest  of  office  at  the  common  law.  As  to  acts  done  by  tbe 
lunatic  or  drunkard  before  tbe  issuing  of  tbe  commission,  and 
which  are  overreached  by  the  retrospective  finding  of  the  jury, 
the  inquisition  is  only  presumptive  but  not  conclusive  evidence 
of  incapacity.  But  all  gifts  of  the  goods  and  chattels  of  tbe 
idiot,  lunatic,  or  drunkard,  and  all  bonds  or  other  contracts 
made  by  bim  after  the  actual  finding  of  the  inquisition  declar- 
ing his  incompetency,  and  until  be  is  permitted  to  assume  the 
control  of  bis  property  by  the  permission  of  the  court,  are  ut- 
terly void.  This  doctrine  is  fully  stated  in  Beverly's  case,  4 
Co.  126  b,  127  a.  The  same  opinion  is  intimated  by  the  su- 
preme court  of  Massachusetts,  in  White  v.  Palmer,  4  Mass.  147. 
Although  that  court  afterwards  decided  that  a  lunatic  restored 
to  bis  reason  might  make  a  valid  will,  even  if  there  bad  been 
no  formal  revocation  of  the  letter  of  guardianship,  they  con- 
ceded that  the  finding  of  the  judge  of  probates  was  evidence  of 
incompetency  at  tbe  time  bis  decree  was  made. 

Here  the  defendant  admits  that  be  took  this  last  bond  and 
warrant  two  days  after  tbe  jury  bad  found  Stafford  incompetent 
to  contract;  and  with  a  full  knowledge  of  all  the  circumstances. 
It  was  therefore  an  unwarrantable  interference  with  tbe  pro* 

Aac.  Dbg.  Vol.  XILII— 42 


658    •  L'Amoreux  v.  Crosby.  [New  Tork^ 

ceedings  and  powers  of  tbis  court  to  attempt  to  get  a  judgment 
by  confession  against  bim,  and  to  seize  upon  bis  property  by 
an  execution  at  law,  without  the  permission  of  the  chancellor. 
And  probably  if  the  court  bad  been  applied  to  in  a  summary 
way,  the  defendant  would  have  been  punished  for  the  con-- 
tempt  and  compelled  to  discharge  the  judgment.  It  is  a 
contempt  of  tbis  court  even  to  commence  a  suit  at  law  against 
the  lunatic,  without  permission,  after  notice  of  the  inquisition 
declaring  his  incompetency:  See  Sweet  and  wife\,  Atialin^  Vem. 
&  Scriv.  306.  If  any  person  has  a  legal  or  equitable  claim 
against  bim  or  bis  estate,  the  proper  course  is  to  apply  to  this 
court  by  petition  for  the  payment  thereof;  and  if  the  claim  is 
disputed  or  doubtful,  it  may  be  referred  to  a  master  to  ascertain 
the  facts.  It  is  not  proper  even  to  subject  the  estate  to  the 
expense  of  a  proceeding  by  bill,  except  by  the  direction  of  the 
court.  The  statute  having  given  to  this  court  exclusive  juris- 
diction in  such  cases^  and  charged  it  with  the  duty  of  providing 
for  the  support  of  the  lunatic  and  his  family,  and  for  the  pay- 
ment of  his  debts  out  of  the  estate,  the  chancellor  will  see  that 
the  legal  and  equitable  rights  of  the  creditors  are  protected 
and  enforced.  But  this  must  be  done  according  to  the  usual 
forms  of  proceeding  in  this  court,  or  by  suits  instituted  under 
its  direction.  None  of  the  creditors  will  be  permitted  to  take 
the  law  into  their  own  hands  and  mete  out  justice  to  them- 
selves according  to  their  own  ideas  of  their  equitable  rights. 

Under  the  circumstances  of  this  case,  I  am  satisfied  that  the 
defendant  has  no  legal  or  equitable  claim  to  be  paid  out  of  the 
estate  of  this  young  man  for  the  means  he  has  furnished 
towards  his  ruin.  There  must  therefore  be  a  decree,  in  fayor 
of  the  complainant,  declaring  the  bonds  and  warrants  on 
which  these  judgments  were  entered  to  have  been  improperly 
and  inequitably  obtained  from  Stafford,  without  any  beneficial 
or  sufficient  consideration;  and  while  be  was  legally  incompe- 
tent to  make  any  valid  contract,  affecting  his  estate.  The  de- 
fendant must  cancel  the  judgments  on  record.  The  injunction 
heretofore  issued,  and  continued  by  the  decision  of  the  late 
chancellor,  prohibiting  all  proceedings  at  law  on  those  judg- 
ments against  the  estate  of  Stafford,  must  be  made  pepetual; 
and  the  defendant  must  pay  to  the  complainant  the  costs  of 
this  suit  to  be  taxed. 


IiTQUisinoN  ov  Lunacy  is  held,  in  Den  v.  Clark^  18  Am.  Deo.  417»  to  be 
only  prima  facie  and  not  conclusive  evidence  against  those  not  parties  to  it^ 
Bee  sIbo  the  citations  in  the  not*  to  that  case.    In  Van  Deuaen  v.  Sweety  51 
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N.  Y.  386,  and  DemiU  v.  Leonard,  19  How.  Pr.  141;  S.  C,  11  Abb.  Pr.  253, 
it  is  held,  citing  VAmoreux  v.  Crosby ^  that  an  inquisition  of  lunacy  is  only 
presumptive  evidence  as  to  a  deed  executed  previously  within  the  time  over- 
reached by  it.  But  it  is  conclusive  evidence  with  respect  to  contracts,  gifts^ 
etc.,  made  afterwards:  Wads/worth  v.  Sliarpsteen,  8  N.  Y.  3d2;  Wadsworth 
V.  Shennan^  14  Barb.  171.  In  Matter  of  Patterson^  4  How.  Pr.  34,  the  same 
doctrine  was  declared  applicable  as  to  testamentary  capacity  in  case  of  a 
will  made  after  such  inquisition;  but  the  contrary  was  decided  in  Lewis  v. 
/o^ieSf  50  Id.  648,  where  it  was  held  that  the  inquisition  was  only  presump- 
tive evidence  of  testamentary  incapacity.  In  Stemhergh  v.  Scfioolcrafi,  2 
Barb.  155,  it  is  held,  citing  the  principal  case,  that  it  is  a  contempt  of  the 
court  of  chancery  to  bring  an  action  against  a  lunatic  with  knowledge  of  a 
commission  of  lunacy  having  been  issued,  but  that  the  proceedings  in  such  an 
action  are  nevertheless  valid.  It  is  also  a  contempt,  in  such  a  case,  to  issue 
or  levy  an  execution  on  a  judgment  previously  obtained:  Crippen  v.  CiUver^ 
13  Barb.  428.  The  principal  case  is  cited  also  in  WiUiams  v.  Estate  qf  Cam* 
eron,  26  Id.  176,  as  to  the  protection  a£forded  by  the  court  of  chanoeiy  to  the 
creditors  of  lunatics. 

Contracts  or  Lunatics  attea  Office  foxtnd  are  absolutely  void.  See  the 
note  to  Jackson  v.  King,  15  Am.  Dec.  368;  Pearl  v.  McDoweU,  20  Id.  199. 
Nor  can  the  committee  of  such  a  lunatic  make  a  contract  that  will  bind  him: 
Pearl  v.  McDowell,  20  Id.  199.  Such  committee  can  not  enter  into  any  con* 
tract  without  the  authority  of  the  court:  Matter  of  Bomanjee  ByravnjeeColah, 
6  Daly,  59,  referring  to  the  principal  case  as  authority.  It  is  held,  also,  cit- 
ing this  case,  in  Matter  qf  McLaughlin,  1  Clarke  Ch.  116^  that  a  judgment 
confessed  by  a  lunatic  or  habitual  drunkard,  after  office  found,  may  be  set 
aside. 


GoBNiKa  V.  Whteb. 

[3  Pazoi  Oh.  ser.] 

JuDOHBnr  Gbkditqb  Fimrr  Filino  his  Bill  to  reach  property  not  rabjeet  to 

execution  at  law  obtains  a  preference. 
Bbbtob  has  no  Right  to  Object  that  there  are  other  oreditora  who  also 

have  executions  unsatisfied. 
Debtor  mat  Put  all  his  Cbeditobs  on  an  EQUALrnr  by  aasigmng  his  prop- 

perty  to  them,  or  conveying  it  to  a  trustee,  for  ratable  distribution 

among  them,  where  no  creditor  has  obtained  a  preference  at  law  or  in 

equity. 

FnJNO  OF  A  Bill  bt  a  Creditor  Operates  as  an  Attachusnt  under  the  re- 
vised statutes,  upon  property  not  subject  to  levy  at  law. 

Debtor's  Assionsient  in  Insolvency  after  the  Suit  is  commenced  takes 
only  the  surplus  after  satisfying  the  complainant's  debt. 

Oreditob's  bill  to  reach  equitable  assets  after  return  of  an  exe- 
cution at  law  unsatisfied.  The  defendant  insisted,  in  his  an- 
swer, after  admitting  the  complainant's  rights,  that  there  were 
other  creditors  having  executions  unsatisfied,  and  entitled  to  a 
share  of  his  property. 
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Jra  Harris,  for  the  complainants. 
'J.  S.  Lawrence,  for  the  defendant. 

Walwobth,  Chancellor.  This  court  has  frequently  decided  that 
'the  creditor  who  first  files  his  bill  here  to  reach  the  defendant's 
property,  which  can  not  be  sold  on  an  execution  at  law,  ob- 
tains a  preference;  and  that  the  defendant  has  no  right  to  ob- 
ject that  there  are  other  creditors  whose  debts  he  had  also  re« 
iused  to  pay  out  of  such  property.  Equality  among  creditors 
is  equity,  whether  their  debts  are  in  judgment,  or  otherwise; 
and  every  debtor  has  the  right  to  act  upon  that  principle,  with- 
out impairing  any  of  his  rights.  He  can  not  be  discharged  un- 
der the  insolvent  acts,  if  he  gives  a  preference  to  one  creditor 
over  another,  knowing  himself  to  be  insolvent.  But  if  he  is  an 
honest  man,  and  wishes  to  put  all  his  creditors  upon  an  equality, 
he  may  assign  his  property  to  his  creditors,  to  be  distributed 
Among  them  ratably;  or  he  may  convey  it  to  some  responsible 
trustee,  to  be  applied  to  the  payment  of  all  his  debts,  without 
giving  preference  to  any.  If  he  does  this  before  any  of  the 
creditors  have  obtained  a  preference  at  law,  or  by  filing  a  bill 
in  this  court,  they  will  all  be  placed  on  a  footing  of  equality. 
But  the  filing  of  the  bill  here,  under  the  provisions  of  the  re- 
vised statutes,  operates  as  an  attachment  of  property  which  can 
not  be  levied  on  at  law.  It  gives  to  the  vigilant  creditor  a  right 
to  a  priority  in  payment;  and  the  creditor  who  next  files  hi8  bill 
will  have  the  second  lien.  An  assignment  under  the  insolvent 
act,  after  the  commencement  of  the  suit,  only  gives  to  the  as- 
signee a  right  to  the  surplus,  after  payment  of  the  complain- 
ant's debt.  The  defendant,  after  the  service  of  the  injunction, 
cun  only  make  an  assignment  subject  to  the  prior  equity  of  the 
complainant.  The  receiver  is  an  officer  of  the  court  who  takes 
the  property  and  holds  it  subject  to  the  equitable  claims  of  all 
parties;  and  after  payment  of  the  debt  of  the  complainants, 
he  will  be  directed  to  bring  the  surplus  into  court,  to  be  paid 
over  to  whoever  may  be  entitled  to  the  same. 

There  must  be  a  decree  in  this  case,  declaring  the  right  of 
the  complainants  to  all  the  property,  choses  in  action,  or  other 
equitable  effects  of  the  defendant,  which  he  had  at  the  time  of 
the  commencement  of  this  suit,  or  which  were  held  in  trust  for 
him,  except  his  necessary  bedding  and  other  articles  which  are 
exempt  from  execution ,  or  so  much  thereof  as  may  be  necessary 
to  pay  their  judgment  in  the  pleadings  in  this  cause  mentioned, 
together  with  the  costs  of  this  suit;  and  a  receiver  must  be  ap« 
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pointed  to  receiye  the  said  property,  clioses  in  action,  and 
effects,  to  convert  tbem  into  money,  and  to  ftpply  the  same  in 
satisfaction  of  the  judgment  and  costs. 

There  must  also  be  a  reference  to  a  master,  residing  in  the 
county  of  Onondaga,  to  appoint  a  proper  person  as  receiver, 
and  to  take  from  him  sufficient  surety  for  the  execution  of  his 
trust.  And  the  defendant  must  disclose,  assign,  and  deliver 
over  on  oath  to  such  receiver,  under  the  direction  of  such 
master,  all  such  property,  choses  in  action,  and  effects,  and  the 
proceeds  of  such  as  have  been  received  and  collected  by  him 
since  the  commencement  of  this  suit.  The  receiver  is  to  have 
the*usual  power  to  compromise  and  collect  the  debts,  and  con- 
vert the  property  and  effects  into  money,  and  to  apply  the  same 
in  satisfaction  of  the  complainant's  debt  and  costs.  And  either 
party  is  to  be  at  liberty  to  apply  to  the  court,  on  petition,  for 
such  further  directions  in  the  premises  as  may  be  necessary. 
If  the  defendant  has  been  discharged  under  the  ineolvent  act, 
since  the  commencement  of  this  suit,  and  the  assignee  has  taken 
possession  of  any  of  the  property,  in  violation  of  the  injunction, 
as  he  is  chargeable  with  constructive  notice  of  the  pendency  of 
this  suit,  it  will  be  his  duty  to  deliver  the  same  over  to  the  re- 
ceiver, subject  to  his  claim  upon  the  surplus,  if  any  there  be, 
for  the  benefit  of  the  general  creditors. 


This  cftse  is  referred  to  as  anthority  on  the  following  points:  That  a  cred* 
itor  first  filing  his  bill  obtains  a  preference,  and  those  subsequently  filing  in 
the  order  of  such  filing:  Safford  v.  Douglas,  4  Edw.  Ch.  538;  Boynion  v. 
Haweon,  1  Churke  Ch.  592,  598;  Jlone  v.  Ilenriquez,  13  Wend.  244;  Voorhee* 
V.  Seymour,  26  Barb.  580;  Hammond  v.  Hudson  R,  R,  Co,,  20 Id.  381;  J^- 
/res  V.  Cochrane,  47  Id.  559;  that  such  filing  creates  a  lien  in  the  nature  of  an 
attachment:  WlieeUr  v.  Wheedon,  9  How.  Pr.  298;  Becker  v.  Torrance,  31  N.  Y. 
638;  Myrich  v.  Seklen,  36  Barb.  22;  that  a  creditor  can  not  interfere  to  pre- 
vent or  control  his  debtor's  disposition  of  his  property  until  he  has  obtained 
a  lien  by  judgment  as  to  realty,  or  by  a  judgment  and  the  return  of  his  exe- 
cution unsatisfied,  and  by  the  filing  of  his  bill  as  to  choses  in  action:  Oreen* 
wood  y.  Brodhead,  8  Barb.  597;  that  a  receiver  represents  all  the  credit<Nn, 
and  must  discharge  debts  in  the  order  of  precedence:  Bottwkk  v.  Beker^  10 
Abb.  Fr.  19& 


MOBBIS  V.  MoWATT. 

[a  Paxoi  Gb.  686.] 

PuBOHASKB  Contracting  for  a  Good  Title  can  not  be  compelled  to  aooepi 
a  mere  equitable  title,  or  a  good  legal  title  which  is  subject  to  litigation 
in  chancery  in  consequence  of  some  valid  equitable  claim. 

PURCUASER  UNDER  A  DECREE  IS  ENTITLED  TO  A  €k)OD  TlTLS   both   at   laW 
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and  in  equity,  where  the  master,  by  direetioa  of  the  parties  interestedp 
professes  to  sell  a  perfect  title. 

JUDOMSNT,    WHEN  BOCEETED,  BECOMES  A  GENERAL  LlEN  ftt  laW  On  all  the 

debtor's  realty,  as  against  the  debtor  and  all  persons  subsequently  de- 
riving title  through  or  under  him,  which  lien  can  not  be  defeated  by  any 
species  of  alienation  whatever. 

Such  Lien  may  be  Displaced  bt  the  Execution  or  a  Power  overreach- 
ing the  judgment  in  some  cases,  but  will  be  enforced  against  a  title  ac- 
quired under  such  power  where  the  purchaser  has  notice  that  it  has  been 
improperly  or  inequitably  executed. 

Judgment  Lien  may  be  Displaced  by  a  Decree  in  chanoery,  where  the 
debtor  holds  merely  as  a  naked  trustee,  or  where  there  is  a  prior  sub- 
sisting equitable  claim  against  the  premises. 

Testator's  Debts  are  Prior  Equitable  Liens  on  land  devised  as  against 
judgments  recovered  against  the  devisees  for  their  individual  debts. 

Judgment  Creditors  of  the  Devisees,  it  Made  Parties  to  a  suit  brought 
by  the  testator's  creditors  to  obtain  payment  of  their  claims,  may  be 
perpetually  enjoined  from  proceeding  against  property  sold  under  a  de- 
cree in  the  cause. 

Such  Judgment  Creditors  may,  however,  Contest  the  validity  of  the 
complainants'  claims  in  such  suit,  if  they  are  made  parties,  and  if  such 
clainm  are  established,  may  ask  that  the  personal  estate,  if  any,  be  first 
applied  thereto,  or  that  they  be  substituted  to  the  complainants'  rights 
a^inst  such  personalty,  on  the  principle  of  marshaling  securities;  and  if 
there  be  no  personalty  they  may  insist  that  the  realty  be  applied  to  the 
testator's  debts  in  the  manner  provided  by  the  wilL 

JlTDGMENT  CREDITORS  OF  THE  DEVISEES  NOT  BEING  MaDE  PaRTIBS  to  a  SUit 

bronght  by  the  testator's  creditors,  may  sell  the  legal  estate  in  the  de- 
vised premises  on  execution  at  law,  and  the  purchaser's  title  will  over- 
reach a  sale  under  a  decree  in  such  suit;  nor  can  the  court  of  chancery 
protect  a  purchaser  under  the  decree,  where  the  judgments  were  ob- 
tained before  the  suit  was  commenced. 

Purchaser  under  the  Decree  can  only  Protect  Himself,  in  such  a 
case,  by  filing  a  bill,  upon  which  he  will  be  compelled  to  prove  the  valid- 
ity of  the  claims,  for  the  satisfaction  of  which  the  decree  of  sale  was 
made,  and  to  litigate  every  question  which  the  judgment  creditors  might 
have  raised  as  an  objection  to  the  sale. 

Mortgage  is,  in  this  State,  a  mere  Security  for  the  payment  of  thi 
debt. 

Mortgagee,  before  Foreciosurx,  has  no  Interest  in  the  land,  which  can 
be  sold  on  execution. 

Mortgagee,  before  Entry,  is  not  Bound  by  a  Covenant  ranning  with 
the  land. 

Mortgagee  can  not  Maintain  Ejectment  for  the  recovery  of  the  prem* 
ises,  before  foreclosure,  under  the  New  York  revised  statutes. 

Kew  Mode  of  Proceeding  by  Creditors  of  a  Decedent,  to  obtain  pay- 
ment of  their  claims,  is  provided  by  the  New  Tork  statutes,  by  a  soitia 
chancery. 

ftSAL  Decree  in  such  a  Suit  against  the  Heir  or  Dsvxsn  is  a  pr^ 
ferred  lien  on  tlie  land  descended  or  devised,  as  against  a  Judgment  cr 
decree  for  the  heir's  or  devisee's  own  debt. 
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ExBCunoN  Sals  undks  such  a  Decree  Overreaches,  aUo,  all  mortgages 
aod  alienations  of  the  land  snbBeqaent  to  the  commencement  of  the  salt. 

MnuB  Decretal  Order  is  not  a  Final  Decree  as  contemplated  by  this 
statate. 

Bill  filed  by  creditors  of  the  late  John  Mowatt,  jun.,  against 
Charles  and  James  Mowatt,  two  of  his  devisees,  and  the  widow 
of  the  heir  at  law  of  J.  E.  Mowatt,  the  other  devisee,  to  obtain 
satisfaction  out  of  the  realty  devised  to  them.  The  Phoenix 
Fire  Insurance  company,  to  whom  Charles  Mowatt  had  mort- 
gaged a  part  of  the  realty  devised  to  him,  and  Robert  Lenox,  a 
mortgagee  of  the  testator,  were  made  parties  to  the  suit.  The 
complainants  had  established  their  claim  by  a  decree  against 
John  Mowatt,  jun.'s,  executors,  rendered  in  November,  1828, 
but  being  unable  to  find  personal  estate  in  the  executor's  hands 
to  satisfy  the  same,  brought  the  present  suit.  Before  the 
making  of  the  decree  of  November,  1828,  several  creditors  of 
each  of  the  devisees  for  individual  debts  had  obtained  judg- 
ments against  them,  and  Charles  Mowatt's  mortgage  to  the 
Phoenix  Fire  Insurance  company  was  executed.  These  judg- 
ment creditors  were  not  made  parties  to  this  suit. 

A  decretal  order  was  made  in  this  suit  in  November,  1830,  re- 
ferring it  to  a  master  to  report,  among  other  things,  the  amounts 
duo  to  the  complainants,  and  to  Lenox  and  the  Phoenix  Fire 
Insurance  company  on  their  respective  mortgages;  and  also,  if 
requested  by  any  of  the  parties,  to  take  an  account  of  the  per- 
sonal estate  and  the  administration  thereof.  The  master  made 
a  separate  report,  at  the  request  of  the  complainants  and  Lenox, 
of  the  amounts  due  them  respectively,  stating  the  balance  due 
the  complainants  to  be  seven  thousand  five  hundred  and  eighty- 
two  dollars  and  twenty-two  cents,  and  that  the  amount  due 
Lenox  was  £eventeen  thousand  seven  hundred  and  sixty-three 
dollars  and  ninety-nine  cents,  which  was  a  specific  and  prior 
lien  on  a  house  and  lot  in  Pearl  street,  New  York  city,  belong- 
ing to  the  testator.  A  decretal  order  was  made  on  this  report 
in  January,  1831,  directing  the  house  and  lot  in  Pearl  street, 
and  five  houses  and  lots  on  Franklin  street,  to  be  sold  by  a  mas- 
ter, and  the  proceeds  of  the  sale  of  the  Pearl-street  property  to 
be  paid  on  Lenox's  mortgage,  so  far  as  necessary,  and  the  resi- 
due to  be  brought  into  court.  The  Pearl-street  property  was 
4SK>ld  under  this  order  to  Jacob  S.  Piatt  for  thirty-three  thousand 
two  hundred  and  fifty  dollars,  with  the  understanding  that  he 
^as  to  have  a  good  and  perfect  title.  The  purchaser  paid  a  de< 
|)08it  of  ten  per  cent,  on  the  amount  of  his  bid  at  the  time  of 
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the  Bale,  but  afterwards  refused  to  complete  the  purchase,  being 
advised  that  the  title  was  not  perfect.  The  complainanta  there- 
upon presented  a  petition  to  the  court  to  compel  him  to  paj 
the  residue  of  the  purchase  money. 

The  provisions  of  the  will  of  John  Mowatt,  jun.,  so  far  as 
material  to  the  present  controversy,  and  some  additional  facts, 
are  stated  in  the  opinion. 

D,  S.  Jones,  for  the  complainants. 

T.  Fessenden,  for  the  purchaser. 

Walwobth,  Chancellor.  The  purchaser  in  this  case  bid  off  the 
premises  in  question,  at  the  master's  sale,  under  the  understand- 
ing, expressed  at  the  time  of  the  sale,  that  he  was  to  have  a  perfect 
title  under  this  decree;  and  if  the  master's  deed  will  not  give 
him  such  a  title,  he  must  be  discharged  from  the  obligation  of 
his  purchase;  unless  the  parties  interested  in  the  sale  can  pro- 
cure a  discharge  of  the  outstanding  claims  and  incumbrances. 

It  is  not  necessary  that  I  should  particularly  notice  the  mort- 
gage given  by  two  of  the  devisees  to  tbeir  mother,  to  secure  her 
annuity.  As  she  is  dead,  the  anuuity  is  at  an  end;  and  proba- 
bly the  arrears  were  paid  up  to  the  time  of  her  death.  If  this 
was  the  only  question  in  the  cause,  the  master  would  be  directed 
to  inquire  and  ascertain  whether  anything  remained  due  on 
that  mortgage;  unless  the  parties  elected  to  procure  it  to  be 
canceled  on  record. 

The  important  question  in  this  cause  is  as  to  the  objection 
that  there  are  outstanding  judgments  against  each  of  the  three 
devisees,  and  that  the  judgment  creditors  are  not  parties  to  this 
suit.  The  lot  in  question  was  not  devised  to  the  executors  as 
such;  but  it  was  devised  to  the  widow  during  her  life  or  widow- 
hood, with  remainder  to  the  three  sons  of  the  testator  in  fee, 
subject  to  the  payment  of  debts,  and  subject  to  the  power  of 
the  executors  to  sell  for  that  purpose.  Although  the  three  sons 
are  named  in  the  will  as  executors,  yet  they  do  not  take  the 
real  estate  as  such  executors,  but  as  devisees  thereof,  and  as  ten- 
ants in  common  under  the  will.  The  judgments,  therefore, 
which  were  afterwards  rendered  against  them  individually,  be- 
came general  liens  on  their  several  interests  in  the  estate;  and 
the  question  now  presented  is  whether  the  purchaser  under  this 
decree  will  obtain  a  valid  title,  as  against  the  lien  of  those 
judgments. 

It  is  a  well-settled  principle  in  this  court,  that  a  purchaser, 
who  has  contracted  for  a  good  title,  will  not  be  compelled  to 
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accept  a  mere  equitable  title,  of  which  he  can  not  avail  himself 
in  a  suit  at  law,  to  recover  the  property,  or  to  defend  his  pos- 
session, if  necessary:  Abd  v.  EecUhcote,  2  Yes.  jun.  100.  It  ia 
equally  well  settled,  that  this  court  will  not  compel  a  purchaser 
to  accept  a  doubtful  title.  And  even  if  he  obtains  a  good  legal 
title,  yet  if  it  is  liable  to  be  litigated  in  a  court  of  chancery,  in 
consequence  of  some  valid  equitable  claim  which  may  be  brought 
against  it,  the  purchaser  will  be  discharged  of  his  purchase: 
Orover  v.  Hugell,  3  Buss.  428.  A  sale,  therefore,  under  a  decree 
of  this  court,  where  the  master,  by  the  direction  of  the  parties 
interested,  professes  to  sell  a  perfect  title,  entitles  the  pur- 
chaser to  a  title  which  is  good  both  at  law  and  in  equity.  Is 
this,  then,  a  title  of  that  description?  The  moment  a  judg- 
ment is  docketed,  it  becomes,  at  law,  a  general  lien  on  all  the 
real  estate  of  the  debtor;  not  only  as  against  himself,  but  also 
as  against  all  other  persons  deriving  title  through  or  under 
him  subsequently  to  such  judgment.  It  affects  the  legal  estate^ 
and  the  lien  of  the  judgment  can  not,  at  law,  be  attached  or 
defeated  by  any  species  of  alienation  whatsoever:  1  Atk.  on 
Gonv.  605,  511.  The  lien  may  indeed  be  displaced,  in  some 
cases,  by  the  execution  of  a  power  which  overreaches  the  judg- 
ment. But  if  the  purchaser  has  notice  that  the  power  is  im- 
properly or  inequitably  executed,  a  court  of  chancery  will  en- 
force the  lien  of  the  judgment,  even  as  against  the  title  acquired 
under  such  power.  The  lien  of  a  judgment  may  also  be  re- 
moved or  displaced  by  the  decree  of  this  court,  where  the  judg- 
ment debtor  holds  the  legal  estate  in  the  land  merely  as  a 
naked  trustee  for  another,  or  where  there  is  a  subsisting  equita- 
ble claim  against  the  premises,  which  is  prior^  in  point  of  time, 
to  the  lien  of  the  judgment:  Matter  of  Howe,  1  Paige,  130  [19 
Am.  Dec.  395];  1  Atk.  on  Conv.  512. 

In  the  case  under  consideration,  the  debts  due  from  the  tes- 
tator to  these  complainants  and  others,  were  equitable  liena 
upon  the  estate  devised  to  his  sons,  which  liens  are  prior,  in 
point  of  time,  to  the  judgments  recovered  against  the  sons  for 
their  own  private  debts.  If  the  judgment  creditors  had  been 
made  parties  to  this  suit,  these  prior  equities  could  have  been 
established  in  favor  of  the  creditors  of  the  testator.  And  the 
judgment  creditors  would  then  have  been  perpetually  enjoined 
from  proceeding  at  law  against  the  property  sold  under  the 
decree  in  this  cause.  Being  parties  to  the  suit,  they  would 
have  been  entitled  to  contest  the  validity  of  the  complainants* 
claim  against  the  estate  of  the  testator;  and  if  that  was  estab* 
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lisbed,  thej  would  then  have  the  right  to  ask  for  the  applica^ 
tion  of  the  personal  estate,  in  the  first  place,  to  the  satisfaction 
of  that  claim^  if  any  such  personal  estate  could  be  found;  or, 
at  least,  that  they  might  be  substituted  in  the  place  of  the  cred- 
itors of  the  testator,  as  to  such  personal  estate,  on  the  principle 
of  marshaling  securities,  if  the  real  estate  was  applied  to  the 
payment  of  the  debts  of  the  testator  in  the  first  instance.  And 
if  no  personal  estate  remained,  they  would  still  have  had  the 
right  to  insist  that  the  real  estate  should  be  applied  in  payment 
of  the  testator's  debts,  in  the  manner  directed  by  the  will;  that 
is,  that  the  Pearl-street  property  should  not  be  sold  for  that 
purpose,  until  all  the  other  property  of  the  testator,  both  real 
and  personal,  had  been  exhausted.  It  will  be  seen  at  once  that 
this  would  have  raised  the  question,  whether  the  Franklin- 
atreet  lots,  on  which  the  Phcenix  Fire  Insurance  company  have 
a  mortgage  from  some  of  the  deyisees,  or  the  Pearl-street  house 
and  lot,  on  which  the  lien  of  the  judgment  first  attaches^  should 
be  sold  to  satisfy  the  complainants'  claim. 

What,  then,  will  be  the  situation  of  the  purchaser  under  this 
decree,  as  to  the  security  of  his  title,  either  at  law  or  in  equity? 
At  law,  the  judgment  creditors  may  sell  the  legal  estate  by  exe- 
cution on  their  judgments;  and  the  purchasers  will  acquire  a 
legal  title,  which  will  overreach  the  sale  under  this  decree. 
And  the  judgments  being  obtained  before  the  creation  of  a  Ks 
pendens  here,  by  the  commencement  of  this  suit,  the  court  of 
chancery  can  not  protect  the  present  purchaser,  by  any  order  or 
injunction  made  in  this  cause,  to  which  the  judgment  creditors 
are  not  parties.  He  will  therefore  be  compelled  to  file  a  bill, 
even  to  protect  himself  against  this  Assertion  of  a  legal  right  on 
the  part  of  the  judgment  creditors.  And  upon  that  bill,  in 
order  to  protect  his  equitable  right  to  this  property,  he  will  not 
only  be  compelled  to  prove  the  existence  of  the  debt  alleged  to 
be  due  from  the  testator  to  the  present  complainants,  but  he 
will  also  be  required  to  litigate  every  question  which  the  judg- 
ment creditors  might  haye  raised  as  an  objection  to  the  sale  of 
this  particular  portion  of  the  real  estate  of  the  testator.  The 
fact  that  Lenox,  one  of  the  present  defendants^  has  a  mort- 
gage on  the  Pearl-street  property,  executed  by  the  testator  in  his 
life-time,  does  not  materially  alter  the  rights  of  the  purchaser 
under  this  decretal  order.  It  is  now  well  settled  in  this  state, 
that,  even  at  law,  the  mortgage  is  to  be  considered  a  mere 
security  for  the  payment  of  a  debt.  Before  foreclosure,  the 
mortgagee  has  no  interest  in  the  land  which  can  be  sold  on  exe* 
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«ution;  and  before  entry  under  his  mortgage,  be  is  not  bound, 
as  an  assignee  of  tbe  mortgagor,  by  a  covenant  running  with 
the  land:  Jackson  v.  WUlard,  4  Johns.  41;  Astor  v.  Eoyt,  5  Wend. 
603.  Under  the  provisions  of  the  revised  statutes,  he  can  not 
€ven  maintain  an  ejectment  to  recover  the  possession  of  the 
mortgaged  premises,  before  the  mortgage  has  been  legally  fore- 
closed: 2  B.  S.  312,  sec.  57. 

The  revised  statutes  have  prescribed  a  new  mode  of  proceed- 
^^S»  ^y  ^  ^^^^  ^^  ^^^^  court,  against  heirs  and  devisees,  to  obtain 
satisfaction  of  debts  due  from  the  decedent.  And  every  final 
decree  rendered  in  such  suit,  against  the  heir  or  devisee,  has  a 
preference,  as  a  lien  on  the  estate  descended  or  devised,  over 
any  judgment  or  decree  obtained  against  the  heir  or  devisee,  for 
his  own  personal  debt.  A  sale  upon  an  execution  under  such 
a  decree  will,  at  law,  not  only  overreach  such  judgments,  but 
will  also  overreach  all  mortgages  and  alienations  of  the  estate, 
which  are  subsequent  to  the  commencement  of  the  suit  in  this 
court:  2  B.  S.  454.  But  the  decretal  order,  under  which  the 
present  sale  took  place,  is  not  such  a  final  decree  as  is  contem- 
plated in  the  statute.  And  probably,  to  give  the  purchaser  a 
perfect  legal  title,  sufficient  in  a  court  of  law  to  protect  him 
against  a  sale  under  the  previous  judgment  against  the  heir  or 
devisee,  it  may  be  necessary  to  issue  an  execution  on  the  decree, 
and  to  have  the  property  sold  by  the  sheriff,  in  tbe  usual  manner. 
On  this  point,  however,  I  do  not  mean  to  be  understood  as  ex- 
pressing any  definitive  opinion. 

The  conclusion  at  which  I  have  arrived  in  this  case  is,  that 
the  purchaser  can  not  obtain  a  perfect  legal  title  under  the  con- 
veyance from  the  master,  sufficient  to  protect  him  against  these 
judgments,  which  at  law  form  a  previous  lien  on  the  premises. 
And  as  it  is  admitted  to  be  impossible  to  obtain  releases  of  all 
the  judgments  veithin  any  reasonable  time,  the  purchaser  must 
be  discharged  of  his  purchase,  and  the  deposit  must  be  restored 
to  him.  He  is  also  entitled  to  interest  on  that  deposit,  and  to 
the  costs  to  which  he  has  been  subjected.  At  present,  there  is 
no  fund  under  the  control  of  the  court  out  of  which  the  inter- 
est and  costs  can  be  paid;  and  as  all  parties  have  acted  in  per- 
fect good  faith  in  relation  to  this  sale,  the  expenses  must  be 
paid  out  of  the  fund  hereafter  to  be  raised,  if  a  second  sale 
takes  place.  If  no  sale  of  the  property  is  had,  and  no  other 
way  is  provided  for  the  payment,  the  charge  must  fall  on  the 
complainants  personally.  The  question  as  to  the  final  disposi* 
tion  of  this  claim  for  interest  and  costs,  is  for  the  present  re* 
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serred;  with  liberty  for  the  purchaser  to  apply  hereafter  by 
petition,  as  he  shaU  be  advised. 

If  all  the  parties  to  this  suit  conseut  to  a  resale  of  the  prop* 
erty  under  the  present  decretal  order,  the  master  is  to  proceed 
and  sell,  subject  to  the  legal  and  equitable  rights  of  all  persons, 
other  than  the  parties  in  the  cause  and  those  who  are  bound  by 
the  decree.  But  in  that  case,  the  master  should  inform  the 
bidders  at  such  resale  of  the  nature  of  the  objections  which 
exist  against  the  title  under  such  sale.  If  a  resale,  at  the  risk 
of  the  purchaser,  is  not  deemed  advisable  by  the  parties  inter- 
ested  in  this  matter,  the  complainants  are  to  be  at  liberty  to  file 
a  supplemental  bill,  for  the  purpose  of  bringing  the  judgment 
creditors  before  the  court;  or  to  apply  for  a  rehearing,  and  to 
vacate  the  decretal  order  of  the  seventh  of  January  last,  as  they 
may  be  advised.  If  a  receiver  is  necessary  to  preserve  the 
property,  and  to  secure  the  rents  and  profits  in  the  mean  time, 
one  will  be  appointed,  as  a  matter  of  course,  upon  a  proper  ap* 
plication,  and  on  due  notice  to  such  parties  as  have  a  right  to 
be  heard  on  that  question. 

JuDOiCENT  LiBNa. — See  Coombs  v.  Jordan,  ante,  23^  and  note;  Hanson  ▼• 
Barnes,  ante,  322.  That  a  judgment  is  displaoed  hy  a  decree  in  equity  where 
the  debtor  holds  as  a  naked  trustee,  or  there  is  some  prior  equitable  daim,  is 
held  on  the  authority  of  this  case,  in  0*DonneU  v.  Kerr,  50  How.  Pr.  335. 
The  case  is  also  cited  to  the  point  that  a  judgment  creditor  can  take  only  his 
debtor's  interest,  in  TaUman  y.  Farley,  1  Barb.  285;  that  a  purchaser  under 
a  judgment  takes  subject  to  prior  equitable  claims,  in  AveriU  y.  Loueks,  6 
Bub.  27;  and  that  a  purchaser  under  a  judgment  of  foreclosure  is  not 
bound  to  take  a  defective  title,  in  Hirsek  v.  Livingston,  3  Hun,  10;  S.  C,  5 
N.  Y.  Sup.  Ct.  (Thomp.  &  0.)  265. 

MoRTOAOE  MXBB  SROURnT. — See  WHaon  ▼.  Troup,  14  Am.  Deo.  458^  and 
note.  The  mortgagor  is  the  owner,  in  New  York,  except  as  to  the  mort- 
gagee and  his  representatives:  Hitdieoeh  v.  Harrington,  5  Id.  229^  and  note. 
In  Kentucky  it  is  held  that  the  mortgagee  has  the  legal  estate:  Paiterson  ▼. 
Cameal,  13  Am.  Dec.  208.  So  in  Maine:  Vose  ▼.  Handy,  11  Id.  101,  and 
note;  but  he  can  not  maintain  a  writ  of  entry  where  payment  is  made  after 
the  day:  See  note  to  case  last  cited.  The  principal  case  is  dted  to  the  point 
that  a  mortgagee  has  only  an  equiteble  interest,  in  Main  v.  Green,  32  Bark 
460;  KortriglU  ▼.  Cady,  21  N.  Y.  364;  Miner  v.  Beekman^  33  N.  Y.  Sup.  Ck 
(1  Jones  &  S.)  76.  Hence  his  estate  is  not  subject  to  sale  on  exeontion: 
Packer  ▼.  Rochester  etc,  R.  R.  Co,,  17  N.  Y.  296;  nor  can  he  reoover  hi  eject* 
ment:  Swart  v.  Service,  21  Wend.  37. 

Other  pointe  on  which  the  case  is  referred  to  as  antliority  are:  That  eaob 
creditor  must  sue  the  heirs  and  devisees  of  his  debtor  for  himself  for  what 
they  are  liable  to  pay  him  after  satisfying  leg»l  priorities  and  proportioData 
olaiir.s  of  other  creditors:  Bhodgood  t.  Bruen,  2  Brad!  11;  that  a  faroolonm 
sale  may  be  vacated  where  the  owners  of  the  equity  of  redemptUm  hav«  not 
been  made  parties:  Raynor  v.  Selmes,  7  Lans.  442;  that  judgment  oraditoi* 
uot  made  parties  should  not  bear  the  loss  in  such  cases:  S.  C,  52  N.  Y.  581» 
overruling  7  Lans.  442. 
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Wherb  a  Dxbtob's  Body  is  Exempt  ibom  Exboutiov,  the  oonrt  of  ohui- 
oery  has  jnriadiotion  to  compel  a  disooveiy  of  his  property,  so  that  it 
may  he  applied  in  satisfaction  of  his  debts. 

Original  and  Primary  Jurisdiction  of  ths  Court  ov  Chanorrt  was 
in  personam  merely. 

This  Jurisdiction  was  Long  Exercised  by  a  Simple  Attachment  against 
the  bodies  of  parties,  to  compel  obedience  to  the  orders  and  decrees  of 
the  court. 

Although  the  Defendant's  Property  is  beyond  the  Reach  of  the  conrt, 
so  that  it  can  not  be  sequestered  or  taken  in  execution,  the  oourt  does 
not  lose  jurisdiction  in  relation  thereto  if  the  defendant's  person  is  within 
the  jarisdiction. 

Defendant  may  be  Compelled  to  Bring  Property  in  dispute,  or  to  which 
the  complainant  claims  an  equitable  title,  within  the  jurisdiction,  or  to 
execute  a  sufficient  conveyance  or  transfer  to  vest  the  legal  title  and  pes* 
session  of  the  same  under  the  lex  loci  rei  eitcB, 

Jurisdiction  to  Enforce  Contracts  of  Resident  Foreigners.— The  oourl 
of  ohanoeiy  has  jurisdiction  to  enforce  the  performance  of  contracts  made 
in  another  country  by  foreigners  actually  domiciled  or  temporarily  re- 
siding here  at  the  time  of  service  of  process. 

Writ  of  Ne  Exeat  here  is  simply  a  means  of  obtaining  equitable  baiL 

Ddoharob  of  a  Writ  of  Nb  Exeat  is  a  Matter  of  Course  upon  the  party's 
giving  security  to  answer  the  bill,  where  a  discovery  is  necesssry,  and  to 
abide  the  order  and  decree  of  the  court  in  the  cause,  and  to  be  amenable 
to  the  process  issued  to  enforce  the  same. 

Complainant  has  a  Right  to  a  Ns  Exeat  whenever  the  court  has  ju- 
risdiction, upon  producing  proper  evidence  that  the  defendant  intends  to 
leave  the  state,  so  that  a  decree  against  him  would  be  ineffiactual,  and 
like  evidence  of  the  actual  existence  of  his  equitable  claim. 

Writ  of  Ne  Exeat  Lies  only  on  an  equitable  demand  generally;  but  it 
may  be  issued,  also,  where  there  is  concurrent  jurisdiction  in  courts  of 
law  and  equity,  as  in  cases  of  bills  for  an  account,  although  the  defend- 
ant might  have  been  arrested  on  legal  process. 

Writ  of  Nb  Exeat  may  be  Issued  against  a  Foreigner  temporarily 
residing  here,  upon  au  equitable  demand  arising  abroad,  in  favor  of  a 
foreigner. 

Such  Foreigner  may  be  Compelled  to  Apply  his  Interest  in  Partner- 
ship property  of  a  foreign  firm,  so  far  as  he  can  control  it  consistently 
with  the  laws  of  the  country  where  it  is  situated,  and  without  prejudice 
to  the  rights  of  others. 

Pendency  of  a  Suit  in  a  Foreign  Court,  or  in  a  court  of  the  United 
States,  is  not  pleadable  in  abatement  or  in  bar  of  a  proceeding  in  a  state 
oourt. 

Pendency  of  an  Action  in  the  United  States  Circuit  Court,  sitting 
within  the  state,  on  a  judgment  of  a  state  court,  in  which  the  defendant 
has  been  held  to  bail,  is  a  sufficient  ground  for  discharging  a  ne  exeai 
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issued  in  a  suit  on  the  same  judgment  in  the  court  of  chancery,  unless 
the  complainant  elects  to  release  the  defendant  from  arrest  in  the  former 
action  on  his  entering  an  appearance  or  filing  common  baiL 

Application  to  discbarge  a  ne  exeat.  The  complainant  resided 
at  Havana.  The  defendant,  a  citizen  of  Colombia,  resided  at 
Carthagena,  but  being  in  New  York  in  April,  1821,  obtained 
his  discharge  under  the  act  for  the  relief  of  debtors  from  im- 
prisonment. The  complainant  having'sued  him  in  the  supreme 
court,  he  pleaded  his  discharge  in  bar  of  execution  against  his 
persou,  and  the  court,  in  January,  1822,  gave  judgment  agaiust 
him  for  forty-two  thousand  three  hundred  and  eighty-one  dol- 
lars, exempting  his  body  from  execution,  according  to  the  stat- 
ute, upon  which  judgment  an  execution  against  his  property 
was  returned  unsatisfied.  The  complainant,  in  August,  1831 » 
filed  his  bill  in  the  present  suit,  alleging  that  the  defendant 
had  ample  property  at  Carthagena,  or  elsewhere,  to  satisfy  the 
judgment,  and  that  by  drawing  bills  on  the  mercantile  house  ii^ 
which  he  was  interested  at  Carthagena,  or  otherwise,  he  could 
pay  said  judgment,  but  refused  to  do  bo;  that  Spain  and  Colom- 
bia being  at  war,  the  complainant  could  not  prosecute  his  claim 
in  the  courts  of  Colombia;  and  that  the  defendant,  being  tem- 
porarily within  tbis  state,  was  about  to  depart  for  Carthagena. 
He  therefore  prayed  a  discovery,  and  for  the  satisfaction  of 
his  judgment  out  of  the  defendant's  property,  choses  in  action, 
and  equitable  interests,  and  for  general  relief,  and  for  a  writ  of 
ne  exeat  until  such  discovery  and  relief  could  be  had.  The  writ 
having  been  granted,  with  bail  fixed  at  eighty  thousand  dollars, 
the  defendant  made  this  application  and  presented  his  a£Sdavit, 
to  the  effect  that  he  had  been  arrested  and  held  to  bail  in  the 
United  States  circuit  court  in  an  action  on  the  same  judgment, 
which  was  still  pending. 

D.  B,  Ogden^  for  the  defendant.  Ne  exeat  is  a  harsh  pro- 
ceeding, and  never  to  be  used  except  in  extraordinary  cases: 
Hannah  v.  McEnlire,  11  Ves.  55;  Dick  v.  Sioinion,  1  Ves.  &  B.  372. 
Originally,  in  England,  it  was  a  prerogative  writ,  issued  only 
against  English  subjects,  and  never  applied  to  foreigners  tempo- 
rarily within  the  kingdom:  Whitehead  v.  Mural,  Bunb.  Exch.  183. 
The  application  for  it  is  addressed  to  the  discretion  of  the  court, 
and  it  is  a  delicate  matter  to  use  it  against  a  foreigner;  and  it 
is  never  to  be  granted  upon  a  mere  legal  demand:  De  Carriere 
V.  De  Calone,  4  Ves.  590;  Robertson  v.  JFiZHe,  Amb.  177;  Peame 
V  Liale,  Id.  76;  Anomjmom,  2  Atk.  210;  Jones  v.  Sampson,  8 
Ves.  573.     It  is  granted  only  to  prevent  a  failure  of  justice: 
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Porter  v.  Spencer,  2  Johns.  Ch.  169.  In  Woodward  v.  SchaizeU, 
8  Id.  412,  it  was  refused  when  applied  for  by  a  citizen  for  a 
partnership  debt.  Foreigners  and  non-residents  should  not 
have  the  benefit  of  it,  upon  the  same  principle  on  which  they 
are  denied  the  benefit  of  attachments:  Matter  of  Fitzgerald,  2 
Cai.  318.  The  decree  here  can  have  no  effect  on  the  defend- 
ant's property  in  another  country.  An  assignment  un^er  an  in- 
solvent or  bankrupt  law  of  the  United  States  would  not  be  sus- 
tained in  a  foreign  court  against  subsequent  assignees  there:  2 
Kent's  Com.  420 ;  Ingraham  v.  Oeyer,  13  Mass.  1^6, per  Parker,  C. 
J.  [7  Am.  Dec.  132].  The  courts  of  Colombia  would  not  allow 
the  present  complainant  to  accomplish  indirectly  what  he  could 
not  do  directly.  He  has  taken  his  judgment  against  property 
only,  and  he  can  claim  only  f ature  acquisitions  in  this  state. 
Besides,  the  complainant  is  here  proceeding  in  two  courts  at 
once  for  the  same  demand,  and  may  be  compelled  to  elect  in 
which  he  will  proceed. 

B.  F.  BuUer^  for  the  complainant.  Without  this  writ,  the 
complainant  is  remediless.  It  was  formerly  regarded  as  an 
extraordinary  writ:  Howden  y.  Sogers^  1  Yes.  &  B.  132;  but  it 
is  so  no  longer.  It  is  a  mere  equitable  capias.  The  rales  goT- 
erning  it  are  laid  down  in  Oibert  y.  Colt,  1  Hopk.  499  [14  Am. 
Dec.  667].  The  proceeding  here  is  a  creditor's  bill  under  the 
revised  statutes,  passed  in  affirmance  of  the  doctrine  of  Had* 
den  v.  Spader,  20  Johns.  654,  and  it  is  not  necessary  that  the 
property  shoald  be  within  the  state  to  give  the  court  jurisdic- 
tion. Besides,  there  is  no  allegation  here  that  the  defendant's 
property  is  without  the  state.  The  object  is  to  compel  a  dis- 
covery of  his  property,  and  to  procure  satisfaction  out  of  it 
wherever  it  may  be  situated.  The  court  of  chancery  may  com- 
pel a  conveyance  of  property  situated  without  the  state.  In  a 
great  variety  of  cases  it  has  exercised  jurisdiction  over  realty 
situated  without  its  jurisdiction,  where  the  party  was  before  the 
court:  Arglasse  v.  Muschamp,  1  Vern.  75;  Earl  of  KUdare  v, 
Eustace,  1  Eq.  Cas.  Abr.  134,  pi.  4;  Ndbob  of  ArcoU  v.  Eaxi 
India  Co,,  1  Ves.  jun.  385;  Penn  v.  Lord  Baltimore,  1  Ves.  sen. 
445;  Lord  Cranston  v.  Johnston,  3  Yes.  jun.  170;  Massie  v. 
Watts,  6  Cranch,  158,  per  Marshall,  C.  J.;  Dunn  v.  McMUlen,  1 
Bibb,  409;  Telfair  v.  Telfair,  2  Desau.  271;  Ward  v.  Arredondo, 
Hopk.  213  [14  Am.  Dec.  543];  MitcheU  v.  SmOh,  1  Paige  Ch. 
287.  The  rule  as  to  the  appointment  of  receivers  shows  that 
the  court  of  chancery  assumes  jurisdiction  of  all  a  debtor's  es- 
tate.  The  chancellor  can  reach  aU  his  interest  in  a  partnership; 


€72  Mitchell  t;.  Bunch.  [New  Tork, 

and  the  interest  of  an  absent  debtor  may  be  attached:  2  Kent 
Com.  344-346.  One  may  dispose  of  his  personalty  wherever  it 
may  be  situated:  Abraham  y.  Plestoro^  S  Wend.  538  [20  Am. 
Dec.  738].  None  of  the  authorities  cited  by  the  defendant's 
oounsel  establish  the  position  that  the  writ  of  ne  exeat  can 
not  be  applied  between  foreigners.  Chancellor  Kent  holds 
the  contrary  in  Woodward  ▼.  Schaisell^  3  Johns.  Ch.  412.  It 
was  applied  against  foreigners  in  Boddam  v.  Helheringlon,  5 
Ves.  91;  ffowdeji  v.  Rogers,  1  Ves.  &  B.  129;  Flack  v.  Holm,  1 
Jac.  &  Walk.  406;  Grant  v.  Grard,  3  Buss.  Ch.  598.  Unless 
the  writ  is  sustained  in  this  case,  there  will  be  an  entire  failure 
of  justice:  Boehm  v.  Wood,  Turn.  &  B.  Ch.  332,  343,  344;  1 
Eq.  Cas.  Abr.  133.  A  ne  exeat  may  be  granted  on  a  bill  for  an 
■account  which  is  an  exception  to  the  rule  that  the  demand  must 
be  merely  equitable:  Dunham  v.  Jackson,  1  Paige  Ch.  629; 
Denton  ▼.  Denton,  1  Johns.  Ch.  364,  441.  The  notice  of  the 
defendant  does  not  compel  the  complainant  to  elect  whether 
he  will  proceed  in  this  suit  or  in  that  commenced  in  the  United 
States  circuit  court.  It  will  be  in  time  to  compel  him  to  elect 
if  he  proceeds  in  his  action  at  law:  Thompson  y.  Graham,  1 
Paige  Ch.  452.  The  United  States  circuit  court  is  a  foreign 
tribunal  as  to  this  court,  and  its  proceedings  will  not  be  noticed 
here:  Walsh  v.  Durkin,  12  Johns.  99;  Baldwin  v.  ffale,  17  Id. 
272.  The  pendency  of  a  suit  for  the  same  cause  in  the  court  of 
a  sister  state  is  not  pleadable  in  this  court:  Browne  y.  Joy,  9 
Johns.  221;  Lord  Dillon  v.  Ahares,  14  Ves.  357;  2  Madd.  Ch.  Pr. 
315;  Mitf.  PI.  204. 

Walwobth,  Chancellor.  It  is  not  necessary  in  this  case  to  in* 
quire,  whether  under  the  thirty-ninth  section  of  the  title  of  the  re- 
vised statutes,  which  relates  particularly  to  this  court  and  its  pro- 
ceedings, 2  B.  S.  174,  real  property,  out  of  the  jurisdiction  of  the 
court,  can  be  applied  in  satisfaction  of  the  complainant's  judg- 
ment. Independent  of  the  statute,  this  is  clearly  a  case  in  which 
the  court  has  jurisdiction  to  compel  a  debtor,  whose  body  is 
exempt  from  execution  at  law,  to  discover  his  property,  so  that 
it  may  be  applied  in  satisfaction  of  his  just  debts.  The  case 
made  by  the  complainant's  bill  comes  directly  within  the  de- 
cision of  Lord  Hardwicke,  in  Edgell  v.  Haywood  and  Dawe,  3  Atk. 
352,  which  decision  I  believe  has  never  been  questioned,  even  in 
England;  although  the  court  of  chancery  there  will  not  inter- 
fere in  cases  provided  for  by  the  bankrupt  act,  or  where  the 
plaintiff  can,  by  a  real  incarceration  of  the  debtor,  compel  him 
to  apply  all  his  property  in  payment  of  his  honest  debts.    In 
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that  case,  as  in  this,  the  defendant's  body  could  not  be  taken 
in  execution ;  and  the  judgment  was  entered  to  be  levied  of  bis 
property  only.  Whether  the  defendant  has  any  part  of  his 
property  vested  in  lands,  and  whether  it  is  of  that  kind  of  prop- 
erty which  can  be  reached  by  an  execution  at  law,  can  not  be 
ascertained  until  the  coming  in  of  the  answer.  It  will  then  be 
in  time  to  raise  the  objection  that  this  court  can  not  make  a 
decree  concerning  real  estate  which  is  situated  in  a  foreign 
country. 

The  original  and  primary  jurisdiction  of  this  court  was  in  per* 
sonam  merely.  The  writ  of  assistance  to  deliver  possession, 
and  even  the  sequestration  to  compel  the  performance  of  a 
decree,  are  comparatively  of  recent  origin.  The  jurisdiction  of 
the  court  was  exercised  for  several  centuries  by  the  simple  pro- 
ceeding of  attachment,  against  the  bodies  of  the  parties,  to 
compel  obedience  to  its  orders  and  decrees.  Although  the 
property  of  a  defendant  is  beyond  the  reach  of  the  court,  so 
that  it  can  neither  be  sequestered  nor  taken  in  execution,  the  court 
does  not  lose  its  jurisdiction  in  relation  to  that  property,  pro- 
vided the  person  of  the  defendant  is  within  the. jurisdiction. 
By  the  ordinary  course  of  proceeding,  the  defendant  may  be 
compeUed  either  to  bring  thei)roperty  in  dispute,  or  to  which 
the  complainant  claims  an  equitable  title,  within  the  juril^dic- 
tion  of  the  court;  or  to  execute  such  a  conveyance  or  transfer 
thereof,  as  will  be  sufScient  to  vest  the  legal  title,  as  well  as 
the  possession  of  the  property,  according  to  the  lex  loci  rei  sUcb. 
Thus  in  Penn  v.  Lord  Baltimore,  1  Yes.  sen.  444,  Lord  Hard- 
wicke  decreed  the  specific  performance  of  a  contract  relative  to 
the  boundary  between  the  colonies  of  Pennsylvania  and  Mary- 
land. So  in  Archer  v.  Preston,  cited  by  Lord  Nottingham,  and 
by  Lord  Keeper  Quilford,  in  the  case  of  The  Earl  of  Arglasse  v. 
Muschamp,  1  Vern.  77,  135,  the  court  decreed  the  specific  per- 
formance of  a  contract  respecting  lands  in  Ireland;  the  defend- 
ant being  temporarily  within  the  jurisdiction  of  the  court.  In 
Farley  v.  Shippen,  Wythe,  135,  the  court  of  chancery  of  Vir- 
ginia decided  that  it  had  jurisdiction  to  decree  a  conveyance  of 
lands  lying  in  an  adjoining  state.  That,  although  it  could  not 
award  a  sequestration  against  those  lands  in  execution  of  the 
decree,  it  might  award  an  attachment  against  the  person  of  the 
defendant  for  a  contempt  in  refusing  to  perform  the  decree. 
See,  also.  Toller  v,  Carteret,  2  Vern.  494;  Hughes  v.  Hall,  5 
Munf.  431;  Cranatown  v.  Johnston,  3  Ves.  170;  S.  C,  5  Id.  277; 
Uarl  of  KiUare  v.  Eustace,  1  Vern.  419;  Earl  of  Derby  v.  Duke 
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of  Aihol,  1  Ves.  sen.  203;  Ouerrant  v.  Ibwler  and  Harris,  1  Hen. 
&  Mun.  5;  Massie  v.  Watts,  6  Cranch,  148;  Ward  v.  Arredondo, 
Hopk.  Ch.  213  [14  Am.  Dec.  543]. 

Although  the  question,  how  far  the  courts  of  our  country  are 
authorized  to  proceed  against  foreigners  temporarily  within 
their  jurisdiction,  in  relation  to  contracts  made  in  another 
country,  has  been  frequently  raised,  it  appears  now  to  be  well 
settled,  both  in  this  state  and  in  England,  that  they  have 
jurisdiction  to  enforce  the  performance  of  such  contracts,  where 
the  party  proceeded  against  is  within  the  jurisdiction  of  the 
court.  And  it  makes  no  difference  whether  the  defendant  is 
actually  domiciled  here,  or  is  temporarily  within  the  jurisdic- 
tion at  the  time  of  the  service  of  the  process  to  appear  and 
answer  the  plaintiff's  demand:  Sicard  y.  Whale,  11  Johns.  194; 
Fech  V.  Hazier  and  Mulock,  14  Id.  346;  Smith  v.  SpinoUa,  2  Id. 
198;  Imlay  v.  E  lief  son,  2  East,  453.  Neither  is  this  practice  of 
entertaining  suits  against  or  between  foreigners  of  recent  origin, 
or  confined  to  the  courts  of  this  country  and  of  England.  Bj 
referring  to  the  Digest,  it  will  be  found  that  the  courts  of  Bome 
not  only  too^  cognizance  of  suits  between  foreigners,  but  that 
a  judge  was  specially  authorized  to  discharge  that  duty.  The 
office  of  FrcBior  Peregrinus  was  created  for  the  express  purpose 
of  administering  justice  between  foreigners,  or  strangers,  who 
resorted  in  great  numbers  to  the  imperial  city;  and  perhaps 
also  between  strangers  and  citizens:  Digest,  lib.  1,  tit.  2,  fr.  2, 
sec.  28.  And  a  similar  office,  and  with  substantially  the  same 
powers,  is  said  to  have  existed  among  the  Athenians:  Taylor's 
Civil  L.  211.  By  the  law  of  Holland,  also,  the  person  of  a 
'foreigner  may  be  arrested^  either  in  securUaiem  debUi,  or  for 
the  purpose  of  giving  jurisdiction  to  a  tribunal  which  is  not  the 
natural  judge  of  the  party,  because  he  is  not  domiciled  within 
its  jurisdiction:  Van  Der  Linden's  Inst.  430.  The  mediiatione 
fugcB  warrant  of  Scotland  is  also  used,  as  well  for  the  purpose 
of  securing  the  persons  of  strangers,  temporarily  within  the 
country,  as  to  obtain  security  from  those  who  intend  to  leave 
Scotland  for  the  purpose  of  eluding  the  process  of  the  court:. 
1  Bell's  Diet.,  tit.  Arrestment;  2  Id.,  tit.  MedUatio,  fugcB;  Ersk. 
Princ.  17.  By  the  French  code,  foreigners,  not  resident  in 
France,  may  be  cited  before  the  tribunals  of  that  country  to 
enforce  the  execution  of  contracts  entered  into  with  Frenchmen, 
either  in  France  or  elsewhere:  Code  Nap.  lib.  1,  tit.  1.  c.  1. 
And  they  may  also  be  arrested  on  commercial  contracts.  In 
most  of  the  countries,  however,  where  the  civil  law  prevails,  it 
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does  not  appear  to  be  fully  settled  whether  their  courts  can 
arrest  a  foreigner,  who  is  onlj  temporarily  within  the  jurisdic- 
tion, at  the  suit  of  another  foreigner,  who  is  also  a  non-resident, 
on  a  commercial  contract  made  abroad:  See  Janet  v.  Maidmont^ 
and  5co^/  v.  Carmichael,  2  Bell's  Com.  564. 

In  this  court  the  writ  of  ne  exeat  is  simply  a  means  of  obtain- 
ing equitable  bail;  and  however  liable  it  maybe  to  abuse,  when 
used  politically,  as  it  formerly  was  in  England,  it  is  as  harmless 
here  as  the  ordinary  process  of  the  courts  of  common  law, 
usually  denominated  bailable  writs.  Although  in  form  it  pro- 
hibits the  defendant  from  going  out  of  the  jurisdiction  of  the 
court,  yet  it  is  a  matter  of  course  to  discharge  the  writ,  upon 
the  party's  giving  security  to  answer  the  complainant's  bill, 
where  a  discovery  is  necessary,  and  to  abide  such  order  and 
decree  as  may  be  made  in  the  cause,  and  to  render  himself 
amenable  to  the  process  of  the  court,  which  may  be  issued  to 
enforce  tbe  performance  of  the  decree:  Witodward  v.  SchcUzeU, 
3  Johns.  Ch.  412;  OibeHr.  Colly  1  Hopk.  496  [14  Am.  Dec. 
657];  Russell  v.  Ashby,  6  Ves.  96;  Atkinson  v.  Leonard,  3  Bro. 
C.  C.  218;  Chit,  on  Prerog.  23.  If  this  court  has  jurisdiction 
of  the  cause,  and  the  defendant  intends  to  leave  the  state,  so 
that  the  decree  against  him  would  necessarily  prove  ineffectual, 
the  complainant  has  a  right  to  this  equitable  bail,  on  producing 
proper  evidence  of  that  fact  and  of  the  actual  existence  of  the 
equitable  claim  for  which  the  suit  is  instituted. 

In  the  English  court  of  exchequer,  this  writ  is  not  used;  but 
an  order  for  security  in  the  nature  of  a  ne  exeat  or  of  equitable 
bail,  is  obtained  upon  motion:  1  Fowler's  Exch.  Prac.  36,  203. 
The  form  of  the  order  in  that  court  appears  to  be,  that  the  de- 
fendant, within  one  week  after  service  of  the  order,  enter  into 
a  recognizance,  with  proper  sureties,  not  to  depart  the  kingdom 
without  putting  in  his  answer  and  performing  such  decree  or 
order  as  the  court  may  thereafter  make  in  the  suit:  AUomey- 
General  v.  Mucklow,  1  Price,  289;  Datn^  v.  Heron,  in  1753; 
Id.  291,  note.  In  a  cause  before  that  court  in  1724,  such  an 
order  was  made  against  a  defendant,  who  resided  at  Oporto; 
although,  in  another  case  against  the  same  defendant,  who  had 
answered,  and,  I  presume,  had  denied  the  equity  of  the  com- 
plainant's bill,  the  court  refused  the  order:  Whitehead  v.  Miirai, 
Bunb.  183.  The  court  of  exchequer,  in  Ireland,  have 
adopted  the  formal  process  of  a  ne  exeat,  to  obtain  equitable 
bail.  It  issues  under  the  exchequer  seal,  and  is  granted  as  a 
matter  of  course,  when  properly  applied  for,  according  to  the 
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•ightieth  geneial  rale  of  that  court:  Howard's  Eq.  Side,  661, 

As  a  general  rule,  this  process  is  only  issued  for  an  equitable 
demand,  and  can  not  be  allowed  on  a  mere  legal  claim.  But, 
where  there  is  a  concurrent  jurisdiction  between  the  court  of 
chancery  and  courts  of  common  law,  as  in  the  case  of  bills  for 
an  account,  it  may  be  granted,  although  the  defendant  could 
liaye  been  arrested  by  process  issued  out  of  a  court  of  law: 
1  P.  "Wms.  263,  n.  1;  Eussell  v.  Ashby,  5  Ves.  96;  Jones  v.  Samp- 
mm,  8  Id.  593;  Jones  v.  Alephsin,  16  Id.  470. 

In  Baker  v.  Dumaresque,  2  Atk.  66,  Lord  Hardwicke  re- 
strained a  defendant  from  going  out  of  the  kingdom  to  the 
place  of  his  abode,  until  he  should  give  security  to  abide  the 
decree.  In  Archer  v.  Preston^  before  cited,  a  ne  exeal  was 
granted  against  a  defendant  temporarily  in  England;  and  in 
Atkinson  v.  Leonard,  the  writ  was  granted  in  favor  of  an  inhab- 
itant of  Antigua,  against  a  resident  of  the  same  place,  who 
^wQAnelhfr  eame  to  England  with  his  wife  for  medical  advice.  In  Houy- 
den  V.  Rogers,  1  Ves.  &  B.  129,  it  was  allowed  against  a  defend- 
ant domiciled  in  Ireland;  and  who  only  came  to  England  tem- 
porarily, on  business.  In  the  case  of  Fhick  v.  Holm  and  Ludert^ 
1  Jac.  &  Walk.  406,  Lord  Eldon  granted  a  ne  exeat  against  a 
Busaian  who  resided  at  St.  Petersburgh,  and  for  a  debt  con- 
tracted at  that  place  as  a  commission  merchant.  And  in  the  re- 
cent case  of  Grant  v.  Grant,  3  Buss.  598,  the  writ  was  allowed 
against  a  resident  of  Jamaica,  in  respect  of  a  debt  contracted 
there,  between  persons  who  were  resident  at  that  place;  al- 
though, by  the  laws  of  Jamaica,  the  defendant  could  not  have 
been  arrested  for  such  debt. 

In  the  case  of  De  Carriere  v.  The  Abbe  De  CaUonne,  4  Ves. 
678,  Lord  Eldon  discharged  a  ne  exeat,  granted  by  the  master 
of  the  rolls,  in  favor  of  one  French  emigrant  against  another. 
But  it  was  evidently  on  the  ground  that  the  debt  was  not  due, 
according  to  the  agreement  and  understanding  of  the  parties, 
at  the  time  the  writ  was  allowed.  In  this  court,  in  Woodward 
v.  Schatzell,  3  John.  Ch.  412,  Chancellor  Kent,  after  a  full  ex- 
amination of  the  cases,  decided  that  the  writ  may  be  granted  in 
the  case  of  foreigners,  and  in  respect  to  demands  arising 
ftbroad.  Chancellor  Sanford  came  to  the  same  conclusion  in 
Gxbert  V.  GoU,  Hopk.  Ch.  496  [14  Am.  Dec.  657],  and  granted  a 
ue  exeat  against  a  citizen  of  Maryland,  who  was  temporarily  in 

this  state. 
If  the  complainant  is  entitled  to  this  writ  against  a  foreigner 
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who  is  merely  here  for  a  tem-poraxj  purpose,  this  appears  to  h% 
a  proper  case  to  retain  the  process  against  the  defendant.  It  is 
not  denied  that  the  complainant  has  a  just  and  equitable  de« 
mand  against  him,  to  the  extent  of  nearly  eighty  thousand  dol- 
lars, including  interest;  and  that  the  defendant  has  the  means 
of  paying  the  whole  amount.  But  his  property  is  in  such  a 
situation  that  the  complainant  can  not  reach  it,  except  by  the 
aid  of  this  court,  and  by  detaining,  the  defendant  within  iU 
jurisdiction,  to  abide  such  order  or  decree  as  may  be  found 
necessary  to  compel  him  to  apply  his  property  in  satisfaction 
of  the  complainant's  claim.  *In  the  language  of  Senator  Allen, 
in  FeltU  v.  Candler,  3  Wend.  625:  **  What  can  be  more  reason- 
able than  that  every  man  possessing  the  means  should  pay  his 
honest  debts;  and  if  he  possess  the  means,  and  place  them  im 
a  situation  beyond  the  reach  of  legal  process,  is  there  any  in- 
justice in  compelling  him  to  render  an  account  of  the  property 
thus  fraudulently  concealed?"  Although  the  principal  part  of 
the  defendant's  property  is  vested  in  a  partnership  with  others, 
that  does  not  discharge  him  from  the  moral  obligation  of  apply- 
ing it  in  satisfaction  of  the  complainant's  debt,  after  all  just 
claims  of  his  copartners  and  the  creditors  of  the  firm  have  been 
provided  for.  This  court  will  not  require  of  him  an  impossi- 
bility. But  so  far  as  he  can  control  his  interest  in  tbe  partner- 
ship funds,  consistently  with  the  laws  of  the  country  in  which 
those  funds  are  now  placed,  and  without  prejudice  to  the  rights 
of  others,  he  may  be  required  to  apply  his  interest  in  that 
species  of  property  in  satisfaction  of  the  complainant's  debt. 

The  mere  pendency  of  a  suit  in  a  foreign  court,  or  in  a  court 
of  the  United  States,  can  not  be  pleaded  in  abatement,  or  in  bar 
to  a  proceeding  in  a  state  court.  If  the  complainant  had  pro- 
ceeded to  judgment  there,  it  would  indeed  present  a  different 
question;  as  the  original  judgment  in  the  supreme  court  of  this 
state,  which  forms  the  foundation  of  the  complainant's  bill, 
would  be  merged  in  such  new  judgment.  In  Maule  v.  Murray^ 
7  T.  B.  470,  the  court  of  king's  bench  refused  to  discharge  a 
defendant,  who  had  already  been  arrested  and  held  to  bail  in 
this  state  foi  the  same  demand.  And  in  Imlay  v.  EUe/aen,  2 
Ecist,  453,  the  same  court  refused  to  discharge  a  defendant,  who 
had  already  been  holden  to  bail,  for  the  same  cause  of  action,  in  a 
suit  in  Norway.  But,  I  apprehend,  the  principles  of  these  de- 
cisions can  hardly  be  extended  to  the  circuit  court  of  the 
United  States,  sitting  within  the  limits  of  our  own  state. 
This  court  will  judicially  notice  the  fact,  that  the  arrest  of  th« 
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body  of  the  defendant  on  mesne  process  in  that  court  is  for 
the  purpose  of  compelling  him  to  pay  the  debt,  or  to  render 
himself  in  execution  in  satisfaction  thereof;  and  that  the  pro- 
ceeding in  that  court,  in  an  action  of  debt  on  the  judgment  by 
which  it  will  be  finally  merged  in  the  new  judgment  to  be  ob- 
tained there,  is  wholly  inconsistent  with  the  proceeding  by  bill 
in  this  court  to  aid  execution  of  the  jugdment  of  the  supreme 
court. 

It  certainly  can  not  be  necessary  for  the  protection  of  this 
complainant's  rights  that  the  defendant  should  be  compelled  to 
give  security  in  two  different  suits  pending  at  the  same  time, 
in  di£Ferent  courts,  and  for  the  recovery  of  the  same  debt.  The 
ne  exeat  must  therefore  be  discharged,  unless  the  complainant, 
within  ten  days  after  notice  of  this  order,  consents  to  release 
the  defendant  from  his  arrest  in  the  circuit  court  upon  his  en- 
tering an  appearance  or  filing  common  bail  in  that  suit.  It  is 
not  necessary  at  this  time  to  decide  whether  this  is  a  case  in 
which  the  complainant  may  be  compelled  to  elect  in  which  suit  to 
proceed;  as  the  notice  is  not  properly  framed  to  compel  an 
election  between  this  suit  and  that  in  the  circuit  court.  But 
this  court  may  excuse  the  defendant  from  giving  bail  in  both 
suits,  when  one  is  sufficient  for  all  the  purposes  of  justice.  If 
the  complainant  consents  to  relinquish  the  bail  in  the  circuit 
court,  the  defendant  may  still  be  discharged  from  the  ne  exeat 
here,  upon  his  giving  the  usual  security  to  appear  and  answer 
the  complainant's  bill,  and  to  obey  and  abide  such  order  and 
decree  as  may  be  made  by  this  court  in  the  premises.  Such 
security  to  be  approved  of  by  the  vice-chancellor  or  injunction 
master  of  the  first  circuit,  on  notice  to  the  complainant,  so  that 
he  may  be  heard  in  relation  to  the  sufficiency  of  the  sureties 
offered. 


Ne  Exbat.— See  OibeH  v.  CoU,  14  Am.  Dec  657,  and  note;  JRhodea  v. 
CounnSf  18  Id.  715;  Lueas  v.  Hickman,  19  Id.  44.  The  principal  case  is  reo- 
ognized  as  an  authority  on  this  subject  in  Oletuon  v.  Biaby,  1  Clarke  Gh.  558; 
Palmer  v.  VanDoren,  2  Ed.  Ch.  425;  Forrest  v.  Forrest,  10  Barb.  50;  S.  C., 
5  How.  Pt.  129;  BushneU  v.  BushntU,  15  Barb.  400;  Johnston  v.  Johnston,  25 
How.  Pr.  185;  S.  C,  16  Abb.  Pr.  46. 

Other  points  on  which  Mitchell  v.  Bunch  is  cited  are:  That  the  court  of 
chancery  has  jurisdiction  where  property  is  situated  in  another  conntiy,  if 
the  person  of  the  party  is  within  its  reach:  Barry  v.  Mutual  L\fe  Ins.  Co,,  2 
N.  Y.  Sup.  Ct.  (Thomp.  &  G.)  17;  DeKlyn  v.  Watldns,  3  Sandf.  Ch.  188; 
Cleveland  v.  BurrUl,  25  Barb.  533;  Mussina  v.  Belden,  0  Abb.  Pr.  174;  Oard- 
ntr  v.  Ogden,  22  N.  Y.  339;  Neuoton  v.  Bronson,  13  Id.  591;  WHUamsY.  FUz- 
hugh,  37  Id.  450;  that  the  pendency  of  an  action  in  another  state  or  oountiy 
is  no  defense  to  a  suit  here  for  the  same  cause:  Trubee  v.  Alden,  6  Hun,  78; 
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though  if  the  same  relief  can  be  awarded  in  the  former  suit  the  court  may  re- 
fuse to  exercise  its  power,  through  a  spirit  of  comity:  Harrington  v.  Libby,  6 
Daly,  264;  and  a  party  will  not  be  permitted  to  use  the  processes  of  different 
jurisdictions  for  the  needless  vexation  of  the  defendant:  Lorillard  Fire  Ins, 
Co.  V.  Meahmal,  7  Bob.  315,  316.  In  Bates  v.  Lyons,  7  PaL  86,  the  chancel* 
lor  retracts  the  intimation,  thrown  out  in  the  foregoing  opinion,  that  a  judg- 
ment in  a  foreign  court,  on  a  judgment  recovered  here,  would  merge  the 
latter. 


Beekman  v.  Sabatoga  and  Schenectady  R,  R.  Co. 

[3  Paios  Cb.  45.] 

Eminent  Domain  Remains  in  the  Government  or  in  the  people  in  their 
sovereign  capacity,  and  they  may  resume  possession  of  private  property 
whenever  the  public  safety,  interest,  or  expediency  requires  it,  as  where 
land  is  needed  for  a  road,  canal,  or  other  public  improvement. 

Only  Restriction  on  this  Power,  where  the  public  or  the  inhabitants  of 
a  particular  section  are  interested  in  a  proposed  improvement  as  citizens 
merely,  is  that  just  compensation  must  be  made,  as  provided  by  law,  to 
the  owner  of  property  taken  for  such  improvement. 

Right  to  Take  Property  from  One  Person  and  transfer  it  to  another,  is 
not  impUed  in  the  power  of  eminent  domain,  where  the  pubUo  interest 
will  be  in  no  way  promoted  thereby,  even  though  full  compensation  be 
made. 

Leoislatiyb  Act  Making  such  a  Transfer  of  one  man's  land  to  another, 
would  be  repugnant  to  the  constitution  of  the  United  States,  as  im- 
pairing the  obligation  of  the  contract  by  which  the  land  was  originally 
granted. 

It  Resid  with  the  Legislature  to  Determine  whether  the  public  ben- 
efit will  be  sufficiently  promoted  by  the  taking  of  private  property  for  a 
public  improvement,  to  render  it  expedient  to  exercise  the  right  of 
eminent  domain. 

Legislature  may  Authorize  Corforations  or  Individuals,  as  well  as 
agents  of  the  government,  to  take  private  property  for  the  purpose  of 
making  public  improvements. 

Railroad  is  a  Public  Improvement,  for  which  a  corporation  or  an  individ- 
ual may  be  authorized  to  appropriate  private  property  upon  wM^king 
just  compensation  to  the  owner. 

Act  Authorizing  such  Appropriation  is  constitutionaL 

Privilegb  of  Making  a  Railroad  and  Taring  Tolls  is  a  franchise,  and 
the  public  have  an  interest  in  its  use. 

Owners  of  a  Railroad  are  Liable  for  Damages  sustained  by  a  refusal 
to  transport  persons  or  property,  without  reasonable  excuse,  upon  pay- 
ment of  the  usual  fare. 

Legislature  may  Regulate  the  Use  of  a  Railroad  Franchise,  and 
limit  the  amount  of  tolls  thereon,  if  not  deprived  of  that  power  by  a 
legislative  contract  with  the  owners  of  the  road. 

£ilQi8LATURS  MAY  PRESCRIBE  THE  MoDE  of  ascertaining  the  amount  of  com- 
pensation to  be  made  where  private  property  is  taken  for  a  public  im« 
provement,  if  the  constitution  is  silent  on  that  point. 
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Mods  or  AscBRTAimNO  Damages  bt  a  Ck)MMissioN  prescribed  by  Btataie 
in  each  a  case  is  constitutionaL 

CONSnUTTIONAL  PROVISION    THAT   THIS    RiOHT  07  TbIAL    BT  JUBT,   in   the 

cases  in  which  it  was  before  used,  shall  remain  inviolate,  applies  to  the 
trial  of  issues  of  fact  in  civil  and  criminal  causes  in  courts  of  justice^ 
and  has  no  relation  to  the  mode  of  ascertaining  the  amount  of  com* 
pensation  to  be  made  to  the  owner  of  property  taken  for  a  public  im- 
provement. 

Writ  ad  Quod  Damnum,  sometimes  used  in  assessing  the  damages  in  such 
cases,  was  never  considered  a  jury  trial  within  the  meaning  of  the  con- 
stitution. 

From  the  Moment  that  Compensation  is  Paid  or  deposited,  as  the  law 
directs,  where  land  is  appropriated  for  a  railroad,  the  property  is  ab> 
solutely  vested  in  the  owners  of  such  railroad  for  its  use. 

Bill  for  an  injunction,  to  restrain  the  defendants  from  enter- 
ing upon  or  taking  possession  of  ])art  of  the  complainant's 
land  as  a  site  for  their  railroad.  The  bill  set  out  the  act  in- 
corporating the  company  and  its  organization  thereunder,  the 
survey  of  the  line  for  the  road  across  a  portion  of  a  certain  lot 
owned  by  the  complainant  in  fee,  the  appraisement  thereof,  and 
the  deposit  of  the  amount  of  the  appraisal  in  a  bank  to  the 
com  pi  ait)  ant's  credit,  of  which  notice  was  given  him.  The  bill 
further  alleged  that  all  these  acts  of  the  company  were  done 
against  his  will;  that  the  line  of  the  road,  as  laid  out,  passed 
near  his  dwelling,  and  through  his  pleasure  grounds;  and  that 
the  company  were  about  to  cut  down  his  trees,  make  excava- 
tions, etc.,  unless  restrained  by  injunction.  The  affidavits  filed 
on  the  part  of  the  defendants  stated,  in  substance,  that  the 
complainant  had  refused  to  treat  with  them  with  respect  to  the 
sale  of  the  land  over  which  their  road  was  laid  out,  or  to  the 
price,  and  that,  therefore,  they  had  procured  the  assessment  of 
the  damages  by  commissioners,  ns  provided  by  statute,  and  had 
deposited  the  amount  thereof  to  the  complainant's  credit,  etc.; 
that  the  road  would  be  a  great  public  benefit,  and  could  not  be 
laid  out  in  any  other  place  without  great  inconvenience  and  ex- 
pense; and  that  the  complainant  had  at  first  consented  to  the 
laying  out  of  the  road  along  the  line  which  had  been  adopted^ 
but  hud  withdrawn  his  consent  after  the  location  had  been  de- 
termined on  by  the  committee  of  the  company. 

A.  Van  Vechten,  for  the  complainant,  among  other  things, 
contended:  1.  That  the  act  authorizing  this  company  to  take 
private  property  for  the  use  of  their  road  was  unconstitutional 
and  void,  because  the  road  was  mere  private  property,  and  the 
object  had  in  view  by  its  projectors  was  not  the  public  benefit^ 
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but  their  own  priyate  emolument,  and  that  a  railroad  was  not 
like  a  turnpike  or  a  canal  which  any  man  may  use,  but  could 
only  be  used  by  the  company  with  its  own  carriages;  2.  That 
as  the  complainant  held  his  land  under  a  grant  from  the  crown^ 
coufirmed  by  the  state,  or  from  the  state  itself,  his  title  was  a 
contract,  and  that  the  state  could  not  constitutioDally  pass  any 
law  impairing  the  obligation  thereof:  Van  Home's  Lessee  v.  Dor^ 
ranee,  2  Dall.  304;  Terret  v.  Taylor,  9  Cranch,  43;  Dartmouth 
College  v.  Woodward,  4  Wheat.  518;  Green  v.  Biddle,  8  Id.  1; 
3.  Tbat  the  act  was  unconstitutiooal  also  because  it  provided  for 
taking  the  property  of  individuals  without  due  process  of  law,, 
and  as  to  what  is  meant  by  due  process  of  law,  see  4  Dall.  19; 
CoUon  y,  Wallace,  3  Id.  302;  Van  Home's  Lessee  v.  Dorrance,  2 
Id.  304;  4.  That,  grauting  the  act  to  be  constitutional,  the  de- 
fendants had  not  complied  with  its  provisions,  which,  being  in 
the  nature  of  naked  powers,  must  be  strictly  pursued:  Williams 
V.  Peyton's  Lessee,  4  Wheat.  77;  6.  That  injunction  was  the 
proper  remedy  in  this  case,  there  being  no  other  adequate  rem* 
edy;  Reid  v.  Oifford,  6  Johns.  Ch.  197;  Waison  v.  Hunter,  5  Id. 
169;  Jerome  v.  Boss,  7  Id.  315  [11  Am.  Dec.  484];  9  Wheati. 
733. 

A.  C.  Paige  and  B.  F,  Butler,  for  the  defendants,  claimed:  1. 
That  the  act  had  been  strictly  pursued;  2.  That  the  power  to- 
take  private  property  for  public  use,  being  inherent  in  all  gov- 
ernments, belongs  to  the  states:  Governor  etc,  of  Cast  Plate 
Manuf,  Co.  v.  Meredith,  4  T.  R.  794;  Rogers  v.  Bradshaw,  20 
Johns.  106,  per  Spencer,  J.;  Stark  ads,  McGowen,  1  Nott  &  Mc. 
387  [McGowen  v.  Stark,  9  Am.  Dec.  712];  3.  That  this  corpora- 
tion,  though  a  private  corporation,  partakes  somewhat  of  & 
public  nature,  being  organized  for  a  public  use:  Dartmouth  Col" 
lege  v.  Woodward,  4  Wheat.  G68, 694;  1  Pick.  495, 496;  20  Johns. 
742;  State  v.  Town  of  Hampton,  2  N.  H.  25;  Vattel,  40;  Charle9 
Biver  Bridge  Co.  v.  Warren  Bridge  Co.,  7  Pick.  495,  496;  En-^ 
field  Toll  Bridge  Co.  v.  Connecticut  Biver  Co.,  7  Conn.  29;  Rogers 
V.  Bradshaw,  20  Johns.  742,  per  Kent,  Ch. ;  4.  That  this  corpo- 
ration was  presumed  to  be  founded  on  an  adequate  considera* 
tion  received  by  the  government  for  the  franchise  granted; 
Newburgh  Turnpike  Co.  v.  Miller,  5  Johns.  Ch.  101  [9  Am.  Dec. 
274];  Bank  of  Newbem  y.  Taylor,  2  Murph.  266;  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Co.,  7  Conn.  48;  5.  That  this 
was  unquestionably  a  public  improvement:  Lansing  v.  Smith,  4 
Wend.  1  [21  Am.  Dec.  89];  Phillips  v.  Thompson,  1  Johns.  Ch. 
143;   6.  That  the  legislature  was  the  judge  as  to  whether  the 
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purpose  of  the  proposed  improvement  was  a  public  one  or  not: 
Bank  of  Newbem  v.  Taylor,  2  Murph.  266,  per  Hall,  J.;  4  Zntt. 
327,  and  might  pass  laws  providing  for  the  condemnation  of  pri- 
vate property  for  such  purpose:  Belknap  v.  Belknapy  2  Jolins. 
Ch.  468  [7  Am.  Dec.  548];   7.  That  a  law  providing  for  taking 
the  land  of  an  individual  for  a  public  use  does  not  impair  th.^ 
obligation  of  the  contract  under  which  he  holds  his  land,  l>e- 
€ause  there  is  an  implied  reservation  of  a  power  to  take  it  for 
that  purpose  in  the  grant  itself;    8.  That  the  method  provided 
in  the  act  for  ascertaining  the  amount  of  damages  was  consii* 
tutional,  the  only  limitation  upon  the  power  being  that  just 
compensation  according  to  some  equitable  mode  of  assessment 
should  be  provided :  Gardner  v.  Newburgh,  2  Johns.  Ch.  166  [7 
Am.  Dec.  526],  and  that  the  writ  ad  quod  damnum  did  not  ap- 
ply to  this  class  of  cases:   Lamphin  v.  Jackson,  1  Paine  G.  C; 
9.  That  the  constitutional  provision  respecting  the  right  of  trial 
by  jury  does  not  apply  to  cases  of  this  kind:  Barker  v.  Jackson, 
1  Paine  C.  C.  559;    10.  That  where  a  mode  of  assessing  the 
•damages  sustained  by  reason  of  a  public  improvement  is  pro- 
vided in  the  law  authorizing  it,  no  action  therefor  would  lie  at 
<sommon  law:  Stephens  v.  Middlesex  Canal,  12  Mass.  466;  StoweU 
T.  Ilagg,  11  Id.  864;   Callender  v.  Marsh,  1  Pick.  430;  Jackson 
V.  Winne,  4  Litt.  827,  328;  11.  That  in  a  doubtful  case  the  court 
will  not  pronounce  a  statute  unconstitutional:  Ex  parte  McCdIr 
lum,  1  Cow.  550;   Fletcher  v.  Peck,  6  Cranch,  128;  Hughes  v. 
jyustees  o/Merton  College,  1  Yes.  88;  12.  That  statutes  designed 
for  the  public  benefit  should  be  liberally  construed  to  advance 
such  benefit:  Jerome  v.  Boss,  7  Johns.  Ch.  342  [11  Am.  Dec. 
484]. 

Walwobth,  Chancellor.  There  can  be  no  doubt  in  this  case  of 
the  right  of  the  company  to  lay  out  the  road  in  the  manner  they 
have  done,  and  to  take  the  property  of  the  complainant  for 
that  purpose,  provided  the  authority  g^ven  by  the  act  and  the 
mode  of  compensating  the  owners  of  lands  through  which  the 
xoad  is  to  run  are  not  in  violation  of  the  constitution  of  this 
state.  Even  if  the  validity  of  this  act  were  doubtful,  I  am  not 
prepared  to  say  the  verbal  contract  proved  by  two  or  three  wit- 
nesses, aod  acted  on  by  the  agents  of  the  company,  would  nc^ 
be  sufficient  to  preclude  the  complainant  in  a  court  of  equity 
irom  raising  that  question.  There  is  no  doubt  that  it  was  com- 
petent for  the  legislature  to  authorize  the  company  to  agree 
with  the  owners  of  lands  through  which  the  road  was  to  run 
for  a  conveyance  or  donation  of  the  lands  necessary  for  that 
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parpose;  and  it  would  be  both  inequitable  and  unjust  for  an 
individual  who  bad  consent  jd  to  give  the  site  of  the  road,  pro- 
vided it  should  run  through  his  land,  to  retract  that  consent 
after  the  company  had,  in  reference  to  such  agreement,  con- 
tracted with  the  owners  of  other  lands  on  that  particular  route. 
And  if  such  consent  was  not  in  fact  retracted  before  the  direct- 
ors of  the  company  had  made  their  certificate  of  location,  so  as 
to  preclude  themselves  from  laying  out  the  road  elsewhere,  it 
would  be  the  duty  of  this  court  to  compel  a  specific  perform- 
ance of  the  verbal  agreement  made  with  them  before  that  time. 
X  infer,  however,  from  the  affidavits  in  this  case,  that  the  com- 
plainant altered  his  mind,  and  retracted  his  consent  to  the 
location  of  the  road  on  his  premises  at  any  place  west  of  the 
barn,  before  the  second  of  September,  when  the  certificate  of 
location  was  signed  by  the  directors. 

The  constitution  of  the  United  States  does  not  come  in  ques- ' 
tion  in  this  cause.  It  is  admitted  that  the  complainant  held 
the  land  in  fee,  and  probably  under  a  title  derived  from  the 
crown,  to  the  rights  of  which  the  people  have  now  succeeded. 
A  law  declaring  the  grant  from  the  crown  void,  and  divesting 
his  title  on  that  ground,  would  impair  the  obligation  of  the  con* 
tract.  But  it  was  no  part  of  the  contract  between  the  crown 
and  its  grantees  or  their  assigns,  that  the  property  should  not 
be  taken  for  public  use,  upon  paying  a  fair  compensation  there- 
for, whenever  the  public  interest  or  necessities  required  that  it 
should  be  so  taken.  All  separate  interests  of  individuals  in 
property  are  held  of  the  government  under  this  tacit  agreement 
or  implied  reservation.  Notwithstanding  the  grant  to  individu- 
als, the  eminent  domain,  the  highest  and  most  exact  idea  of 
property,  remains  in  the  government,  or  in  the  aggregate  body 
of  the  people  in  their  sovereign  capacity;  and  they  have  a  right 
to  resume  the  possession  of  the  property,  in  the  manner  directed 
by  the  constitution  and  laws  of  the  state,  whenever  the  public 
interest  requires  it.  This  right  of  resumption  may  be  exer- 
cised, not  only  where  the  safety,  but  also  where  the  interest  or 
even  the  expediency  of  the  state  is  concerned;  as  where  the 
land  of  the  individual  is  wanted  for  a  road,  canal,  or  other  pub- 
lic improvement.  The  only  restriction  upon  this  power,  in  cases 
where  the  public  or  the  inhabitants  of  any  particular  section 
of  the  state  have  an  interest  in  the  contemplated  improvement 
as  citiasens  merely,  is  that  the  property  shall  not  be  taken  for 
the  public  use  without  just  compensation  to  the  owner,  and  in 
the  mode  prescribed  by  law.     The  right  of  eminent  domain 
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does  not,  however,  imply  a  right  in  the  sovereigD  power  to  take 
the  property  of  one  citizen  and  transfer  it  to  another,  even  for 
a  full  compensation,  where  the  public  interest  will  be  in  na 
way  promoted  by  such  transfer.  And  if  the  legislature  shonld 
attempt  thus  to  transfer  the  property  of  one  individual  to  an* 
other,  where  there  could  be  no  pretense  of  benefit  to  the  pub- 
lic by  such  exchange,  it  would  probably  be  a  violation  of  the 
contract  by  which  the  land  was  granted  by  the  government  to 
the  individual,  or  to  those  under  whom  he  claimed  title,  and  re- 
pugnant to  the  constitution  of  the  United  States.  But  if  the 
public  interest  can  be  in  any  way  promoted  by  the  taking  of 
private  property,  it  must  rest  in  the  wisdom  of  the  legislature 
to  determine  whether  the  benefit  to  the  public  will  be  of  sufli- 
cient  importance  to  render  it  expedient  for  them  to  exercise  the 
right  of  eminent  domain,  and  to  authorize  An  interference  with 
the  private  rights  of  individuals  for  that  purpose:  2  Kent's 
Com.  340.  It  is  upon  this  principle  that  the  legislatures  of 
several  of  the  states  have  authorized  the  condemnation  of  the 
lands  of  individuals  for  mill  sites,  where,  from  the  nature  of 
the  country,  such  mill  sites  could  not  be  obtained  for  the  ac- 
commodation of  the  inhabitants  without  overflowing  the  lands 
thus  condemned. 

Upon  the  same  principle  of  public  benefit,  not  only  the 
agents  of  the  government,  but  also  individuals  and  corporate 
bodies,  have  been  authorized  to  take  private  property  for  the 
purpose  of  making  public  highways,  turnpike  roads,  and  canals; 
of  erecting  and  constructing  wharves  and  basins;  of  establish- 
ing ferries;  of  draining  swamps  and  marshes;  and  of  bringing 
water  to  cities  and  villages.  In  all  such  cases  the  object  of  the 
legislative  grant  of  power  is  the  public  benefit  derived  from  the 
contemplated  improvement,  whether  such  improvement  is  to  be 
effected  directly  by  the  agents  of  the  government,  or  through 
the  medium  of  corporate  bodies,  or  of  individual  enterprise. 
And  according  to  the  opinion  of  Chief  Justice  Marshall,  in  the 
case  of  Wilson  v.  The  Black  Bird  Creek  Marsh  Company^  2  Pet. 
251,  measures  calculated  to  produce  such  benefits  to  the  public^ 
though  effected  through  the  medium  of  a  private  incorporation, 
are  undoubtedly  within  the  powers  reserved  to  the  states,  pro- 
vided they  do  not  come  in  collision  with  those  of  the  general 
government.  It  is  objected,  however,  that  a  railroad  differs 
from  other  public  improvements,  and  particularly  from  turn- 
pikes and  canals,  because  travelers  can  not  use  it  with  theii 
own  carriages,  and  farmers  can  not  transport  their  produce  in 
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their  own  Tebicles;  that  the  coze  pan  j  in  this  case  are  under  no 
•obligation  to  accommodate  the  pablio  with  transportation;  and 
that  they  are  unlimited  in  the  amount  of  tolls  which  they  are 
.liuthorized  to  take.  If  the  making  of  a  railroad  will  enable  the 
traveler  to  go  from  one  place  to  another  without  the  expense  of 
a  carriage  and  horses,  he  derives  a  greater  benefit  from  the  im- 
provement than  if  he  was  compelled  to  travel  vnth  his  own  con- 
veyance over  a  turnpike  road  at  the  same  expense.  And  if  a 
mode  of  conveyance  has  been  discovered  by  which  the  farmer 
<^an  procure  his  produce  to  be  transported  to  market  at  half  the 
expense  which  it  would  cost  him  to  carry  it  there  with  Lis  own 
wagon  and  horses,  there  is  no  reason  why  the  public  should 
not  enjoy  the  benefit  of  the  discovery.  And  if  any  individual 
is  so  unreasonable  as  to  refuse  to  have  the  railroad  made 
through  his  lands,  for  a  fair  compensation,  the  legislature  may 
lawfully  appropriate  a  portion  of  his  property  for  this  public 
benefit,  or  may  authorize  an  individual  or  a  corporation  thus  to 
appropriate  it,  upon  paying  a  just  compensation  to  the  owner 
of  the  land  for  the  damage  sustained.  The  objection  that  the 
corporation^,  is  under  no  legal  obligation  to  transport  produce  or 
passengers  upon  this  road,  and  at  a  reasonable  expense,  is  un- 
founded in  fact.  The  privilege  of  making  a  road  and  taking 
tolls  thereon  is  a  franchise,  as  much  as  the  establishment  of  a 
ferry  or  a  public  wharf  and  taking  tolls  for  the  use  of  the  same. 
The  public  have  an  interest  in  the  use  of  the  railroad,  and  the 
owners  may  be  prosecuted  for  the  damage  sustained,  if  they 
should  refuse  to  transport  an  individual,  or  his  property ,  without 
any  reasonable  excuse,  upon  being  paid  the  usual  rate  of  fare. 
The  legislature  may  also,  from  time  to  time,  regulate  the  use  of 
the  franchise,  and  limit  the  amount  of  toll  which  it  shall  be 
lawful  to  take,  in  the  same  manner  as  they  may  regulate  the 
amount  of  tolls  to  be  taken  at  a  ferry,  or  for  grinding  at  a  mill, 
unless  they  have  deprived  themselves  of  that  power  by  a  legis- 
lative contract  with  the  owners  of  the  road. 

The  mode  of  a&certaining  damages  by  commission  has  been 
adopted  by  the  legislature  in  a  great  variety  of  cases;  and  I  can 
see  nothing  in  the  provisions  of  the  constitution  which  renders 
such  a  course  exceptionable.  It  was  well  known  to  the  framers 
of  the  new  constitution  that  such  had  been  the  practice  in  rela- 
tion to  the  assessment  of  damages  for  private  property  taken 
for  the  Erie  and  Cbamplain  canal,  and  for  a  great  number  of 
turnpike  roads,  as  well  as  for  other  public  uses.  When,  there- 
fore, the  constitution  provided  that  private  property  should  not 
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be  taken  for  public  uses  without  just  compensation,  and  with* 
out  presciibiDg  any  mode  in  which  the  amount  of  compenestion 
should  be  ascertained,  it  is  fairly  to  be  presumed  the  framers 
of  that  instrument  intended  to  leave  that  subject  to  be  regu* 
lated  bj  law,  as  it  had  been  before  that  time;  or  in  such  other 
manner  as  the  legislature  in  their  discretion  might  deem  best 
calculated  to  cany  into  effect  the  constitutional  provision,  ac- 
cording to  its  spirit  and  intent. 

The  provision  of  the  constitution  which  declares  that  the 
right  of  trial  by  jury,  in  all  cases  in  which  it  has  heretofore  been 
used,  shall  remain  inviolate  forever,  relates  to  the  trial  of  issues 
of  fact  in  civil  and  criminal  causes  in  courts  of  justice,  as  is  evi- 
dent from  what  follows  this  provision  in  the  same  section;  and 
it  has  no  relation  to  cases  of  the  kind  now  under  consideration. 
Although  the  writ  ad  quod  damnum  had  sometimes  been  used 
for  the  purpose  of  assessing  damages,  where  individual  property 
was  taken  for  public  use,  yet  that  was  never  considered  a  jury 
trial  within  the  meaning  of  the  constitution.  There  is  no  doubt 
that  it  is  a  very  proper  mode  of  estimating  damages  in  such 
cases;  and  probably  where  a  single  assessment  was  to  be  pro- 
vided for,  it  would  be  much  the  most  judicious  and  satisfactoiy 
mode  of  fixing  the  amount. 

I  have  no  doubt  of  the  constitutionality  of  the  statute  under 
which  the  property  of  the  complainant  has  been  taken ;  and  as 
all  the  requisites  of  the  statute  have  been  complied  with,  this 
property  has  been  taken  by  due  course  of  law,  and  after  mak- 
ing just  compensation  therefor.  From  the  moment  that  com- 
pensation was  paid  or  deposited,  as  the  law  had  directed,  the 
right  to  this  property  was  absolutely  vested  in  the  defend- 
ants, for  the  use  of  the  railroad,  and  they  have  a  perfect  right 
to  enter  upon  it  and  appropriate  it  to  that  use. 

The  order  to  show  cause  why  an  injunction  should  not  be  is- 
sued must  be  discharged  with  costs,  and  the  temporary  injunc- 
tion heretofore  granted  in  this  case  must  be  dissolved. 


What  Uses  Justitt  Exkrcibb  of  Power  of  Eulrkst  Dokain.— Thai 
private  property  can  be  taken  only  for  public  use,  under  the  power  of  emi- 
nent domain,  and  that  no  apparent  *neceaaity,  exigency,  or  expediency,  how- 
ever great,  will  authorize  the  legislature,  either  directly  or  indirectly,  totaka 
the  property  of  one  man  and  give  it  to  another,  oven  though  full  compensa- 
tion be  made,  is  a  fundamental  principle  of  constitutional  law.  Upon  this 
point  all  the  authorities  agree.  But  in  determining  what  constitutes  such  a 
**  public  use,"  as  to  justify  the  exercise  of  this  power  of  sovereignty  in  its  be- 
half, the  same  unanimity  docs  not  exist.  As  Judge  Cooley  says,  in  his  valua- 
ble treatise  on  Constitutional  Limitations,  p.  532,  **  we  find  ourselves  at  sea 
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when  we  undertake  to  define,  in  the  light  of  judicial  deciBions,  what  consti- 
tutes a  public  use.  **  The  courts  seem  indeed  to  '  *  have  carefully  avoided  "  giv- 
ing any  definition  of  such  a  use:  Pomeroy's  note  to  Sedgwick  on  Construc- 
tion of  Statutory  and  Constitutional  Law  (2d  ed.),  446.  Perhaps,  too.  it  is 
wise  that  no  such  definition  has  been  attempted  by  the  courts.  If  the  attempt 
were  made,  it  might  result,  on  the  one  hand,  in  hampering  a  necessary  power 
with  hastily  contrived  and  injudicious  restrictions,  or,  on  the  other,  in  point- 
ing out  a  way  in  which  unscrupulous  or  reckless  legislators  might  be  able  to 
evade  the  wholesome  limitation  of  that  power.  Says  McCurdy,  J.,  in  Olm* 
stead  V.  Camp,  33  Conn.  551,  in  reply  to  a  question  as  to  the  limit  of  the  leg- 
islative power  in  these  cases,  and  as  to  the  exact  line  between  public  and  x^ri- 
vate  uses:  *'From  the  nature  of  the  case  there  can  be  no  precise  line.  The 
power  requires  a  degree  of  elasticity  to  be  capable  of  meeting  new  conditions 
and  improvements,  and  the  ever-increasing  necessities  of  society.  The  sole 
dependence  must  be  on  the  presumed  wisdom  of  the  sovereign  authority,  su- 
pervised and,  in  cases  of  gross  error  or  extreme  wrong,  controlled  by  the  dis- 
passionate judgment  of  the  courts." 

An  examination  of  the  decisions  on  this  subject  shows  that  the  natura 
of  those  uses,  which  are  regarded  as  public,  varies  with  the  peculiar  needs 
of  particular  localities,  and  with  the  progress  of  society  in  those  locali- 
ties: Sioan  v.  Williams,  2  Mich.  437;  Charles  Rivtr  Bridge  v.  Warren  Bridget 
11  Pet.  420,  547.  This  is  especially  noticeable  in  the  adjudications  with  re* 
spect  to  the  power  of  condemning  private  property  for  the  establishment 
of  mills  and  other  manufactories,  for  laying  out  private  roads,  and  for  the 
development  of  mines,  wliich  will  be  hereafter  considered.  There  are,  how- 
ever, certain  uses  which  are  admittedly  and  undeniably  public  at  all  times 
and  in  all  places,  "such  as  public  highways,  publio  buildings,  and  the  im- 
provement of  the  channels  of  publio  rivers.  Others  have  been  pronounced 
public,  by  well-considered  decisions,  as  railroads,  turnpike  roads,  publio 
femes,  publio  grist-mills,  etc.  All  these,  and  perhaps  many  more,  tho 
court  will  judicially  know  are  within  the  authority  left  in  the  legislature:'* 
Sadler  v.  Langhamt  34  Ala.  311,  per  Stone,  J. 

User  or  Right  of  User  bt  the  Pubuo  in  the  improvement  for  which  pri- 
vate property  is  taken,  would  seem,  upon  strict  principles  of  construction,  to 
be  indispensable  to  the  exercise  of  the  power  of  eminent  domain;  although  it 
must  be  confessed  that  in  some  oases  there  has  been  a  radical  departure  from 
this  rule.  Chancellor  Zabriskie,  in  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq. 
(3  C.  K  Green)  54,  laid  down  the  correct  doctrine  to  be,  that  in  order  to  con- 
stitute a  ''public  use,*'  the  property  must  be  taken  for  use  by  the  government 
itself,  or  by  the  general  public,  or  some  portion  of  it,  and  not  by  particular 
individuals,  or  for  the  benefit  of  particular  estates.  The  right  of  the  publio  to 
the  enjoyment  of  the  use  should  be  the  test:  Petition  <^  ML  Washington  Road 
Co,,  35  N.  H.  134.  Says  Rice,  J.,  delivering  the  opinion  of  the  court  in  Jor* 
dan  V.  Woodward,  40  Me.  317:  *'  Strictly  speaking,  private  property  can  only 
be  said  to  have  been  taken  for  public  uses  when  it  has  been  so  appropri- 
ated that  the  public  have  certain  and  well-defined  rights  to  that  use  secured* 
as  the  right  to  use  the  publio  highway,  the  turnpike,  the  publio  ferry,  the  rail- 
road, and  iiie  like.  But  when  it  is  so  appropriated  that  the  publio  have  no 
rights  to  its  use  secured,  it  is  difficult  to  perceive  how  such  an  appropriation 
can  be  denominated  a  public  use."  The  user  should  be  enjoyed  by  the  pub- 
lic by  right,  and  not  merely  by  permission:  Bonaparte  v.  Camden  etc,  R,  R, 
Co,,  Bald.  223.  It  should  not  be  limited  to  particular  persons  or  classes  of 
persons,  but  should  be  for  the  enjoyment  of  all  equally.     "  The  use  oontem- 
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plated  is  for  all  alike,  and  upon  the  same  terms.  It  is  for  the  publio,  how 
ever  few  the  number  of  that  pablio  may  be  who  are  expected  to  avail  them- 
aelves  of  its  benefits.  It  is  common  to  all:'*  0*Rdley  y.  Kankakee  VaUeif  Drain^ 
ingCo.,  32  Ind.  169. 

Public  Benbfit  ob  Utilttt  has  besn  Hbld  SuFncfiENT,  in  a  nnmber  of 
cases,  to  authorize  an  exercise  of  the  power  of  eminent  domain.    Indeed, 
many  of  the  decisions  on  this  subject  can  not  be  sustained  on  any  other 
hypothesis,  as  we  shall  see  when  we  come  to  consider  more  particularly  the 
OSes  to  which  this  power  has  been  applied.     Public  use  and  public  benefit  or 
utiUty  were  held  to  be  synonymous  in  Aldridge  v.  Tuscumhia  R,  R.  Co,,  2  Stew. 
A  1'.  199;  23  Am.  Dec. ;  Salt  Company  v.  Brown,  7  W.  Va.  191.     So  in  Dayton 
Mininfj  Co,  v.  Seawell,  1 1  Nev.  394,  it  was  said  that  public  use  meant  public  util- 
ity, benefit,  and  advanta^.     So  in  TocUl  v.  Atistin,  34  Conn.  78;  Bradley  v. 
Netu  York  etc.  R,  R,  Co,,  21  Ind.  294;   Great  Falls  Mfg.  Co,  v.  Femald,  47 
N.  H.  456;  Hand  Gold  Mining  Co.  v.  Parker,  59  Ga.  418;  S.  C,  6  Rep.  105, 
it  vas  decided  that  public  benefit  or  utility  was  enough  to  justify  the  ezer- 
-cise  of  the  power  of  eminent  domain.     It  is  apparent,  however,  that  if  this 
view  were  adopted  in  its  full  extent,  there  would  be  practically  no  limit  upon 
this  power.    A  plausible  pretense  of  public  benefit  could  bo  found  to  sustain 
Almost  every  conceivable  attack  upon  private  rights,  and  the  legislature  might 
thus  assume  absolute  dominion  over  the  property  of  the  citizens  of  the  state. 
The  observations  of  Mr.  Justice  Cooley  on  this  point  are  exceeding  apt  and 
forcible.     In  his  yrork  on  Constitutional  Limitations,  p.  532,  after  quoting  the 
remarks  of  Chancellor  Walworth  on  this  question  in  the  principal  case,  he  pro- 
•ceeds  as  follows:  ''It  would  not  be  entirely  safe,  however,  to  apply  with  much 
liberality  the  language  above  quoted,  that  '  where  the  public  interest  can  be 
in  any  way  promoted  by  the  taking  of  private  property,'  the  taking  can  be 
<:onsidered  for  a  public  use.     It  is  certain  that  there  are  very  many  cases  in 
which  the  property  of  some  individual  owners  would  be  likely  to  be  better  em- 
ployed or  occupied  to  the  advancement  of  the  public  interest  in  other  hands  than 
in  their  own;  but  it  does  not  follow  from  this  circumstance  alone  that  they 
may  rightfully  be  dispossessed.     It  may  be  for  the  public  benefit  that  all  the 
wild  lands  of  the  state  be  improved  and  cultivated,  all  the  low  lands  drained, 
all  the  unsightly  places  beautified,  all  dilapidated  buildings  replaced  by  new, 
because  all  these  things  tend  to  give  an  aspect  of  beauty,  thrift,  and  comfort 
to  the  country,  and  thereby  to  invite  settlement,  increase  the  value  of  lands, 
and  gratify  the  public  taste;  but  the  common  law  has  never  sanctioned  an 
appropriation  of  property  based  upon  these  considerations  alone;  and  some 
further  element  must  therefore  be  involved  before  the  appropriation  can  be 
regarded  as  sanctioned  by  our  constitutions.     The  reason  of  the  case,  and  the 
settled  practice  of  free  governments,  must  be  our  guides  in  determining  what 
is  or  what  is  not  to  be  regarded  as  a  public  use;  and  that  only  can  be  consid- 
ered such  where  the  government  is  supplying  its  own  needs,  or  is  furnishing 
facilities  for  its  citizens  in  regard  to  those  matters  of  public  necessity,  con- 
venience, or  welfare,  which,  on  account  of  their  peculiar  character,  and  the 
difficulty,  perhaps  impossibility,  of  making  provision  for  them  otherwise,  it  is 
alike  proper,  useful,  and  needful  for  the  government  to  provide." 

Whether  Pubuo  Convenience  Sufficient. — ^The  doctrine  of  some  of  the 
cases  is  that  the  mere  convenience  of  the  public  will  justify  the  appropria- 
tion of  private  property  to  public  use  on  proper  compensation  being  made: 
Piltuhurgh  v.  Scott,  1  Pa.  St.  309.  This  is  vigorously  denied,  however,  in 
Memphis  FreigfU  Co,  v.  Mayor  etc.  of  Memphis,  4  Cold.  419,  where  Shackle* 
ford,  J.,  speaking  for  the  court,  uses  the  foUowinp^  language:  "There  is  a 
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distinction  between  a  public  nse  and  public  convenience.  To  authorize  the 
taking  of  private  property  for  public  use,  the  use  must  be  for  the  people  at 
iaige,  for  travelers,  for  all,  and  must  also  be  compulsory  by  them,  and  not 
optional  with  the  corporators;  must  be  a  right  by  the  people,  and  not  a  favor; 
must  be  under  public  regulation  as  to  tolls,  etc.:  6  How.  546;  3  Kent, 
270.  But  where  it  is  a  public  convenience,  not  a  necessity,  the  right  to  take 
property  does  not  exist. 

'*  The  incorporation  of  a  hotel  company  in  a  city,  with  right  to  construct 
lines  of  a  railroad  from  the  hotel  to  the  river  or  depot,  for  the  accommoda- 
tion of  the  guests  of  the  house,  would  be  a  public  convenience,  but  would  not 
authorize  the  legislature  to  take  the  property  of  the  citizens  of  the  town, 
whereon  to  erect  the  hotel,  or  to  lay  the  lines  of  railroad.  Churches  and 
school- houses  are  public  conveniences,  but  no  one  ever  heard  of  private  prop- 
erty, being  taken  for  such  purposes." 

While  it  will  be  readily  conceded  that  it  would  be  an  abuse  of  the  legisla- 
tive power  in  this  regard  to  exercise  it  for  the  purposes  mentioned  by  Mr. 
Justice  Shackleford,  as,  for  instance,  in  condemning  a  site  for  a  hotel,  it  is, 
nevertheless,  certain  that  in  many  cases  of  the  undoubtedly  legitimate  use  of 
this  power,  the  public  convenience  alone  is  consulted.  Take,  for  instance, 
the  case  of  a  highway.  What  is  it  but  the  public  convenience  that  author- 
izes the  condemnation  of  the  land  of  a  particular  individual  for  this  purpose, 
when,  by  taking  a  more  circuitous  route,  the  road  might  be  laid  out  over  the 
land  of  other  persons  who  would  regard  access  to  such  a  highway  as  sufficient 
eompohsation  for  the  use  of  their  property  7  Surely,  th^re  is  no  absolnts 
necessity  that  all  roads  should  be  direct.  And  with  respect  to  one  of  tha 
cases  mentioned  by  Judge  Shackleford,  by  way  of  illustration,  that  of  con- 
demning sites  for  school-houses,  it  has  been  determined  in  several  decisions 
hereafter  noted,  that  the  exercise  of  the  power  of  eminent  domain  is 
proper. 

Whethzr  Necessttt  MtTST  ExiST  FOB  ExEBOiSB  OF  PowKB.— In  a  Valuable 
essay  on  the  power  of  eminent  domain,  in  9  Monthly  Law  Reporter,  K.  S. 
255,  it  is  contended  that  in  order  to  justify  the  exercise  of  this  power,  it 
must  appear  that  the  use  is  such  that  it  can  not  be  subserved  in  any  other 
way,  as  by  purchase.  The  same  doctrine  is  laid  down  in  Dayton  Mining  Co, 
V.  Seawfll,  11  Nev.  394,  and  in  Ryeraon  v.  Brovm,  35  Mich.  333;  S.  C,  24 
Am.  Rep.  564.  On  the  other  band,  it  is  held  in  BloomfiM  etc,  QaaliglU  Co. 
▼.  Bic/ianUon,  63  Barb.  437,  that  it  need  not  be  shown  that  the  taking  is 
absolutely  necessary,  as  where  it  is  sought  to  appropriate  land  for  the  pur- 
pose of  laying  gas-pipes  in  a  city  which  is  already  supplied  with  gas  by  other 
companies.  So  it  is  certain  that  the  power  to  condemn  a  site  for  a  public 
achool-house  or  other  public  building  would  not  be  denied,  although  it  should 
appear  that  a  site  might  be  obtained  for  such  purpose  by  purchase  in  some 
less  eligible  locality.  It  may  be  remarked,  further,  that  in  those  cases  in 
which  it  is  held  that  the  exercise  of  the  power  must  appear  to  be  necessar<r, 
it  seems  also  to  be  generally  maintained  that  a  public  benefit  or  advantage  is 
A  sufficient  **  public  use,'*  although  there  may  be  in  point  of  fact  no  actual 
user  or  right  of  use  in  the  public.  It  is  probably  essential  that  where  such 
latitude  is  given  to  the  term  "public  use,"  the  power  should,  at  least,  be 
restricted,  by  requiring  some  necessity  for  its  exercise.  But  no  such  restric- 
tion seems  to  be  necessary  where  the  use  is  really  and  undeniably  public,  or 
''public per  se,**  as  stated  in  Sadkr  v.  Langham^  34  Ala.  3U. 

Extent  of  Pubuo  Usb.— It  is  not  essential  that  the  public  of  a  whole 
«tate  or  community  should  be  benefited  by  the  use  in  a  particular  case  to  aa- 
Am.  Dxo.  Vol.  XXII— 44 
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thorize  the  exercise  of  this  power:  9  Monthly  Law  Reporter,  N.  S.,  254.  A 
local  use  is  nevertheless  public;  indeed,  in  most  cases  of  pnblic  improvement* 
the  benefits  are  chiefly  local:  Township  Board  v.  Hcu:kman,  48  Ma  243;^ 
Williama  v.  School  District,  33  Vt.  271;  HartioeU  v.  Armstrong,  19  Barbw 
166;  BloomfieUl  etc.  Gas  LigJU  Co,  v.  Richardson,  63  Id.  437;  Mills  on  Emi* 
nent  Domain,  sec.  12.  The  number  enjoying  the  use  is  immaterial;  it  is  the- 
right  of  the  public  to  the  use,  as  already  remarked,  that  constitutes  th» 
" public  use:"  Conter  v.  Tide  Water  Co.,  18  N.  J.  Eq.  (3C.  E.  Green)  64.  la 
discussing  the  provision  in  the  California  cuustitution  on  this  subject,  Bald* 
win,  J.,  in  Gilmer  v.  Lime  Point,  18  OaL  251,  says:  **  The  words  '  public  use* 
here,  mean  a  use  which  concerns  the  whole  community,  as  distinguished  from 
a  particular  individual  or  a  particular  number  of  individuals.  It  is  not 
necessary,  however,  that  each  and  every  individual  member  of  society  should 
have  the  same  degree  of  interest  in  this  use,  or  be  personally  or  directly  af- 
fected by  it,  in  order  to  make  it  public."  So  in  0*lieilei/  v.  KankaJcee  Valley 
Draining  Co.,  32  Ind.  169,  Kay,  J.,  gave  a  similar  construction  of  the  term: 
"This  public  use  or  benefit  need  not  extend  to  the  whole  public,  or  any  latg» 
portion  of  it,  within  the  jurisdiction  of  the  legislature.  It  may  be  limited  to 
the  inhabitants  of  a  small  locality,  but  the  benefit  must  be  in  conmion,  not  to 
particular  persons  or  estates."  The  language  of  Bigelow,  C.  J.,  in  Talbot  v. 
Hudson,  16  Gray,  417,  is  to  tho  same  effect:  "  In  a  broad  and  comprehensive 
view,  such  as  has  been  heretofore  taken  of  the  construction  of  this  clause  of 
the  declaration  of  rights,  everything  which  tends  to  enlarge  the  resources^ 
increase  the  indystrial  energies,  and  promote  the  productive  power  of  any 
considerable  number  of  the  inhabitants  of  a  sectiv  i  of  the  state,  or  which 
leads  to  the  growth  of  towns  and  the  creation  of  new  sources  for  the  employ- 
ment of  private  capital  and  labor,  indirectly  contributes  to  the  general  welfare- 
and  to  the  prosperity  of  the  whole  community. " 

Private  Emolument  and  Ownership  no  Objection. — ^The  fact  that  the 
property  taken  is  bestowed  on  a  private  person  or  corporation,  and  that  private 
emolument  results  from  the  use,  does  not  prevent  the  exercise  of  the  power 
if  the  use  is  public,  and  if  tlie  public  benefit  is  the  object  had  in  view  in  au- 
thorizing the  taking:  Mills  on  Eminent  Domain,  sec.  13;  Anderson  v.  Turhe" 
mile,  6  Cold.  150;  Swan  v.  Williams,  2  Mich.  427;  Harris  v.  T/tompson,  ^ 
Barb.  350;  Matter  of  Townsend,  39  N.  Y.  171;  Concord  R.  R.  Co.  v.  Grtely^ 
17  N.  H.  47;  Whitemanyr,  Wilmington  etc  R,  R.  Co.,  2  Harr.  614;  StockUnk 
tic,  R.  R.  Co,  V.  City  of  Stockton,  41  CaL  147;  Bonaparte  v.  Camden  etc  R, 
R,  Co.,  Bald.  223;  Willson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet  245.  So  far 
as  the  state  is  concerned  the  private  emolmnent  of  the  person  or  corporatioi^ 
conducting  the  enterprise  is  to  be  regarded  merely  as  compensation  for  the 
benefit  conferred  on  the  public:  Concord  R.  R.  Co,  v.  Oreely,  17  N.  H.  47. 
In  Swan  v.  Williams,  2  Mich.  427,  Martin,  J.,  delivering  the  opinion  of  tho 
court-,  insisted  that  a  corporation  formed  for  the  purpose  of  building  a  railroad,. 
might  with  greater  propriety  be  styled  a  public  rather  than  a  private  one,  in 
asmuch  as  the  object  of  its  creation,  so  far  as  the  state  is  concerned,  is  tho 
public  good,  and  the  private  gains  of  the  members  of  the  coii>oration  are  mei  ly 
incidental,  intended  as  rewards  for  the  service  rendered.  "  It  is  unquestion- 
ably true,"  said  he,  '*  that  these  enterprises  may  be,  and  probably  always  are,, 
undertaken  with  a  view  to  private  emolument  on  the  part  of  the  corporatots^ 
but  it  is  none  the  less  true  that  the  object  of  the  government  in  creating  thcni- 
is  public  utility,  and  that  private  benefit,  instead  of  being  the  occasion  of  tho 
grant,  is  but  the  reward  springing  from  the  service.  If  this  be  not  the  cor- 
rect view,  then  we  confess  we  are  unable  to  find  any  authority  in  the  govern:* 
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ment  to  accomplish  any  work  of  public  utility,  through  any  private  medium^ 
or  by  delegated  authority;  yet  all  past  history  tells  us  that  govermtienta  have 
more  frequently  effected  these  purposes  through  the  aid  of  companies  and 
corporations  than  by  their  immediate  agents,  and  all  experience  tells  us  that 
this  Is  the  most  wise  and  economical  method  of  securing  these  improvements. 
The  grant  to  the  corporation  is,  in  no  essential  particular,  different  from  the 
employment  of  commissioners  or  agents.  The  difference  is  in  degr^  rather 
than  in  principle,  in  compensation  rather  than  in  power.  The  fact  that  the 
contpany  receives  the  toll  or  compensation  for  the  transportation  of  persona 
and  property  over  the  road  is  conceived  to  be  a  reason,  and  in  fact  the  promi- 
nent reason,  why  these  associations  should  be  considered  as  private  corpora- . 
tions;  but  the  purpose  designed  by  the  government  in  the  construction  of 
these  roads  is  the  use  of  the  public,  the  expeditious  communication  and 
transit  from  point  to  point,  and  not  revenue.  It  would  not  be  contended 
for  a  moment  that  private  property  could  be  taken  to  be  used  for  the  latter 
purpose.  The  appropriation  of  the  tolls,  therefore,  can  be  regarded  only  as 
compensatioL,  and  affords  no  basis  upon  which  to  construct  an  argument 
respecting  the  character  of  the  company  or  the  validity  of  its  charter." 

* 

QuEsnoy  as  to  What  is  Pctblio  Usb  is  Judicial. — ^It  was  said  by 
Chancellor  Walworth  in  Varick  v.  Smith,  5  Paige,  Ch.  160,  "  that  the  legis- 
lature are  the  sole  judges  as  to  the  expediency  of  exercising  the  right  oi 
eminent  domain  for  the  pur{X)8e  of  making  public  improvements,  either  for 
the  benefit  of  the  inhabitants  of  the  state  generally,  or  of  any  particular  sec- 
tion thereof."  Similar  observations  are  found  in  Spring  v.'  Russell,  7  GrccnL 
292,  and  in  other  cases.  Mr.  Sedgwick,  quoting  this  remark  of  the  chancel- 
lor, lays  it  down  that  ''as  the  power  to  take  [private  property  for  public  use] 
is  universal,  so  it  is  absolute;  that  is  to  say,  the  legislature  are  the  sole 
judges  of  the  exigency  which  demands  the  sacrifice  of  the  rights  of  individ- 
uals:'* Sedgwick  on  Construction  of  Statutory  and  Constitutional  Laws  (sec- 
ond edition),  443.  This  might  seem  to  imply  that  the  legislature  are  thci 
exclusive  judges  as  to  what  constitutes  such  a  **  public  use,"  as  to  authorize 
the  taking  of  private  property.  But  such  is  not  the  law,  as  Mr.  Pomeroy 
shows  in  his  note  to  this  section  in  Sedgwick,  in  which  he  states  his  surprise 
that  "any  respectable  judge  should  have  expressed  such  an  opinion,  because  it 
emasculates  the  constitutional  safeguard,  and  places  private  property  at  the 
mercy  of  the  legislature.*'  Both  Mr.  Sedgwick  and  Mr.  Pomeroy  seem,  how- 
ever, to  have  mistaken  the  effect  of  Chancellor  Walworth's  language.  To 
say  that  the  legislature  "are  the  sole  judges  as  to  the  expediency  of  exercising 
the  right  of  eminent  domain,"  is,  as  is  well  shown  by  the  judge  who  delivered 
the  opinion  in  Sadler  v.  Langham,  34  Ala.  311,  an  entirely  different  thing 
from  saying  that  they  are  the  sole  judges  of  what  is  such  a  "public  use," 
as  will  justify  the  exercise  of  the  power.  It  is  well  settled  that  although  the 
legislature  must  necessarily  determine  in  the  first  instance  whether  the  use 
for  which  they  attempt  to  exercise  the  power  is  a  public  one  or  not,  their  de- 
termination is  not  final,  but  is  subject  to  correction  by  the  courts,  who  may 
undoubtedly  declare  the  statute  unconstitutional,  if  it  shall  clearly  appear 
that  the  use  for  which  it  is  proposed  to  authorize  the  taking  of  private  prop- 
erty is  in  reality  not  public  but  private:  Pittsburgh  v.  Scctt,  1  P.'x.  St.  309; 
Sadler  y.  Langham,  34  AU.  311;  Concord  /?.  B.  Co.  v.  Oreehj,  17  N.  H.  47j 
New  Central  Coal  Co,  v.  George's  Creek  Coal  and  Iron  Co,,  37  Md.  637;  Stock- 
ton etc  B.  JR.  Co.  V.  City  of  Stockton,  41  CaL  147;  Con.  CItannel  Co.  v.  Cen- 
traX  P.  R.  R.  Co.,  51  Id.  269;  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  (3  C.  E. 
Green),  54;  County  Court  qfSt.  Louis  Co,  v.  Otiawold,  £3  Mo.  175;  Tyler  t. 
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Beacker,  44  Vt.  648;  S.  C,  8  Am.  Rep.  398;  Matter  of  DeansviUe  CemOerj 
AaaockUion,  66  N.  Y.  569;  S.  C,  23  Am.  Bep.  86. 

Necbssitt,  UTiLiTr,  Expediency,  Am)  Extent  of  the  Exebcibb  of  the 
power  in  a  particular  case,  where  the  use  is  in  fact  public,  are  to  be  deter- 
mined exclusively  by  the  legislature:  Napa  etc,  R,  R.  Co^  v.  Napa  County^ 
30  Cal.  437;  Stockton  etc  R.  R,  Co.  v.  City  of  Stockton,  41  Id.  147;  ParUam 
V.  Justices,  9  Ga.  341;  Water  Works  Co,  v.  Burkliart,  41  Ind.  364;  Challis 
V.  Atchison  R,  R.  Co.  16  Kan.  117;  New  Central  Coal  Co.  v.  George's  Creek 
Coal  and  Iron  Co.,  37  Md.  537;  Hingham  etc.  Corporation  v.  County  of  Nor* 
folk,  6  Allen,  353;  Talbot  v.  Hudson,  16  Gray,  417;  Haverhill  Bridge  Pro- 
prietors v.  County  Commissioners,  103  Mass.  120;  S.  C,  9  Am.  Bep.  518;  Dietrich 
v.  Murdock,  42  Mo.  279;  County  Court  of  St.  Louis  Co.  v.  Grisujold,  58  Id. 
175;  Concord  R.  R.  Co.  v.  Oreely,  17  N.  H.  47;  Harris  v.  Tliompson,  9  Barb. 
350;  Brooklyn  Park  Commissioners  v.  Armstrong,  45  N.  Y.  234;  Matter  of 
Deansville  Cemetery  Association,  66  Id.  569;  S.  C,  23  Am.  Bep.  86;  Pitt9' 
burgh  v.  ScoU,  1  Pa.  St  309;  Smedleyw.  Erwin,  51  Id.  445;  Memphis  Freight 
Co.  Y.  Mayor  etc  of  MempJus,  4  Cold.  419;  Anderson  v.  TarbevUle,  6  Id. 
150;  De  Varaigne  v.  Fox,  2  Blatch.  C.  0.  95;  except  where  the  power  to 
determine  these  questions  in  particular  instances  has  been  delegated  by  stat- 
ute to  the  courts  or  other  tribunals:  Powers*  Appeal,  29  Mich.  504;  Milwav^ 
hee  etc.  R.  R.  Co.  v.  FairhauU,  23  Minn.  167;  Rensselaer  etc  R.  B.  Co.  v. 
Davis,  43  N.  Y.  137;  MaUer  ofN.  Y.  Central  R.  R.  Co.,  66  Id.  407;  or  whew 
the  constitution  has  transferred  to  the  courts  the  power  to  make  such  deter- 
mination: Leeoul  v.  Police  Jury,  20  La.  An.  308.  ThiB,  it  will  be  observed, 
is  in  exact  accordance  with  the  doctrine  laid  down  by  Chancellor  Walworth 
in  the  principal  case,  and  in  Varick  y.  Smith,  5  Pai.  Ch.  160.  It  is  proper  to 
observe,  however,  that  if  the  view  adopted  in  some  of  the  casos,  that  "  pub- 
lic use  "  is  synonymous  with  public  benefit,  utility,  or  advantage,  be  correct^ 
this  rule  would  require  modification.  If  public  utility  alone,  unconnected 
with  any  actual  or  possible  public  use,  is  a  sufficient  ground  for  the  exercise 
of  the  power,  the  courts  must  necessarily  have  jurisdiction  to  decide,  in  the 
last  resort,  whether  such  public  utility  actually  exists,  or  the  legislatare 
would  have  absolute  control  over  the  subject. 

Application  of  the  Poweb  to  Pabtioulab  Gases. — ^What  has  already 
been  said,  indicates  that  no  general  rule  can  be  laid  down  as  to  what  will 
constitute  such  a  public  use  as  to  warrant  the  exercise  of  the  power  of  emi- 
nent domain  in  its  behalf.  The  only  satisfactory  method,  therefore,  of  de- 
termining the  extent  and  limitations  of  the  power  in  this  respect^  is  to  resort 
to  the  cases  to  which  its  application  has  been  hold  proper,  as  well  as  to  those 
to  which  it  has  been  held  not  to  apply. 

HiGHWATS,  Bbidges,  Febbies,  Stbeets.— It  is  scarcely  necessary  to  say 
that  a  public  highway  is  such  a  **  public  use  **  as  will  justify  the  condemnatioD 
of  private  property:  Dronbergerv.  Reed,  11  Ind.  420;  Haverhill  Bridge  Pro- 
prietors v.  County  Commissioners,  103  Mass.  120;  S.  C.,  9  Am.  Bep.  518^  So,  a 
turnpike  road:  State  v.  Maine,  27  Conn.  641.  So  are  public  streets  in  a  ci^i 
Livingston  v.  Mayor  etc.  of  New  York,  ante,  622;  McCormiek  v.  Tovm  qfLa» 
fayette,  1  Ind.  48;  Snyder  v.  Rockport,  6  Id.  237;  Pittsburgh  v.  SeoU,  1  Fk.  St 
309;  Smedley  v.  Enrin,  51  Id.  445;  Anderson  y.  Turbeville,  6  Cold.  150.  So 
is  a  public  ferry,  though  owned  and  operated  by  a  private  person  or  corpora- 
tion: Day  V.  Stetson,  8  Greenl.  365.  So,  also,  are  public  bridges,  though 
constructed  and  miintained  by  private  capital,  and  subject  to  toll:  Young  v. 
McKenzie,  3  Ga.  31;  Arnold  v.  Covington  Bridge  Co.,  1  Duv.  372;  Crosby  v, 
Hanovfr,  36  N.  H.  404;  Palmer  v.  State,  Wright  (Ohio),  364.     Astoalltheos 
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cases  there  can  be  do  doubt,  since  there  is  an  unquestionable  public  use  and 
right  of  use. 

Township  and  Neighborhood  Roads— "  Pent  "  Roads.— A  township 
road  in  Ohio  is  a  public  highway,  subject  to  the  use  of  all  persons  who  have 
occasion  to  use  it,  and  may  be  highly  necessary  to  those  immediately  inter* 
ested;  hence  it  is  a  proper  subject  for  the  exercise  of  the  power  of  eminent 
domain:  S}uiver  v.  Starrett,  4  Ohio  St.  494;  Ferris  v.  Bramble,  5  Id.  109.  So 
it  was  held  in  KMsinger  v.  Banselman,  33  Ind.  80,  that  a  "neighborhood" 
road  was  subject  to  use  by  the  public,  and  that  therefore  a  condemnation  of 
private  property  in  its  behalf  was  constitutionaL  The  contrary  was  held, 
however,  in  Dickcnj  v.  Tennison,  27  Mo.  373,  in  which  it  was  decided  that  such 
a  road  was  a  private  road  for  the  use  of  the  applicants  for  it,  and  that  a  stat- 
ute authorizing  the  laying  out  of  sucli  a  road  across  the  land  of  another  with- 
out his  consent  was  unconstitutional,  notwithstanding  the  fact  that  compen- 
sation was  provided  for,  to  the  owner  of  the  land.  It  seems,  also,  that  Kis* 
Hnger  v.  Ilanselman,  23  Ind.  80,  was  overruled  in  Wild  v.  Deig,  43  Id.  455; 
S.  0.,  13  Am.  Rep.  399.  "Pent"  roads,  a  class  of  inclosed  roads,  provided 
for  by  statute  in  Vermont,  are  held  to  be  public  highways,  and  the  power  of 
eminent  domain  may  therefore  be  constitutionally  exercised  in  their  behalf: 
Warren  v.  Bunnell,  11  Vt.  600;  WkUingham  v.  Botoen,  22  Id.  317;  BeU  v, 
Prouty,  44  Id.  279. 

PmvATB  Roads.  —Statutes  have  been  enacted  in  several  of  the  states,  pro^ 
viding  for  a  class  of  roads  called  "  private  roads,"  for  the  convenience  of  per- 
sons who  are  cut  off  from  access  to  any  public  highway,  except  by  crossing 
the  land  of  other  persons.  There  have  been  a  number  of  diverse  decisions  on 
the  question  of  the  constitutionality  of  laws  providing  for  the  laying  out  of 
such  roads.  A  leading  case  on  this  subject  is  Taylor  v.  Porter,  4  Hill,  140, 
in  which  it  was  held,  that  a  statute  providing  that  persons  whose  land  was 
cut  off  from  any  public  highway  might,  upon  proper  application,  have  private 
roads  laid  out  across  the  land  of  other  persons,  upon  making  compensation, 
wan  unconstitutional.  The  statute  provided  that  the  applicant  should  pay 
the  expense  of  the  road,  and  should  keep  it  in  repair,  and  that  it  should  be 
for  the  use  of  himself,  his  heirs  and  assigns,  excluding  even  the  owner  of  tho 
land  from  using  it,  unless  be  should  signify  his  intention  of  doing  so  before 
the  damages  were  assessed. 

Mr.  Justice  Bronson  in  that  case,  pronouncing  the  opinion  of  the  court  against 
the  validity  of  the  act,  said:  ** The  road  is  paid  for  and  owned  by  the  appli- 
cant. The  public  has  no  title  to  nor  interest  in  it.  No  citizen  has  a  right  to 
use  the  road  as  he  does  the  public  highway.  He  can  only  use  it  when  he  has 
business  with  the  road  owner,  or  some  other  lawful  occasion  for  going  to  the 
land  intended  to  be  benefited  by  the  road.  He  can  only  justify  an  entry  on 
the  road,  when  he  could  justify  an  entry  on  the  land  on  account  of  which  the 
road  was  laid  out.  Even  the  owner  of  the  land  over  which  the  road  passes, 
unless  he  has  given  notice  of  such  an  intention  before  the  damages  are  as- 
sessed, has  no  right  to  use  the  road  for  his  own  purposes;  and  if  he  does  so, 
or  if  his  fences  encroach  upon  the  road,  the  owner  of  the  road  may  have  an 
action  against  him:  Lambert  v.  Hoke,  14  Johns.  383;  Herrich  v.  Stover,  5 
Wend.  580.     In  short,  the  road  is  the  private  property  of  the  applicant." 

The  same  conclusion  was  reached  with  respect  to  similar  statutes  in  Clack  v. 
WJiUe,  2  Swan,  640;  Bice  v.  Alley,  1  Sneed,  61;  KeabiU  v.  Trumho,  39  lU. 
110;  Crear  v.  Crossly,  40  Id.  175;  Bankhead  v.  Brown,  25  la.  540;  Otbom 
V.  Hart,  24  Wis.  89;  S.  0.,  1  Am.  Rep.  161;  Wild  v.  Deig,  43  Ind.  465;  S.  C, 
13  Am.  Rep.  399,  and  note;   Witham  v.  Osbum,  4  Or.  318;  S.  C,  18  Am.  Rep. 
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287;  Sadler  v.  Langluim,  34  Ala.  311.  In  /?o6«rto  v.  WiOiafM,  15  Ark.  43, 
it  was  held  that  private  as  well  as  public  roads  must  be  for  pablio  nse  to  aa- 
Ihorize  the  exercise  of  the  power  of  eminent  domain  in  their  behalf.  In  Wild 
▼.  Deig^  43  Ind.  455;  S.  C,  13  Am.  Rep.  199,  Osbom,  J.,  delivering  the  opin- 
ion of  the  court,  used  the  following  language:  '*  Concede  that  the  public  exi- 
gency requires  that  a  way  should  be  opened  to  every  man's  farm,  and  that  th« 
state  may  and  should  provide  for  the  establishment  of  a  public  road  or  high- 
way, to  enable  every  citizen  to  discharge  his  duties,  and  travel  to  and  from  his 
farm,  it  does  not  follow  that  such  ways  should  be  private  and  owned  by  the 
party  applying  for  them.  If  it  would  be  of  public  utility  to  establish  the  road, 
Ihen  it  should  be  a  highway.  If  not,  the  right  of  eminent  domain  can  not 
le  exerdsed  to  establish  it.  It  is  not  the  amount  of  travel,  the  extent  of  the 
use  of  a  highway  by  the  public,  that  distinguishes  it  from  a  private  way  or 
road.     It  is  the  right  to  so  use  or  travel  upon  it,  and  not  its  exercise.  ** 

On  the  other  hand,  the  validity  of  statutes  providing  for  such  roads  has 
been  maintained  in  a  number  of  cases.  In  Brewer  v.  Bowman^  9  Ga.  37,  it 
^as  held  that  the  taking  of  land  for  a  private  road  for  the  use  of  one  who 
«ould  not  otherwise  reach  a  public  highway  from  his  promises  might  be  sup- 
ported on  the  ground  of  the  public  benefit  derived  from  enabling  such  persona 
to  perform  the  duties  required  of  them  by  law,  such  as  attending  court  as 
j'urors  or  witnesses,  etc.  On  similar  grounds,  and  also  because  of  long  ac- 
quiescence by  the  people  and  the  courts,'  a  statute  of  the  same  kind  was  sus- 
tained in  Robinson  v.  Swope^  12  Bush,  21.  In  Crear  v.  Crossly,  40  UL  175, 
Lawrence,  J.,  dissenting  from  the  opinion  of  the  majority  of  the  court,  held 
that  Buch  a  statute  was  constitutional,  on  the  ground  that  as  all  the  lands  in 
the  state  were  derived  from  the  same  grantor,  the  general  government,  any 
person  whose  land  was  surrounded  by  the  lands  of  others,  so  that  he  could 
not  reach  a  public  road,  was  entitled,  at  common  law,  to  a  "  way  of  neces- 
sity **  across  such  other  lands,  and  that  the  statute  providing  for  private  roads 
was  merely  an  affirmance  of  this  common  law  right.  In  California  a  statata 
providing  for  the  establishment  of  a  road  for  one  thus  cut  off  from  the  highway 
which,  when  laid  out  and  opened,  should  "become,  to  all  intents  and  pur- 
poses, a  private  road  for  the  use  of  the  parties  interested,"  and  which  the  ap> 
plicant  was  required  to  keep  in  repair,  was  held  to  be  constitutional;  but  it 
was  decided  further  that  such  roads  were  open  to  public  use,  and  that  any 
declaration  of  the  legislature  to  the  contrary  would  be  void,  the  idea  of  such 
public  use  being  inseparable  from  the  term  "road :"  Sherman  v.  Buiek,  32  CaL 
241.  In  several  of  the  other  states  statutes  authorizing  the  laying  out  of 
roads  for  the  use  of  persons  who  can  not  otherwise  reach  the  highway  have 
been  sustained  on  the  ground  that  such  roads  are  part  of  the  general  road 
system  and  are  subject  to  the  use  of  all  persons  who  have  occasion  to  use 
them,  thus  being  public  highways  of  an  inferior  sort:  McUUr  qf  Hickman,  4 
Harr.  580;  DenJiam  v.  County  Commvunovera,  108  Mass.  202;  Proctor  v.  An- 
dover,  42  N.  II.  348;  Perrine  v.  Farr,  22  N.  J.  L.  (2  Zab.)  356;  Allen  v.  Ste- 
vfwi,  29  Id.  (5  Dutch.)  509;  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  (3  C.  E. 
Green),  54;  Singleton  v.  CommisnionerSy  2  Nott  &  McC.  526;  Pocopson  Road,  16 
Pa.  St.  15;  Killback  Private  Road,  11  Id.  39;   WaddeWs  Appeal,  84  Id.  90. 

In  New  York,  in  consequence  of  the  decision  in  Taylor  v.  Porter,  above 
referred  to,  provision  was  made  in  the  constitution  of  1846  for  the  establish- 
ment of  private  roads.  The  same  provision  is  repeated  in  the  present  oon- 
stitution,  art.  1,  sec.  7.  Provisions  of  a  similar  character  are  contained  in 
the  constitutions  of  several  of  the  other  states:  Michigan,  art.  18,  sec  14; 
Paul  V.  Detroit,  32  Mich.  108;  Georgia,  art.  1,  sec.  20;  Alabama,  art  1,  sec. 
25;  Illinois,  art.  4,  sec.  30.     In  Oregon  an  intimation  was  thrown  out  in  tb* 
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opinion  of  the  conrt  in  IVUham  v.  Otf&urii,  4  Or.  318;  S.  C,  18  Am.  Hep. 
1287,  that  the  legiBlatore  mi^t  oonstitationally  provide  a  different  class  of 
publio  roads  for  the  benefit  of  such  persons  as  were  so  situated  that  they 
<x>ald  not  reach  the  ordinary  public  highways.  This  has  sinoe  been  done  by 
«n  act  passed  October  20,  1876,  providing  for  the  laying  out  of  ''roads  of 
public  easement,"  for  the  convenience  of  this  class  of  persons.  The  appli- 
cant is  required  to  pay  the  expenses  of  establishing  such  a  road,  but  it  is  en- 
acted that  the  publio  shall  have  a  right  of  passage  over  all  such  roads: 
Laws  of  Oregon  (1876),  25. 

Roads  for  Pleasure  Excursions — ^Public  Parks. — ^The  fact  that  the 
object  of  the  publio  use  of  property  taken  under  the  power  of  eminent 
domain  is  merely  amusement  or  recreation,  does  not  prevent  the  exercise  of 
the  power.  It  is  the  public  user,  or  right  of  user,  and  not  the  object  of  the 
user,  that  is  the  foundation  of  the  power.  Hence  a  town  way  for  mere 
pleasure  is  a  proper  object  in  favor  of  which  to  exercise  the  power.  "  Plea- 
sure travel  maybe  accommodated  as  well  as  business  travel:"  Higginaon  v.  /n- 
habiianU  of  NdharU^  11  AUen,  530,  per  Hoar,  J.  So,  a  toll-road  used  by  the 
public  merely  for  pleasure  excursions:  Petition  of  Mount  Washington  Road 
Co.,  35  K.  H.  134.  So,  where  property  owners  along  a  publio  street  are  re- 
quired to  keep  their  premises  for  a  certain  distance  on  each  side  of  the  street 
open  as  onuunental  court-yards:  Matter  of  Widening  Bushwick  Avenue^  48 
Barb.  9.  It  was  held,  however,  in  Woodstock  v.  Gallup,  28  Vt.  587,  that  the 
establishment  of  a  highway  merely  for  tho  ornament  and  improvement  of 
grounds  about  a  publio  building  was  not  alone  sufficient  to  authorize  a  con- 
demnation of  private  property,  although  that  fact  might  be  considered  in 
making  the  condemnation.  On  the  same  principle  on  which  land  may  be 
taken  for  a  highway  to  be  used  by  the  publio  solely  for  pleasure,  property 
may  be  condemned  also  for  a  publio  park  for  the  inhabitants  of  a  county: 
County  Court  of  St,  Louis  Co.  v.  Oriswold,  58  Mo.  175;  or  for  the  people  of  a 
city:  Brooklyn  Park  Commissioners  v.  Armstrong,  45  N.  Y.  234. 

Bailroads. — It  is  well  settled,  as  laid  down  in  the  principal  case,  that 
railroads  for  public  travel  are  public  improvements,  in  behalf  of  which  the 
power  of  eminent  domain  may  be  legitimately  exercised:  Aldridge  v.  Tus^ 
cumbia  /?.  B.  Co., 2  Stew,  k  P.  199  [23  Am.  Dec.];  Napa  etc,  B,  B,  Co,  v.  Napa 
Co.,  30Cal.  437;  Stockton  etc.  B.  B.  v.  City  of  Stockton,  41  Id.  147;  WliUeman 
V.  WUmington  etc,  B,  B.  Co.,  2  Harr.  514;  Chicago  etc,  B,  B.  Co,  v.  Smith, 
62  IlL  268;  StewaH  v.  Supervisors  qf  Polk  Co.,  30  Iowa,  9;  S.  C,  1  Am. 
Eep.  246,  referring  to  Beehman  v.  Saratoga  etc.  B.  B.  Co.,  as  ''the  leading 
American  case  upon  this  subject;"  O'llara  v.  Lexington  etc.  B,  B.  Co.,  1 
Dana,  232;  Swan  v.  WiUiams,  2  Mich.  427;  Brown  v.  Beatty,  34  Miss.  227; 
ffallenbeek  v.  Hahn,  2  Keb.  377;  Gibson  v.  Mason,  5  Nev.  283;  Concord  B.B. 
Co.  V,  Greely,  17  N.  H.  47;  Bloodgood  v.  Mohawk  etc.  B.  B.  Co.  18  Wend.  9; 
Buffalo  etc.  B.  B.  Co.  v.  Bralnard,  9  N.  Y.  100;  Baleigh  etc,  B,  B.  Co,  v. 
Davis,  2  Dev.  &  B.  451;  Louisville  etc,  B,  B.  Co.  v.  Chappelly  Rice  (8.  C), 
383;  Buffalo  etc.  B.  B,  Co,  v.  Ferris,  26  Tex.  588;  Bonaparte  v.  Camden  etc, 
B,  B.  Co.,  Baldw.  205.  Such  roads  are  to  all  intents  and  purposes  publio 
highways,  subject  only  to  the  restriction  that  persons  going  on  the  same 
must  use  the  vehicles  provided  by  the  owners  of  the  road,  and  must  pay  toll 
thereon:  San  Francisco  etc.  B.  B.  Co.  v.  Caldwell,  31  Cal.  367;  Baleigh  etc.  B.  B, 
V.  Datfis,  2  Dev.  &  B.  451;  Louisville  etc.  R,  B.  Co,  v.  CfiappeU,  Rice  (S.  C), 
383.  Indeed,  owing  to  the  progress  of  society  with  respect  to  the  need  for 
speedy  travel  and  carriage,  railroads  have  become  a  ''public  necessity:'* 
Secombe  v.  Bailroad  Co. ,  23  Wall.  108,  per  Davis,  J.     Land  may  undoubtedly 
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be  appropriated  also  for  depots  and  for  store  houses  for  cars,  locomotives,  and 
freight  for  a  railroad  under  the  power  of  eminent  domain:  Giegy  ▼.  Cincinnati 
etc.  JR.  /?.  Co.,  4  Ohio  St.  308;  New  Yorketc.  R,  /?.  Co.  v.  Kip,  46  N.  Y.  546; 
for  these  things  are  necessary  for  the  convenience  of  the  public  in  using  the 
road.     It  has  been  held  also  that  land  may  be  taken  for  work  shops  and  paint 
shops  for  the  use  of  the  owners  of  the  road:  Chicago  etc,  R,  R,  Co,  v.  WiUon^ 
17  IlL  123;  Low  v.  Galena  etc,  R.  R.  Co.,  18  Id.  324;  but  not  for  a  car  mana- 
factory:  Eldridge  v.  Smithy  34  Vt.  484.    Nor  can  private  property  be  con- 
demned to  procure  materials  for  railroad  cars,  engines,  etc.:    West  River 
Bridge  Co,   v.  Dix,  6  How.  639,  per  Woodbury,  J.     The  principle  upon 
which  the  doctrine  laid  down  in  the  two  cases  last  mentioned  is  based,  ia- 
that  the  public  interest  is  not  concerned  in  procuring  favorable  sites  for  car 
manufactories,  or  materials  for  cars,  etc.,  but  that  these  things  respect  merely^ 
the  convenience  of  the  company.     This  seems  to  be  a  wholesome  principle, 
and  it  must  be  admitted  that  it  is  not  easy  to  see  why  it  does  not  apply  aUa 
to  the  condemnation  of  sites  for  work  shops  and  repair  shops. 

Latebal  Railroads. — ^There  exist  in  several  of  the  state  statutes  provid- 
ing for  the  condemnation  of  land  for  a  class  of  railroads,  termed  "lateral 
railroads, "  connecting  the  mines  or  other  property  of  private  persons  or  cor- 
porations with  public  lines  of  railway  or  with  publio  navigable  rivers.    In 
Pennsylvania  such  a  statute  has  been  in  existence  from  an  early  period,  and 
has  been  the  subject  of  repeated  adjudications.    In  Harvey  y.  Thomas,  10 
Watts,  63,  the  constitutionality  of  this  statute  was  drawn  in  question,  and  it 
was  held  to  be  valid,  Gibson,  0.  J.,  taking  the  bold  but  wholly  untenable 
ground,  that  as  there  was  no  express  constitutional  prohibition  against  taking 
private  property  for  private  use,  it  was  within  the  power  of  the  legislature  to- 
pass  a  law  providing  for  such  taking,  if  it  should  be  deemed  necessary  or  ex- 
pedient.    This  decision,  so  far  as  it  holds  the  "lateral  railroad  law"  consti- 
tutional, has  been  approved  in  a  number  of  subsequent  cases:  Schoenberger 
V.  MuUiollan,  8  Pa.  St.  134;  Hays  v.  Risher,  32  Id.  169;  Boyd  v.  Negley, 
40  Id.  377.  The  ground  upon  which  the  decision  was  put  by  Chief  Justice  Gib- 
son has  been  long  since  abandoned,  and  the  statute  is  now  held  valid  because 
such  a  railroad  is  virtually  a  publio  highway,  upon  which  the  owners  may 
be  required  to  carry  freight  for  other  parties:  Hays  v.  Rislur,  32  Fa.  St.  169; 
Boyd  V.  NegUy,  40  Id.  377.     It  seems,  however,  that  to  obtain  the  benefit  of 
this  statute,  the  corporation  building  the  road  must  proceed  according  to  its 
provisions,  and  that  a  company  organized  under  the  general  railroad  law  of 
the  state,  providing  for  the  construction  of  railroads  "for  publio  use,"  can 
not  condemn  land  for  a  lateral  railroad:  Edgewood  R,  R.  Co*s  Appeal,  79  Pa. 
St.  257.     In  Maryland,  a  statute  authorizing  the  condemnation  of  land  for  a 
railroad  for  the  transportation  of  coal  from  a  mine  belonging  to  the  owners 
of  the  road  was  held  constitutional,  on  the  ground  that  the  use  was  of  a 
publio  nature,  because  it  promoted  the  development  of  the  mining  resources 
of  the  state,  which  was  an  object  of  great  public  utility,  and  also  because  the 
owners  of  the  road  were  required  to  carry  persons  and  proper^  at  the  same 
rates  as  the  road  with  which  they  connected:  New  Central  Coal  Co,  v.  George's 
Creek  Coal  and  Iron  Co.,  37  Md.  537.     A  similar  statute  was  sustained  on 
similar  grounds  in  Dietrich  v.  Murdoch,  42  Mo.  279.    So  in  Clarke  v.  Black' 
mar,  47  N.  Y.  150,  it  was  held  that  land  mi^t  constitutionally  be  oondenmed 
for  a  railroad  to  a  private  elevator  which  was  used  by,  and  was  oonvenient 
for  the  use  of,  the  public.    A  line  of  tubing  for  transporting  petroleum  or 
other  oils  from  the  oil  regions  in  West  Vii^ginia  to  any  railroad  or  publio 
river  in  the  vicinity,  is  also  a  publio  improvement  in  behalf  of  which  the  right 
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of  eminent  domain  may  be  exercised,  where  the  public  may  have  the  uae  of 
such  tubing  at  rates  fixed  by  statute:  Wesi  Virginia  TransporUUUm  Co,  ▼. 
Volcanic  Oil  and  Coal  Co,,  5  W.  Va.  382. 

In  a  recent  California  case  it  appeared  that  a  company  was  incorporated 
for  the  construction  oi  a  raib:t>ad  from  a  private  mine  to  a  public  river,  under 
the  pretense  that  the  road  was  intended  for  the  transportation  of  freight  and 
passengers.  Land  necessary  for  the  line  of  the  road  was  accordingly  appro- 
priated, and  the  road  was  constructed.  The  company,  however,  failed  to  pro- 
vide any  cars  for  the  transportation  of  freight  or  passengers,  and  the  road 
was  used  exclusively  in  carrying  coal  for  the  owners.  It  was  held  that  this 
was  a  mere  private  use,  and  that  the  condemnation  of  land  for  the  road  hav- 
ing been  procured  under  fraudulent  pretenses,  the  franchise  might  bo  an- 
nulled at  the  suit  of  the  attorney-general:  People  v.  PiUsburgh  etc  R,  JR.  Co,, 
53  Cal.  694;  S.  C,  9  Rep.  108.  In  Mempliia  Freight  Co,  v.  Mayor  etc.  if 
Memphis,  4  Gold.  419,  it  was  held  th(*t  railroad  tracks  laid  by  a  freighting 
company  to  assist  them  in  loading  and  unloading  freight  on  steamboats  on  a 
public  river  was  not  a  public  improvement,  but  was  merely  for  private  use, 
and  that  the  power  of  eminent  domain  could  not  be  exercised  for  any  such 
purpose,  although  it  might  be  a  great  public  convenience  to  have  a  road  for 
such  uses. 

Ganal»— PiTBUO  Landings — ^Booms — ^Tbleoraphs. — Canals,  like  publia 
highways,  and  for  the  same  reasons,  are  public  improvements,  in  behalf  of  which 
the  right  of  the  state  to  exercise  the  power  of  eminent  domain  is  undoubted: 
Ex  parte  Jennings,  16  Am.  Dec  447;  Rogers  ▼.  Bradshaw,  20  Johns.  735; 
Waterworks  Co.  v.  Burhhart,  41  Ind.  364;  Willyard  v.  HamiUon,  7  Ohio,  pt. 
2,  p.  Ill;  Chesapeake  etc.  Canal  Co.  v.  Key,  3  Cranch,  C.  C.  599.  So  though 
the  canal  lies  outside  the  state,  but  along  its  border:  Matter  of  Townsend,  3^ 
N.  Y.  171.  A  state  dam,  constructed  for  the  purpose  of  making  slackwater 
navigation,  is  a  legitimate  ''public  use:"  Harris  v.  Thompson,  9  Barb.  350. 
So.  is  a  public  landing  on  a  navigable  stream:  PitUhurgh  v.  Scott,  1  Pa.  St. 
309.  So  it  is  held  that  booms  constructed  for  the  purpose  of  floating  logs  on 
navigable  streams  are  a  "public  use,*'  being  in  the  nature  of  improvements 
of  a  public  highway:  Cotton  ▼.  Mississippi  Boom  Co.,  22  Minn.  372;  Lawler  v. 
Baring  Boom  Co.,  56  Me.  443;  Lancaeier  v.  Kennebec  Log  Drvoing  Co.,  62  Id. 
272;  Patterson  v.  BoomCo,,  3  DilL  465;  Mississippi  etc.  BoomCo.  v.  Patterson,  9g 
U.  S.  403;  S.  C. ,  7  Bep.  41 7.  In  most  of  these  cases  the  point  is  assumed  rather 
than  decided.  In  Finney  v.  Somerville,  80  Pa.  St.  59,  it  was  held  that  only 
corporations  organiased  for  public  purposes  could  be  granted  the  right  to  build 
dams  for  floating  lumber.  Undoubtedly  a  telegraph  line  for  the  general 
transmission  of  messages  is  a  use  in  behalf  of  which  the  right  of  eminent  do- 
main may  be  legitimately  exercised:  New  Orleans  etc.  R,  R.  Co.  v.  Southend 
Telegraph  Co.,  53  Ala.  211. 

Water  and  Gas  for  Cities— Sxwers  and  Drain& — ^The  power  of  emi- 
nent domain  may  be  constitutionally  exercised  in  supplying  a  city  or  town 
with  water:  Gardner  v.  Newburgh,  7  Am.  Dec.  256;  Inhabitants  qf  Wayland 
▼.  County  Commissioners  of  Middlesex,  4  Gray,  500;  Kane  v.  Mayor  etc,  of 
Baltimore,  15  Md.  240;  Burden  v.  SUin,  27  Ala.  104;  Thorn  v.  Sweeney,  12 
Kev.  251.  So,  though  the  corporation  proposing  to  supply  the  water  be  not 
required  on  reasonable  terms  to  supply  all  persons  applying  for  water,  for  ita 
failure  to  do  so  would  be  an  abuse  of  its  franchise:  Lumbard  v.  Steams,  4 
Cush.  60.  So  the  laying  of  gas  pipes  from  a  natural  gas  spring  or  well  by  a 
corporation,  for  the  purpose  of  conducting  gas  to  neighboring  cities  and  towns 
for  sale,  and  to  supply  gas  to  public  streets  and  parks  and  to  private  dwell* 
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ings,  etc.,  is  a  ''public  use**  juatifying  an  appropriation  of  private  property 
nnder  the  power  of  eminent  domain,  although  such  cities  or  towns  may  be 
able  to  obtain  gas  from  other  sources:  Bloomfield  etc.  Gaslight  Co,  v.  Richard' 
«on,  63  Barb.  437.  So  the  laying  of  sewers  and  drains  in  a  city  is  a  Inti- 
mate ''public  use:'*  Ilildretliv.  CUyqf  Lowell,  11  Gra^f,  345. 

Sttes  for  Publio  Buildings  and  School-houses. — Mr.  Justice  Wood- 
bury, in  his  separate  opinion  in  West  River  Bridge  Co.  v.  //ix,  6  How.  U.  S. 
507,  advances  the  idea  that  the  condemnation  ot  sites  for  public  buildings  is 
not  legitimately  within  the  power  of  eminent  domain,  because  the  use  in  such 
cases  is  not  in  the  public  at  large,  as  he  contends,  and  also,  probably,  because 
the  use  can  generally  be  subserved  by  purchase  in  some  other  locality.  The 
authorities,  however,  are  clearly  the  other  way.  Thus,  in  Gilmer  v.  Lime 
Pomt,  18  Cal.  229,  it  was  held  that  land  might  be  taken  under  this  power 
for  the  establishment  of  a  fort.  So  in  Burt  v.  Merchantfi^  Ins.  Co.,  106  Mass. 
356;  S.  C,  8  Am.  Rep.  339,  it  was  held  that  a  site  might  be  condemned  for 
«  post-office.  So  property  may  be  taken  for  the  use  of  the  United  States 
Coast  Survey:  Orr  v.  Quimhy^  54  N.  H.  590.  In  all  these  cases  the  power 
was  exercised  under  the  authority  of  the  state,  although  the  use  was 
for  the  government  of  the  United  States.  It  was  held,  however,  in  Peo- 
ple v.  Humphrey f  23  Mich.  471;  S.  C,  9  Am.  Rep.  94,  that  a  state  could 
not  constitutionally  use  its  power  in  this  behalf  for  the  benefit  of  the  United 
States,  as  by  condemning  land  to  be  turned  over  to  the  United  States  author- 
ities for  the  establishment  of  a  light-house.  So  it  was  decided  in  Darlington 
V.  United  States,  82  Pa.  St.  382;  S.  C.  22  Am.  Rep.  766,  that  a  state  could  not 
exercise  this  power  in  behalf  of  the  United  States,  although  the  United 
States  might  itself  exercise  the  power  within  a  state.  It  is,  no  doubt,  true, 
that  as  this  power  is  an  incident  of  the  sovereignty  of  the  state,  it  can  be  ex* 
ercised  only  for  the  use  and  benefit  of  the  people  of  the  state,  or  of  some  par- 
ticular portion  thereof.  It  is  to  be  borne  in  mind,  however,  that  in  all  the 
cases  in  which  the  states  have  exercised  this  power  in  behalf  of  the  United 
States,  the  real  beneficiaries  were  the  people  of  the  states  themselves.  If, 
therefore,  as  is  held  in  many  of  the  cases,  "  public  use  *^  is  synonymous  with 
public  utility  or  benefit,  it  is  difficult  to  discover  why  a  state  may  not  take 
the  property  of  its  citizens,  and  bestow  it  upon  the  general  government  for 
the  erection  of  a  fort  or  post-office  within  its  own  borders  for  the  protection 
and  convenience  of  its  own  people,  if  it  can  bestow  such  property  upon  a 
railroad  corporation  for  a  purpose  certainly  not  more  beneficiaL  And  in  the 
•case  of  a  post-office,  not  only  the  benefit,  but  the  user  is  for  the  people  of  the 
state.  So  the  actual  beneficial  use  of  a  light-house  is  for  those  of  the  citi* 
zens  of  the  state  who  are  engaged  in  maritime  pursuits,  as  well  as  for  those 
who  approach  its  borders  for  purposes  of  commerce  or  friendly  intercourse. 

It  is  settled,  also,  that  the  power  of  eminent  domain  may  be  applied  in  the 
condemnation  of  sites  for  public  school-houses :  Williams  v.  School  District, 
33  Vt.  271;  Long  v.  Fuller,  68  Pa.  St.  170:  Township  Board  v.  JJackman,  43 
Mo.  243,  Peckham  v.  School  District,  7  R.  I.  545. 

Cemeteries. — A  burial  ground,  which  is,  in  fact,  public,  is  unquestionably  a 
legitimate  object,  in  favor  of  which  the  right  of  eminent  domain  may  be  exer- 
cised: Edwards  v.  Stonington  Cemetery  Association,  20  Conn.  466;  Edgecumbe 
V.  City  of  Burlington,  46  Vt.  218.  So,  where  land  taken  for  the  enlargement  of 
a  burial  ground  is  designed  to  be  left  open  as  a  passage-way  to  such  burial 
ground:  Balch  v.  County  Commitoiioners,  103  Mass.  106.  Bat  where  the  lots 
in  a  cemetery  are  for  the  exclusive  use  of  the  members  of  a  private  corpora- 
tion  and  their  heirs  and  assigns,  private  property  can  not  be  taken  for  its 
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use:  3/a^er  </  DeansvilU  Cemetery  AsaocicUion,  66  N.  Y.  669;  S.  C,  23  Am. 
Bep.  86.  In  that  case,  an  act  anthorizing  rural  cemetery  associations  formed 
under  it,  to  acquire  land  under  the  i>ower  of  eminent  domain  for  burial  pur- 
poses, was  held  unconstitutionaL  The  provisions  of  the  statute,  and  the 
reasons  for  holding  it  invalid,  are  sufficiently  stated  in  the  following  extract 
from  the  opinion  of  the  court,  as  delivered  by  Bapallo,  J.  After  quoting  the 
material  portions  of  the  statute,  he  said: 

"It  is  difficult  to  see  what  interest  the  public  will  have  in  the  lands 
or  in  their  use.  No  right  on  the  part  of  the  public  to  buy  lots  or  bary 
their  dead  there  is  secured.  The  prices  at  which  the  lots  are  to  be  sold 
are  to  be  fixed  by  private  agreement;  the  corporation  is  to  be  managed  by 
trustees  elected  by  the  lot-owners.  The  lots,  or  the  rights  of  the  owners 
therein,  are  to  descend  as  private  property  to  the  heirs  of  these  owners;  and 
by  the  act  of  1874  the  owners  may,  by  leave  of  the  courts,  sell  their  lots  and 
put  the  proceeds  in  their  pockets.  The  substantial  right  of  enjoyment  of  the 
property  is  vested  in  the  individual  lot-owners,  and  the  whole  efiect  of  the  in- 
corporation of  these  cemetery  associations  is  to  enable  a  number  of  private 
individuals  to  unite  in  purchasing  property  for  their  own  use  and  that  of  their 
descendants,  as  a  place  of  burial,  and  to  secure  a  permanent  management  of  it 
through  the  instrumentality  of  trustees  appointed  by  themselves,  and  subject 
to  no  other  control,  with  the  privilege,  when  they  cease  to  use  their  lots  as  a 
place  o(  burial,  to  sell  them,  and  receive  the  proceeds  for  their  own  benefit. 

"  It  is  argued  that  the  property  is  to  be  used  as  a  place  of  burial,  and  that  the 
burial  of  the  dead  is  a  public  benefit,  and  therefore  the  use  is  public  Bat  the 
answer  to  this  argument  is,  that  the  right  of  burial  in  these  grounds  is  not 
vested  in  the  public,  or  in  the  public  authorities,  or  siAject  to  their  control, 
but  only  in  the  individual  lot-owners.  If  the  fact  that  it  is  a  benefit 
to  the  public  that  the  dead  should  be  buried  is  sufficient  to  make  a  cemetery 
a  public  use,  the  legislature  might  authorize  A.  to  take  the  land  of  B.  for  a 
private  burial  place  of  A.  and  his  family.  The  fact  that  this  land  is  taken  for 
the  benefit  of  a  number  of  individuals  for  division  among  themselves  or  their 
grantees  for  their  own  use  as  a  cemetery,  makes  the  case  no  stronger  than  if 
taken  for  the  benefit  of  a  single  individuaL" 

Mills  axd  Manufactories. — ^There  are  numerous  conflicting  decisions  in 
the  several  states,  with  respect  to  the  constitutionality  of  statutes  authorizing 
the  exercise  of  the  power  of  eminent  domain  for  the  establishment  of  mills  and 
other  manufactories,  as  by  condemning  sites  for  dams  and  mills,  or  by  flowing 
the  land  of  private  persons  for  the  purpose  of  creating  water-power.  In  some 
of  the  states,  such  statutes  have  been  sustained,  with  respect  to  grist-mills  in 
particular,  upon  tho  distinct  ground  that  the  public  right  to  the  use  of  such  im- 
provements was  se<nired  by  law.  Thus  in  Harding  v.  Ooodlett,  3  Yerg.  41,  a 
statute  authorizing  t]ie  taking  of  private  property  for  grist-mills  was  held  valid, 
on  the  ground  that  such  mills  were  expressly  required  by  law  to  grind  the 
grain  of  all  customers  in  turn,  at  rates  of  toll  fixed  by  the  statute,  and  that 
the  weights  and  measures  used  in  them  were  also  under  statutory  regulation, 
and  that,  therefore,  they  were  in  reality  public  mills.  Said  Green,  J. :  "The 
grist-mill  is  a  public  mill.  The  miller  is  a  public  servant.  He  is  allowed  a  com- 
pensation for  grinding.  His  duties  as  a  miller  are  prescribed,  and  penalties  are 
imposed  for  a  violation  of  any  of  those  duties;  and  he  is  exempted,  in  conse- 
quence of  his  character  of  miller,  from  the  performance  of  certain  duties  to 
which  other  citizens  are  subjected.**  A  similar  statute  was  sustained  in 
Crensltaw  v.  SkUe  River  Co.,  6  Band.  245.  So  in  Kentuckey  it  has  been  held 
that  grist-mills  were  public  mills,  because  expressly  made  cinbject  to  statu- 
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tory  regulation:  Bibb  v.  Mont  joy,  2  Bibb,  3;  McAfee  v.  Kennedy ,  1  Litt.  92; 
Shaekle/ord  v.  Coffey,  4  J.  J.  Marsh.  40.  In  North  Carolina^  alao,  it  has 
been  decided  that  **  public  mills  "  were  proper  objects  in  behalf  of  which  to 
exercise  the  power  of  eminent  domain:  Burgess  v.  Clark,  13  Ired.  L.  109.  It 
is  apparently  conceded,  also,  in  Sadler  v.  Langham,  34  Ala.  311,  that  where 
the  public  right  to  the  use  of  such  mills  is  secured  by  law,  a  statute  author- 
izing the  exercise  of  the  power  of  eminent  domain  in  their  behalf  would  not 
be  unconstitutional.  So,  also,  in  Tyler  v.  Beacher,  44  Vt.  648;  S.  C,  8  Am. 
Rep.  398.  Indeed,  where  a  grist-mill  is  thus  expressly  made  subject  to  pab- 
lie  use,  under  statutory  regulation,  it  would  seem  that  the  right  of  the  legis* 
lature  to  authorize  the  taking  of  private  property  for  such  a  use  can  hardly 
be  denied,  however  questionable  may  be  the  expediency  of  such  legislation. 

But  in  many  of  the  states,  the  validity  of  statutes  authorizing  the  condem- 
nation  of  sites  and  the  flowage  of  land  for  the  establishment  and  maintenanoe 
of  mills  and  other  manufactories  has  been  upheld  on  the  broad  ground,  that 
without  regard  to  any  actual  right  of  the  public  in  the  use  of  them,  they  are 
of  such  public  utility  as  to  be  in  the  nature  of  public  improvements:  Olnuiead 
V.  Camp,  33  Conn.  632;  l^odd  v.  Austin,  34  Id.  78;  Oceum  Co,  v,  Sprague 
Mfg.  Co,,  35  Id.  496;  GammeU  v.  Potter,  6  la.  548;  Venard  v.  Cross,  8 
Kan.  248;  Harding  v.  Funk,  Id.  315;  Cogswell  v.  Essex  Mill  Corporation,  8 
Pick.  94;  Fiske  v.  Framingham  Co,,  12  Id.  68;  Mill  Dam  y.  Newman,  Id. 
467;  IIa2en  v.  Essex  Co.,  12  Cush.  475;  Miller  v.  Troost,  14  Minn.  365  (in 
which  case  the  court  followed  what  it  conceived  to  be  the  weight  of  author^ 
ity,  though  not  cordially  approving  the  doctrine);  Oreat  Falls  Mfg.  Co»  ▼• 
Fernald,  47  N.  H.  444;  Newcomb  v.  SmUh,  1  Chand.  (Wis.)  71,  Lanabee,  J.» 
and  Stow,  C.  J.,  dissenting;  FiaJier  v.  Iloricon  etc,  Co,,  10  Wis.  351,  reluc- 
tantly following  Newcomb  v.  Smith,  on  the  principle  of  stare  decisis;  ffolyoke 
Co,  V.  Lyman,  15  Wall.  507,  per  Clifford,  J.  In  Jordan  v.  Woodicard,  40 
Me.  317,  the  court  yielded  to  the  doctrine  solely  on  the  ground  of  the  long 
acquiescence  in  the  validity  of  the  statute  under  discussion,  expressly  stating 
that  in  their  judgment,  the  act  pushed  "the  power  of  eminent  domain 
to  the  very  veige  of  constitutional  inhibition,'*  and  that  if  the  question 
were  a  new  one,  they  would  be  inclined  to  hold  that  such  an  exerdae  of  the 
power  was  unconstitutionaL 

The  principle  upon  which  the  courts  have  proceeded  in  holding  the  exer- 
cise of  the  power  in  authorizing  the  flowage  of  land  for  mill  puxxwses  to  be 
constitutional,  is  stated  in  very  comprehensive  terms  in  the  opinion  deliveied 
by  McCurdy,  J.,  in  Olmstead  v.  Camp,  33  Conn.  532.  In  that  case,  it  ap- 
peared from  the  facts  found  that  the  grist-mill  which  was  there  in  question 
was  not  actually  necessary  for  custom  grinding;  that  the  owner  was  alao  the 
owner  of  a  grocery  store,  and  used  the  mill  chiefly  for  grinding  feed  for  cowi» 
pigs,  etc.,  for  sale  in  his  store;  that  the  mill  was  located  on  his  own  land; 
and  that  he  was  under  no  legal  obligation  to  peimit  the  public  to  have  acoeaa 
to  it,  or  to  grind  for  them  unless  he  chose.  Mr.  Justice  McCurdy,  speaking 
for  the  court,  said:  **  It  would  be  difficult  to  conceive  a  greater  public  benefit 
than  garnering  up  the  waste  waters  of  innumerable  streams,  and  rivers,  and 
ponds,  and  lakes,  and  compelling  them,  with  a  gigantio  energy,  to  turn  ma- 
chinery and  drive  mills,  and  thereby  build  up  cities  and  villages,  and  extend 
the  business,  the  wealth,  and  the  prosperity  of  the  state.  It  is  obvious  that 
those  sections  of  the  country  which  afford  the  greatest  facilities  for  the  bqpi- 
ness  of  manufacturing  and  mechanic  arts,  must  become  the  workshops  and 
warehouses  of  other  vast  regions  not  possessing  these  advantages,  and  must 
receive  in  exchange  for  the  results  of  their  industry  and  skill,  an  abundant 
return  of  the  rich  products  of  the  earth,  including  the  precious  metals.    II 
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is  of  incalculable  importance  to  this  state  to  keep  pace  with  others  in  the 
progress  of  improvements,  and  to  render  to  its  citizens  the  fullest  opportunity 
for  saccess  in  an  industrial  competition."  With  respect  to  the  particular 
mill  under  consideration,  the  learned  judge  remarked:  "But  the  defendant 
insists  that,  according  to  the  facts  found  by  the  court,  the  use  in  this  par- 
ticular case  is  not  of  a  public  nature.  Upon  this  point  we  can  entertain  no 
doubt.  From  the  first  settlement  of  the  country,  grist-mills  of  this  descrip- 
tion have  been,  in  some  sense,  peculiar  institutions — invested  with  a  general 
interest.  Towns  have  procured  them  to  be  established  and  maintained.  The 
state  has  regulated  their  tolls.  In  many  instances  they  have  been  not  merely 
«  convenience,  but  almost  a  necessity  in  the  community." 

On  the  other  hand,  it  was  held  in  Sadler  v.  Langham^  34  Ala.  311,  that  a 
mill  which  was  not  made  subject  to  public  use,  was  not  a  legitimate  object 
in  behalf  of  which  to  exercise  the  right  of  eminent  domain.  So  in  Lough' 
bridge  v.  Harris,  42  Ga.  500,  it  was  determined  that  a  general  statute  dele- 
gating to  individuals  the  authority  to  condemn  land  and  locate  mills  wherever 
they  chose,  was  unconstitutional.  In  Tyler  v.  Beaeher,  44  Vt.  648;  S.  C,  8 
Am.  Eep.  398,  an  act  authorizing  the  flowage  of  land  for  a  grist-mill,  not  com- 
pellable by  law  to  grind  for  the  public,  or  any  part  of  the  public,  for  any 
fixed  toll,  or  for  any  toll  whatever,  was  declared  to  be  unconstitutionaL 
Wheeler,  J.,  delivered  the  opinion  of  the  court,  and  after  reviewing  the  cases 
on  this  point,  said: 

*'  There  is  nothing  in  the  case,  as  it  is  made  up  and  furnished  to  this  court, 
to  show  what  the  mill  of  the  petitioner  is,  further  than  that  it  is  a  grist-mill. 
If  it  is  a  mill  designed  for  custom  grinding,  there  is  no  law  to  compel  him,  or 
his  heirs  or  assigns,  to  grind  for  the  public,  or  any  part  of  the  public,  for  any 
fixed  toll  or  compensation,  nor  for  any  toll  or  compensation,  unless  they 
choose  to  do  it.  The  statutes  require  owners  and  occupiers  of  grist-mills  to 
grind  well  and  sufficiently  all  grain  received  by  them  for  that  purpose,  at 
certain  fixed  rates  of  toll,  but  they  are  not  compellable  to  receive  grain  for 
grinding  against  their  will.  Their  mills  are  their  own  private  property,  sub- 
ject to  their  own  control,  except  as  to  that  regulation,  and  the  publio  has  no 
rights  whatever  in  them,  or  to  the  use  of  them.  If  the  mill  is  for  grinding 
grain  into  flour  or  meal  for  sale,  it  is  subject  to  no  control  except  the  statutes 
for  the  inspection  and  for  the  regulation  of  the  weights  and  measures  of  such 
productions,  and  is  likewise  merely  private  property.  The  benefit  which  the 
commissioners  have  found  that  the  raising  of  this  water  would,  by  supplying 
the  petitioner's  mill,  be  to  the  public,  is  the  benefit  which,  in  their  opinion, 
would  result  from  having  the  right  to  flow  the  land  of  the  petitioners  to  the 
extent  fixed,  appertain  to  the  petitioner  in  his  private  business,  instead  of  to 
the  petitionees  in  theirs.  This  benefit  could  not  accrue  from  any  use  the 
public  would  have  of  the  flowage  or  of  the  mill,  but  only  from  the  use  the 
petitioner  and  his  successors  might  make  of  them.*'  The  learned  judge  fur- 
ther remarked  that  the  act  did  not  secure  even  this  benefit  to  the  public,  be- 
cause it  did  not  provide  that  the  property  condemned  should  be  held  by  the 
petitioner  and  his  successors,  only  so  long  as  he  or  they  should  maintain  the 
said  mill,  but  the  right  so  to  hold  the  property  was,  by  the  express  language 
of  the  statute,  secured  to  the  petitioner,  his  heirs  and  assigns  forever,  with- 
out any  limitation  or  condition.  If  the  owners  of  the  mill  thought  proper, 
they  might  therefore  turn  it  into  a  manufactory,  or  to  some  use  not  at  all 
beneficial  to  the  public  without  any  forfeiture  of  the  rights  acquired  under 
the  act. 

A  valuable  case  on  this  subject  is  Byerson  t;  Broum,  35  Mich.  333;  S.  C, 
24  Am.  Kep.  564.  in  which  Chief  Justice  Oooley  discusses  t!ic  constitutional 
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question  involved  with  his  accostomeil  ability  and  clearness.  The  act  under 
which  the  right  to  flow  land  for  the  maintenance  of  a  mill  was  claimed  Li 
that  case  provided,  among  other  things,  that  "whenever  any  person  shall 
desire  to  erect  and  maintain  a  water-power  mill  on  his  own  land,  or  upon  the 
land  of  another  with  his  consent,  or  who  has  heretofore  erected  any  sach  mill, 
or  who  shall  desire  to  erect  and  maintain  a  dam  on  the  same  for  the  purpose 
of  operating  such  mill  by  water-power,  which  dam  flows  or  will  flow  water 
upon  land  belonging  to  any  other  person,  he  may  obtain  the  right  to  flow- 
such  land  upon  the  terms  and  conditions  and  in  the  manner  hereinafter  set 
forth."  Judge  Cooley,  after  reviewing  the  decisions  on  this  subject  and 
showing  that  the  necessity  for  the  improvement  of  water-power,  and  for  the 
establishment  of  mills  and  other  manufactories,  was  not  so  urgent  in  Michi- 
gan  as  it  apparently  was  in  some  of  the  states  in  which  such  legislation  haJ 
oeen  sustained  by  the  courts,  said:  ''Whether  the  use  to  which  the  machinery 
is  to  be  put,  which  in  to  be  operated  by  the  power,  can  be  declared  a  publio 
use,  is  the  question  that  remains  to  be  considered.  If  the  act  were  limited 
in  its  scope  to  manufactures  which  are  of  local  necessity,  as  grist-mills  are  in 
a  new  country  not  yet  penetrated  by  railroads,  the  question  would  be  some* 
what  different  from  what  it  is  now.  But  even  in  such  cases  it  would  be 
essential  that  the  statute  should  require  the  use  to  be  publio  in  fact;  in  other 
words,  that  it  should  contain  provisions  entitling  tiie  publio  to  accommoda- 
tions. A  flouring  mill  in  this  state  may  grind  exclusively  the  wheat  of  Wis- 
consin, and  sell  the  product  exclusively  in  Europe;  and  it  is  manifest  that  in 
smch  a  case  the  proprietor  can  have  no  valid  claim  to  the  interposition  of  the 
law  to  compel  his  neighbor  to  sell  a  business  site  to  him,  any  more  than  could 
the  manufacturer  of  shoes,  or  the  retailer  of  groceries.  Indeed,  the  two  last 
named  would  have  far  higher  claims,  for  they  would  subserve  actual  necd% 
while  the  former  would  at  most  only  incidentally  benefit  the  locality  by  fur- 
nishing employment  and  adding  to  the  local  trade."  The  learned  judg^ 
further  observed  that  there  was  nothing  in  the  law  to  prevent  the  proprietor 
of  any  mill-site  from  setting  up  any  kind  of  manufactory  that  would  advance 
his  own  interest,  whether  it  would  be  benefici.il  to  the  publio  or  noL 

He  insisted  also,  that  considering  the  use  to  be  public,  it  was  further 
requisite  that  there  should  be  some  necessity  for  the  exercise  of  the  power  of 
eminent  domain  in  its  behalf.  ''  What,  then,"  said  he,  "is  the  necessity  for 
the  exercise  of  this  extraordinary  power  in  aid  of  manufacturing  corpo- 
rations ?  It  is  certainly  not  a  necessity  of  the  same  sort  which  supports  the 
like  authority  in  aid  of  railways.  A  railway  can  not  run  around  unreason- 
able land  owners;  but  no  one  man,  and  no  number  of  men,  can  prevent  the 
establishment  of  a  machine  shop  or  a  saw-mill  by  refusing  to  part  with  the 
lands  they  may  happen  to  own.  No  particidar  motive  power  is  indispen- 
sable. At  the  worst,  the  question  presented,  in  any  case,  will  be  a  questioa 
of  different  degrees  of  convenience  or  of  probable  profits.  A  mill  at  one 
spot  on  a  stream  may  be  more  profitable  than  at  another;  a  machine  shop  at 
one  point  may  be  more  cheaply  operated  by  water  power  than  by  steam  power; 
but  steam  is  not  excluded  from  any  part  of  the  state  because  of  any  general 
conviction  that  water  power  is  more  advantageous  or  more  economicaL  When 
the  owner  of  a  mill  site  enters  upon  the  calculation  whether  he  shall  improve 
the  site  in  order  to  obtain  operating  power  for  machinery,  or  on  tho  other  hand 
provide  steam  machinery,  the  question  that  confronts  him  is  not  one  of  neoea- 
sity,  but  of  comparative  cost,  expense  of  operation,  and  probable  letnxiii* 
Each  course  would  have  its  advantages,  and  different  minds  would  dingier 
concerning  the  choice  to  be  made." 
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Farther,  he  olaimed  that  the  subject  mast  be  considered  from  the  stand- 
point of  both  the  parties,  and  the  interest  and  convenience  of  the  land  owner, 
as  well  as  of  the  mill  owner,  shonld  be  taken  into  the  account.  Aside  from 
being  compelled  to  part  with  his  property  against  his  will,  it  must  be  remem- 
bered that  the  land  owner  might  find  the  mill  dam  a  positive  annoyance.  "A 
mill  dam,"  said  his  honor,  '*  is  not  always  an  agreeable  or  wholesome  neigh* 
bor;  it  sometimes  brings  blight  to  a  neighborhood,  and  discomfort  and  sick* 
nees  to  the  people.  The  fear  of  such  consequences  might  be  the  controlling 
motive  in  refusing  consent  to  the  flowing  of  lands;  and  the  power  to  make* 
compulsory  appropriation,  if  admitted,  might  be  exercised  under  circum- 
stances when  the  general  voice  of  the  people  immediately  concerned  would 
condemn  it,  though  a  jury  drawn  from  the  county  at  large  might  fulfill  the 
technical  requirement  of  the  law  by  finding  that  the  use  for  the  proposed 
manufacture  would  be  a  *  public  use.*  It  is  natural  to  assume  that  any  new 
manufacturing  establishment  will  be  advantageous  in  the  community;  and  ia 
a  general  sense,  if  there  were  no  drawbacks,  this  would  be  true;  but  the 
drawbacks  are  often  so  serious  that  it  becomes  a  public  nuisance.  It  would 
be  a  singular,  but  by  no  means  impossible,  result  of  the  condemnation  of  lands 
for  a  mill  dam,  to  find  the  dam  itself  condemned  and  ordered  removed  as  a 
nuisance.  That  mill  dams  often  are  nuisances,  is  not  only  well  known,  but 
the  prosecutions  for  such  nuisances  make  the  fact  a  familiar  one  in  our  juris- 
prudence.    •    •    • 

"  What  seems  conclusive  to  our  minds  is  the  fact  that  the  questions  in- 
volved, are  questions  not  of  necessity,  but  of  profit  and  relative  convenience* 
It  will  scarcely  be  claimed  that  any  single  branch  of  industry  is  dependent^ 
for  either  its  establishment  or  support,  upon  the  appropriation  of  property 
against  the  will  of  the  owner  in  order  to  obtain  water  power.  Undoubtedly 
there  may  arise  circumstances  under  which  it  would  be  convenient  if  a  power 
to  condemn  lands  for  mill  purposes  might  be  exercised,  but  they  are  so  rar» 
that  a  stretch  of  governmental  power,  in  order  to  provide  for  them,  would  be 
more  harmful  than  beneficial  It  would,  under  any  circumstances,  be  push- 
ing the  authority  of  government  to  extreme  limits;  and  unless  the  reasons 
for  it  were  imperative,  would  be  likely  to  lead  to  abuses  rather  than  tend  to 
the  promotion  of  the  general  interest,  and  to  breed  discords  where,  in  the 
absence  of  such  legislation,  moderate  counsels  and  final  agreement  might  have 
prevailed.  If,  in  individual  instances,  obstacles  are  encountered  in  the  un- 
reasonable objections  of  individual  land  owners,  the  rare  instance  can  not 
justify  a  general  law  which  would  be  likely  to  breed  as  many  grievances  as  it 
would  cure,  for  legislation  of  this  sort  is  always  grievous  when  no  great 
necessity  justifies  it;  and  it  is  always  an  invasion  of  liberty  and  of  right 
when  one  is  compelled  to  part  with  his  possessions  on  grounds  which  are 
only  colorable.  A  person  may  be  very  unreasonable  in  insisting  on  retaining 
his  lands;  but  half  the  value  of  free  institutions  consists  in  the  fact  that  they 
protect  every  man  in  doing  what  he  shall  choose,  without  the  liability  to  be 
called  to  account  for  his  reasons  or  motives,  so  long  as  he  is  doing  only  thai 
which  he  has  a  right  to  do." 

Devxlofmxnt  of  Mines,  Era — Upon  the  same  principle  upon  which  the 
condemnation  of  private  property,  for  the  establishment  and  maintenance  of 
mills  and  manufactories,  was  sustained  in  some  of  the  cases  above  cited,  it 
has  been  held  in  several  instances  that  the  same  power  could  be  legitimately 
exercised  to  enable  the  owner  of  a  mine  to  work  it  to  advantage.  Thus,  in 
Hand  Oold  Mining  Co.  v.  Parker^  59  Ga.  419;  S.  C,  6  Bep.  105,  it  was  de- 
cided that  the  condemnation  of  a  right  of  way  to  carry  water  to  a  private 
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mine,  was  not  an  unconstitutional  exercise  of  the  power  of  eminent  domam, 
the  development  of  mines  being  a  public  benefit  So  it  was  decided  in  i>ay- 
ton  Mining  Co.  v.  SeaweU,  11  Nev.  394,  that  a  condemnation  of  land  for  the 
purpose  of  transporting  wood,  lumber,  etc.,  to  enable  the  petitioners  to  de- 
velop their  mine,  was  a  legitimate  exercise  of  the  power.  Hawley,  C.  J., 
delivering  the  opinion  of  the  court  in  that  case,  put  the  decision  on  the  broad 
ground  of  public  utility  and  necessity.     He  said: 

"  Mining  is  the  greatest  of  the  industrial  pursuits  in  this  state.  All  other 
interests  are  subservient  to  it.  Our  mountains  are  almost  barren  of  timber, 
and  our  valley  lands  could  never  bo  made  profitable  for  agricultural  purposes, 
except  for  the  fact  of  a  home  market  having  been  created  by  the  mining  de- 
velopments in  different  sections  of  the  state.  The  mining  and  milling  inter- 
ests give  employment  to  many  men,  and  the  benefits  derived  from  this 
business  are  distributed  as  much,  and  sometimes  more,  among  the  laboring 
classes  than  with  the  owners  of  the  mines  and  mills.  The  mines  are  fixed  by 
the  laws  of  nature,  and  are  often  found  in  places  almost  inaccessible.  For 
the  purpose  of  successfully  conducting  and  carrying  on  the  business  of  'min- 
ing, milling,  smelting,  or  other  reduction  of  ores,'  it  is  necessary  to  erect 
lioisting  works,  to  build  mills,  to  construct  smelting  furnaces,  to  secure  ample 
gtovinda  for  dumping  waste  rock  and  earth;  and  a  road  to  and  from  the  mine 
ia  always  indispensable.  The  sites  necessary  for  these  purposes  are  often- 
times confined  to  certain  fixed  localities.  Now,  it  so  happens,  or,  at  least*  is 
liable  to  happen,  that  individuals,  by  securing  a  title  to  the  barren  lands 
adjacent  to  the  mines,  miUs,  or  works,  have  it  within  their  power,  by  unrea- 
sonably refusing  to  part  with  their  lands  for  a  just  and  fair  compensation, 
which  capital  is  always  willing  to  give  without  litigation,  to  greatly  em- 
barrass, if  not  entirely  defeat,  the  business  of  mining  in  such  localities.  In 
my  opinion,  the  mineral  wealth  of  this  state  ought  not  to  be  left  undevel- 
oped for  the  want  of  any  quantity  of  land  actually  necessary  to  enable  the 
•owner  or  owners  of  mines  to  conduct  and  carry  on  the  business  of  mining. 
Nature  has  denied  to  this  state  many  of  the  advantages  which  other  states 
possess;  but,  by  way  of  compensation  to  her  citizens,  has  placed  at  their 
•doors  the  richest  and  most  extensive  silver  deposits  ever  yet  discovered. 
The  present  prosperity  of  the  state  is  entirely  due  to  the  mining  develop- 
ments already  made,  and  the  entire  people  of  the  state  are  directly  interested 
in  having  the  future  developments  unobstructed  by  the  obstinate  action  of 
Any  individual  or  individuals. " 

The  learned  chief  justice  further  remarked,  that  if  the  principle  were 
adopted,  that  "  public  occupation  and  enjoyment  of  the  object  for  which  land 
is  to  be  condemned,  furnishes  the  only  and  true  test  for  the  right  of  eminent 
•domain,"  the  legislature  might  condemn  the  property  of  citizens  for  the  es- 
tablishment of  theaters,  hotels,  and  lines  of  stage-coaches,  and  city  hacks, 
inasmuch  as  the  public  had  an  undoubted  right  to  their  use,  upon  payment 
•of  the  customary  charges;  but  that  if  the  public  utility  and  the  necessity  of 
the  exercise  of  the  power  of  eminent  domain  were  made  the  test,  no  such  re- 
sult could  follow,  because  the  owner  of  a  hotel  or  theater,  or  a  line  of  stage- 
coaches, was  not  confined  to  any  particular  locality,  as  was  the  case  with 
railroads  and  mines,  and  therefore  the  condemnation  of  any  particular  tract 
of  land  for  their  use  was  not  essential. 

This  case,  like  some  of  those  referred  to  under  the  previous  head,  pushes 
the  doctrine  of  eminent  domain  to  its  utmost  limits,  if  not  beyond.  If  no 
right  of  user  in  the  public  is  necessary  to  the  exercise  of  the  power,  if  public 
utility  and  necessity  are  the  tests,  and  if,  as  many  of  the  cases  seem  to  hold, 
the  legislature  i<«  tlie  sole  judge  of  tb.it  utility  and  necessity,  there  is  no 
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apparent  limit  to  the  legislative  power  in  this  respect  except  the  legislative 
will. 

Contrary  to  the  doctrine  laid  down  in  the  case  last  cited,  is  that  adopted 
as  the  rule  of  decision  in  ConaoUdaUd  Channel  Co.y.  Central  Pacific  R.  R,  Co.^ 
61  Cal.  269,  where  it  was  held  that  the  constmction  of  a  flume  on  another's 
land,  to  carry  off  the  tailings  of  a  mine,  was  not  a  legitimate  use,  for  which 
the  power  of  eminent  domain  conld  be  exercised.  The  position  taken  in  that 
case  was  that  the  encouragement  of  manufactures,  mining,  or  any  mere  pri- 
vate industry,  was  not  sufficient  to  authorize  the  exercise  of  this  power.  So 
in  Edgewood  H,  i?.  Co*8  Appeal^  79  Pa.  St  269,  it  was  decided  that  the  de- 
velopment of  a  private  mine,  the  improvement  of  property  in  the  vicinity, 
the  employment  of  a  large  number  of  persons,  etc.,  were  not  sufficient  to  jus- 
tify a  condemnation  of  private  property  to  facilitate  the  working  of  such 
mine,  and  the  court  denominated  such  reasons  "speculative,  strained,  and 
vague."  In  Salt  Company  v.  Brown,  7  W.  Va.  191,  it  appeared  that  the  cor- 
poration was  the  owner  of  coal  land,  from  which  the  cool  could  not  be  mined 
or  transported  without  going  through  the  land  of  others;  that  the  coal  was 
used  by  the  company  for  the  purpose  of  manufacturing  salt  at  its  furnaces, 
and  for  sale  to  the  people  in  and  about  Hartford  City;  that  the  people  could, 
however,  obtain  coal  from  other  sources,  and  that  the  publio  would  not  use 
the  subterranean  way  applied  for,  if  the  same  were  established;  and  the  conrt 
held  that  sufficient  publio  utility  to  justify  the  exercise  of  the.  power  of 
eminent  domain  was  not  shown* 

Drainage  of  Marsh  Lands. — ^There  can  be  no  doubt  that  the  legislature 
has  power  to  authorize  the  condemnation  of  private  property,  for  the  purpose 
of  draining  lar^e  areas  of  swamp  land,  in  order  to  preserve  and  promote  the 
publio  hesJth  of  the  inhabitants  of  the  district  affected:  WiUaon  v.  Black' 
bird  Creek  Co.,  2  Pet.  245;  Anderson  v.  Rema  Draining  Co.,  14  Ind.  199; 
O'Reiley  v.  Kankakee  Valley  Draining  Co,,  32  Id.  169;  DingUyY.  CUyqfBoa- 
Um,  100  Mass.  544;  CosUr  v.  Tide  Water  Co.,  18  N.  J.  Eq.  (3C.  R  Green), 
M\  State  V.  Blake,  36  N.  J.  L.  (7  Vroom),  442.  In  many  cases,  however,  it 
is  held  that  this  authority  is  more  properly  referable  to  the  police  power 
of  the  state  than  to  the  power  of  eminent  domain:  0*Reiley  v.  Kankakee  Val- 
ley Draining  Co.,  32  Ind.  l69iCo8ter  v.  Tide  Water  Co.,  18  N.  J.  Eq.  (3C.  R 
•Green)  54;  State  v.  Blake,  36  N.  J.  L.  (7  Vroom)  442.  Of  course,  provision 
for  drains  and  sewers  in  cities  stands  upon  the  same  footing.  There  seems, 
however,  to  be  no  question  that  the  use  in  this  class  of  cases  is  public,  so  as 
to  authorize  the  exercise  of  the  right  of  eminent  domain,  although  it  may  also 
be  true  that  the  police  power  extends  to  the  same  class  of  cases. 

It  has  been  denied  that  the  power  of  eminent  domain  can  be  exercised  to 
drain  land  for  the  purpose  of  rendering  it  more  productive,  on  the  ground 
that  the  use  is  merely  for  those  who  own  the  land,  and  is,  therefore,  private, 
however  large  the  number  of  such  proprietors  may  be:  Anderson  y.  Kenia 
Draining  Co.,  14  Ind.  199;  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  (3  C.  R 
Oreen)  54,  per  Zabriskie,  chancellor.  Certainly,  however,  when  it  is  borne 
in  mind  that  in  the  drainage  of  such  lands  all  the  inhabitants  of  the  particular 
locality  affected  participate  in  the  use,  upon  the  same  terms,  and  that  by 
fitting  the  land  for  the  establishment  of  safe  and  convenient  highways  the 
whole  traveling  publio  come  eventually  to  share  in  the  use,  it  is  no  greater 
«tretch  of  language  to  denominate  the  use  a  public  one,  than  in  the  case  of  the 
establishment  of  any  other  local  improvement  of  a  public  character.  If  pub- 
lio utility  is  synonymous  with  "public  use,"  the  case  is  still  clearer.  In  many 
cases,  therefore,  it  has  been  held  that  acts  for  the  drainage  of  lands,  by  the 
Am.  Dec.  Yol.  XXII — i5 
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power  of  eminent  domain,  where  the  chief  object  was  to  improve  the  land  and 
render  it  fit  for  human  habitation  and  cultivation,  were  oonatitataonal  and 
valid:  Tide  Water  Co,  v.  Coster,  18  N.  J.  Eq.  (3  C.  £.  Green)  518,  appareotlj 
overraling  the  opinion  of  the  chancellor  on  this  point:  Matter  qf  Drainage  of 
Lands  between  Lower  Chatham  and  Little  Falls,  35  K.  J.  L.  (6  Yroom)  497; 
Matter  of  Drainage  along  Pequest  River,  39  Id.  (10  Vroom)  433;  HaHweU  v. 
Armstrong,  19  Barb.  166;  Talbot  v.  Hudson,  16  Gray,  417;  Norfleet  v.  Crom- 
weU,  70  N.  C.  634;  S.  C.,  16  Am.  Rep.  787.  In  the  case  last  cited,  Rodman, 
J.,  sx)eaking  for  the  court,  stated  the  principles  upon  which  such  legislation 
may  be  sustained,  in  a  very  forcible  manner.  In  that  case,  the  constitution- 
ality of  the  act  of  1795,  providing  for  the  condemnation  of  land  for  drains,  for 
the  drainage  of  swamp  lands,  upon  the  application  of  individuals  interested,  waa 
in  question.  In  sustaining  the  act.  Hodman,  J.,  said:  "  It  is  well  known  that 
in  the  Atlantic  section  of  this  state  there  are  hundreds  of  thousands  of  acres 
of  what  are  called  swamp  lands,  which,  from  the  flatness  of  their  surface  and 
the  filling  up  of  the  natural  courses  of  drainage,  if  any  ever  existed,  can  not 
be  relieved  of  the  water  which  ordinarily  covers  them,  and  made  fit  for  human 
habitation  and  cultivation,  except  by  cutting  artificial  canals  from  them  into 
some  convenient  creek  or  river,  which  must  necessarily  pass  through  the  in- 
tervening lands  of  the  riparian  proprietors.  If  these  canals  can  be  cut  only 
by  permission  of  the  owners  of  the  banks  of  the  necessary  outlets,  this  vast 
area  of  fertile  land  must  remain  for  ages  an  uncultivated  and  unpopulated 
wilderness,  and  it  will  be  entirely  valueless  to  those  who  bought  it  from  the 
state  on  the  faith  of  its  laws.  An  act  which  aims  to  remedy  so  great  an  evil, 
affecting  so  many  persons  now  living,  and  so  many  more  in  the  future,  must 
be  deemed  one  of  general  and  public  utility.  In  an  agricultural  view,  it 
now  benefits  the  whole  population  of  that  part  of  the  state  in  which  these 
swamps  are  found.  The  right  of  the  state  to  condemn  lands  for  drains  rests 
on  the  same  foundation  as  its  right  in  cases  of  public  roads,  mills,  railroads, 
cartways,  school-houses,  forts,  light-houses,  etc.  In  the  case  of  public  roads^. 
it  has  never  been  doubted,  and  the  weight  of  authority  is  decidedly  in  favor 
of  its  existence  for  the  other  purposes  mentioned.  Roads  and  aqueducts  are 
classed  together  in  the  institutes  as  servitudes  of  the  same  public  character. 
In  the  swamps,  which  the  act  in  question  chiefly  affects,  the  canals  are  more 
important  than  the  roads,  as  they  must  always  precede  them.  The  right  t(> 
drain  through  the  banks  of  a  natural  water-course  is  exactly  similar  in  char- 
acter to  the  right  to  construct  dykes  or  levees  to  keep  their  exceesive  waters 
from  overflowing  the  adjacent  lands,  a  right  which  has  been  recognized  in  the 
legislation  of  all  countries  from  the  most  ancient  times.  Witness  the  dykes 
which  protect  the  coast  of  Holland,  the  fens  of  Lincolnshire,  the  lands  on  the 
Mississippi  and  on  the  Po." 

MisoELLANXous  UsES. — Id.  Van  Homers  Lessee  v.  Dorrance^  2  BaU.  304,  it 
was  held  that  an  act  providing  for  the  settlement  of  disputes  as  to  the  title 
of  a  large  number  of  tracts  of  land  between  certain  Connecticut  and  Penn- 
sylvania claimants,  by  awarding  the  land  to  one  class  of  claimants  and  oom- 
pensating  their  adversaries  out  of  other  lands  of  the  commonwealth,  was  not 
a  competent  exercise  of  the  power  of  eminent  domain,  although  it  would  pro- 
mote public  harmony  and  the  improvement  of  a  large  body  of  land.  In 
PataireVs  Appeal,  67  Pa.  St  479,  an  act  providing  for  the  extinguishment  of  s^ 
large  number  of  ground  rents,  upon  the  payment  of  a  capital  sum,  was  held  an 
unconstitutional  exercise  of  the  power.  Sharswood,  J.,  in  giving  the  opinion* 
said:  "  It  has  been  ctintoudod,  as  the  preamble  of  the  act  declares,  that  'the 
policy  of  this  coniiiinnv  «>  Il!i  has  always  been  to  encourage  the  free  trsnsmis- 
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sSon  of  roal  estate,  and  to  remove  reetrictioiis  on  alienation;  so  that  it  is,  an4 
7%  hereby  declared  to  be,  necessaiy  for  the  public  nse  to  provide  a  method  of 
extinguishing  snch  irredeemable  rents,  having  a  due  regard  for  private  nghts.** 
But  if  this  is  the  kind  of  public  use  for  which  a  man's  property  can  betaken, 
there  is  practically  no  limit  whatever  to  the  legislative  power.  It  would  re- 
sult that  whenever  the  legislature  deem  it  expedient  to  transfer  one  raan*s 
property  to  another,  upon  a  valuation,  they  can  effect  their  object.'*  He  fur- 
ther proceeded  to  show  that  if  such  legi^tion  could  be  sustained,  then  the 
legislature  might  also,  if  it  saw  proper,  declare  that  the  public  benefit  woull 
be  promoted  by  providing  for  holding  all  the  land  in  the  state  in  large  farms, 
and  therefore  enacting  that  all  tracts  of  one  hundred  acres  or  less  should  be 
attached  to  larger  farms,  adjacent  thereto,  upon  making  compensation  to  the 
owners.  It  seems  to  be  clear,  also,  upon  principle  and  authority,  that  the 
state  can  not  use  this  power  for  purposes  of  mere  pecuniary  profit,  as  for  the 
creation  of  hydraulic  power  for  sale  or  lease  by  the  state  authorities:  Bucb* 
ingham  v.  Smtth,  10  Ohio,  288,  or  by  disposing  of  the  surplus  water  takem 
for  a  canal,  to  the  injury  of  private  mill  owners:  Variek  v.  Smith,  5  Paige 
Ch.  137. 

Private  property  may  be  condemned,  however,  for  the  establishment  of  a 
sluice  or  passageway  for  fish:  CoUriU  v.  Myrick,  12  Me.  222.  In  Munn  v. 
lUmois,  94  U.  S.  llSi  it  was  held  that  a  statute  regulating  the  charges  of  an 
elevator,  which  the  owner  had  erected  for  publio  use,  was  valid,  on  the  ground 
that  it  had  thereby  become  a  publio  institution.  Mr.  Mills  expreflses  the 
opinion  that  under  this  decision  it  can  hardly  be  doubted  that  land  may 
be  condemned  for  publio  elevators:  1  Am.  L.  Rev.,  N.  S.  138.  In  Tipton  v. 
MiUer,  3  Yerg.  423,  it  seems  to  have  been  held  that  land  may  be  condemnel 
for  the  establishment  of  iron  works,  upon  the  same  principle  upon  which 
a  similar  appropriation  may  be  authorised  in  the  case  of  grist-mills.  In 
WcUker  v.  OcUlin,  12  Fla.  17,  the  court  seemed  to  be  of  the  opinion  that  the 
abolition  of  slavery  in  that  state  was,  in  reality,  an  exercise  of  the  power  of 
eminent  domain. 

In  nearly  all  the  cases  referred  to  in  this  note,  Beekman  v.  Saratoga  etc.  B, 
B.  Co.  is  recognised  as  a  leading  authority  on  this  branch  of  the  law.  It  is 
also  died  and  approved  in  many  other  cases  on  the  various  points  decided 
in  it. 
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Den  ex  dem.  Davidson  v.  Fbew. 

[3  Dbtbbbox  Law,  8.] 
IBALI    ov    IiAin)    UNDKB     EZBOUTION    DIVX8T8    THK    DeVENDAKT'S    EbTATI^ 

and  ban  the  dower  of  hia  wife,  though  the  deed  be  not  ezecated  until 
after  the  assignment  of  the  dower. 

Ejectment,  tried  at  Mecklenburg,  on  the  last  circuit.    The 
plaintiff's  lessor  purchased  at  a  sale  made  by  the  marshal,  under 
a  warrant  of  distress  issued  against  the  husband  of  the  defend- 
juit  by  the  secretary  of  the  treasury.    After  the  sale,  the  de- 
fendant's husband  continued  in  possession  until  his  death, 
^hen  dower  in  the  premises  was  assigned  to  the  defendant. 
The  plaintiff's  lessor  did  not  take  a  deed  from  the  marshal  until 
after  the  assignment  of  dower.    The  only  question  was,  whether 
or  not  the  deed  subsequently  executed  diTested  the  title  of  the 
<lefendant  as  tenant  in  dower.    The  jury,  under  the  instruc- 
tions of  the  judge,  found  a  verdict  for  the  plaintiff,  and  the  de- 
i^endant  appealed. 

i?evereux,  for  the  defendant,  cited  Oatlin  t.  Jackson^  8  Johns. 
^20;  Jackson  t.  Terry,  13  Id.  471;  and  Urasl  t.  JEAeridge,  1 
Dev.  Law,  80. 

Ocuion,  for  the  plaintiff,  was  stopped  by  the  court. 

H£in)EB80N,  0.  J.  It  was  said  at  the  bar,  that  this  case  was 
4he  same  in  principle  as  Frost  t.  Eiheridge,  but  I  think  it  is 
-very  distinguishable  from  it.  That  was  the  case  of  a  levy  on 
lands  in  the  husband's  life-time,  and  sale  after  his  death  under 
Mfieri/acias.    This,  where  both  levy  and  sale  were  in  the  hus- 
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band's  life-time;  but  the  marshars  deed  was  executed  to  the 
purchaser  after  the  husband's  death.    In  the  case  of  Frost  y» 
Etheridge,  it  was  held,  that  the  levy  did  not  divest  or  disturb^ 
the  husband's  seisin;  and  that  the  purchaser  was  in  from  tb^ 
purchase,  not  from  the  time  of  the  levy,  or  teste  of  the  fierr 
facias.    But  the  lien  or  charge  on  the  land,  arising  from  th» 
teste  of  the  writ  oi  fieri  facias  ^  was  only  against  those  who  came  iit^ 
by  contract  with  the  defendant;  and  not  as  to  thofle  who  came- 
in  by  operation  of  law;   and  that  the  lien  was  created  by  law,, 
to  protect  the  estate  from  the  fraudulent  acts  of  the  defendant- 
in  the  execution;  and  to  that  end,  all  liens  or  transfers  of  the- 
estate  by  him,  after  the  teste  of  the  execution,  were  made  fraud- 
ulent in  law,  whatever  might  have  been  the  actual  intent;  but 
that  where  such  fraudulent  intent  could  not  be  imputed  frouk  • 
the  nature  of  the  claim,  there  such  presumption  could  not  ap-- 
ply.     And  such  was  the  nature  of  the  widow's  claim  to  dower; 
in  which  no  presumption  of  fraud  could  arise.     For  it  could  not 
be  supposed  that  her  husband  died  to  defeat  the  creditor.     She 
was  therefore  entitled  to  dower.     But  the  present  is  a  case 
where  there  was  an  actual  sale,  which,  if  evidenced  in  the  maur 
ner  prescribed  by  law,  entirely  defeated  the  husband's  estafev^ 
not  by  a  fiction  or  relation  to  guard  the  estate  from  the  acts  or  ^ 
claims  of  any  one,  but  an  ipso  facto  determination  of  it.    I  do  « 
not  mean  to  say  that  the  bare  act  of  sale,  or  crying  out  the  * 
property,  passes  the  title  of  land,  or  even  returning  it  on  ttLo? 
execution.    But  when  the  deed  is  afterwards  made  in  conform* 
ity  to  the  sale,  the  title  of  the  estate  is  taken  out  of  the  defend.- 
ant  in  the  execution,  and  vested  in  the  purchaser,  from  the  time^ 
of  the  sale,  whatever  may  be  the  effect  on  the  possession;   £ 
mean  the  intermediate  possession   between  the  sale  and  th» 
deed.     I  do  not  intend  in  this  to  overrule  the  case  of  McMUlan 
V.  Hafley^  2  Law  Bepos.  89,  where  it  was  decided  that  an  ac- 
tion of  trespass  will  not  lie  for  the  purchaser  for  an  intermediate- 
trespass.    For  the  doctrine  of  that  case  does  not  stand  in  the 
way  of  this;  and  it  may  be  sustained  possibly  upon  something 
peculiar  to  the  action  of  trespass.     But  I  am  much  disposed  to 
doubt  its  correctness. 

We  are  all  of  opinion  that  the  sheriff's  or  marshal's  deed,  so 
far  as  regards  title,  relates  to  the  time  of  the  sale,  and  divesta 
the  estate  from  the  sale,  and  vests  it  in  the  purchaser,  and  giv6» 
to  him  the  rights  and  imposes  on  him  the  obligations  of  tho 
legal  owner,  whether  or  not  in  analogy  to  the  execution  of  a 
power,  I  am  not  disiK>sed  to  say;  but  I  rather  think,  that  it  ia 
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upon  the  ground  that  it  evidences  a  traiuaotion*  to  wit,  the  sale 
which  divested  the  title. 
Per  CuBiAM.     Judgment  affirmed. 


ExEcunoB  Sale  agaikbt  Hitsband — ^Enscfi  ov  on  Win's  Biobt  to 
Do  WEB. — By  the  conunon  law  a  widow  was  endowed^  for  her  natural  life,  of 
a  third  part  of  all  the  lands  of  which  her  hnshand  was  seised,  either  in  deed 
or  in  law,  at  any  time  during  the  coverture,  and  of  which  any  issue  that  she 
might  have  had,  might  by  possibility  have  been  heir:  4  Kent's  Com.  35;  1 
Scrib.,  Dower,  16;  Ca  Lit  sea  37;  Bao.  Abr.,  tit  Dower  and  Jointure.  AjmI 
**  after  the  right  of  dower  has  once  attached,  it  is  not  in  the  power  of  the 
Iknsband  alone  to  defeat  it  by  any  act  in  the  nature  of  an  alienation  or  charge:** 
1  Scrib.,  Dower,  676;  Benwn  v.  Scott,  3  Lev.  385.  "The  alienation  of  the 
Ittsband,  therefore,  whether  voluntaiy,  as  by  deed  or  will;  or  involuntazy,  ae 
by  bankruptcy  or  otherwise,  will  confer  no  title  on  the  alienee  as  against  the 
wife  in  respect  of  her  dower,  but  she  will  be  entitled  Co  recover  against  such 
alienee  (except  as  to  damages)  in  the  same  manner  as  she  would  have  recovered 
tg^inst  the  beir  of  the  husband,  had  the  latter  died  seised:"  1  Scrib.,  Dower, 
076^  577.  It  is  well  settled  that,  at  common  law,  a  sale  by  the  sheriff  under 
a  judgment  against  the  husband,  rendered  subsequent  to  the  marriage,  will 
not  bar  the  wife  of  her  dower.  Li  Harriaon  v.  Eldridge^  2  Halst.  408^ 
Boudinoty  J.,  delivering  the  opinion  of  the  majority  of  the  court,  said,  in 
ji«£effence  to  this  subject:  "  It  has  been  repeatedly  determined  that  by  sueh 
a  proceeding  the  widow's  claim  will  not  be  affected,  and  the  doctrine  of  the 
Bftw  is  conclusively  settled  upon  that  point:"  Barker  v.  Parker^  17  Mas&  664; 
%  Kent's  Com.  45;  1  Scrib.,  Dower,  603;  Williams  on  Real  Property,  224;  Afer 
V.  Spring,  9  Mass.  8;  Summers  v.  Ba66,  13  HI.  483;  MeClanahan  v.  PorUr^ 
10  Mo.  746. 

But  as  early  as  1784,  the  common  law  rule  in  relation  to  the  widow's  dower 
was  changed  in  North  Carolina,  by  the  passage  of  an  act  which  provided  that 
"  she  shall  be  entitled  to  dower  in  the  following  manner,  to  wit:  One  third 
part  of  all  the  lands  and  tenements  and  hereditaments,  of  which  her  husband 
died  seised  and  possessed:  Provided,  always,  that  any  conveyance  made 
fraudulently  to  children  or  otherwise,  with  an  intention  to  defeat  the  widow 
ef  her  dower  hereby  allotted,  shall  be  held  and  deemed  to  be  void:"  1  K.  C 
Rev.  Stats.  1837,  p.  612.  In  several  other  states  of  the  Union  the  widow's 
eight  to  dower  has  been  limited  to  the  lands  of  which  her  husband  died  seised: 
4  Kent's  Com.  41;  1  Wash.,  Real  Prop.  250,  251,  n.  This  is  the  case  in  the 
following  states:  Connecticut,  Georgia,  Mississippi,  New  Hampshire,  Tennes- 
bce,  and  Vcmiont  In  England,  also,  by  Stat.  3  and  4  Wm.  IV.  c.  105,  it 
is  provided  that  ''no  widow  shall  be  entitled  to  dower  out  of  any  land  which 
shall  have  been  absolutely  disposed  of  by  her  husband  in  his  life-time  or  by 
his  will."  Wherever  the  common  law  rule  has  been  abrogated  by  statutory 
enactments  which  limit  the  right  of  dower  to  lands  of  which  the  husband 
died  seised,  no  doubt  the  doctrine  of  the  principal  case  would  be  maintained. 
The  right  to  dower  is  an  inchoate  right  merely,  which  becomes  vested  only 
en  the  death  of  the  husband.  The  widow's  right  to  dower  where  such 
statutes  prevail,  therefore,  never  attaches  to  lands  conveyed  away  either  vol- 
antarily  or  involuntarily,  by  the  husband  in  his  life-time. 

In  North  Carolina,  however,  the  It^slature  has  returned  to  the  old  com- 
mon law  rule  in  regard  to  dower.  In  Stats,  of  1868-'69,  p.  213,  o.  3,  sees. 
32,  33,  34,  35,  it  was  enacted  that  "  widows  shall  be  endowed  as  at  oommoa 
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law,  as  in  this  chapter  defined.  Every  married  woman  shall  be  entitled  to 
one  third  interest  in  valne  of  all  the  lands,  tenementB»  and  hereditaments 
whereof  her  husband  is  or  may  be  seised  and  possessed  at  any  time  during 
oovertore.  •  •  •  •  •  Dower,  or  right  of  dower,  shall  in  no  case  be 
subject  to  seizure  on  execution  for  the  payment  of  any  debt  of  the  husband 
during  the  tenn  of  the  Ufe  of  the  wife.  No  alienation  of  the  husband  alone, 
with  or  without  covenant  of  warranty,  shall  have  any  other  or  further  effect 
than  to  pass  his  two  thirds  interest  in  such  estate.*'  It  was  decided  in  SuUon 
V.  Askewy  6G  N.  C.  176;  S.  C,  8  Am.  Rep.  600,  that  this  act  did  not  prevent 
a  husband,  who  was  married  before  its  enactment,  from  selling  lands  also 
owned  before  the  act,  and  that  it  was  not  competent  for  the  legislature  to 
restrict  his  right  of  alienation.  See  also  0*Connor  v.  Harris,  81  K.  C.  279; 
HollHay  v.  McMillan,  79  Id.  315,  where  the  decision  in  SuUon  v.  Aahewia 
approved. 

The  principal  case  is  cited  in  Tetterman  v.  Poe,  2  Dev.  &  K  Law,  105;  in 
Presnell  v.  Ram9our,  8  Ired.  Law,  607;  in  Hoke  v.  Henderson^  8  Dev.  Law, 
12;  and  in  Woodley  v.  OUliam,  67  N.  C.  237,  to  the  point  that  a  sheriff's  deed 
relates  back  so  as  to  make  it  operate  from  the  time  of  sale. 

Sheriff's  Deed  Relates  Back  to  Day  of  Salr.— Jackson  v.  Hanuay,  16 
Am.  Dec  242,  note  248.  But  there  can  be  no  relation  to  a  void  act  for  the 
purpose  of  giving  it  effect:  Doe  v.  Howland^  18  Id.  446. 


Den  ex  dem.  Bkinegab  v.  Ghaefin. 

[8  DsTSBsux  Law.  108.| 

Rmitaxa  in  Deed— When  Fartxss  not  Estopped  bt. — Recitals  in  a  dead 
are  estoppels  when  they  are  of  the  essence  of  the  contract;  but  the  psr- 
ties  to  a  bargain  and  sale  deed  are  not  estopped  to  show  that  one  of 
the  bargainors  was  a  ftTM-soU,  although  the  deed  recites  that  she  was  a 
feme-covert. 

Ejbgtmsmt,  tried  at  the  last  circuit  at  BowaD.  The  lessors  of 
the  plaintiff  claimed  as  heirs  at  law  of  Mary  Brinegar,  and  the 
defendant  claimed  under  a  bargain  and  sale  deed  from  the  same 
Mary  Brinegar,  which  purported  to  have  been  executed  by  her 
under  the  name  of  Mary  Jacks,  jointly  with  a  second  husband, 
Richard  Jacks.  The  only  question  was  as  to  the  validity  of 
this  deed.  There  was  no  privy  examination  of  the  feme  taken; 
but  the  defendant  offered  to  prove  that  no  valid  marriage,  at 
the  time  of  its  execution,  subsisted  between  the  grantors,  as 
Jacks  had  a  wife  living  at  the  time  of  his  pretended  marriage 
with  Mary  Brinegar.  The  lessors  of  the  plaintiff  objected  to 
this  testimony,  on  the  ground  that  if  the  defendant  claimed  un- 
der a  deed  which  recited  a  marriage,  he  was  estopped  to  deny 
that  marriage.  The  judge  admitted  the  evidence;  and  the  exist* 
onre,  at  the  date  of  the  execution  of  the  deed,  of  the  former 
maiTiage  of  Jacks,  being  clearly  established,  a  verdict  was 
turned  for  the  defendant,  and  the  plaintiff  appealed. 
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Winston,  for  the  plaintiff.  1.  A  marriage  de  facto  draws  aftet 
it  all  the  legal  consequences  of  a  marriage  dejure:  Morris  t. 
Mider,  4  Bur.  2057;  Birty,  Barlow,  Doug.  170;  Alleyne  v.  Orey, 
2  Salk.  437;  S.  C,  Comberback,  131.  2.  The  defendant  wm 
estopped  to  deny  that  Mary  Jacks  was  a  feme-ooveri:  Norwood 
V.  Stevenson,  And.  227;  Co.  Lit.  s.  374,  230,  231,  a;  Com.  Dig., 
Estoppel,  A.  2. 

Nash,  for  the  defendant.  The  defendant,  by  accepting  the 
deed  was  not  estopped  to  show  that  Mary  Jacks  was  a  feme- 
sole:  Moore  v.  WUlis,  2  Hawks.  558;  Co.  Lit.  133,  b;  3  Co.  431; 
2  Id.  415;  Com.  Dig.,  Estoppel,  C.  E.  3;  James y,  Landon,  Cro, 
Eliz.  37;  BrereUm  v.  Evans,  Id.  700;  Duncomhe  y.  Wingjield, 
Hob.  254;  1  Co.  133;  10  Yin.  Abr.  455. 

H£KDEBS0N,  C.  J.  Bccitals  in  a  deed  are  estoppels  when  they 
are  of  the  essence  of  the  contract;  that  is,  where,  unless  the 
facts  recited  exist,  the  contract,  it  is  presumed,  would  not  have 
been  made.  As  if  A.  recites  tiiat  he  is  seised  in  fee  of  certain 
lands,  which  he  bargains  and  sells  in  fee.  He  is  estopped  to 
deny  that  he  is  seised  in  fee,  for  without  such  seisin,  it  is  fair 
to  presume  that  tho  contract  would  not  have  been  made.  But 
if  the  recital  be  that  he  is  seised  in  fee  by  purchase  from  C, 
here  neither  the  bargainor  nor  bargainee  is  estopped  from 
averring  and  proving  that  he  is  seised  by  purchase  from  D., 
unless  it  appear  that  the  seisin  in  fee  by  purchase  from  C.  was 
part  of  the  contract,  and  without  which  it  would  not  have  been 
made.  For  ordinarily  the  seisin  only  is  of  the  essence  of  the 
contract,  and  how  and  from  whom  derived  are  but  circum- 
stances. So  of  every  other  recital.  And  this  distinction  recon- 
ciles the  many  apparent  contradictions  in  the  books,  some 
declaring  that  recitals  are  estoppels,  and  others  that  they  are 
not.  In  the  case  under  consideration,  that  the  feme  was  the 
wife  of  Jacks  was  not  of  the  essence  of  the  contract.  It  formed 
no  part  of  it.  It  was  a  mere  circumstance  of  description,  more 
unfavorable  to  the  defendant,  or  rather  the  bargainee,  than  if 
she  had  been  sole.  For  if  sole,  the  deed  was  effectual  by  sealing 
and  delivery.  If  she  was  covert,  her  private  examination  was 
necessaiy  to  make  it  her  deed.  In  truth,  her  coverture  was  a 
fact,  for  which  the  bargainee  neither  gave  nor  received  any- 
thing. Nor  did  he  on  that  account  receive  anything  by  the 
deed,  which  he  would  not  have  received  if  she  had  been  sole. 
Neither  did  it  form  the  basis,  nor  in  any  manner  move  or  con- 
duce to  the  contract.  It  is  therefore  mere  matter  of  evidence, 
and  like  all  other  evidence  may  be  rebutted  by  contrary  proof. 
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The  eyidence^  therefore,  that  Jacks  had  another  wife  living  at 
the  time  of  the  marriage,  disproving  the  redtal,  was  properlj 
admitted. 

But  the  case  does  not  rest  upon  general  reasoning.  If  A.  S. 
by  her  deed,  reciting  that  she  is  a  feme-covert^  when  in  truth 
she  is  a  feme-sole^  grants  an  annuity,  it  is  a  good  grant,  for 
that  is  but  a  void  recital,  although  the  grantee  had  not  put  it 
in  his  writ;  and  it  can  not  be  a  conclusion  to  him,  when  he 
shows  thedeed:  Yin.  Abr.  M.,  sec.  8,  pi.  U;  Perk,  sec.  40.  So  if  & 
feme-covert^  reciting  by  her  deed  that  she  is  a  feme-^e, 
grant  an  annuity,  this  is  a  void  grant,  and  she  shall  not  be  con- 
cluded by  this  recital:  Perk.  41,  note. 

The  other  position  taken  by  the  plaintiff's  counsel,  that  & 
husband  de  facto,  embracing  the  case  of  Jacks,  in  the  present 
instance,  is  entitled  to  all  the  rights  of  a  husband  dejure,  anci 
the  wife  subject  to  all  the  disabilities  of  a  feme-^iovert,  leads,  I 
think,  to  consequences  which  make  the  proposition  felo  de  se. 
It  gives  all  the  rights  of  a  husband,  both  to  the  person  and  the 
property  of  auy  woman  whom  he  may  either  deceive  or  per* 
suade  to  have  the  marriage  ceremony  performed  between  them; 
and  all  at  the  same  time,  thereby  investing  him  with  marital 
rights  over  one  hundred  women.  It  can  not  be  so.  The  cases 
bear  the  councel  out  only  in  this  (which  is  reasonable),  thai 
in  all  but  a  few  cases,  perhaps  only  in  cases  of  crim.  con., 
and  those  which  affect  the  husband  in  his  conjugal  rights,  an 
actual  legal  marriage  need  not  be  proven.  In'  those  cases  it 
will  not  do  to  infer  a  marriage  from  circumstances,  as  long  co- 
habitation, or  the  like.  But  in  other  cases,  a  marriage  may 
be  inferred  from  these  circumstances.  In  cases  of  the  latter 
kind,  "  never  united  in  legal  matrimony"  is  a  bad  plea;  because 
it  draws  the  question  from  the  courts  of  common  law  to  the 
ecclesiastical  courts,  which  require  proof  of  an  actual  marriage, 
celebrated  according  to  the  forms  of  the  church.  Whereas,  if 
left  bO  be  tried  on  the  fact  of  marriage,  it  will  then  be  tried 
upon  such  proofs  as  the  party  may  offer,  viz. ,  either  proof  of  an 
actual  marriage,  or  proof  of  long  cohabitation.  It  is  not  to  be 
inferred  from  this  distinction,  that  courts  of  common  law  will 
sanction  a  marriage,  by  giving  to  the  husband  the  marital  rights, 
where  it  is  shown  that  he  is  entirely  incapable  of  contracting 
marriage,  from  any  cause,  as  from  having  a  wife  living  at  the  time; 
although  the  second  marriage  is  attempted  to  be  proved,  by 
showing  that  the  marriage  ceremony  was  actually  performed; 
or  by  showing  cohabitation,  and  leaving  it  to  be  inferred. 
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lIThatever  may  be  the  efifects  of  such  a  marriage,  whether  acta- 
allj  proven  or  inferred  from  cohabitation  and  the  like,  as  to 
the  acts  the  woman  whom  the  man  calls  his  wife,  in  regard  to 
the  rights  of  others,  I  am  satisfied,  it  confers  on  him  no  rightB, 
and  imposes  on  her  no  disabilities. 
Per  CuBiAM.    Judgment  affirmed. 

Cited  in  Oathmga  y.  IViUiams,  5  Ired.  Law,  494,  in  sapport  of  the  poation 
that  bigamy  repels  the  right  to  administer  on  the  estate  of  husband  or  wi£e; 
or  to  the  distributive  share  of  the  decedent's  estate;  or  to  the  acquisition  of 
the  personal  property  of  the  wife  by  the  husband. 

Estoppel  bt  Recitals  in  Deed. — A  party  who  has  admitted  a  fact  in 
his  deed,  is  estopped  not  only  from  disputing  the  deed,  but  every  fact  whidh 
it  recites:  Stow  v.  WysCf  18  Am.  Deo.  99;  see,  also^  on  thia  aabjeot»  note  to 
Orqf  V.  CadUman^  16  Id.  754. 


Bendeb  v.  Askew. 

[8  DBTuntTX  Law,  149.] 
PtBSON  SUINO  OUT  EXECUTION,    WHEN  LlABLB  AS  TBBPA88IB.  —  A    ptT^ 

who  suee  out  execution  on  a  judgment  rendered  against  a  defendant  whe 
was  not  senred  with  process,  and  which  judgment  was  for  that  reason 
subsequently  set  aside,  is  liable  83  a  trespasser. 
Obdeb  Setting  aside  Judgment  bt  Default  can  not  be  attacked  coUat* 

erally. 

Tbespass  for  suing  out  an  execution,  and  selling  property  of 
the  defendant,  under  process  upon  a  judgment  of  the  county 
<!Ourt,  which  had  been  set  aside.  Plea,  not  guilty,  and  a  spe- 
cial justification  under  final  process.  On  the  trial  a  Terdiet 
was  entered  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
upon  the  following  case:  At  the  April  sessions,  1827,  of  the 
Lenoir  county  court,  a  writ  was  returned  at  the  instance  of 
John  TuU  to  the  use  of  the  defendant.  Askew,  against  the 
plaintifif  and  two  others.  The  return  was  "  executed  on  all  but 
Bender."  Pleas  were  filed  for  the  others,  and  an  aliaa  ordered 
as  to  the  plaintiff.  At  the  January  term,  1828,  a  nolle  prosequi 
was  entered  as  to  all  but  Bender,  and  a  judgment  by  default 
entered  against  him.  Upon  this  judgment  a  fi,  fa,  issued, 
which  was  levied  on  his  property.  This  property  was  after- 
wards sold  under  a  venditioni  exponas  returnable  to  July  term, 
1829;  at  that  time  it  was  ordered  "  that  the  judgment  and  exe- 
cution against  Bender  be  set  aside,  it  not  appearing  to  the  court 
that  said  Bender  had  been  served  with  process."  Upon  these 
fucts  the  judge  set  the  verdict  aside,  and  entered  a  nonsuit^ 
from  which  the  plaintiff  appealed. 
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No  coansel  appeared  for  the  plaintiff. 

Bryan^  for  the  defendant,  cited  Knox  v.  Summers^  8  Oranohi 
499;  PoUand  v.  DwigU,  4  Id.  421. 

Bttitin,  J.  There  seems  to  be  no  doubt  that  defects  in  judg- 
tnents  may  be  amended  as  to  matters  within  the  statutes,  after 
they  are  rendered,  and  even  after  writ  of  error  brought,  or  ap- 
peal had.  There  seems  to  be  as  little  doubt  that  errors  or  de- 
fects in  ezeoutioDs  of  a  similar  kind  may  be  amended  after  they 
have  been  acted  on,  so  as  to  make  them  correspond  with  the 
judgment.  This  is  for  the  purpose  of  making  the  writ  a  good 
justification,  where  before  it  was  not;  although  it  thereby  may 
bar  an  action  of  him  who  has  been  imprisoned  on  it,  or  had  his 
property  sold  under  it,  while  in  an  imperfect  state.  Having 
this  effect,  the  courts  are  always  careful  never  to  allow  such 
amendments,  but  to  answer  the  purposes  of  Justiie,  and  upon 
proper  terms — as  if  the  amendment  be  in  the  record  after  error 
brought,  upon  the  payment  of  the  costs  of  the  writ  of  error, 
provided  the  plaintiff  in  error  do  not  proceed  further  after  the 
amendment.  Instances  of  amending  writs  of  execution  for  the 
purpose  of  supporting  proceedings  under  them,  are  found  in 
Laroche  v.  Waxbrough,  2  T.  B.  737;  Newnham  v.  Law^  5  Id. 
577,  and  Mouys  v.  Leake^  8  Id.  416,  note  a. 

Correlative  to  this  power  is  that  of  setting  aside  all  irregular 
process  and  proceedings.  This  has  been  often  done  with 
respect  to  all  parts  of  the  proceedings,  from  the  leading  to  the 
final  process,  the  court  taking  care  to  exercise  the  power  upon 
proper  cases,  and  when  applied  for  in  due  time,  and  before  the 
irregularity  has  been  cured  by  other  steps  taken  in  the  cause. 
Office  judgments,  by  which  I  mean  those  signed  by  tbe  plaintiff 
in  the  course  of  the  court,  without  any  actual  adjudication  by 
the  court,  must  necessarily  be  held  to  be  under  the  future  con- 
trol of  the  court,  when  anything  improper  is  made  to  appear  in 
them.  As  to  them,  the  authority  of  the  court  is  not  restricted  to 
the  term  in  which  they  are  rendered;  for  if  it  were,  it  would 
amount  to  nothing,  since  neither  the  court  nor  the  defendant 
knows  of  them  at  that  time.  Strong  examples  of  this  sort  are 
judgments  taken  for  usurious  debts  upon  warrants  of  attorney. 
And  many  other  instances  are  given  in  Tidd's  Pr.  G14,  of 
judgments  by  default  being  set  aside  for  irregularity;  and 
among  them,  signing  such  a  judgment  before  the  appearance  of 
the  defendant,  and  before  regular  service  of  the  process.  Courts 
then  have  this  power.     Indeed  it  seems  indispensable  to  the 
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administration  of  justloe,  and  the  dae  regulation  of  the  officers 
of  the  court. 

But  it  is  said  here,  that  the  defendant  appeared,  and  appear- 
ance dispenses  with  a  writ,  and  much  more  with  the  service  of 
it.  True,  such  is  the  effect  of  appearance;  and  if  a  court  of 
error  were  passing  upon  the  record  of  the  suit  in  the  county 
court,  in  its  original  state,  the  judgment  could  not  be  reversed, 
because  the  defendant  Bender  did  not  appear  to  be  in  court. 
But  that  is  not  the  question  here.  It  is,  whether  that  court  is 
precluded  from  inquiry  into  the  fact^  whether  he  did  appear 
or  not,  for  the  purpose  of  determining  whether  or  not  the  office 
judgment  signed  against  him  was  regular.  And  upon  thai 
question  there  can  be  no  doubt,  as  long  as  it  is  conceded  that  a 
judgment  may  be  set  aside  for  irregularity;  for  that  necessarily 
implies  the  capacity  to  ascertain  whether  in  fact  the  irregularity 
was  committed. 

It  would  seem,  from  an  inspection  of  the  record  of  the  county 
court,  that  there  was  no  appearance  by  Bender;  for  at  the  very 
term  at  which  the  attorney  enters  his  appearance  for  the  de- 
fendants, an  alias  capias  is  awarded  against  Bender,  which 
shows  that  the  appearance  was  for  the  other  two.  But  this 
court  does  not  enter  into  that.  This  is  not  an  appeal  from  the 
order  setting  aside  the  judgment.  In  this  collateral  way,  the 
propriety  of  that  order  can  not  be  examined,  unless  it  be  abso- 
lutely void.  It  is  not  void;  for  in  proper  cases,  all  courts  can 
and  ought  to  exercise  that  jurisdiction;  and  when  they  have 
done  so,  another  court  can  not,  collaterally,  disregard  the  act, 
unless  the  power  be  denied  in  all  cases.  Here,  therefore,  we 
do  not  inquire  whether  the  county  court  exercised  its  discretion 
properly  in  this  particular  case,  but  whether  that  court  pos- 
sesses the  power  in  any  instance.  If  it  does,  then  this  must  be 
taken  to  be  proper  while  it  stands. 

What  is  the  effect  upon  the  present  action,  of  the  order  of  the 
county  court?  Very  clearly,  it  is,  to  prevent  the  defendant 
from  justifying  under  the  judgment  and  execution:  Philips  v. 
Biron,  1  Str.  609;  King  v.  Harrison,  15  East,  615.  It  is  the 
same  thing  as  if  they  never  had  existed.  It  is  true,  that  it  is 
now  usual  for  the  court  of  king's  bench  to  restrain  the  defend- 
ant from  bringing  an  action  of  trespass,  unless  a  strong  case  for 
damages  be  shown:  Tidd's  Pr.  1072.  But  this  is  discretionary, 
and  without  an  order,  there  is  no  bar;  for  the  writ  is  put  out  of 
the  way.  It  forms,  indeed,  a  justification  for  the  sheriff,  if  it 
be  not  void  upon  its  face;  because  he  is  in  no  wise  responsible 
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for  irregularity  in  the  proceedings,  unless  he  joins  in  the  plea 
of  the  party.  It  is  now  usual,  upon  setting  aside  proceedings 
for  irregularity,  to  make  an  order  of  immediate  restitution ,  in- 
stead of  putting  the  iujured  party  to  his  action,  and  to  enforce 
such  order  by  attachment.  But  the  party  has  his  action,  unless 
restrained,  and  that  was  formerly  the  only  method  of  redress: 
Barker  y.  Norwood,  3  Wils.  368.  Here  the  order  did  not  ex- 
tend to  that  subject. 

Per  Cubism.    Judgment  reversed. 


Cited  in  anpport  of  the  following  propositions:  That  an  enoneons  Judg- 
ment is  valid  until  reversed:  Turner  v.  Douglass,  72  N.  0.  134;  a  judgment 
is  irregular,  even  though  inadvertently  signed  by  the  judge,  if  it  was  entered 
against  the  practice  of  the  court:  White  v.  Snow,  71  Id.  234;  a  judgment 
may  be  amended  by  correcting  an  oversight  of  the  officer  in  making  the  en- 
try: PhUlipse  v.  Higdon,  Busb.  Law,  383;  the  court  may  allow  an  amend- 
ment, even  though  third  parties  be  affected  thereby,  if  the  purposes  of  jus- 
tice be  subserved  by  so  doing:  Staneill  v.  Branch,  PhiL  Law,  219;  the  court 
possesses  power  to  correct  a  judgment  at  any  time,  upon  satisfactory  infor- 
mation of  the  existence  of  error:  Oriffin  v.  Jlinson,  6  Jones'  Law,  156;  judg- 
ments by  default  are  under  the  future  control  of  the  court:  Powell  v,  JopUng, 
2  Id.  402;  WUUama  v.  Beaaley,  13  Ired.  Law,  114;  Bowman  v.  Foster,  11  Id. 
48;  irregular  judgments  by  default  may  be  set  aside  at  a  subsequent  term: 
Winslow  V.  Anderson,  3  and  4  Dev.  &  R  Law,  14;  an  erroneous  judgment  is, 
when  set  aside^  as  to  the  parties  as  though  it  had  never  been:  Skinner  v. 
Moore,  2  Dev.  &  B.  156;  executions  may  be  amended,  after  they  have  been 
acted  upon,  so  as  to  render  them  a  justification  to  the  officer,  when  other- 
wise they  would  not  be:  Pur  cell  t,  McFarland,  1  Lred.  Law,  35;  on  a  motion 
to  set  aside  an  irregular  judgment,  the  court  is  not  precluded  from  inquiring 
whether  or  not  there  was  an  appearance  of  the  party:  Keaton  v.  Banks,  10 
Id.  384. 

In  Putnam  v.  Man,  20  Am.  Dec.  686,  it  was  decided  that  want  of  jurisdic- 
tion to  render  a  judgment  avoids  the  judgment,  and,  in  the  case  of  inferior 
courts,  renders  all  persons  oonoemed  in  enforcing  it  trespassers. 


NORFLEET   V.  RiDDIOK. 

[8  DSTXBXtJX  Law,  231.] 
BzacfUTOB  !>■  SON  TO&T,  Who  Liablb  as. — A  person  who  takes  or  has  in 
his  possession  property  of  the  deceased,  under  a  fraudulent  oonveyanca 
from  him,  becomes  thereby  an  executor  de  son  tort. 

Assuiipsir,  tried  at  Gates,  on  the  last  circuit.  Plea,  ne  ungues 
executor.  Thomas  Biddick  died  intestate,  and  letters  of  admin- 
tstration  on  his  estate  issued  to  the  defendant  before  the  com- 
mencement of  this  action.  The  defendant  claimed  title  to  two 
slaves,  under  a  pretended  sale,  which  was  fraudulent  as  afjfainst 
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the  plaintiff.  The  defendant  was  in  possession  of  them  before 
and  since  the  death  of  Thomas,  and  claimed  them  as  his  own. 
The  judge  thought  the  action  could  not  be  sustained,  and  non- 
suited the  plaintiff,  who  appealed. 

Iredell,  for  the  plaintiff,  cited  Stuhbs  v.  Bighiwise,  Cro.  Eliz. 
102. 

Kinney,  for  the  defendant. 

Eendebsok,  C.  J.  Were  this  a  case  where  the  defendant  had 
made  himself  liable  to  actions,  as  executor  of  his  own  wrong,  by 
intermeddling  with  the  goods  of  the  dead  man,  for  which  he 
would  have  been  subject  to  the  rightful  administrator  when  ap* 
appointed,  he  does  not,bj  afterwards  obtaining  administration^ 
purge  the  wrong  he  committed  before  its  grant,  so  as  to  prevent 
his  being  sued  as  executor.  The  administration  purges  the 
wrong  so  as  to  confer  on  him  the  rights  of  a  lawful  administra* 
tor,  and  to  enable  him  to  retain.  But  he  is  still  liable  to  cred* 
itors,  if  they  elect  to  consider  him  an  executor,  and  whether  lie 
or  another  administers  the  assets,  the  principle  is  the  same.  If 
this  was  not  the  rule  in  cases  where  the  wrong-doer  is  liable  to 
the  rightful  administrator,  yet,  in  the  present  case,  it  must  be 
so  from  necessity.  The  wrongful  act  complained  of,  is  the  tak- 
ing by  the  defendant  and  holding  in  his  possession,  under  a 
fraudulent  conveyance  from  a  dead  man,  two  negro  slaves.  For 
this  act  he  is  not  responsible,  either  to  an  executor  or  an  ad- 
ministrator. The  conveyance  bound  the  dead  man,  and  it  binds 
them  also.  But  it  does  not  bind  the  dead  man's  creditors.  It 
is  void  as  to  them.  The  law  has  therefore  wisely  provided  that 
he  who  takes,  or  has  in  his  possession,  under  a  fraudulent  con- 
veyance from  the  dead  man,  any  of  his  goods,  becomes  thereby 
an  executor  of  his  own  wrong.  This  is  the  case,  whether  there 
be  an  executor  or  not;  and  whether  the  taking  be  before  or  after 
administration  granted,  contrary  to  the  rule  in  cases  of  mere 
intermeddling.  For  the  general  rule  is,  that  where  there  is  an 
executor,  or  after  administration  granted,  an  intermeddling  with 
the  goods  of  the  deceased  will  not  make  one  an  executor  of  his 
own  wrong,  because  the  trespasser  shall  answer  to  the  executor 
or  administrator,  and  not  to  creditors.  And  it  is  because  he  ia 
answerable  to  the  executor  or  administrator  for  those  acts  that 
he  is  not  answerable  to  creditors.  The  reason  and  policy  of 
the  rule  are  obvious.  But  even  where  there  is  an  executor 
or  administrator,  and  the  acts  are  of  that  nature  that  they  caa 
not  obtain  satisfaction  for  them,  as  in  the  present  case,  the 


-I 


Qeo.  1831.]  Den  v.  Albebtson.  71£^ 

frauduleDt  grantee,  being  a  privileged  intermeddler,  shall  be 
liable  to  creditors,  as  executor  de  son  tort.  The  la'v^  would  be 
inconsistent  with  itself  if,  after  giving  the  right  to  creditors,  it 
afforded  no  remedy  to  them.  Upon  either  principle,  therefore^ 
this  action  can  be  sustained. 

Per  CuBiAM.     Judgment  reversed. 

EXEOUTO&  DS  80V  TuRT,  Wbo  IS. — Seo  GUfin  V.  SmUh,  20  Am.  Deo.  45f 
Owau  V.  Higgins,  17  Id.  742;  Turner  v.  CkOd,  Id.  555,  and  note,  561;  Joh^ 
«to»  V.  Dtmean,  14  Id.  64. 


Den  ex  dem.  White  v.  Albebtson. 

[3  DzTSBSTTX  Law,  941.] 

Cnrui  Que  Trust  can  not  Dent  His  Trustee's  Title,  in  an  action  at 
law,  where  he  admits  that  he  is  in  possession  under  him;  and  when  sued 
by  such  trustee,  or  by  a  purchaser  under  him,  he  can  not  put  the  plaintifl 
to  the  proof  of  what  he  has  thud  admitted. 

Judgments  Void  and  Erroneous. — A  judgment  is  void,  and  confers  no 
rights  against  any  one,  when  it  is  taken  contrary  to  the  course  of  the 
court;  but  where  the  court  mistakes  the  law,  and  renders  judgment  for 
the  wrong  party,  such  judgment  is  merely  erroneous. 

Erroneous  Judgment  is  Valid  until  Bsversed,  and  can  not  be  attacked 
collaterally. 

Ejeotmeitf  for  a  lot  of  land  in  Elizabeth,  tried  on  the  last 
circuit,  at  Pasquotank.  The  plaintiff  proved  that  the  defend- 
ant had  admitted  that  William  T.  Muse  and  John  Mullen  had 
bought  the  lot  for  him,  and  that  he  was  to  have  it  when  he  paid 
the  purchase  money,  which  he  had  done.  The  plaintiff  then 
introduced  the  record  of  a  suit  against  John  B.  Blount, 
the  executor  of  W.  T.  Muse,  in  which  the  plaintiff  had  ob- 
tained a  decree,  and  on  which ,  as  the  plaintiff  admitted  the 
executor  to  have  fully  administered,  a  sci.  fa,  was  ordered  to 
issue ''to  the  heirs  and  devisees  of  Muse  by  their  guardian, 
John  B.  Blount.''  The  sci. /a.  issued,  reciting  the  decree  and 
the  descent  of  lands,  and  directing  the  sheriff  "  to  make  known 
to  the  said  John  B.  Blount,  guardian  to  the  heirs  of  the  said 
William  T.  Muse  that  he  appear,"  etc.,  which  was  indorsed: 
''  Service  accepted.  J.  B.  Blount,  guardian  of  J.  B.  &  W.  T. 
Muse,  per  Thomas  M.  Blount."  An  entiy  was  afterwards 
made  "  that  execution  issue  to  sell  the  land  for  the  amount  of 
the  decree."  An  execution  issued,  and  the  lessorof  the  plaintiff 
purchased  at  the  sale,  and  took  a  sheriff's  deed.  The  plaintiff 
also  proved  that  Blount  was  the  executor  of  Muse,  and  tha 
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guardian  of  his  ohildren,  and  contended  that  as  the  defendant 
claimed  under  him,  he  was  estopped  to  deny  his  title,  and  that 
he  could  not  set  up  an  equitable  defense  in  this  court.  But 
the  judge  was  of  a  dififerent  opinion,  and  a  nonsuit  was  entered, 
from  which  the  plaintiff  appealed. 

Kinney,  for  the  plaintiff,  contended:  1.  That  the  defendant 
could  not  be  permitted  to  deny  the  title  of  Muse,  under  whom 
he  claimed:  Jackson  v.  Stewart,  6  Johns.  84;  2.  That. the  de- 
fendant did  not  pretend  to  have  any  other  than  an  equitable 
title,  which  was  no  defense  in  a  court  of  law:  Beade  v.  Beade, 
S  T.  B.  118;  Jones  v.  Jones,  7  Id.  43;  3.  That  the  judgment  on 
the  sci,/a,  brought  upon  the  decree  was  erroneous  only,  and 
not  void,  and  that  a  title  obtained  under  it  was  valid  until  the 
judgment  was  reversed:  Bac.  Abr.,  Void  and  Voidable;  Oxley  v. 
Mde,  8  Mur.  250;  Plgot  v.  Davis,  3  Hawks,  25;  Anon.,  1  Salk. 
400;  Andrews  v.  Lynton,  Id.  265;  Denion  v.  Noyes,  6  Johns.  2d8 
{5  Am.  Dec.  237]. 

IredeU,  for  the  defendant. 

Hbndebson,  0.  J.  We  can  not  look  into  the  mere  errors  in 
rendering  judgment,  but  only  into  its  regularity  aooording  to 
the  course  of  the  court.  For  if  the  judgment  be  regular,  how- 
ever erroneous  we  may  think  it  is,  it  has,  until  reversed,  all  the 
power  and  effect  of  a  judgment. 

The  process  of  a  soi.  fa,  against  heirs,  to  enforce  a  decree  in 
equity  against  the  executor  or  administrator  of  the  ancestor 
upon  a  deficiency  of  assets,  until  declared  to  be  improper  by  this 
<sourt,  in  the  case  of  Jeffreys  v.  Tarborough,  1  Dev.  Eq.  506,  a 
-decision  in  which  I  did  not  concur,  was  the  common  and  ordi- 
nary mode  of  proceeding.  We  can  not  impeach  the  judgment 
for  that  irregularity.  It  would  unsettle  too  much  property. 
Nor  can  we  impeach  it,  because  a  default,  or  judgment  by  nil 
dicU,  was  taken  against  the  infant  heirs;  for  this  is  only  error, 
tmtdoes  not  render  the  judgment  null.  The  only  objection 
which  has  the  appearance  of  solidity  is,  that  the  defendants,  the 
heirs,  were  not  made  parties.  And  if  the  fact  be  so,  the  judg- 
ment is  void.  For  there  can  be  no  judgment,  but  against  one 
in  court.  It  is  not  according  to  the  course  of  the  court  to  ren- 
der judgment  against  one  not  brought  into  court.  The  scLfa, 
in  this  case  is  not  against  the  proper  person.  It  should  have 
been  against  the  heirs  themselves.  But  when  the  service  waa 
admitted  by  John  B.  Blount,  the  guardian  of  J.  B.  and  W.  T. 
Muse,  we  must  then  consider  J.  B.  and  W.  Muse  as  in  court. 
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For  that  oourt  was  the  proper  judge.  It  is  so  decided;  and  it 
•can  not  be  oontradicted  in  this  collateral  way,  whether  they 
were  properly  in  court,  whether  John  B.  Blount  was  their 
guardian,  or  whether  it  was  competent  for  Thomas  H.  Blouut 
to  admit  service  for  John  B.  Blount  For  it  is  evident  that 
these  points  were  either  expressly  or  impliedly  so  adjudicated 
by  the  court.  The  court  may  have  erred,  aud  certainly  acted 
very  unadvisedly,  in  permitting  the  executor  to  defend  as 
guardian.  For  on  his  full  administration  it  depended  whether 
execution  was  to  issue  against  him  or  the  heirs.  The  judgment 
therefore  is  not  void,  neither  is  it  taken  contrary  to  the  course 
of  the  court. 

The  lot  was  sold  as  the  property  of  the  heirs  of  William  T. 
Muse;  and  it  was  proved  that  the  defendant  declared  that  Muse 
and  one  Mullen  purchased  it  for  him;  and  that  when  he  paid 
the  purchase  money  it  was  to  be  his,  and  that  he  had  paid  the 
money.  The  plainti£F  showed  no  conveyance  but  the  sheriff's 
deed.  The  defendant  showed  no  title.  As  to  setting  up  an 
equitable  title,  it  has  been  long  since  exploded,  for  reasons 
much  better  than  I  can  give.  I  can  see  no  reason  why,  after 
the  declaration  that  the  defendant  held  under  Muse,  or  that 
Muse  had  the  legal  title,  and  that  he  had  only  an  equitable 
one,  when  sued  by  Muse,  his  acknowledged  trustee^  or  a  pur- 
chaser under  him,  that  he  should  put  the  plaintiff  to  the  proof 
of  that  which  he  had  admitted.  The  adoption  of  such  a  rule 
would  destroy  all  confidence  between  man  and  man.  It  is  true 
that  the  admission  does  not  give  Muse  a  title,  for  that  would 
be  to  give  him  one  by  mere  parol;  but  it  requires  that  the  de- 
fendant should  not  retain  that  possession  against  Muse  which 
he  acquired  from  Muse  in  confidence,  and  as  his  qtmsi  tenant. 
After  having  surrendered  that  possession,  he  may  controvert 
Muse's  title;  but  he  shall  not  weaken  it  by  setting  up  a  posses- 
sion thus  confidentially  acquired.  In  this  case,  however,  the 
plaintiff  upon  this  evidence  is  entitled  to  recover  possession  of 
one  half  only,  for  the  defendant  obtained  it  under  Muse  and 
Mullen,  and  the  plaintiff  represents  the  former  only. 

When  I  say  that  the  scire  facias  should  have  issued  against 
the  heirs  of  Muse,  and  not  against  their  guardian,  I  do  not 
mean  that  it  must  be  against  the  heirs  by  name,  for  I  think  that 
a  scire  fadas  directing  the  sheriff  to  make  known  to  the  heirs 
generally,  without  naming  them,  would  be  good. 

A  judgment  is  void,  and  confers  no  rights  against  any  one 
(wherever  and  however  it  may  be  introduced,  either  directly  or 
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collaterally),  when  it  is  taken  contrary  to  the  course  of  the 
conrt.  It  is  erroneous,  when  the  court  mistakes  the  law,  and 
renders  judgment  for  one  party,  when  upon  the  record  it  should 
have  been  rendered  for  the  other;  or  rather,  when  a  judgment 
different  from  the  one  given  should  have  been  rendered;  but  in 
that  case  it  is  as  binding  until  reversed,  as  if  it  were  not  erro* 
neous. 

By  CouBT.    Judgment  reversed. 


Cited  in  Skinner  v.  ifoore,  2  Dev.  &  B.  150,  and  in  Keaion  v.  Banla^  10 
Ired.  Law,  383,  to  the  point  that  no  valid  judgment  oan  be  rendered  against 
a  party  who  was  not  in  coart,  or  not  served  with  process;  in  Burke  v.  EUioU, 
4  Ired.  Law,  359,  to  the  point  that  in  inquiring  into  the  validity  of  what  wa» 
done  under  a  judgment,  it  could  not  be  collaterally  inquired  into  whether  or 
not  the  process  was  served,  or  whether  the  person  who  served  it  was  not  a 
constable  or  sheriff;  in  Newsom  v.  New9om^  Id.  389,  that  objection  to  a  bcL 
fa.  may  be  waived  by  not  taking  it,  even  in  cases  where  9d.  feu  is  not  the 
proper  remedy;  in  McAden  v.  Hooker ,  74  N.  0.  29,  that  judgment  was  noit 
irregular  where  service  was  made  on  the  guardian,  when  it  ought  to  have 
been  made  on  the  infant;  in  Moore  v.  Oidney,  75  Id.  41,  that  although  the 
service  of  a  scU  fa,  was  erroneous,  and  the  judgment  therefore  voidable^  yei 
it  was  not  void,  and  could  not  be  impeached  collaterally. 

JuDOMENTa,  Void  and  Erbonsous. — ^It  was  held  in  Allen  v.  Hmnl^kngUm^ 
16  Am.  Dec.  702,  to  be  a  general  rule  that  a  judgment  is  void  in  no  caae» 
except  where  it  appears  from  the  judgment  itself  that  the  court  had  no  JQ]» 
diction.  In  Moore  v.  Tanner^  17  Id.  35,  it  was  decided  that  an  entmeoos 
judgment  is  binding  until  reversed,  and  can  not  be  collaterally  assailed. 


Den  ex  debc.  Seatvell  v.  Bank  of  Cafe  Feab. 

[3  DxvzBxnz  Law,  279.] 

Mx.  Writs  icubt  bx  under  the  Seal  of  the  court,  except  those  that  ii 
to  the  county  of  the  court  to  which  they  are  returnable;  and  tlie 
sherifi*s  acting  under  a  writ  issued  without  a  seal  oan  not  give  it  va> 
lidity. 

A  FixRi  Facias  Vestis  a  Pbofertt  in  Goods  seised  under  it  in  the  sheri^ 
and  he  has  power  to  sell  them  without  a  vendUioni  exponas;  but  in  case 
of  a  levy  on  land,  the  fieri/aeias  confers  no  property  in  it^  but  merely  % 
power  to  sell,  and  therefore  a  sale  made  after  the  return  of  the  jSeri 
facku,  without  a  vendUioni  exponas,  is  inoperative. 

EjscncENT,  tried  at  Cumberland  spring  circuit,  1830.  The 
plaintiff  claimed  under  a  sheriff's  deed  for  the  premises,  dated 
June  2,  1823,  reciting  an  execution  which  issued  from  the 
county  court  of  New  Hanover,  against  Peter  Perry  and  Domi- 
nic Cazaux.  He  produced  the  record  of  a  judgment  against 
Perry  and  Caisauz,  entered  in  the  New  Hanover  county  court,  at 
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August  term,  1 819,  and  a^./a.  thereon  tested  the  second  Monday 
of  August,  1820,  returnable  the  second  Monday  of  November 
following,  and  which  was  returned  levied  upon  the  land  in 
question  November  11,  1820,  as  the  property  of  Peny,  subject 
to  sundry  prior' levies  made  under  executions  issuing  from 
Cumberland  county  and  superior  courts,  at  the  instance  of  the 
defendants.  The  plaintiff  also  produced  a  vend,  ex.,  tested  the 
second  Monday  of  November,  1820,  returnable  the  second  Mon- 
day of  February,  1821,  which  recited  the  former  levy,  and  upon 
which  the  sheriff  returned  that  he  had,  on  the  ninth  of  Febru- 
ary, 1821,  sold  the  land  levied  on  under  the Ji.  fa,  to  the  lessor 
of  the  plaintiff.  The  defendants  objected  that  these  writs  did 
not  confer  upon  the  sheriff  the  power  to  sell;  and  in  support  of 
this  objection,  they  produced  the  original  vend,  ex,,  and  proved 
that  it  had  never  been  sealed  with  the  seal  of  the  New  Hanover 
county  court.  They  contended  that  it  was  for  this  reason  a 
nullity,  and  that,  as  the  sale  was  made  after  the  return  of 
the^.  fa,  9  it  was  made  without  any  authority  in  the  sheriff, 
and  was,  therefore,  inoperative.  The  judge  overruled  the 
objection,  thinking  that,  although  the  writ  was  not  legally 
authenticated,  yet  if  the  sheriff  saw  fit  to  act  under  and  rec- 
ognize it,  it  warranted  his  subsequent  sale.  The  plaintiff  also 
offered  in  evidence  several  judgments  and  executions  in  favor 
of  the  defendants  against  Perry,  and  proved  that  they  were  in 
the  sheriff's  hands  at  the  time  of  the  sale,  and  that  the  proceeds 
of  the  sale  had  been  applied  to  their  satisfaction;  but  it  ap- 
peared  that  the  defendant's  agent  had  directed  the  sheriff  not 
to  sell  under  these  vnrita,  although  they  had  not  been  with- 
ilrawn,  nor  had  the  sheriff  been  paid  or  tendered  his  fees.  The 
defendants  claimed  title  from  Perry  under  an  assignment  of  a 
mortgage  prior  to  the  lien  of  the  execution  under  which  the 
plaintiff's  lessor  purchased.  This  mortgage  was  impeached  as 
fraudulent  between  the  mortgagor  and  Perry.  There  was  a 
verdict  for  the  plaintiff,  and  the  defendants  appealed. 

Eo^g,  for  the  defendants.  A  seal  was  absolutely  necessary  to 
every  writ  that  issued  to  a  sheriff  of  a  county  other  than  that  in 
which  the  court  was  held:  Act  of  1797.  Eev.  c.  474,  sec.  5;  Gov- 
ernor V.  McBae,  3  Hawks,  226.  The  decision  of  the  judge  be- 
low  virtually  gave  to  the  sheriff  the  power  to  determine  what 
was  valid  process  and  what  was  not;  whereas  his  office  was 
strictly  executive.  If  the  vend.  ex.  was  invalid  for  want  of  a 
seal,  the  prior  fi.fa.,  which  had  been  returned  at  the  time  of 
the  sale,  could  not  authorize  it:  Borden  v.  McKinnie,  4  Hawks, 
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279  [15  Am.  Deo.  519];  Amyett  v.  Backhouse,  8  Mar.  63;  EUar 
T.  Bay,  2  Hawks,  568. 

Oaston  and  Badger,  for  the  plaintiff.  The  want  of  a  aeal  did 
not  invalidate  the  vend,  ex,;  if  the  sheriff  ohose  to  act  under  it, 
a  purchaser  was  not  affected  by  the  want  of  form:  1  Archb.  Pr. 
193,  324;  Gilb.  Ev.  40;  Bull.  N.  P.  234;  Peake  Ev.  50;  Jackson 
V.  FraU,  10  Johns.  387;  Cresson  v.  Stout,  17  Id.  116  [8  Am.  Dec. 
373].  A  sheriff  may  sell  land  under  tkfi./a,,  after  its  return, 
and  without  a  t^end.  ex.  The  case  of  Barden  v.  McKinnie  de- 
pends on  its  own  peculiar  circumstances,  and  is  inconsistent 
with  the  cases  of  Wheaion  v.  Saxton,  4  Wheat.  503;  Ibomer  ▼. 
Purkey,  1  Mill,  323  [12  Am.  Deo.  634];  Ihyloe  v.  Gaakins,  1 
Dot.  Law,  295.  The  plaintiff's  title  was  good  under  the  execu- 
tion in  favor  of  the  defendants:  Haywood  v.  HUdrelh,  9  Mass. 
893;  PreacoU  v.  Wright,  6  Id.  20. 

Henderson,  C.  J.  A  writ  issued  to  another  county  must  be 
under  the  seal  of  the  court  from  which  it  issues.  Without  a 
seal  it  confers  no  power  on  the  sheriff;  and  his  acting  under  it 
can  not  give  it  validity.  This  has  heretofore  been  ruled  in  this 
court,  in  the  case  of  The  Oovemo^  v.  McBae}  The  act  of  1797, 
Bev.  c.  474,  sec.  5,  dispensing  with  the  sealing  of  process  in  the 
cases  mentioned  in  it,  operates  only  in  those  cases.  And  it  is 
a  Ru£&cient  answer  to  say,  that  this  is  not  one  of  them,  and 
therefore  must  be  governed  by  the  general  rule.  But  if  that 
act  has  any  effect  in  this  case,  it  is  to  show  that  a  seal  is  here 
necessary.  For  if  by  the  general  rule  it  was  not,  why  make  the 
exception  ? 

It  is  next  contended,  that  the  levy  under  the ,^ert/acia«  issued 
from  New  Hanover  county  court,  and  returned  to  the  succeeding 
session  of  that  court,  levied  on  the  lot  in  dispute,  gave  the 
power  to  sell;  and  that  although  this  case  may  be  embraced  by 
the  reasoning  of  the  court  in  delivering  the  opinion  in  the  case 
of  Barden  v.  McKinnie  [15  Am.  Dec.  519],  yet  the  facts  are  very 
different.  There  the  indorsement  of  the  levy  was  not  made  till 
long  after  the  return  of  the^./a.,  the  sale  was  not  made  until 
more  than  two  years  after  its  return  day;  and  in  the  mean  time 
the  defendant  in  the  execution  had  died.  Here,  the  levy  was 
indorsed  at  the  proper  time,  the  sale  made  shortly  after,  and  in 
the  life-time  of  all  the  parties.  It  is  admitted  that  the  case  re* 
ferred  to  is  a  much  stronger  one  than  this.  But  the  principle 
is  the  same,  to  wit,  that  a  sale  of  lands  under  a^.ya.  is  in  virtue 

1.  8  Hawks,  236. 
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of  a  power,  and  not  of  a  property  in  the  thing  sold.  The  latter 
is  the  case,  as  regards  goods.  By  the  seizure,  the  sheriff  ac- 
quires a  qualified  property  in  them,  and  may  maintain  an  action 
founded  on  that  right  of  property,  qualified  to  be  sure,  but  still 
it  is  a  right  of  property.  He  stands  charged  to  the  plaintiff  in 
the  Ji, /a.  for  their  value;  and  the  debtor  is  discharged  to  the 
Fame  amount.  It  is  in  virtue  of  this  property,  that  he  makes 
the  sale;  and  he  needs  not  a  venditioni  exponas^  to  confer  it. 
He  had  it  before.  A  vendiiioni  exponas  only  puts  him  in  con- 
tempt for  not  selling. 

But  in  regard  to  a  levy  on  lands,  it  is  far  otherwise.  The 
sheriff  makes  no  seizure;  is  not  liable  for  the  value;  the  debtor 
is  not  discharged  to  that  or  any  amount;  the  sheriff  acquires 
no  possession.  He  only  sells  the  defendant's  estate  in  the 
lands.  He  does  not  deliver  possession  to  the  purchaser  as  he 
does  in  the  sale  of  goods,  but  only  clothes  him  with  the  de- 
fendant's estate,  and  leaves  him  to  acquire  possession  as  he  can. 
This  shows  very  clearly  that  the  sheriff  sells  by  virtue  of  a 
power,  and  not  by  virtue  of  a  property  of  any  kind.  When, 
therefore,  that  which  gives  the  power  is  withdrawn,  the  power 
ceases.  As  a  venditioni  exponas  can  give  no  power  to  sell,  it  is 
argued  that  ex  necessitate  the  power  given  by  the  fi.  fa.  must 
remain.  The  argument  would  prove  much,  were  it  true.  For 
although  it  is  admitted  that  a  vendUioni  exponas  confers  no 
power  to  sell  in  the  case  of  a  chattel  levied  on  under  Afi.fa., 
because  the  power  existed  before,  and  therefore  could  not  be 
conferred  again,  yet  where  the  power  did  not  exist  before,  that 
reason  fails;  and  if  not  conferred  by  the  venditioni  exponas,  it 
does  not  exist.  The  reason  ex  necessUaie  is  therefore  turned 
against  the  defendant.  In  these  cases  we  have  considered,  and 
must  consider,  that  a  venditioni  exponas,  or  order  of  sale,  by 
whatever  name  it  be  called,  changes  its  character  from  that 
which  it  bears  where  there  has  been  a  levy  on  goods.  There  it 
confers  no  power  to  sell,  because  the  power  existed  before. 
But  in  the  case  of  a  levy  on  lands,  it  confers  the  power  of  sale, 
for  the  very  contrary  reason.  Where  goods  are  levied  on  under 
an  attachment,  and  they  are  afterwards  ordered  to  be  sold;  or 
where  lands  are  levied  on  by  a  constable,  and  returned  to  court, 
and  ordered  to  be  sold,  the  order  of  sale,  whether  it  be  called 
simply  by  that  name,  or  dignified  with  the  name  of  venditioni  ex* 
ponas,  is  the  writ  which  gives  the  sheriff  power  to  sell.  The 
very  same  reasoning  is  applicable  to  an  order  to  the  sheriff  to 
proceed  to  sell  land  levied  on  by  a  Ji.  fa.  which  has  been  re- 
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turoedy  and  the  power  of  acting  under  it  thereby  withdrawn  or 
expired.  So  also  where  an  heir  is  sued  on  his  ancestor's  bond, 
and  he  confesses  and  sets  out  assets,  and  the  plaintiff  accepts 
them,  a  venditioni  exponas  or  order  to  sell  them  issues.  And 
certainly- in  this  case  no  power  existed  before,  and  independ- 
entiy  of  the  writ. 

As  to  the  sheriff's  having  in  his  hands  writs  of  Ji./a.  against 
the  same  defendant,  at  the  instance  of  the  Cape  Fear  bank, 
that  gave  the  sheriff  no  power  to  sell.  For  he  was  directed  by 
the  agent  of  the  Gape  Fear  bank  not  to  sell  under  them.  And 
this  order  given  by  parol  without  withdrawing  the  writ,  was 
good;  at  any  rate,  the  sheriff  obeyed  the  order  and  did  not  act 
under  the  writs.  And  this  is  not  like  a  case  where  a  person 
has  various  powers  to  do  an  act,  and  does  it;  a  misreciial  of  the 
power  afterwards,  under  which  power  he  could  not  rightfully 
do  it,  will  not  vitiate  the  act.  He  did  it  under  all;  and  if  either 
was  good,  the  act  is  effectual;  and  his  miscecital  shall  not  preju- 
dice. He  did  not  act  nor  profess  to  act  under  the  bank  execu- 
tions. The  directions  of  the  agent  were  good  without  paying 
the  fees;  and  especially  if  acquiesced  in  by  the  sheriff. 

We  can  not  examine  into  the  grounds  of  the  decisions  in  our 
sister  states,  for  want  of  their  laws  in  regard  to  these  writs  of 
fi.  fa.  There  must  be  something  in  them  to  warrant  the  de- 
cisions, or  we  misunderstand  the  common  law. 

It  is  asked,  if  the  sheriff  made  a  levy  on  lands,  and  went  out 
of  office,  is  he  to  sell?  I  imagine  not.  Indeed  I  say  not. 
And  yet,  if  the  plaintiff's  argument  is  sound,  he  must.  And  if 
so,  all  sales  made  by  succeeding  sheriffs,  where  their  predecessors 
had  made  a  levy  on  lands,  would  be  set  aside.  For  they  baye 
uniformly  been  made  by  the  successors,  under  writs  of  venditioni 
exponas..  Nor  will  the  application  of  the  surplus  in  the  sher- 
iff's  hands  (after  applying  what  he  chose  to  the  vendUioni  ex- 
ponas) to  the  bank  executions,  alter  the  case;  that  is,  make  it  a 
sale  under  the  bank  executions.  This  is  only  matter  of  evi- 
dence, and  is  entirely  contradicted  by  the  full  proof  to  the  con- 
traiy .  As  this  case  is  to  go  back  for  a  new  trial,  I  imagine  that 
it  is  within  the  power  of  New  Hanover  county  court  to  affix 
their  seal  to  the  vendUioni  exponas  now,  if  it  was  omitted  fay 
mistake;  that  is,  if  it  was  intended,  the  vendUioni  exponas  eihould 
be  a  genuine  writ.  I  make  this  suggestion,  that  the  parties 
may  meet  on  equal  terms  at  the  next  trial. 

By  CouBT.    Judgment  reversed. 


Deo.  1831.]      Den  v.  Bank  of  Cape  Feab.  727 

Cited  to  the  following  points:  Every  writ  which  is  to  be  ezecated  beyond 
the  limits  of  the  county  in  which  it  is  issued,  must  be  sealed:  Frteman  v. 
Lewis,  5  Ired.  Law,  96;  land  does  not,  like  goods,  vest  in  the  sheriff  under  a 
/L/a.^  and  therefore  he  can  not  sell  land  without  a  vencf.  ex.:  <S^nit^  v.  Spencer , 

3  Id.  264;  a  sale  of  land  by  the  sheri£^  after  a  return  of  iikefi./a,,  and  with* 
•out  a  new  writ,  is  made  without  authority,  and  passes  no  title:  Tarhmion  v. 
Alexandery  2  Dev.  &  B.  Law,  92;  Love  v.  QateSf  2  Lred.  Law,  16;  issuing  a 
vend.  ex.  is  the  proper  course  after  the  return  of  %fi,  fa, :  Samuel  v.  Zaehery, 

4  Id.  379;  amendment  is  a  matter  of  course,  as  to  the  affixing  of  seals  to  eze« 
■cutions,  when  they  have  been  omitted  by  the  negligence  or  ignorance  of  the 
-derk,  and  no  third  person  claiming  under  one  of  the  parties  to  the  execution 
48  affected  thereby:  Pureell  v.  McFarland,  1  Id.  35;  the  fact  that  an  execution 
was  not  taken  from  the  sheriff  makes  no  difference,  if  he  was  directed  not  to 
sell  under  it^  and  did  not,  in  fact,  sell  under  it:  leler  ▼•  Colgrotfet  76  N.  0. 
343. 

In  Thompeon  ▼.  Chaveau,  18  Am.  Deo.  246,  it  was  deeided  thst^  io  Lovis* 
laiia»  hJL/cu  does  not  authoriie  a  levy  on  real  estate* 


EQUITY  CASES 


or  THX 


SUPREME  COURT 

ov 
NORTH  OABOUNA. 


MoNaib  t;.  Ragland. 

[2  Djbvjuucux  Bquxtt,  43.] 
PliAINTIFF  MAT  SXTB  OUT  AS  MANY  ExSCUnONB  AS  HB  ChOOSU  OH  the 

judgment;  bat  if  he  executes  them  wrongfuUy  or  irregularly,  it  ia  at  hi» 
peril. 
Iv  A  Plaintiff  Sites  out  a  Fi.  Fa.  and  a  Ca.  Sa.,  the  Utter  can  not  be- 
executed  until  the  former  is  returned. 

Motion.  SeaweU,  Gaston,  and  Badger,  for  the  plaintiff,  at 
this  term,  moved  for  several  writs  of  ^.  fa,  on  the  decree  entered 
against  the  defendant  at  the  last  term  (1  Dev.  Eq.  516),  directed 
to  the  sheriffs  of  several  different  counties.  They  suggested 
that  the  defendant  removed  Ins  slaves  from  county  to  county,, 
so  as  to  prevent  them  from  being  seized.  The  counsel  admitted- 
that  such  practice  had  not  been  common  in  North  Carolina,  bai 
contended  that  it  was  well  settled  in  England:  Tidd's  Pr.  1032; 
PHmrose  v.  Gibson,  16  E.  0.  L.  78;  Mitier  ▼.  PameB,  1  Id.  414. 

Nash  and  Winston,  for  the  defendant. 

BunriH,  J.    A  motion  has  been  made  in  this  case,  for  liberty^ 
to  sue  out  two  or  more  writs  of  fieri/acias  to  different  counties. 
Such  a  practice  has  not  yet  prevailed  generally  in  this  state;, 
though  in  one  part  of  it,  I  learn,  that  at  one  time  it  was  common 
to  return,  in  vacation,  a  writ  to  one  county,  and  take  out. 
another  for  a  different  county.    The  convenience  and  utility  of 
the  practice  are  so  apparent,  that  the  court  felt  from  the  begin- 
ning no  difficulty  in  granting  the  motion,  but  the  want  of  a. 
precedent.    It  is  just  and  reasonable  to  give  a  creditor  every 
facility  for  the  security  and  collection  of  his  debt;  which  is  th» 
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more  neoessaij  here,  since  a  most  valuable  portion  of  the 
property  of  our  citizens  is  so  easily  removed  from  one  county  to 
another.  And  we  are  glad  to  find,  that  it  is  a  well-known  pro- 
ceeding in  England,  to  sue  out  as  many  executions  as  the  party 
chooses;  he  taking  care  how  he  uses  them.  For  if  he  abuse- 
the  process,  the  court  would  unhesitatingly  set  it  aside,  and 
leave  him  exposed  to  the  action  of  the  person  aggrieved.  If  he 
sue  out  a  fi,  fa,  and  proceed  on  it,  he  can  not  execute  a  ca.  sa. 
until  a  return  of  the  other,  and  a  proper  credit  on  the  process 
against  the  body.  This  is  necessary,  that  the  officer  may  know 
the  sum  for  which  he  detains  the  prisoner.  And  he  levies  both 
writs  otfi./a,  under  a  responsibility  for  seizing  too  much.  He- 
must  take  care  not  to  sell  upon  the  second  seizure,  until  he  ha» 
done  so  under  the  first,  and  given  the  proper  credit. 

Mr.  Tidd  states  the  suing  out  of  two  writs  otfi.fa.  to  be  a 
settled  practice:  Tidd'sPr.  1032,  and  the  cases  of  MiUerv.  Par* 
neU  and  Primrose  v.  Oibson  are  instances  of  ekfi.fa.  and  a  ca» 
sa.  issued  at  once.  There  were  motions  to  set  them  aside;  but 
the  court  said  it  was  perfectly  regular,  only  the  ca.  m.  could 
not  be  acted  on  after  a  levy  of  they!. /a.  until  either  a  sale  or 
due  discharge  of  the  effects.  The  result  of  our  examination  is, 
that  the  plaintiff  may  sue  out  what  executions  and  as  many  of 
them  as  he  chooses;  but  he  acts  on  them  vnx>ngfully  or  irreg* 
ularly,  at  his  peril. 

By  OouBT.    Motion  allowed. 


Belied  on  as  anthority  for  the  position  that  tkJLJa,  and  a  eo.  «i.  may  he- 
mied  oat  at  the  same  time,  provided  the  hitter  ia  not  exeoated  nntil  the  former 
ia  retamed,  in  FerraUy.  Brickell,  5  Ired.  Law,  69,  and  in  Wheeler  v,  BouehelU^ 
Id.  585. 

In  Hudson  v.  DangtrJUld^  20  Am.  Dec.  297,  it  was  decided  that  in  Loniai* 
I  la,  two  exeootiona  could  not  issue  at  the  same  time  on  the  same  Judgment.. 


WrLUAMS  V.  Williams. 

[9  DxTSBKUX  Equttt,  CO.] 

BirmtooATioN  of  ADiamsTRAToa  to  Rights  of  Cbeditobs. — ^An  admin* 
istrator  who  has  in  good  faith  and  for  the  benefit  of  the  estate  paid  th» 
*  debts  of  his  intestate,  beyond  the  personal  assets  in  his  hands,  may  iik 
equity  be  subrogated  to  the  rights  of  the  creditors,  and  recover  from  th» 
heir  the  amount  so  overpaid;  but  if  he  knew  that  the  estate  was  inaolv- 
ent^  and  voluntarily  paid  the  debts,  with  the  view  of  making  the  heir 
his  debtor  and  removing  from  the  proper  forum  the  question  of  debt  or 
BO  debt,  he  is  not  entitled  to  relief. 
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Bill  in  equity.    The  bill  alleged  that  John  Williams  died  in- 
testate and  possessed  of  a  large  personal  estate,  the  administra- 
tion on  which  was  committed  to  the  plaintiffs'  testator,  who  was 
his  brother;  that  the  affairs  of  the  intestate  were  in  much  con- 
lasion  and  heavy  debts  existed  against  his  estate,  which  plaint- 
iffs' testator  had,  from  motives  of  kindness,  and  with  a  yiew  to 
prevent  the  accumulation  of  costs,  paid  off,  relying  for  his  in- 
demnity upon  the  large  amount  of  personal  estate  in  his  hands; 
that  after  the  death  of  their  testator,  upon  a  settlement  of  his 
accounts,  it  appeared  that  he  was  a  creditor  of  hia  brother's 
•estate  to  the  amount  of  three  thousand  six  hundred  and  forty- 
nine  dollars  and  twenty-seven  cents,  of  which  sum  the  plaiutijBb 
liad  received  from  the  administrator  de  bonis  non  of  John  Wil- 
liams the  sum  of  two  thousand  six  hundred  and  sixty-seven  dol- 
lars and  thirty-four  cents,  by  the  payment  of  which  the  personal 
estate  was  exhausted.     The  bill  then  charged  that  John  Wil- 
liams left  a  large  amount  of  real  estate,  which  had  descended  to 
iiis  heirs,  the  defendants,  and  prayed  that  the  plaintiffs  might 
Teceive  therefrom  the  balance  due  to  their  testator.     The  de- 
fendants demurred  to  the  bill  for  want  of  equity.    The  judge 
sustained  the  demurrer  and  dismissed  the  bill,  and  the  plaint- 
iffs appealed. 

Devereux^  for  the  plaintidb,  was  to  have  argued  the  oase,  bat 
the  court  called  on 

Badger^  for  the  defendants. 

BuTFXN,  J.  The  demurrer  rests  on  two  positions:  the  first  is, 
that  an  administi'ator  makes  payments  beyond  the  personal  as- 
sets at  his  own  risk,  and  can  not  found  a  claim  against  the  heir 
oipon  such  overpayments  under  any  circumstances;  the  second, 
that  if  he  can  recover  back  the  money  at  all,  he  has  a  remedy 
fit  law. 

The  bill  is  founded  on  a  plain  principle  of  natural  justice. 
It  is,  that  the  defendants  are  bound  in  conscience  to  pay  the 
plaintiffs  the  money  which  their  testator  paid  in  discharge  of 
the  defendants'  debts.  In  this  stage  of  the  case,  we  must  take 
the  debts  thus  paid  off  to  be  true  ones,  and  that  Isaac  Williams 
really  paid  the  sum  of  three  thousand  six  hundred  and  forty- 
nine  dollars  and  twenty-seven  cents,  over  and  above  the  assets 
which  came  to  his  hands;  and  that  his  executors  have  received 
ot  that  only  the  sum  of  two  thousand  six  hundred  and  sixty- 
seven  dollars  and  thirty-four  cents  from  the  administrator  ds 
ftontsnon;  and  that  the  personal  estate  is  exhausted.     If  the 
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personal  assets  had  been  sufficient,  there  can  be  no  doubt  of 
the  right  of  the  administrator  to  be  reimbursed  out  of  it,  foranj 
payments  made  by  him.  His  executors  might  retain  the  spe- 
cific effects  until  their  testator's  demand  should  be  liquidated; 
or  in  this  court  his  accounts  would  be  settled,  and  a  satisfac- 
tion decreed  out  of  the  personal  assets,  upon  a  bill  against  the 
administrator  de  bonis  non.  If  the  personal  estate  be  fully  ad  • 
ministered,  the  same  equity  exists  against  the  heir.  The  pay- 
ment by  the  administrator  was  not  officious.  It  is  not  the  act 
of  a  stranger,  who  endeavors  to  make  one  his  debtor  by  paj- 
meuts  on  his  account,  against  his  will  and  without  his  request. 
If,  indeed,  the  administrator  had  known  the  personal  estate  was 
insolvent,  and  voluntarily  paid  debts  beyond  it,  that  might  be 
taken  to  be  with  a  view  of  intermeddling  with  things  that  did 
not  concern  him,  and  place  him  on  the  footing  of  an  officious 
stranger.  He  would  not  be  permitted  by  an  act  of  mere  unau- 
thorized forwardness,  beyond  his  known  obligations  and  duty, 
to  make  himself  the  creditor  of  the  heir,  and  draw  into  this  ju- 
risdiction a  question  purely  legal — debt  or  no  debt.  But  the 
bill  states  here  the  embarrassments  of  the  estate,  its  large  but 
uncertain  amount,  and  that  the  payments  were  made  by  the  ad- 
ministrator from  the  best  motive,  namely,  to  save  costs,  and  pro- 
mote the  interest  of  the  defendants,  who  were  his  nephews  and 
nieces.  I  think  a  demand  thus  arising  can  not  but  be  felt  by 
everybody  to  be  just,  and  entitled  to  satisfaction  in  some  court. 
Then  as  to  the  jurisdiction  of  this  court:  It  is  denied,  be- 
cause there  is  a  remedy  at  law.  It  is  said  that  the  question  of 
debt,  or  not,  is  one  of  law.  True;  but  for  many  debts  which 
the  law  recognizes,  a  remedy  may  be  sought  in  equity.  Thus 
debt  by  simple  contract  to  the  executor  himself  may  be  en- 
forced here,  and  a  discovery  had  of  the  real  estate.  In  truth, 
however,  the  demand  of  these  plaintiffs  is  not  a  debt  for  which 
an  action  would  lie  at  law,  either  against  the  heir  or  adminis- 
trator de  bonis  non;  or  at  any  rate,  it  is  a  very  doubtful  right. 
It  is  for  money  paid  by  the  first  administrator  himself.  Can 
that  be  said  to  be  a  debt  from  the  intestate  to  the  administrator, 
for  which  an  action  at  law  can  be  sustained  against  the  heir  or  ad- 
ministrator de  bonis  non,  as  such  ?  I  suppose  not,  because  it  had 
its  origin  since  the  death  of  the  intestate.  It  is  only  a  debt  in 
this  court,  upon  its  principle  of  substitution;  which  places  the 
administrator  here,  as  the  law  does  an  assignee  of  the  debt. 
No  injury  can  arise  to  the  heir,  but  rather  a  benefit  by  the 
juiisdiction.    The  personal  estate  is  still  the  primary  fund,  and 
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hence  the  admiDistrator  de  bonis  nan  is  a  necessary  party,  and 
the  heir  is  at  full  liberty  to  show  assets  in  the  lands  of  either 
the  first  or  last  administrator.  The  debt  is  fixed  conoIosiTely 
by  a  jadgment  at  law  against  the  administrator,  unless  the  heir 
can  show  collusion.  But  here  he  is  at  liberty  to  contest  th& 
debt  himself,  with  the  aid  of  the  administrator. 

Bat  even  if  there  was  a  remedy  at  law,  it  must  inyoWe  on 
account  of  the  whole  administration  by  the  first  administrator; 
and  that  per  se  is  a  proper  ground  of  jurisdiction  in  equity^ 
concurrently  with  a  court  of  law. 

By  Court.  Declare,  that  the  plaintiffs  have  the  right  in  this 
court  to  be  substituted  in  the  place  of  those  creditors  of  the 
intestate,  whose  debts  the  testator  of  the  plaintiff  paid  in  good 
faith,  so  far  as  those  debts  exceeded  the  personal  assets  of  the 
intestate,  which  came  to  the  hands  of  the  plaintiff  or  their  tes- 
tator. Declare  further,  that  such  right  of  substitution  exists 
against  the  present  personal  representative  of  the  intestate,  and 
against  his  heirs,  after  the  personal  estate  shall  have  been  ex- 
hausted; and  reverse  the  decree  of  the  court  below,  with  costa 
against  the  appellees,  and  letnaDd  the  cause. 


SubrogatioN'Who  Entttled  to. — See  Trumbo  v.  Sontmcy^  16  Am, 
I)eo.  103,  and  note.  105;  RovileU  v.  Orkvt^a  Syndics^  13  Id.  296^  and  note^ 
297. 


Bbotten  V.  Batemak. 

[3  Dbtssbdz  Bquitt,  115.] 
A  Ck>naT  or  Equrrr  has  Jubisdiction  or  a  Sirrr  bt  a  Lboatkb  against  the 

ezeontor  of  an  executor,  who  has  in  hia  hands  funds  of  the  first  teatatoc, 

although  there  be  a  surviving  co-executor. 
CaxDrroRS  can  nctt  Sub  thx  Exsouroa  ov  an  Exsoutob,  where  a  oo^ezaon* 

tor  survives,  unless  there  be  collusion  or  the  insolvency  of  the  surviving 

executor. 
Payment  bt  thx  Exxouroa  ov  Onx  ov  Two  Co-exboittobs  to  the  survivor^ 

discharges  tho  estate  of  the  deceased  executor  from  further  rasponsibil* 

ity  for  that  sum  to  anybody. 
Lbqatees  mat,  in  Equity,  Eniorcx  Payment  against  both  the  executor  of  a 

deceased  executor  and  the  surviving  executor  of  the  funds  in  their  hands 

respectively. 
Co-executors  are  Liable  for  each  other's  acts;  but  they  are  not  Jointly  lia» 

^ble  in  the  first  instance.    He  who  received  the  fund  is  primarily  liaUs^ 

and  the  other  only  in  case  of  his  default. 

Bill  filed  in  1818  by  Brotten  and  wife  against  Levi  and  Ben« 
i^oiu  Bateman,  executors  of  John  Bateman,  deoeased,  who  had 
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"been  the  former  husband  of  the  feme  plaintiff,  for  an  account  of 
the  estate.  It  charged  that  she  dissented  from  the  will.  The 
defendants  answered  jointly,  admitting  their  joint  administra- 
tion. Both  defendants  died  pending  the  suit,  and  in  1820,  a 
l)ill  of  revivor  was  filed,  which  charged  that  Benjamin  Bate- 
man  died,  and  made  Daniel  Bateman  and  James  Wood  his  ex- 
-ecutors,  who  took  into  their  possession  the  assets  of  John  and 
Benjamin  Bateman  to  the  value  of  ten  thousand  pounds;  that 
Benjamin  died  first,  whereby  the  administration  survived  solely 
to  Levi,  who  had  reduced  into  his  possession  all  the  property  of 
his  testator,  John;  that  Levi  then  died,  having  made  Harman 
Bateman  and  John  Bateman,  jun.,  his  executors,  who  reduced 
into  their  possession  all  tbe  assets  of  the  first  testator,  John, 
and  also  those  of  Levi.  The  prayer  was  for  process  against 
Harman  and  John,  jun.,  only,  and  that  the  suit  might  stand  re- 
vived against  them,  which  was  accordingly  so  ordered.  In 
1823,  Eunice,  the  wife,  died,  and  her  surviving  husband,  having 
administered  on  her  estate,  then  filed  a  second  bill  of  revivor 
against  Harman  and  John,  the  executors  of  Levi,  and  the  suit 
was  again  revived  against  them.  In  1827,  on  leave  granted  to 
amend  and  revive,  the  plaintiff  filed  an  amended  bill  and  bill 
of  revivor,  in  which  he  set  out  the  former  proceedings,  and 
charged  that  in  the  bill  of  1820,  it  was  alleged  by  mistake  that 
Benjamin  Bateman  died  first,  and  that  Levi  possessed  himself  of 
all  the  effects  of  their  testator,  John.  The  amended  bill  charged, 
according  to  what  was  alleged  to  be  the  truth,  that  Benjamin 
survived  Levi;  that,  in  fact,  a  large  part  of  the  estate  of  John, 
the  first  testator,  was  in  the  hands  of  both  Levi  and  Benjamin, 
and  that  it  came  to  the  hands  of  their  respective  executors, 
with  large  amounts  of  their  own  respective  estates;  a  devaslc^ 
vU  by  Benjamin  of  the  assets  of  John  was  also  charged,  and 
that  a  sufficiency  of  Benjamin's  estate  to  make  good  the  same 
had  come  into  the  hands  of  his  executors.  The  prayer  was  for 
process  against  the  executors,  and  that  the  suit  should  stand 
revived  against  them.  Tbe  bill  was  answered  by  Daniel  Bate- 
man, who  survived  Wood.  He  denied  that  Benjamin  survived 
Levi,  and  that  any  assets  of  John,  sen.,  came  to  tbe  hands  of 
Wood  or  himself,  or  that  Benjamin  had  any  of  those  assets  in 
his  hands  when  he  died.  He  alleged  that  Benjamin,  in  bis  life- 
time, had  paid  all  that  he  ever  had  to  creditors,  legatees,  or  his 
co-executor,  Levi.  He  admitted  that  he  had  in  his  bands  assets 
of  Benjamin,  and  averred  that  in  1817,  a  settlement  of  the  ad- 
ministration was  had  between  the  two  executors,  Benjamin  and 
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Levi,  on  which  it  was  foand  that  LeTi  had  in  his  hands  all  th» 
estate,  except  the  sum  of  eighty-five  dollars  and  eightj-fiva- 
cents;  that  it  was  then  agreed  that  Benjamin  should  pay  thai 
sum  to  the  legatees  on  accouut  of   their  legacies,  and   thai 
the  defendant  had  done  so  since  Benjamin's  death. 

The  caase  came  on  for  a  hearing  at  September  term,  1830, 
and  a  reference  was  made  to  the  master  to  take  an  accoant  of 
the  assets  of  John,  the  elder,  which  came  to  the  hands  of  his 
execntors,  Benjamin  and  Levi,  and  of  the  same  assets  which 
came  to  the  defendant,  Daniel,  Benjamin's  execator,  and  also* 
of  those  of  Benjamin  which  came  to  the  defendant's  hands. 
The  master  reported  the  account  of  the  receipts  and  disburse- 
ments of  the  assets  of  John  Bateman,  the  original  testator,  oi^ 
which  a  balance  of  two,  hundred  and  ninety-six  dollars  and 
fourteen  cents  was  found  due  to  the  plaintiff;  that  the  adminis- 
tration of  Levi  and  Benjamin  was  joint  throughout  up  to  the 
death  of  Benjamin;  that  Daniel  had  assets  of  Benjamin  to  a 
much  larger  amount  than  the  sum  reported  in  the  plaintiff's 
favor,  but  that  it  did  not  appear  that  any  assets  of  John  had 
come  to  Daniel's  hands.    The  defendant  excepted  to  this  report, 
because  the  master  charged  the  executors,  Levi  and  Benjamin, 
jointly,  although  Levi  survived  Benjamin,  and  without  any 
proof  that  the  latter  has  wasted  any  of  the  estate,  or  retained 
any  of  it  unaccounted  for.     The  gudge,  however,  confirmed  the 
report,  and  at  the  next  term,  the  cause  was  heard  upon  the  re- 
port  and  the  pleadings  and  a  decree  was  pronounced  against 
the  defendant  alone,  for  the  sum  of  two  hundred  and  ninefy- 
six  dollars  and  fourteen  cents,  with  interest  and  costs,  from 
which  the  defendant  appealed. 

No  counsel  appeared  for  the  plaintiff. 

Badger,  for  the  defendant,  contended  that  a  decree  oould  not 
be  rendered  against  the  executor  of  a  deceased  executor,  where 
there  is  a  surviving  co-executor,  unless  upon  the  ground  that 
some  specific  articles  are  in  the  possession  of  the  defendant,  or 
of  collusion  between  the  defendant  and  the  surviving  executor: 
Beckley  v.  Doringion,  2  Eq.  Abr.  253;  VUerson  v.  Mair,  2  Yes. 
jun.  95;  Conway  v.  Slroude,  2  Freem.  188;  Benfidd  v.  Solomans, 
B  Ves.  77. 

BuFFiN,  J.  After  stating  the  case,  several  objections  are  now 
made  against  the  decree.  One  is  that  taken  in  the  exception 
made  below,  namely,  that  there  is  no  jurisdiction  here  against 
the  executor  of  a  deceased  executor  by  a  legatee,  where  a  co« 
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executor  survives,  unless  there  be  collusion  or  insolvency  of  the 
surviving  executor.  That  is  not  so,  in  our  opinion.  It  is  true 
as  to  creditors  of  the  testator.  It  is  also  true,  where  the  legatee 
proceeds  against  a  debtor  to  the  testator.  But  this  case  is  al- 
together different  from  those.  Monej  in  the  hands  of  the  ex- 
ecutor who  died  first  is  not,  properly  speaking,  a  debt  to  the 
estate,  but  a  part  of  the  estate  itself.  The  statute  of  limitations 
does  not  run  against  it:  Bailey  v.  Shannonhouse,  1  Dev.  Eq.  416. 
It  is  true,  the  surviving  executor  may  account  with  the  repre- 
sentatives of  the  deceased  executor,  and  receive  payment.  This 
is  necessary  for  the  benefit  of  creditors,  who  can  only  sue  the 
survivor.  Such  a  payment  will  discharge  the  estate  of  the 
deceased  executor  from  further  responsibility  for  that  sum  to 
anybody;  because  it  has  been  made  to  him  then  entitled  to  the 
possession  of  the  estate.  But  where  one  executor  is  made  liable 
to  the  legatee  for  the  acts  of  his  co-executor,  as  by  a  joint  ad- 
ministration; or  has  committed  a  devadavU;  or  has  the  effects  in 
his  hands  at  his  death,  and  no  account  has  been  had  therefor 
between  his  executor  and  the  surviving  executor,  a  l^atee  may^ 
by  a  suit  in  which  all  are  made  parties,  call  for  the  estate  be- 
longing to  him,  from  whatever  hand  holds  or  is  liable  for  it.  It 
is  a  favorite  principle  of  this  court  to  follow  the  fund,  wherever 
it  is;  and  this  for  the  benefit  of  him  who  is  entitled  to  it;  and 
also  for  the  benefit  of  another  who  is  answerable  for  that  fund» 
though  not  in  his  hands;  as  in  the  case  of  a  joint  administra- 
tion. We  are  therefore  of  opinion  that  the  decree  ought  not  to 
be  reversed  and  the  bill  dismissed,  as  to  Daniel  Bateman,  on 
this  ground.  The  trust  upon  which  it  was  originally  received 
attached  to  the  estate,  and  passes  with  it  to  the  executor  of  the 
executor,  until  it  has  been  accounted  for  and  paid  over. 

Another  objection  is,  that  the  decree -is  against  Daniel  Bate- 
man alone,  who  is  the  executor  of  Benjamin,  without  its  being 
ascertained  that  Levi's  estate  or  his  executors  are  insolvent,  and 
when  the  master  states  that  no  portion  of  John's  assets  came  te 
Daniel.  The  decree  seems  to  have  been  pronounced  in  this  re- 
spect upon  the  idea,  that  as  the  administration  had  been  jointly 
conducted,  the  executors  were  liable  for  each  other's  acts;  and 
being  so  liable,  Che  legatee  had  a  right  to  proceed  jointly  and 
severally  against  them,  upon  the  footing  of  contracts  at  law. 
The  first  part  of  the  proposition  is  correct.  But  the  last  is  not 
the  rule  of  this  court.  The  course  here  is  to  do  exact  justice 
between  all  persons  concerned;  and  hence  where  two  are  liable, 
in  general  both  must  be  before  the  court;  and  in  all  cases,  he 


736  Bbotten  v.  Bateman.  [N.  Carolina^ 

^ho  is  primarily  liable;  and  against  him  must  be  the  decree 
for  primary  payment.    For  instance,  at  law  a  surety  may  be 
«ued  alone.    But  that  can  not  be  done  in  equity.    All  the  par* 
ties  must  be  brought  in.    Again,  equity  may  decree  against  a 
surety;  but  never  that  he  pay  the  debt  in  the  first  instance,  nor 
•even  jointly  with  the  principal ;  but  only  that  if  the  creditor  can 
not  raise  it  from  the  latter,  then  he  may  from  the  former.     So 
as  between  co-executors,  they  may  be  jointly  liable  at  law,  but 
they  are  never  so  here.     In  this  court,  each  is  liable  for  what 
ts  in  his  own  hands.    It  is  true,  he  may  also  be  liable  for  what 
is  in  the  hands  of  the  others;  but  not  jointly.     He  is  not  liable 
lor  the  estate,  as  if  in  his  own  hands.     He  is  only  responsible 
tor  the  other,  and  after  him.     They  stand  as  reciprocal  sureties 
lor  each  other.     Hence,  although  Benjamin's  estate  may  be  ul- 
timately responsible  for  what  Levi  had  not  administered,  it  is 
cot  so  in  the  first  instance.     It  is  manifestly  unjust  that  he 
«hould  pay  the  debt  of  Levi,  while  the  estate  of  the  latter  is  well 
able  to  do  it.     If  he  did,  what  would  be  the  effect  f    Either 
Benjamin  must  lose  it  altogether,  or  begin  another  course  of 
litigation  with  Levi's  executors  to  recover  it,  in  which  all  the 
accounts  in  this  cause  must  be  retaken,  besides  an  account  of 
the  administration,  as  between  the  executors  themselves.    This 
is  another  reason  why  the  decree  is  erroneous.     For  the  very 
•ground  of  requiring  all  to  be  made  parties  is,  that  the  whole 
controversy  may  be  settled  in  one  suit. 

The  reference,  therefore,  ought  to  have  been  extended,  so  as 
to  take  an  account  of  the  receipts  and  disbursements  of  the  as- 
acts  of  the  testator,  John  Bateman,  by  each  of  his  executors,  as 
between  themselves,  as  well  as  the  joint  account  which  has  been 
taken;  and  also  an  account  of  the  assets  of  Levi  in  the  hands  of 
his  executors.  As  to  such  parts  of  the  estate  of  John  as  are  in 
the  hands  of  each  of  his  executors,  the  decree  ought  in  the  first 
instance  to  be  against  the  executor  of  that  executor,  if  he  hath 
assets  of  his  last  testator.  If  indeed  it  can  not  be  thus  satis- 
fied, then  tbe  decree  ought  to  require  the  estate  of  the  other  to 
pay  it;  because,  as  the  master  finds  a  joint  administration  (and 
no  exception  is  taken  to  the  report  on  the  fact,  or  to  any  item 
of  charge  or  disbursement,  and  the  report  was  properly  con- 
firmed), the  legatees  are  to  be  paid  at  all  events,  if  either  exec- 
utor be  solvent.  If  the  whole  be  found  in  Levi's  hands,  then 
his  estate  ought  to  pay,  if  able.  If  in  Benjamin's,  then  the  same 
rule  applies  to  him.  And  here  I  will  point  out  an  inadvertence 
of  tbe  master,  and  a  mistake  in  Daniel's  answer,  as  to  the  fact 
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of  the  assets  of  John  Bateman  coming  to  Daniel's  hands.  He 
may  not  have  any  now;  but  he  expressly  admits  that  Benjamin 
owed  the  estate  eighty-five  dollars  and  eighty-five  cents  at  his 
£eath,  which  he  says  that  he,  Daniel,  afterwards  paid  to  two  of 
lie  legatees.  If  indeed  the  accounts  were  kept  between  the 
'executors  so  loosely  as  to  make  it  impossible  for  the  master  to 
<letermine  in  the  hands  of  which  of  them  in  particular  the  assets 
are,  no  other  course  is  left  but  to  make  each  liable  equally ,  that 
is,  for  one  half  in  the  first  instance,  and  ultimately  for  the  other 
half,  if  not  obtained  from  the  co-executor's  estate.  For  they 
stand  as  sureties  for  each  other,  for  what  may  be  found  in  their 
hands  respectively;  and  if  that  can  not  be  ascertained,  then 
«ach  is  liable  for  one  half  himself,  and  as  the  surety  of  the 
other  for  the  other  half.  So  far,  then,  as  the  decree  makes 
Daniel  Bateman  alone  or  primarily  liable  for  the  whole,  it  is,  in 
the  present  state  of  the  case,  erroneous,  and  must  be  reversed 
with  costs  in  this  court;  and  the  cause  sent  back  with  direc- 
tions to  make  the  additional  inquiries  herein  mentioned,  and 
thereupon  proceed  to  a  decree. 

By  CouBT.  AfiSrm  the  decree,  so  far  as  it  establishes  the  right 
of  the  plaintiff  to  the  sum  of  two  hundred  and  ninety-six  dollars 
and  fourteen  cents,  as  the  share  of  his  intestate  Eunice,  in  the 
estate  of  John  Bateman,  and  reverse  the  residue  of  it  by  which 
the  defendant  Daniel  is  made  primarily  and  solely  liable  there- 
for, and  remand  the  cause  with  directions  to  inquire  how  much 
of  said  sum  was  in  the  hands  of  Benjamin  and  Levi  Bateman 
respectively,  in  their  life-time,  and  came  to  the  hands  of  their 
respective  executors;  and  if  any  part  thereof  be  found  in  the 
hands  of  Levi,  or  of  his  executors,  the  defendants  John  and  Har- 
man,  whether  the  assets  of  the  said  Levi  are  sufficient  to  answer 
the  same,  and  if  not,  whether  John  and  Harman  are  able  to  an- 
swer for  any  devastavit  of  the  assets  of  John,  the  elder,  or  Levi 
iheir  testator,  by  them  or  either  of  them  made;  and  also  with 
directions  to  take  all  other  steps  necessary  to  a  final  decision 
between  all  the  parties,  and  direct  that  the  plaintiff  pay  the 
costs  of  this  court. 


Cited  and  approved  in  Thompson  v.  McDonald,  2  Dot.  ft  B.  £q.  478,  and 
in  State  v.  Johnston,  8  Ired.  Law,  397»  on  the  point  that  a  legatee  may  main- 
tain an  action  against  the  executor  of  a  deceased  executor,  although  there 
bo  a  sorviving  oo-execntor;  and  in  Lancaster  v.  McBryde,  5  Ired.  Law,  424, 
<m  the  point  that  in  equity  a  creditor  can  not  sue  the  executor  of  an  executor, 
wfaott  a  oo-ezeeator  survives,  except  where  there  is'traud  or  collusion. 

Leabxutt  of  Exboutobs  lOB  Each  Otheb's  Acts. — SutherUmd  v.  Bruth,  11 
Jkm.  Deo.  383,  note  389;  Lenoir  v.  Winn,  6  Id.  697. 
Am.  nso.  Vol.  XXn— 47 
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ROBABBS  t;.  WOBTHAM. 

[2  DxTmux  Squbt,  ITS.] 

Dksgbvded  Lands  kcbt  Pat  all  Debts  for  which  the  real  estate  la  liable*  im 
exoneration  of  all  but  residuary  legacies,  or  of  other  landa  specificany  d^ 
vised  for  the  payment  of  debts;  and  if  creditors  go  upon  the  peraonal^^ 
the  legatees  may  have  indemnity  ont  of  the  realty. 

Hkik  mat  Indkmnift  Himselp  out  of  residue  of  {xsrsonalty,  where  he  hav 
paid  a  specialty  debt  of  his  ancestor;  bat  if,  after  the  payment  of  l^^adfls^ 
there  be  no  residue,  he  must  rest  under  the  burden. 

Legatees  will  be  Subrogated  to  the  rights  of  specialty  creditors,  whera- 
such  creditors  have  been  paid  out  of  the  personalty;  but  l^;atee8  can  not 
be  indenmified  out  of  the  realty,  unless  the  debts  were  a  chaige  upon  the 
heir. 

Sikple  Contract  Cbbditobs  can  not  have  Reooubsb  to  the  land  until  th» 
personalty  is  exhausted;  and  therefore  a  legatee  can  not  be  reimbursed 
out  of  the  land  for  a  simple  contract  debt  paid  out  of  his  legacy. 

Subscription  1*0  Stock  of  a  Compant  is  a  simple  contract  debt,  and  the 
legatee,  on  payment  of  it,  is  not  entitled  to  be  reimbursed  ont  of  the  real 
estate;  but  when  such  subscription  creates  a  specific  lien  on  the  stock 
itself,  and  the  stock  is,  by  the  charter  of  the  company,  made  real  estate^ 
a  specific  legatee,  on  payment  of  the  balance  due  on  the  subacription,  faa» 
a  right  to  be  indemnified  out  of  the  stock. 

Direction  by  Testator  to  Sell  Lands  ior  Patuent  ov  Dbstb,  and  if 
there  should  be  a  deficiency,  to  sell  such  other  property  as  his  wife  ahoald 
point  ont,  charges  the  wife's  legacy,  as  between  her  and  other  legiteei, 
but  does  not  exonerate  lands  descending  cum  onere. 

Personal  Estate  is  Primarilt  Llablb  for  payment  of  debts;  and  tha 
realty  is  not  liable  unless  it  is  clearly  and  expressly  so  made  by  the  tes- 
tator, and  merely  charging  the  land  is  not  sufficient  to  exempt  the 
personalty. 

Descended  Lands  Constitute  a  Primart  Fund  for  the  satisfactioii  of 
specialty  debts  and  specific  liens;  and  the  testator,  by  making  spedfie 
bequests  of  the  personalty,  manifests  his  intention  to  have  the  land  bear 
its  own  burden  unassisted. 

Order  in  Which  Funds  must  Pat  will  not  be  disturbed,  unless  a  plain- 
intent  to  alter  it  appears. 

Bill  in  equity.  John  Washington,  the  plaintifiTs'  testator,  in 
his  life-time,  subscribed  for  twenty-five  shares  of  the  stock  of 
the  Boanoke  Navigation  Company,  on  which  he  paid  sixty-five 
dollars  a  share,  leaving  thirty-five  dollars  on  each  share  still 
unpaid.  Bj  his  will,  he  appointed  the  plaintiffs  his  ezeoatois^ 
and  bequeathed  to  his  wife,  Delphia,  the  land  on  which  he- 
resided,  thirty  slaves,  all  the  household  furniture,  and  all  the- 
live  stocky  tools,  and  utensils,  on  the  plantation;  to  Maiy  H. 
Wortham,  two  slates;  and  to  James  L.  Wortham,  his  three- 
stills,  his  library,  and  his  blacksmith's  tools.  He  also  made- 
the  following  provision  for  the  payment  of  his  debts:  "  And  urn 
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to  my  just  debts,  I  would  have  them  paid  as  soon  after  mj  de- 
cease as  can  with  convenience  be  done,  and  for  that  purpose 
authorize  and  request  mj  executors  hereinafter  named,  te 
sell  mj  two  tracts  of  land,  one  lying  on  nap  of  Seed's  creek, 
etc. ;  one  other  tract  of  land  in  Halifax  county,  commonwealth 
of  Virginia,  lying  on  Little  Blue  Wiog.  Should  not  the  pro- 
ceeds of  the  land  be  sufficieut  to  pay  my  just  debts,  that  my 
executors  sell  other  property  such  as  my  wife  shall  direct,  to 
complete  the  payment  of  my  debts.  And  it  is  my  will  and  de- 
sire that  should  an  overplus  remain  of  the  proceeds  of  the  sales 
aforesaid,  then  the  same  shall  be  and  remain  with  my  wife,  te 
her  and  her  heirs  forever/'  After  the  testator's  death,  the  nav- 
igation  company  recovered  judgment  against  the  executors  for 
one  thousand  one  hundred  and  twenty-four  dollars  and  ninety- 
six  cents,  being  the  balance  due  on  the  subscription,  and  upon 
the  payment  of  the  judgment  issued  a  certificate  that  the  late 
John  Washington  was  the  owner  of  twenty-five  shares  of  the 
capital  stock  of  the  company.  The  plaintiffs  averred  in  their 
bill,  that  the  fund  provided  for  the  payment  of  the  debts  had 
proved  insufficient,  and  alleged  that  the  stock,  being  real 
assets,  had  descended  to  the  defendant's  wife,  who  was  the 
only  child  of  the  testator.  And  then  prayed  that  the  stock 
might  be  subjected  to  the  payment  of  the  debts  in  exoneration 
of  the  specific  legacy  to  the  plaintiff,  Delphia.  The  answer 
admitted  the  facts  stated  in  the  bill 

Badger  and  Devereux,  for  the  plaintiffs,  contended  that  the 
real  estate  not  devised  is  to  be  first  applied  to  the  payment  of 
debts,  as  between  the  heir  and  devisee,  and  also  as  between  the 
heir  and  a  specific  legatee:  Bland  v.  Lamb,  6  Madd.  412;  S.  0., 
Jac.  &  Wal.  399;  OaUan  v.  Hancock,  2  Atk.  424;  Aldrich  v. 
Cooper;  8  Yes.  393;  BMop  v.  Sharp,  2  Freem.  276;  LxUkms  v« 
Leigh,  Cas.  Temp.  Talb.  53;  Oneal  v.  Mead,  1  P.  Wms.  693; 
Rider  v.  Wager,  2  Id.  335;  Tipj^ng  v.  Tipping,  1  Id.  370;  DaviM 
V.  Gardiner,  2  Id.  189;  Fenhaulet  v.  Passayant,  Dick.  253;  Bon- 
ner V.  Bonner,  13  Ves.  379;  Jer.  Eq.  Jur.  539. 

Nash,  for  the  defendants,  cited  TaiU  v.  Narthwiche,  4  Yes.  816; 
Oiffina  V.  Steele,  1  Swans.  28;  BooOe  v.  Blundd,  1  Mer.  216; 
Milnes  v.  Slater,  8  Yes.  805;  BamewaU  v.  Candor,  3  Madd.  453; 
Stqphenaan  v.  Healhcole,  1  Eden,  37;  Doe  v.  Micklem,  6  East,  492; 
MeUiMh  V.  UeUish,  4  Yes.  45;  Bancox  v.  Jbbey,  11  Id.  179;  Dre- 
gonweU  v.  Sydenham,  3  Dow.  194;  WHkiMon  v.  Adams,  1  Yes.  ft 
Bea.  422;  Manning  v.  Spooner,  3  Yes.  114;  Leigh  v.  Lei^,  15  Id. 
103;  Bavces  v.  Warner,  Freem.  277 
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BuimNy  J.     Descended  lands  must  pay  all  debts  for  which 
the  real  estate  is  liable,  in  exoneration  of  all  but  residuary  I^pa- 
cies,  or  of  other  lands  specifically  devised  for  the  payment  of 
debts.     And  if  the  creditors  go  upon  the  persoDalty,  the  lega- 
tees may  have  an  indemnity  out  of  the  realty.     This  is  an  old 
rule  of  the  court  of  chancery:  Ch.  Cas.  2,  pi.  4.     It  is  founded 
on  this:  that  a  man  who  is  able  to  pay  all  his  debts,  and  has 
something  over  to  give  away,  may  give  it  as  he  chooses.      Se 
can  not,  indeed,  restrain  the  creditor  from  resorting  to  any 
fund  made  liable  to  him  by  law.     But  if  the  creditor  v^ill, 
through  mere  caprice  or  convenience,  go  upon  that  fund  which 
the  testator  meant  for  a  particular  donee,  instead  of  that  other 
left  open  alike  by  the  law  and  the  testator  for  his  satisfaction^ 
the  donee  shall  be  reimbursed  out  of  the  latter.    And  as  to 
debts  due  by  specialty  in  which  the  heir  is  bound,  this  princi- 
ple has  been  extended  to  the  protection  of  pecuniary  legatees 
— much  more  specific  legatees:  Eanby  v.  Roberts^  Amb.  127; 
OaUon  V.  Hancock,  2  Atk.  430;  Aldrich  v.  Cooper,  8  Ves.  396. 
If,  therefore,  the  heir  be  made  to  pay  such  a  debt,  he  may  re- 
instate himself  out  of  the  executor,  if  there  be  a  residue;  be- 
cause, both  at  law  and  in  this  court,  that  is  liable  before  land; 
but  if  there  be  no  residue,  but  only  things  given  away  in  l^gi^ 
cies,  he  can  not,  but  must  rest  under  the  burden.    E  converso,  if 
such  legacies  be  applied  to  the  discharge  of  such  a  debt,  the 
legatee  shall  be  reinstated  by  standing  in  the  place  of  the  sat- 
isfied creditor:  Hanby  v.  Roberts.    It  follows,  that  in  no  case  in 
England  can  the  legatee  be  reimbursed  out  of  the  land  for  a 
simple  contract  debt,  paid  out  of  his  legacy;  for  the  heir  was 
not  liable  for  that  to  the  creditor,  to  whose  rights  and  remedies 
only  is  the  legatee  substituted.    It  is  the  same  here;  because 
simple  contract  creditors  can  have  recourse  to  the  land  ouly 
after  exhausting  the  personalty,  and  therefore  the  legatee  can 
not  ask  the  land  to  replace  that  personalty,  which  would  be  an 
absurdity,  as  was  held  in  Miller  v.  Harwell  and  Johnson,  8 
Murph.  194. 

This  is  a  debt  by  simple  contract,  as  the  subscription  does 
not  purport  to  have  been  made  by  deed,  and  the  charter  does 
not  make  the  heir  liable.  Merely  as  a  debt,  then,  it  would  not 
entitle  the  plaintiff  to  relief.  But  the  charter  expressly  makes 
the  stock,  as  well  as  the  person  of  the  subscriber,  liable  for  a 
balance  due  on  it.  It  is  a  legislative  mortgage,  which  creates  a 
specific  lien:  Bev.  c.  959,  sees.  1,  8. 

In  that  case,  the  heir  or  devisee  of  the  land  has  the  same 
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right  to  ask  exoneration  out  of  the  general  residue  of  the  per- 
sonalty, as  he  had  in  the  case  of  the  specialty,  unless  the  an- 
cestor or  devisor  was  a  purchaser  of  the  estate  while  under  the 
incumbrance;  for  residuary  legatees  are  ex  vi  termini  only  en- 
titled to  the  surplus  after  payment  of  debts.  But  in  like  man- 
ner also  as  before,  specific  and  even  pecuniary  legatees  are  pro- 
tected, or  rather  are  to  be  indemnified.  Oneal  v.  Mead,  1  P. 
Wms.  693,  is  an  instance  of  this,  where  the  legacy  was  spe- 
cific, and  the  mortgaged  freehold  devised.  The  devisee  took 
it  cum  onere.  Rider  v.  Wager,  2  P.  Wms.  335;  and  Tipping  v. 
Tipping,  1  Id.  370,^  carry  the  rule  to  pecuniary  legacies.  In 
the  former  there  were  both  specific  and  pecuniary  legacies;  and 
it  was  held  that  neither  should  be  defeated,  but  the  devised 
land  must  pay  the  debt  with  which  it  was  specifically  charged. 
Much  more  is  this  the  case  where  the  land  descends;  for  such 
lands  are  liable  before  estates  devised,  which  are  always  spe- 
cific: Ch.  Cas.  2  pi.  4.  The  general  maxim,  however,  that  the 
personalty  is,  as  it  is  sometimes  called,  the  primary,  and  at 
others  the  natural  fund  for  the  payment  of  debts,  has  been 
much  pressed;  and  many  cases  cited  in  support  of  it.  Not  one 
of  them  is  denied;  but  they  are  misapplied.  They  relate  to 
the  case  of  land  devised,  charged  in  the  will  with  the  payment 
of  debts.  If  indeed  lands  be  devised  to  be  sold  for  the  express 
purpose  of  paying  debts  (as  is  here  directed  about  the  Blue 
Wing  and  Nap  of  Seeds  land),  and  the  surplus  given  away  afl 
money,  there  can  be  no  doubt  they  are  first  liable,  even  as  be- 
tween them  and  a  residuary  legatee,  unless  some  express  in- 
terest is  given  to  another  in  the  land  fund.  For  the  residue  is 
not  given  there  in  its  general  sense,  after  payment  of  debts; 
but  it  means  the  residue  of  the  personal  property  after  taking 
out  such  parts  as  are  before  given  away.  But  where  lands  are 
merely  charged,  a  question  arises.  Are  they  to  pay  before  or 
after  the  personalty  ?  And  the  general  rule  is,  that  unless  the 
contrary  clearly,  formally,  expressly,  appear,  the  personal  estate 
is  to  be  first  exhausted,  and  the  real  is  only  auxiliary;  the 
charge  being  considered  as  an  act  of  honesty  in  the  testator, 
to  have  his  debts  of  all  sorts  certainly  and  speedily  paid;  and 
not  to  change  the  fund  in  the  first  instance,  to  which  resort  is 
to  be  had.  The  law  fixes  the  burden  on  the  personalty,  and 
that  can  only  be  altered  by  the  testator.  And  the  intention  on 
his  part  to  alter  it  is  not  inferred  upon  slight  grounds.  Charg« 
ing  the  land  is  not  sufficient.     However  anxiously  it  is  done, 

1.  p.  Wms.  729, 
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that  will  not,  of  itself,  have  the  effect  of  exempting  the  person- 
alty, says  Lord  Bosslyn,  in  the  case  cited  of  IhU  ▼.  NorOivaiche^ 
And  Lord  Thurlow  says,  in  SamweU  v.  Wake,  1  Bro.  C.  144, 
and  at  several  other  times,  that  the  testator  must  not  onlj 
tharge  the  real  estate,  but  must  show  his  purpose  that  the  per- 
sonal should  not  be  applied,  before  the  latter  will  be  exempted. 
Many  minute  criticism  a  on  wills  have  been  made,  to  ascertain 
the  intention  in  this  respect.  The  final  result  of  the  discussions 
lias  been,  that  unless  the  personalty,  although  specifically  be- 
•  ^ueathed,  be  expressly  or  clearly  exonerated  by  other  parts  of 
the  will,  a  charge  upon  the  lands  wUl  not  have  that  effect.  The 
reason  is,  that  after  one  fund  becomes  fixed  with  the  debts,  or 
a  particular  debt,  that  fund  can  be  relieved  only  by  plain  words 
postponing  its  liability,  and  substituting  another  fund  in  its 
"place.  A  general  charge  will  not  do;  because  that  may  as  well 
lid  considered  the  creation  of  an  additional  fund,  in  aid  of  that 
already  liable,  as  the  provision  of  a  sole  fund  for  the  payment 
of  debts.  But  it  is  entirely  different  where  the  personalty  is 
apecifically  bequeathed,  and  the  lands  descend.  So  essentially 
different  are  the  cases,  that  I  should  not  have  felt  bound  to 
notiee  at  large  those  cases  of  a  charge,  but  for  the  purpose  of 
exhibiting  clearly  their  leading  principle,  which,  in  another 
point  of  view,  has  an  important  application  to  this  case,  adverse 
to  the  defendant. 

That  principle  is,  that  the  order  of  liability  once  existing 
between  two  funds  can  be  changed  only  by  the  intention  of  the 
testator;  and  to  show  such  intent,  express  or  plain  words  are 
indispensable,  so  as  to  make  the  intent  manifest. 

Where  lands  descend,  they,  as  well  as  the  personalty,  con- 
stitute a  primary  fund  for  the  satisfaction  of  specialty  debts 
and  specific  liens.  And  the  testator,  by  giving  away  the  per- 
sonalty by  specific  bequests,  is  held  to  show  his  intention  that 
the  land  shall  bear  its  own  burden,  unassisted.  Hence,  that 
may  be  called  the  order  in  which,  by  law,  those  funds,  thus 
situated,  are  to  pay.  That  order  will  not  be  disturbed  but  upon 
a  plain  intent;  as  if  the  land  be  devised  to  the  heir.  He  takes 
indeed  as  heir,  because  the  better  title.  Yet,  as  denoting  the 
intent,  he  shall  for  this  purpose  be  considered  as  a  devisee; 
who  always  holds,  exempt  from  debts,  until  all  the  personalty  is 
exhausted,  unless  the  devise  be  for  payment  of  debts,  or  there 
be  a  charge  in  terms,  which  place  the  land  in  front  of  the  person- 
alty.    No  doubt,  the  whole  is  under  the  testator's  control;  and 
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he  may  eyen  effeoioally  declare  that  lands  desoended  shall  be 
eased  by  his  general  personal  residue,  or  even  his  particular 
legacies.  But  it  will  be  admitted  by  every  one,  after  consider* 
iug  the  before-mentioned  cases,  and  the  principle  on  which 
they  are  founded,  that  to  do  that,  the  words  must  be  indeed 
strong. 

It  is  argued  that  those  in  this  will  are  sufficient.  There  is 
no  residuary  clause.  That  fund  is  therefore  liable.  The  will 
gives  to  the  wife  the  land  on  which  the  testator  lived,  a  consid- 
erable number  of  slaves  by  name,  his  furniture  his  stock  and 
plantation  utensils.  There  is  then  a  specific  legacy  to  his 
niece  Maiy  of  two  slaves,  and  some  other  small  specific  lega- 
cies. The  testator  then  directs  his  debts  to  be  paid  as  soon  as 
possible,  "and  for  that  purpose,"  he  says,  '*I  authorize  my 
executors  to  sell  two  tracts  of  land  lying,  etc  ;  and  should  not 
the  proceeds  of  the  land  be  sufficient  to  pay  my  debts,  then 
that  my  executors  sell  other  property,  such  as  my  wife  shall 
direct,  to  complete  the  payment."  And  he  gives  the  surplus 
of  the  sales  of  the  land,  if  any,  after  payment  of  debts,  to  his 
wife.  The  argument  is,  that  here  is  a  direction  to  sell  of  the 
wife's  legacy  to  supply  any  deficiency  of  the  lands.  That  it 
must  be  of  that  legacy,  because  she  is  to  point  out  the  property; 
otherwise,  she  might  defeat,  the  other  legatees  by  taking  theirs. 
The  position  is  thus  far  correct.  For  upon  the  deficiency  of  the 
funds  provided,  the  legacies  to  the  wife  and  others  would  abate. 
That  the  testator  did  not  mean;  but  as  between  themselves,  that 
the  wife's  legacy  should  pay  the  debts.  And  this  is  all  that  he 
did  mean.  When  it  is  put  that  he  intended  also  that  the  wife 
should  pay  all  the  debts  out  of  her  legacy,  in  exoneration  of 
lands  descending  cum  onere^  the  argument  fails. 

There  is  no  reason  for  giving  the  words  that  sense — much  less 
a  reason  from  the  expression  of  a  clear,  manifest  intent.  The 
words  are  satisfied  without  that.  We  see  why  the  wife  is  di- 
rected to  pay,  in  favor  of  the  legatees;  because  but  little  was  left 
to  them;  because  uncertain  whether  the  sales  of  the  land  would 
not  discharge  all  debts,  and  the  surplus  of  them  is  given  to  her. 
It  might  as  well  be  argued  that  this  special  direction,  upon  the 
score  of  intent,  relieves  the  general  residue  for  the  benefit  of 
the  next  of  kin,  as  the  descended  lands  for  the  benefit  of  the 
heir.  We  are  not  speaking  now  of  the  rule  between  those  funds 
as  established  by  law,  but  of  the  substitution  by  the  testator  of 
another  fund  in  ease  of  both.  As  far  as  his  words  go,  they  de- 
note his  purpose  to  exempt  one  as  much  as  the  other.    But 
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other  reasons  were  in  the  testator's  mind;  partly  in  favor  of  the- 
small  legatees,  to  ease  their  legacies;  and  partly  in  favor  of  the^ 
wife,  to  restrain  the  general  power  of  the  executors  to  sell  any 
part,  and  give  the  selection  to  her.     How,  then,  following  Xjord 
Thurlow,  can  we  say,  here  is  a  declaration  that  the  real  estate 
descended  (being  the  fund  before  fixed)  shall  not  be  applied  T 
The  words  were  used  for  a  different  purpose,  and  were  satisfied 
without  this.    Consequently  there  must  be  an  account,  to  ascer- 
tain whether  the  personal  estate  not  given  away  and  the  pro- 
ceeds of  the  land  sold  have  been  administered;  and  the  stoclc 
being  real  estate  by  the  charter,  and  descended,  must  be  de- 
clared subject  for  any  deficiency  of  those  funds  for  the  payment 
of  the  balance  due  for  the  stock,  or  of  debts  by  specialty  isk 
which  the  heir  is  bound. 

By  CouBT.    Declare  that  the  balance  due  on  the  original  sub* 
Bcription  is  a  specific  lien  on  the  stock;  and  that  it  is  liable  to 
refund  to  the  plaintiffs  that  part  of  the  subscription  which  they 
have  paid,  unless  the  undisposed-of  residue  of  the  personal  ea-^ 
tate,  and  the  proceeds  of  the  two  tracts  of  land  devised  for  the 
payment  of  the  testator's  debts,  be  found  inadequate  to  pay  for 
the  said  stock  and  all  the  other  debts  of  the  testator;  and  direct 
a  reference  as  to  the  sale  of  those  lands,  and  an  account  of  the 
undisposed-of  residue  and  of  the  administration  of  the  plaint* 
iffs;  and  let  the  clerk,  in  taking  said  account,  distinguish  suol 
debts  as  were  due  upon  specialties  wherein  the  heir  was  bound 


Cited  md  approved  on  the  point  that  personal  effects,  of  which  no  dispoii- 
tion  has  been  made  in  the  will,  oonstitate  a  primary  fnnd  for  the  payment  of 
the  testator's  debts,  in  Swann  v.  Swann,  5  Jones  Eq.  299;  Palmer  v.  Am^ 
ttrong,  2  Dev.  Eq.  269;  Oraham  v.  LiUte^  6  Ired.  Eq.  411. 

SuBROOATioK  ov  Leoatexs  TO  EiOBTS  ov  CBEDiTOBa. — See  TnmboY.  8o^ 
rency,  16  Am.  Deo.  103,  and  note,  106. 

TvaaovAVTY  Pbdcabilt  Liablb  for  payment  of  deoede&fb  debtot  Boff$n 
w.  Sogers.  20  Am.  Deo.  716;  McCampbeU  v.  MeCampbeU.  16  U.  4& 
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COOPEB   V.   WniUAHS. 

[i  Ohio,  208.] 

BlFABiAV  Pbopbieeor,  WHOSE  BioHTS  are  not  limited  by  onge  oi  oonven- 
tion,  has  the  absolute  right  to  use  the  water  in  any  manner  he  may  de- 
aire  while  it  is  passing  over  his  land.  He  must  transmit  it  by  its  natural 
channel  to  the  next  occupant,  and  he  is  permitted  to  exact  the  same 
condition  from  the  proprietor  above.  The  right  thus  acquired  is  not  » 
right  to  the  water  itself,  but  an  interest  in  the  manner  of  its  flow. 

Watsb  nr  a  Buknino  Stbsah  flowing  in  its  natural  channel,  is  not  the 
subject  of  property. 

SxATB,  BT  ViBTUi  07  ITS  SovEBXiONTT,  has  the  power  to  appropriate  pri- 
vate property  for  public  use,  for  the  purpose  of  promoting  the  general 
welfare.  This  power  is  inherent  in  every  government,  but  it  should  be 
ezerdsed  only,  when  the  uses  for  which  the  property  is  taken  are  strictly 
public;  and  in  this  country  can  be  exercised  only  upon  compensation 
being  made  to  the  individual  deprived  of  his  property. 

LraxBBSis  07  BiPABiAN  Pbopristobs  in  a  stream  of  water  may  be  appro* 
priated  to  a  public  use  by  a  state,  in  the  exercise  of  the  right  of  eminent 
domain,  and  a  canal  constructed  by  the  state  is  such  a  public  use. 

Pdbuo  Ottiosbs  bsino  Vbstbd  bt  Law  with  a  discretion  in  the  perform* 
anoe  of  a  public  duty,  chancery  will  not  interfere  to  restrain  the  exer- 
cise of  that  discretion,  there  being  no  corrupt  intention  or  malicioQa 
design  shown. 

Surr  in  chancery  by  D.  Z.  and  D.  G.  Cooper,  to  enjoin  the 
defendant,  one  of  the  acting  canal  conunissioners,  from  selling 
certain  water  privileges,  created  by  the  location  of  the  canal  at 
Dayton.  Complainants  alleged  that  their  ancestor  was  the 
owner  of  certain  real  estate  in  and  adjoining  the  town  of  Day- 
ton,  and  that  it  was  so  situated  as  to  give  him  control  of  valu« 
able  water  powers,  by  taking  the  water  from  Mad  river,  a  mile 
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or  moie  above  its  mouth,  and  conducting  it  through  his  huida 
by  races,  and  then  discharging  it  into  the  Great  Miami  river, 
either  east  of  and  above,  or  south  of  and  below  the  town  of  Day- 
ton.    That  in  his  life-time  he  erected  divers  large  and  valuable 
mills,  and  in  various  other  modes  appropriated  and  used  these 
water  privileges;  and  to  prevent  future  collisions,  he  reserved 
to  himself  and  his  heirs  the  right  of  conducting  water  throag^h 
most  of  the  out  lots  and  lands  sold  by  him  lying  west  of  the 
toad  leading  from  Dayton  to  WayDCSvilie,  and  south  of  the 
town  of  Dayton.     That  by  his  last  will  he  authorized  his  exec- 
<itors  to  sell  certain  lots,  but  reserving  the  same  privilege  of 
'Conducting  wat^r  through  them;  and  that  complainants,  who 
are  his  children  and  residuary  legatees,  are  entitled  to  said  real 
estate,  with  the  said  water  privileges.    That  in  1827,  the  board 
of  canal  commissioners  located  the  canal,  a  basin,  and  feeder  at 
Dayton.     The  canal  was  located  on  the  east  side  of  Dayton  to 
Main  Cross  street;  the  basin  from  Main  Cross  street  to  First 
street;  and  the  feeder  was  taken  from  Mad  river,  above  the 
lands  of  complainants,  and  upon  lands  of  one  P^indlay;  and 
after  passing  southwardly  and  mostly  through  the  lands  of 
the   complainants,    discharged    itself  into   the   main  canal   a 
abort  distance  below  the  saw-mill  erected  by  complainants'  an- 
cestor.   The  canal,  basin,  and  feeder  were  completed  in  1828, 
agreeably  to  this  location;  and  the  bill  avers  that  the  feeder 
conveys  an  ample  supply  of  water  to  the  main  canal  for  the 
purposes  of  navigation. 

The  bill  also  alleged  that  at  the  time  the  canal  basin  and  feeder 
were  located,  the  commissioners  agreed  that  a  cut  should  be 
made  from  the  head  race  of  complainants'  saw-mill  to  the  basin, 
at  or  near  its  head,  and  the  water  thus  turned  might  be  used  by 
the  complainants  for  the  purpose  of  propelling  machineiy;  that 
this  agreement  was  complied  with  on  the  part  of  complainants, 
and  the  cut  and  privilege  leased  to  one  Richards,  who  is  erect- 
ing a  valuable  cotton  factory  upon  the  cut;  that  complainants, 
without  materially  injuring  their  water  privileges,  can  furnish  a 
constant  and  ample  supply  of  water  for  the  canal,  and  that  the 
<}ommis8ioner8,  by  their  dam  across  Mad  river,  can  always  con- 
trol a  sufficient  quantity  of  water,  by  the  feeder,  as  located  and 
finished.  The  bill  further  alleged  that  the  defendant,  with 
others,  and  for  private  speculation,  caused  a  new  feeder  and 
basin  to  be  excavated,  and  that  defendant  was  about  to  divert 
the  water  from  the  old  feeder  to  create  a  water-power,  and  to 
sell  the  same  for  the  benefit  of  the  state,  to  the  great  detriment 
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of  complainants;  that  a  greater  quantity  of  water  is  taken  from 
Jtfad  river  than  is  necessary  to  supply  the  canal,  and  thereby 
the  complainants'  property  and  water-works  are  essentially  in- 
jured. The  bill  prayed  for  an  injunction  to  prohibit  the  diver* 
sion  of  water  from  the  old  feeder,  and  the  sale  of  a  water-power 
which  would  be  created  by  such  diversion,  and  also  to  preveut 
more  water  than  is  necessary  to  supply  the  canal  from  being 
taken  into  the  feeder.  The  defendant's  answer  admitted  the 
location  of  the  canal,  basin,  and  feeder  at  Dayton,  and  that  the 
^am  across  Mad  river  will  amply  supply  the  canal  through  the 
feeder.  The  other  material  allegations  of  the  bill  were  denied 
by  the  answer.  The  depositions  of  a  large  number  of  witnesses 
were  taken  by  the  complainants.  The  other  facts  necessary  to 
an  understanding  of  the  case  will  be  found  in  the  opinion  of  the 
court. 

Hammond^  for  complainants,  cited  Kent  Oom.,  voL  8,  pp. 
863-869. 

Maaon,  Ewing,  and  Conjoin  and  Cottet,  contra. 

By  Court,  Lane,  J.  The  proof  in  this  case  shows,  that  the 
plaintiffs  are  the  proprietors  of  a  tract  of  land  on  Mad  river, 
near  the  town  of  Dayton,  upon  which  a  valuable  water  power 
exists  and  is  improved,  and  that  a  greater  power  may  be  created 
by  diverting  a  greater  quantity  of  water  from  the  river;  that 
it  is  necessary  to  take  from  the  river  three  thousand  cubic  feet 
of  water  per  minute,  to  supply  the  Dayton  canal,  by  which  the 
Talue  of  the  plaintiffs'  milling  privileges  is  materially  impaired; 
that  the  canal  commissioners  have  erected  a  dam  on  the  land 
of  Findlay,  which  lies  above,  and  have  constructed  a  feeder, 
which  transmits  the  water  from  the  river,  first  through  Find- 
lay's  land,  next  through  a  part  of  plaintiffs'  land,  thence  upon 
the  land  of  another  person,  from  which  it  again  enters  the 
plaintiffs'  land,  and  joins  the  canal;  that  in  the  construction  of 
this  feeder,  a  new  water  power  is  created,  which  may  be  used 
either  on  the  plaintiffs'  land  or  on  the  intermediate  land,  and 
that  the  defendant,  who  is  one  of  the  canal  commissioners,  is 
about  to  sell  the  right  of  using  two  thousand  cubic  feet  of  water 
per  minute,  to  be  taken  from  the  feeder  at  some  point  between 
the  two  portions  of  the  plaintiffs'  land,  and  returned  to  the 
canal  below.  The  bill  prays  general  relief;  but  the  pleadings 
direct  the  attention  of  the  court  to  two  points,  which  comprise 
the  remedy  he  asks. 

It  is  not  an  objection  raised  by  the  defendant  that  he  is  but 
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one  of  five  commissioners,  and  that  he  only  carries  their  acte 
into  execution;  nor  is  a  decree  resisted  on  the  groand  that  the 
whole  board  of  canal  commissioners  are  not  principals  acting-  in 
their  own  rights,  but  agents  of  the  state  only.  The  case  is  dis- 
cussed by  the  respective  counsel  on  the  merits,  and  the  court 
will  Tiew  it  in  no  other  aspect. 

We  are  first  called  upon  to  restrain  the  defendant  from  Uie 
unnecessary  consumption  of  water.    If  it  be  proper  for  us  to 
institute  this  inquiry,  the  evidence  shows  that  three  thousand 
feet  per  minute  is  necessary  for  the  ordinary  supply  of  the  canal 
at  this  point,  and  that  this  is  all  intended  to  be  taken.     And^ 
although  some  irregularities  exist  in  the  quantity  introduced, 
that  they  arise,  partly  from  the  accidental  influx  from  other 
sources,  or,  perhaps,  partly  from  the  inexperience  or  want  at 
attention  in  the  superintendent;  yet  they  chiefly  spring  from 
the  variable  quantity  flowing  through  the  race  of  the  saw-mili, 
a  volume  under  the  control  of  the  defendant.     The  evidence, 
therefore,  does  not  support  the  plaintiffs'  claim.     But  if  it  were 
otherwise,  I  am  not  sure  it  would  be  within  the  proper  duty  of 
the  court  to  control  the  commissioners  in  the  manner  of  sup- 
plying the  canal  with  water.    The  power  to  construct  the  canal 
is  a  high  attribute  of  sovereignty;  and  in  tracing  the  line,  in 
selecting  materials  for  its  construction,  in  the  introduction  and 
management  of  the  water,  and  in  the  thousand  subordinate 
operations  attending  the  execution  of  so  vast  a  work,  there  is  a 
necessity  for  the  exercise  of  large  discretionary  powers.    The 
board  of  canal  commissioners  are  selected  with  special  reference 
to  their  possessing  capacities  adapted  to  this  work,  and  although 
a  case  strong  enough  to  justify  our  interposition  may  arise  from 
corruption,  from  malicious  intention,  or  caprice,  yet,  in  the  ab- 
sence of  these,  the  court  would  pause  before  it  will  assume  to 
control  the  discretionary  powers  the  law  intends  to  confide  to 
them.     The  security  for  the  faithful  exercise  of  this  discretion 
is  found,  not  in  the  superintendence  of  courts  of  justice,  but  in 
the  individual  reputations  of  the  commissioners,  in  the  tenure 
of  their  office,  in  their  acting  openly  on  the  rights  of  others,  in 
the  face  of  the  people  vigilant  to  watch  and  acute  to  discern, 
and  in  their  being  exposed  to  the  overwhelming  force  of  public 
opinion. 

The  more  important  question  in  this  suit  is,  whether  the 
court  will  restrain  the  sale  of  the  two  thousand  feet  of  water  to 
be  taken  from  the  feeder,  between  the  point  where  it  emerges 
from  the  plaintiffs'  land,  and  the  point  where  it  again  enters 
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upon  it.  The  determination  of  this  depends  upon  the  nature 
of  the  plaintiffs'  interest  in  the  water  flowing  down  the  feeder. 
The  interest  of  a  riparian  proprietor,  where  his  rights  are  not 
limited  by  usage  or  convention,  consists  in  an  absolute  right  to 
any  use  he  can  make  of  the  water,  while  passing  over  his  land. 
He  is  bound  to  transmit  it  by  its  natural  channel  to  the  next 
occupant,  and  he  is  permitted  to  exact  the  same  "servitude" 
from  the  proprietor  above  him.  The  right  thus  acquired  is  not 
a  right  to  the  water  itself,  but  an  interest  in  the  manner  of  its 
flow;  for  the  water  in  a  running  stream,  flowing  in  its  natural 
channel,  is  not  a  subject  of  property:  2  Bl.  Com.  18.  The 
right,  therefore,  to  all  advantage  of  the  river,  in  its  channel,  to 
all  benefit  of  the  present  mill  race,  and  the  right  to  create  any 
other  mill  seat,  which  would  permit  the  water  to  be  returned  to 
its  natural  channel  before  it  left  their  land,  were  all  vested  and 
absolute  in  the  heirs  of  Cooper,  at  the  time  of  the  creation  of  the 
canal,  and  they  could  not  be  deprived  of  them,  except  in  due 
course  of  law  [Buckingham  v.  Smithy  10  Ohio,  297]. 

It  is  upon  these  rights  the  ctate  has  assumed  to  act,  by  virtue 
of  its  transcendent  sovereignty,  a  power  to  appropriate  private 
property  for  public  uses,  for  the  purpose  of  promoting  the 
general  welfare.  This  power  is  inherent  in  every  government; 
but  it  should  be  exercised  in  cases,  and  for  objects  strictly  pub- 
lic; and,  in  our  country,  the  constitution  of  the  United  States, 
and  of  the  state  of  Ohio,  insure  that  principle  of  natural  justice 
which  requires  compensation  to  be  made  to  the  individual  de- 
prived of  his  property  [Bates  v.  Cooper,  5  Ohio,  115]. 

There  is  no  doubt  that  a  canal  is  such  an  object  that  private 
property  may  be  subjected  to  its  construction.  By  the  act  of 
1825,  Stats.  23,  56,  5  [sec]  8  [Chase,  1475],  the  legislature  have 
authorized  the  commissioners  to  use  the  water  of  streams  for 
this  purpose,  and  the  means  of  compensation  is  provided  for 
those  who  suffer  by  the  exercise  of  this  power.  The  commis- 
sioners have  abducted  a  portion  of  the  waters  of  Mad  river,  by 
this  authority,  and  the  plaintiffs  are  entitled  to  a  compensation 
for  every  injury  resulting  from  this  act.  For  every  infringement 
of  their  rights — for  eveiy  injurious  interference  with  the  con- 
ti*ol  of  their  own  property — for  all  detriment  to  a  form  of  their 
mill  privilege,  they  have  received,  and  may  receive  satisfaction. 
And  when  satisfaction  is  thus  made  and  offered,  their  rights,  so 
far  as  encroached  upon,  are  extinct. 

It  remains  to  consider  whether  any  new  rights  ensue  from 
the  transit  of  the  canal,  or  its  feeder,  over  the  plaintiffs'  land. 
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ivhich  entitle  them  to  the  relief  they  ask.    In  oonsidezing'  thia 
question,  it  becomes  important  to  ascertain  the  nature  of  the- 
benefits  which  ensue  from  the  construction  of  the  canal.     They 
may  be  classed  under  the  names  of  general  or  accidental.    The 
general  adTantages  are  the  facilities  of  traveling,  accessibility 
to  market,  reduction  of  the  price  of  transportation,  and  the 
effect  of  these  in  enhancing  the  value  of  land.    The  accidental 
advantages  consist  of  the  peculiar  benefit  conferred  upon  specifio 
tracts  of  land,  by  the  opportunities  of  basins,  warehouses,  and 
other  commercial  advantages;  of  all  benefits  of  the  water,  con- 
sistent with  its  use  for  the  canal,  and  for  the  means  of  naviga- 
tion, etc.,  from  waste  gates.    To  attain  the  general  advantages^ 
was  the  precise  end  for  which  the  canal  was  constructed* 
They  were  designed  for  all,  they  belong  to  all,  and  may  be 
claimed  by  all.     But  the  accidental  benefits,  although  often  of 
the  highest  moment  to  the  individual,  are  of  a  nature  so  indefi* 
nite  and  uncertain,  that  no  vested  rights  exist  to  exact  them 
from  the  agents  of  the  state.     The  owner  of  land  can  not  com- 
pel the  commissioners  to  select  black  acre  rather  than  white 
acre  for  the  line  of  the  canal;  and,  although  there  ought  to  be 
an  indemnity  for  injuries,  there  is  no  justice  in  a  claim  upon 
the  state  to  make  compensation  for  profits  which  might  have 
accrued  under  a  different  location.     This  view  of  the  case  seema 
decisive  of  the  plaintiffs'  rights.    They  might  exact  from  Findlaj 
the  transmission  of  the  water  to  them  through  its  ordinary 
channel;  but  this  right,  so  far  as  it  extends  to  the  three  thousand 
feet  of  water,  is  extinguished  by  the  transcendent  sovereignty 
of  the  state.     The  commissioners  possessed  the  undoubted 
power  to  take  it  from  the  river  and  conduct  it  through  the  land 
of  the  plaintiffs,  to  the  point  where  it  is  proposed  to  sell  the  two 
thousand  feet;  up  to  this  point  there  is  no  cause  of  complaint; 
and  in  consequence  of  thus  using  the  water,  a  right  to  full  in- 
demnity ensues  to  the  plaintiffs,  and  they  have  no  further  right. 
The  water  of  the  river  is  not  theirs;  certainly  not  this  water, 
which  never  touched  their  land,  except  through  the  feeder. 
We  can  recognize  no  greater  claim  in  the  plaintiffs  than  that 
which  attaches  to  every  proprietor  of  land  through  which  the 
canal  might  be  brought;  no  such  vested  right  in  accidental 
benefits,  or  expected  profits,  as  give  them  authority  to  interfere 
with  the  discretion  reposed  in  the  public  functionaries.    No 
case  of  corrupt  intention  or  of  malicious  design  is  shown;  and 
we  can  not  regard,  as  an  abuse  of  power/an  attempt  to  dimin- 
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iah  the  peonniaiy  bardens  of  the  people,  by  means  which,  m 
our  opinion,  are  no  Tiohition  of  any  Tested  right. 
Bill  dismissed. 

Judge  Bbush  dissented.  A  majority  of  the  court  are  of 
opinion  that  the  complainants  have  not  made  a  case,  thai 
warrants  the  interference  of  the  court  in  their  behalf,  to  restrain 
the  action  and  discretion  of  the  agent  of  the  state',  in  the  matter 
complained  of.  My  mind  has  been  conducted  to  a  different 
conclusion.  In  assigning  the  reasons  which  influence  my 
judgment,  I  do  not  purpose  to  answer  the  positions  taken  ixk 
support  of  the  opposite  opinion.  I  shall  content  myself  with 
stating  the  case,  as  I  understand  it,  and  with  explaining  th& 
principles  of  law  by  which,  I  conceive,  the  rights  and  the 
remedy  of  the  complainants  ought  to  be  goyemed. 

The  material  facts  are: 

1.  The  Miami  canal  has  been  constructed  under  the  authority 
of  law,  from  Dayton,  on  the  Great  Miami,  to  Cincinnati. 

2.  The  complainants,  by  descent  from  their  father,  at  the 
time  of  the  construction  of  the  canal,  owned  a  body  of  land  ad* 
joining  the  town  of  Dayton,  through  a  part  of  which  Mad  river 
flowed,  the  water  of  which  had  been  appropriated  aud  employed,, 
by  the  proprietor,  for  many  years,  in  propelling  grist  and  saw 
mills,  and  factories  of  different  descriptions,  which  were  owned 
and  continued  to  be  carried  on  by  complainants. 

3.  In  February,  1825,  the  canal  was  located.  The  plan  re* 
quired  the  water  to  be  supplied  from  Mad  river,  by  a  feeder,  the 
course  of  which,  with  that  of  the  canal  and  a  basin,  was  settled 
upon  and  decided.  Upon  this  plan  the  whole  work  was  subse* 
quently  constructed  and  completed.  The  water  was  taken 
from  Mad  river,  into  the  feeder,  above  the  lands  of  the  com* 
plainants,  upon  the  lands  of  the  next  adjacent  proprietor,  and 
above  the  dam  from  which  tbey  took  the  water  for  their  own 
use.  It  was  conducted  through  the  adjacent  tract,  into  the 
lands  of  the  complainants,  and  into  the  vicinity  of  their  dif* 
ferent  water  works,  and  in  sach  position  as  to  be  conveniently 
and  safely  used  in  aid  of  those  works,  and  returned  into  the 
basin,  at  the  head  of  the  canal. 

4.  Before  the  water  of  Mad  river  was  taken  for  the  feeder,, 
there  was  an  abundant  supply  for  all  the  establishments  of  the 
complainants,  then  in  operation.  But  since  the  water  has  beeik 
used  for  the  feeder,  there  has  been  a  deficiency  of  water,  for  the 
same  operations,  to  an  extent  considerably  injuiiom  to  these 
establishments. 
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5.  Subsequentlj  to  the  completion  of  the  canal,  some  indi* 
Tiduals  owning  land  on  the  side  of  the  feeder,  opposite  to  the 
town  of  Dayton,  constructed  a  canal,  with  a  Tiew  to  private 
profit,  for  which  a  supply  of  water  could  only  be  obtained  from 
the  feeder  at  a  proper  point.     At  this  point  the  board  of  canal 
commissioners  purchased  a  piece  of  land,  lying  upon  both  sides 
of  the  feeder,  for  the  purpose  of  disposing  of  the  water  power 
of  the  canal,  for  the  benefit  of  the  state.     The  respondent,  as 
Acting  canal  commissioner,  in  conformity  with  the  law,  adver- 
tised the  sale  of  the  water.     The  place  where  the  water  thus  to 
be  sold  was  to  be  used,  was  so  arranged  that  the  water,  after 
having  been  used,  would  flow  into  the  new  canal,  and  pass 
through  it,  into  the  public  canal,  at  a  considerable  distance  be- 
low the  town  of  Dayton,  and  would  be  diverted  from  its  course 
in  the  public  feeder  through  the  lands  of  the  complainants,  to 
the  lands  of  the  constructors  of  the  new  canal.    It  is  to  prevent 
this  sale  and  diversion  of  the  water,  that  the  bill  is  filed,  and 
the  injunction  asked.    It  was  allowed  by  the  court  of  common 
pleas,  and  comes  here  upon  an  appeal. 

Before  the  location  of  the  canal  and  basin,  in  1825,  the  com* 
plainants  were  invested  with  a  complete  and  perfect  right  to 
the  use  of  the  water  of  Mad  river,  for  any  purpose  that  it 
oould  be  used  upon  their  own  lands.  This  right  was  subject 
to  no  other  restriction,  but  that  they  should  not  flow  it  back, 
upon  the  proprietor  above  them,  and  that  they  should  return  it 
into  the  bed  of  the  river,  for  the  use  of  the  proprietor  below 
them:  Gardner  v.  The  Village  o/Newburgh,  2  Johns.  Ch.  164  [7 
Am.  Dec.  526].  The  state,  in  its  sovereign  capacity,  had  no 
light  to  any  portion  of  it.  In  the  exercise  of  its  sovereignty  it 
•could  take  it  from  the  actual  owner  for  an  object  of  public  char- 
acter and  of  public  utility.  But  this  assumption  of  private  prop- 
erty can  not  be  made  for  the  use  of  the  government.  It  can 
only  be  made  for  the  use  and  benefit  of  the  people;  for  that 
•description  of  use,  which  every  citizen  may  enjoy  in  the  same 
manner  and  upon  the  same  terms.  It  is  this  kind  of  use  that 
constitutes  the  **  public  welfare,"  which  I  conceive  to  be  dis- 
tinct from  government  interest,  profit,  or  concern.  It  is  only 
this  great  and  common  benefit  to  all  the  people  alike,  that 
oreates  a  necessity  authorizing  and  justifying  the  seizure,  by  the 
government,  of  the  private  property  of  individuals.  It  is  the 
people's  prerogative,  exists  in  the  social  compact,  and  is  founded 
in  the  maxim:  **Salu8  populi  suprema  est  lex.''  The  terms  in 
which  our  constitution  recognizes  the  principle,  private  prop- 


Jao.  1831.]  OooPEfi  V.  Williams.  763 

erty  is  "  always  subservient  to  the  public  welfare,"  excludes  its 
assumption  or  use,  in  any  other  way,  or  for  any  other  object  oz 
purpose  whatever. 

However  enlarged  and  liberal  the  exercise  of  this  prerogative 
^y  the  sovereign  power  may  be,  or  ought  to  be  held,  it  must 
have  some  limit.  It  will  hardly  be  maintained,  by  the  wildest 
adventurer  for  power,  that  the  state  may,  at  pleasure,  assume  to 
itself  the  franchises,  or  other  rights  or  interests  of  individuals, 
to  improve  and  dispose  of  them  for  the  purposes  of  revenue. 
The  sovereign  may  take  that  without  which  he  can  not  promote 
the  general  welfare,  in  the  sense  I  understand  it,  and  no  more. 
And  even  this  power  would  be  without  limit,  or  the  limit  of  no 
avail,  unless  the  line  can  be  drawn  with  such  certainty  as  to 
become  a  rule,  capable  of  illustration,  and  of  being  so  stated 
that  all  who  are  subject  to  it  may  understand  it. 

In  the  case  before  us,  the  legislature  seem  to  have  understood 
this  doctrine  as  I  do,  and  they  have  attempted  the  definition, 
in  authorizing  the  assumption  of  private  property  for  the  great 
^'  public  welfare  "  of  constructing  the  canal.  The  public  agents 
are  authorized  to  '*  seize  and  take  "  what  is  required  for  the  pub- 
lic use,  **  doing  no  unnecessary  damage."  What  does  this  mean, 
when  reduced  to  a  rule  applicable  to  the  case  before  the  court  ? 
It  seems  to  be  plainly  this:  You  may  take  from  the  complain- 
ants the  use  of  their  water,  necessary  for  the  safe  and  secure 
navigation  of  the  canal.  But  if  consistent  with  this  use,  in  the 
location  where  you  have  resolved  to  use  it,  a  beneficial  interest 
may  still  remain  in  them,  you  shall  not  deprive  them  of  it.  To 
'do  so  is  damaging  them  unnecessarily.  To  sell  the  water  for 
government  profit,  in  aid  of  the  revenue,  is  to  seize  the  complain, 
ants'  property,  not  for  the  common  use  of  all,  in  the  same  man- 
ner and  upon  the  same  terms,  but  is,  in  fact,  fastening  a  burden 
of  taxation  upon  one,  which  ought  to  be  enforced  equally  upon 
all.  This  inequality  of  burdens  is  not  necessary  for  the  purposes 
-of  navigation,  the  great  and  principal  object  of  the  canal;  and  it 
is  illegal  if  imposed  for  any  other  purpose. 

I  do  not  perceive  how  the  case  is  afiected  by  the  position  that 
the  canal  commissioners  are  clothed  with  the  exercise  of  a  sound 
•discretion.  The  law  certainly  does  not,  and,  indeed,  under  our 
constitution,  could  not,  constitute  them  exclusive  judges  of 
what  would  be  a  sound  discretion.  That  appertains  to  the  ju- 
dicial tribunals  of  the  country.  They  alone  can  establish  and 
apply  the  rule  of  right,  where  individuals  are  concerned.  Where 
jsublio  agents  are  about  to  transcend  the  legal  limits  of  their 
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aathoritj,  courts  of  equity  adjudicate  upon  the  matter^  and 
join  their  irregularities  if  necessary.  In  the  case  of  Shand  t. 
l^he  Aberdeen  Canal  CommiBsioners^  2  Dow.  519»  Lord  XSdon 
said:  "  If  the  canal  commissioners  exceeded  their  powers,  they 
became  trespassers,  but  chancery  would  restrain  them  by  in- 
junction, and  keep  them  strictly  within  the  limits  of  their  poir- 


ers. 


In  a  still  later  case,  an  injunction  was  granted  in  England, 
restraining  defendants,  acting  under  a  private  act  of  parliament, 
from  cutting  a  canal  through  the  land  of  complainant,  in  ft 
manner  not  supposed  to  be  within  the  equity  of  the  statuter 
Agar  v.  The  Regent's  Canal  Co.,  Cooper's  Eq.  77. 

Chancellor  Kent  cites  these  cases  with  approbation  [Bdkn€q> 
V.  Belknap],  2  John.  Ch.  168,  473  [7  Am.  Dec.  548],  and  admito 
that  the  complainant  might  have  lain  by  and  rested  on  his  legal 
rights,  and  then  brought  trespass;  but  he  was  also  at  liberty  to- 
come  into  chancery,  iu  the  first  instance,  for  a  preventive  remedy, 
and  if  there  was  any  dispute  as  to  the  fact  which  course  the  com- 
plainant ought  to  pursue,  chancery  would  direct  an  issue.  It  is 
a  question  of  power,  however  an  attempt  may  be  made  to  con- 
found its  exercise,  with  a  sound  discretion.  In  such  a  case,  I 
believe  it  tbe  safest  rule,  and  the  one  most  conformable  to 
principle,  and  the  letter  and  spirit  of  our  constitution,  to  en- 
deavor to  ascertain  the  exact  line  of  right,  and  then  adopt  Lord 
Mansfield's  maxim,  "JiatjusiUia,  mat  ccelum," 

The  discretion  confided  to  the  canal  commissioners  by  law,  is 
to  assume  private  property  for  constructing  the  canal,  and  mak- 
ing it  navigable.  For  these  purposes,  a  necessity  arises  v?ithin 
the  meaning  of  the  terms  '*  public  welfare."  But  is  there  any 
public  necessity  for  the  sale  of  the  water  power  in  question  ? 
Such  a  sale  does  not  aid  the  navigation.  It  only  aids  the  state 
revenue.  If  made,  will  it  lessen  the  value  of  the  property  of 
the  complainants  ?  I  can  not  entertain  a  doubt  upon  these  mat* 
ters.  The  proposed  sale  of  water  power  is  not  necessary  to  the 
*'  public  welfare,"  and  it  must  operate  very  injuriously  to  the* 
complainants.  If  doubt  pressed  upon  my  mind,  still  I  should 
incline  strongly  to  fix  the  strictest  limit  upon  the  governmental 
prerogative  of  assuming  private  property  for  public  use,  taking 
care  that  the  great  object  of  the  canal — it>s  safe  navigation — 
should  not  be  defeated,  or  its  benefits  impaired.  This  naviga- 
tion is,  in  my  opinion,  the  only  legitimate  object  of  the  canal. 
So  far,  therefore,  as  any  advantage  to  the  state,  or  to  its  reve- 
nues, may  be  contemplated,  by  this  sale  of  water-power,  to  tb# 
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prejudice  of  priyate  right,  I  think  the  strictest  role  should  be 
applied.  I  think,  too,  that  in  the  case  before  us,  the  contem- 
plated sale  of  water-power  is  a  sheer  state  speculation,  at  the 
expense  of  the  complainants. 

It  is  objected  that  the  state,  having  assumed  the  water,  is 
under  no  legal  obligation  to  permit  or  dispose  of  the  use  of  it 
to  any  one.  Consequently,  it  may  be  conducted  in  the  feeder, 
through  complainants'  lands,  and  the  use  of  it  refused  to  tbem 
with  impunity.  This  point  is  not  now  before  the  court,  but,  in 
respect  to  it,  it  may  be  remarked,  that  possibly  a  court  of  equity 
might  deem  itself  authorized  to  compel  the  agents  of  the 
state  to  allow  the  complainants  to  use  the  surplus  water,  on 
their  own  lands,  taking  care  that  such  use  should  never  preju- 
dice the  secure  and  easy  navigation  of  the  canal. 

From  the  best  view  I  can  take  of  the  case  before  us,  its  turn* 
ing  point  seems  to  be  this:  May  the  respondent,  as  a  public 
agent,  for  the  purpose  of  aiding  the  public  revenue,  do  as  he 
pleases  with  the  water,  however  much  his  doings  may  prejudice 
the  individual  rights  and  iiiterests  of  the  complainants?  My 
response  is:  '*  I  am  unwilling.''  Such,  I  think,  ought  to  be 
the  response  of  the  laws  and  judicial  tribunals  of  the  country. 

The  converse  argument  runs  thus:  The  canal  commissioners 
have  the  right,  that  is,  the  power,  to  take  the  water  out  of  Mad 
river,  and  conduct  it,  by  a  feeder,  to  the  canal,  for  the  purpose 
of  navigation.  Having  it  in  motion,  on  the  way  to  the  canal, 
they  may  put  it  into  market  to  raise  revenue  for  the  state,  with- 
out any  regard  to  the  individual  interests  and  rights  of  those 
who  owned  the  use  of  the  water,  before  it  was  introduced  into 
the  feeder.  I  can  not  allow  this.  The  discretion  of  all  public 
agents,  especially  in  the  assumption  of  private  property  for 
public  use,  must  be  brought  to  the  test  of  legal  judgment.  It 
must  be  controlled  by  some  limit,  and  subjected  to  some  rule. 
The  application  of  that  rule  belongs  to  the  judicial  tribunals. 
They  settle  the  bounds  of  official  discretion,  which  has  a  con- 
tinual tendency  to  encroach  upon  private  rights.  It  is  their 
province  to  arrest  the  exercise  of  that  discretion,  when  it  over- 
steps the  requisitions  necessary  for  the  "  public  welfare."  In 
this  light,  the  proposed  sale  of  water  presents  itself  to  my  mind, 
and  I  would  prohibit  it.  If  any  given  quantity  of  water  can  be 
taken  from  the  feeder  and  returned  to  the  canal,  without  injury 
to  the  navigation,  the  only  legitimate  object  of  state  appropria- 
tion, I  conceive  it  should  be  left  to  the  original  owners,  whose 
right  is  the  oldest,  the  best,  and  ought  to  be  exclusively  en- 
joyed- 
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At  the  December  term,  1832,  of  the  supreme  coart  of  Ohio,  an  attempi 
was  made  upon  a  bill  of  review  to  have  the  decree  entered  in  the  principal 
case  reviewed  by  that  court  in  bank.  The  court  declined  to  entertain  the 
bill,  and  in  dismissing  it,  took  occasion  to  express  their  approval  of  the  de- 
cision as  rendered:  **  In  the  opinion  by  the  court,  on  the  trial  in  the  original 
case,  we  concur  so  far  as  that  opinion  is  decisive  of  any  point,  and  it  is  on- 
necessary  at  this  time  to  go  into  a  course  of  argument  to  prove  the  oorreci- 
ness  of  the  decision:"  Cooper  v.  Wiliiams,  5  Ohio,  391. 

In  Batea  v.  Cooper,  Id.  118,  the  principal  case  was  cited  to  show  that  the 
legislature  might  constitutionally  pass  a  law,  authorizing  the  taking  of  pri- 
vate property  for  roads,  upon  provision  being  made  to  compensate  the  owner 
for  the  value  of  the  property  so  taken.  And  also  in  WUlyard  v.  HamUUm^ 
7  Id.  450  (pt.  2,  p.  112),  to  the  effect  that  where  private  property  ie  appro- 
priated to  public  use,  it  is  not  necessary  that  the  damages  should  be  assessed 
before  the  appropriation  of  the  property,  and  that  the  mode  of  assessment  by 
the  commissioners  was  constitutional.  So  in  Buckingham  v.  Smith,  10  Id.  297* 
Cooper  v.  Williama,  is  cited  to  show  that  the  use  of  the  waters  of  private 
streams  belongs  to  the  owners  of  the  land  over  which  the  water  flows.  See 
also  the  reference  made  to  the  principal  case  in  Kramer  ▼.  Cleveland  and 
PiUshurgh  E,  B,  Co,,  5  Ohio  St.,  in  the  dissenting  opinion  of  BarUey,  J.,  at 
p.  162. 

RiPASiAN  Pbopbietobs,  R10HT8  ov. — ^The  right  to  the  flow  of  water  over 
a  person's  land  is  commensurate  with  his  interest  in  the  land:  Ex  parte  Jen- 
niriffs,  16  Am.  Dec.  449;  and  such  owper  has  the  right  to  the  nnintermpted 
flow  of  water  in  streams  on  his  land,  unless  some  adjacent  proprietor  has  ac- 
quired an  adverse  right:  CoaUer  v.  Hunter,  15  Id.  726;  but  the  right  to  di- 
vert such  stream  may  be  acquired  by  adverse  enjoyment:  Id,  See  as  to 
when  a  riparian  owner  is  not  liable  to  one  below  for  use  or  diversion  of  part 
of  the  water:  Palmer  v.  Mulligan,  2  Id.  270.  The  acquiring  of  water  privi- 
leges by  use  is  discussed  in  the  note  to  SJiertoood  v.  Burr,  4  Id.  215.  In  the 
note  to  Strickler  v.  Todd,  13  Id.  657,  the  question  as  to  when  the  right  to 
the  use  of  water  passes  in  a  conveyance  of  land,  as  appurtenant  thereto^  is 
considered  at  length. 

Water,  Propebty  in. — In  the  note  to  Gardner  v.  Neneburgh,  7  Id.  531, 
this  subject  is  considered  in  its  various  aspects,  and  the  authorities  in  this 
series  and  elsewhere  are  examined  and  reviewed  at  length. 

Eminent  Domain. — Every  government,  by  virtue  of  its  sovereignty,  has 
the  right  to  appropriate  the  private  property  of  its  citizens  for  the  public  use: 
Beekman  v.  S,  de  8,  R.  R,Co.,  ante,  p.  679,  and  note  thereto.  In  the  United 
States  this  right,  in  conformity  with  constitutional  requirements,  can  only  be 
exercised  upon  compensation  being  made  to  the  individual  whose  property  is 
taken:  Gardner  v.  Newburgh,  7  Am.  Dec.  526,  534,  note;  Ex  parte  Jennmgt, 
16  Id.  447;  Forsyth  v.  Ellis,  20  Id.  218;  see  Jerome  v.  Boss,  11  Id.  507,  note. 
All  property  is  subject  to  this  right,  and  the  owner  is  entitled  to  compensa- 
tion to  the  extent  of  the  interest  that  he  has  therein:  Ex  parte  Jennmgs, 
supra.  The  interest  a  person  has  in  a  stream  of  water  may  be  taken  for  pub- 
lic use,  and  is  the  subject  of  compensation:  Ex  parte  Jennings,  supr<u  Where 
water  is  diverted  for  the  use  of  a  town,  see  Gardner  v.  Newburgh,  7  Id.  526» 
as  to  whom  the  compensation  therefor  must  be  paid.  Statatea  anthorising 
the  exercise  of  this  right  must  bo  strictly  constraed:  Beihnap  v.  BeQmap,  7 
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Kehns  v.  Sghoonmaker. 

[i  Ohio,  831.] 
Btatutb  of  Lzmxtations  Commences  to  run  from  the  time  the  acts  com- 
plained  of,  as  causing  the  injury,  were  committed,  and  not  from  the  time 
of  the  damage  or  discovery  of  the  injury. 

AcnoN  to  recover  damages  against  Schoonmaker  for  negli- 
gence and  omission  of  duty,  as  justice  of  the  peace.  The  de- 
claration alleged  that  on  April  25,  1825,  one  John  Stewart  vol- 
untarily coufessed  a  judgment  in  plaintiff's  favor,  before  the 
defendant  as  justice  of  the  peace,  for  one  hundred  and  seventy- 
two  dollars  and  sixty-nine  cents.  That  Stewart  offered  one 
Elliot  as  security,  for  a  stay  of  execution  of  said  judgment,  who 
was  accepted  by  the  defendant,  but  the  entry  of  such  acceptance 
was  so  negligeutly  and  informally  made  by  defendant  on  his 
docket  that  Elliot  was  not  legally  bound  thereby.  That  Stew^ 
art  died  insolvent  before  the  supposed  stay  expired.  Plaintiff 
prosecuted  Elliot  upon  the  informal  recognizance,  and  it  was 
adjudged  void  and  Elliot  was  released.  Plaintiff  claimed  the 
amount  of  the  judgment,  and  his  costs  and  expenses.  Defend- 
ant pleaded  not  guilty,  and  not  guilty  within  one  year  before 
the  commencement  of  the  action.  Plaintiff  joined  issue  on  the 
first  plea  and  replied  specially  to  the  second,  that  he  had  com- 
menced an  action  against  Elliot,  in  the  court  of  common  pleas, 
upon  the  supposed  recognizance,  on  the  twenty-sixth  of  Janu- 
ary, 1828,  and  that  at  the  November  term  following  judgment 
was  rendered  against  him;  and  upon  appeal  such  judgment  was 
affirmed,  this  court  holding  that  the  supposed  recognizance  was 
absolutely  void.  That  such  judgment  on  appeal  was  rendered 
at  the  May  term,  1829,  and  remained  unreversed,  and  that  the 
present  action  was  brought  within  one  year  after  plaintiff's  rights 
were  made  known  by  such  judgment.  Demurrer  to  the  replica* 
tion,  and  joinder.  The  court  sustained  the  demurrer  and  gave 
judgment  for  the  defendant,  from  which  plaintiff  appealed. 

No  argument  in  support  of  the  demurrer. 

Caswell  and  Starry  contra.  The  only  question  presented  upon 
the  pleadings  is,  when  did  the  cause  of  action  accrue?  When 
the  defendant  took  the  security  in  1825,  or  when  Elliot  avoided 
it  in  May,  1829  ?  The  cause  of  action  can  not  be  said  to  ac- 
crue until  an  injury  is  sustained.  It  was  no  injury  to  the 
plaintifffor  the  defendant  to  take  the  security  in  the  form  he 
did,  unless  Elliot  took  advantage  of  the  defect.     Instead  of 
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pleading  not  guiltj  within  one  year»  the  defendant  should  have 
pleaded  that  the  cause  of  action  did  notaccrae  within  one  year:  4 
Bac.  474.  If  the  plainti£f  had  sued  the  defendant  soon  after 
the  security  was  taken,  he  would  have  recovered  only  nominal 
damages.  He  could  not  have  set  forth  the  nature  and  extent 
of  the  injury:  12  Mass.  127. 

By  Court.  The  plaintiff  insists  that  his  right  of  action  did 
not  accrue  until  the  termination  of  the  suit  in  this  court,  in 
1829;  and  unless  he  can  sustain  this  position,  he  is  too  late  in 
his  action.  For  if  the  action  accrued  when  the  mistake  waa 
made,  or  when  the  supposed  stay  of  execution  expired,  or  when 
the  suit  was  instituted  against  Elliot,  more  than  one  year  had 
elapsed  before  tbe  commencement  of  this  suit. 

It  is  unnecessary  to  determine  the  precise  moment  when  the 
statute  did  attach,  for  we  entertain  the  opinion  that  no  later 
period  can  be  selected  than  the  institution  of  the  suit  against 
Elliot.  Admitting  that  the  plaintiff  might  reasonably  expect 
Elliot  to  fulfill  his  supposed  recognizance,  and  pay  the  debt, 
yet,  when  he  evinced  his  intention  not  to  be  bound,  the  plaint- 
iff*B  remedy  against  the  justice  was  complete. 

It  is,  however,  objected  that  only  nominal  damages  could 
have  been  recovered,  previous  to  the  determination  of  the  suit 
against  Elliot.     This  objection  seems  to  be  removed,  and,  in- 
deed, the  whole  case  disposed  of,  by  the  decision  of  the  su- 
preme court  of  the  United  States,  in  the  case  of  Wilcooc  ei  aL 
v.  Plummer,  4  Pet.  172.     It  was  a  suit  brought  against  an  attor- 
ney for  negligence.    The  plaintiffs  placed  a  note  in  the  hands  of 
Plummer  for  collection.     On  the  seventh  of  May,  1820,  he  com- 
menced a  suit  against  the  drawer,  but  neglected  to  do  so  against 
the  indoraer.     The  drawer  proved  insolvent.    On  tbe  eighth  of 
February,  1821,  Plummer  sued  the  indorser;  but  in  consequence 
of  a  misnomer,  the  plaintiffs  were  nonsuited  in  June,  1824. 
Before  tbe  nonsuit,  the  action  against  the  indorser  was  barred 
by  the  statute  of  limitations.    The  suit  against  the  attorney  waa 
instituted  on  the  twenty-seventh  of  January,  1825,  to  which  was 
pleaded  tbe  statute  of  limitations  of  North  Carolina,  which  in- 
terposes a  bar  after  three  years.     Mr.  Justice  Johnson,  in  de- 
livering tbe  opinion  of  the  court,  uses  this  language:  "When 
the  attorney  was  chargeable  with  negligence,  his  contract  waa 
violated,  and  the  action  might  have  been  sustained  immediately. 
Perhaps,  in  that  event,  no  more  than  nominal  damages  may  be 
proved,  and  no  more  recovered;  but,  on  the  other  hand,  it  is 
perfectly  clear,  that  the  proof  of  actual  damage  may  extend  to 
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facts  that  occur  and  grow  ont  of  the  injury,  even  np  to  the 
day  of  the  verdict.  If  so,  it  is  clear  the  dunage  is  not  the  cause 
of  action.  This  is  fully  illustrated  by  the  case  from  1  Salk.  11 » 
in  which  a  plaintiff,  having  previously  recovered  for  an  as- 
sault, afterwards  sought  indemnity  for  a  very  serious  effect  of 
the  assault,  which  could  not  have  been  anticipated,  and,  of  con* 
sequence,  could  not  have  been  compensated,  in  making  up  the 
verdict." 

The  cases  are  numerous  and  conclusive  on  this  doctrine.  As 
long  ago  as  20th  Eliz.,  1  Cro.  53,  this  was  one  of  the  points 
ruled  in  The  Sheriff^  v.  Bradshaw.  And  the  case  was  a  strong 
one;  for  it  was  altogether  problematical  whether  the  plaintiffs 
ever  should  sustain  any  damages  from  the  injury.  The  princi- 
ple has  often  been  applied  to  the  very  plea  here  set  up,  and  in 
some  very  modem  cases.  That  of  BaiUey  v.  Faulkner^  8  Bam.  & 
Aid.  288,  was  exactly  this  case;  for  there  the  damage  depended 
upon  the  issue  of  another  suit,  and  could  not  be  assessed  by  a  jury 
until  the  final  result  of  that  suit  was  definitely  known.  Yet  it 
was  held  that  the  plaintiff  should  have  instituted  his  action,  and 
he  was  barred  for  not  doing  so.  In  HoweU  v.  Young ^  5  Bam.  & 
Cress.  259,  the  same  doctrine  is  affirmed,  and  the  statute  held  to 
run  from  the  time  of  the  injury,  that  being  the  cause  of  action, 
and  not  from  the  time  of  damage  or  discovery  of  the  injury. 

Demurrer  sustained. 

In  LcUhrop  v.  SneUbcJcer,  10  Ohio  St.  276,  the  prinoipal  caae  wm  affirmed, 
it  being  again  determined  that  the  statate  of  limitatioDfl  begins  to  nm  from 
the  date  of  the  negligence  causing  the  injury,  and  not  from  the  time  wbea 
the  plaintiff  acquired  knowledge  of  it:  see  Oaylor  v.  HwU^  23  Id.  255. 

Statutx  op  Limitations  commences  to  nm  from  what  time:  see  WaJln  v. 
Shearman^  11  Am.  Dec  624;  Robertson  v.  Smith,  12  Id.  904;  SaUtbmyy. 
BUuk,  14  Id.  279;  Jaekaon  v.  Johmon,  15  Id.  433. 


Roll  t;.  Raguet. 

[4  Omo,  400.1 

Peoxibsobt  NoTBy  THX  CoNsmKRATioM  voB  WHICH  is  SB  agreement  not  te 
prosecute  the  maker  for  a  felony,  is  against  pablio  policy,  and  therefore 
void. 

Baouet  sued  Peter  Boll  and  Charles  Boll  upon  a  promissozy 
note  for  the  sum  of  five  hundred  dollars.  Charles  Boll  was  not 
found,  and  the  declaration  was  filed  against  Peter,  who  pleaded 
the  general  issue,  and  also  pleaded  specially  in  bar  that  at  the 
time  the  note  was  given,  Charles  Boll,  who  was  his  son,  waa 
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suspected  and  accused  by  Baguet  of  having  felonioosly  taken 
his  goods  and  chattels;  that  Baguet  threatened  to  institute  a 
criminal  prosecution  against  Charles,  and  cause  a  judicial  in- 
vestigation  to  be  made  touching  said  supposed  felony,  unlesa 
Charles  and  Peter  would  pay  him  five  hundred  dollars,  upon 
the  receipt  of  which  he  agreed  not  to  institute  such  criminal 
prosecution,  and  agreed  not  to  appear  against  Charles  as  a  wit- 
ness upon  any  proceedings  that  might  be  instituted  for  aaici 
supposed  offense,  but  would  endeavor  to  suppress  any  investi* 
gation  concerning  it.  That  thereupon  the  note  in  suit  was  ex- 
ecuted for  the  purpose  of  preventing  any  criminal  prosecution 
against  Charles.  To  such  special  plea  there  was  a  general  de- 
murrer and  joinder.  The  court  sustained  the  demurrer,  and 
gave  judgment  for  the  defendant  in  error,  Baguet,  to  reverse 
which,  this  writ  of  error  was  prosecuted. 

Caswell  and  Starr,  for  plaintiff  in  error.  The  only  question 
for  the  investigation  of  the  court  is,  whether  the  consideration 
of  the  note,  as  set  forth  in  the  plea,  makes  it  void.  The  books 
lay  down  the  two  following  propositions,  which,  if  true,  dispose 
of  this  case:  1.  All  contracts,  agreements,  or  promises,  whose 
consideration  is  illegal,  contrary  to  sound  policy  and  good  mor- 
als, are  void:  2  Stark.  Ev.  87;  7  T.  B.  601;  Parsons  v.  Thomp- 
son, 1  H.  Bl.  322;  Holman  v.  Johnson,  Cowp.  841;  2  Pothier 
on  Ob.  4;  Pow.  on  Con.  185;  Story  on  Plead.  125;  Com.  on 
Con.  29,  30;  2.  That  all  contracts  made  to  prevent  the  due 
course  of  justice  are  void:  Stiernhde  Jur.  Goth.  0.  3,  5;  John- 
son V.  Ogdby,  3  P.  Wms.  279;  BeU  v.  Woods,  1  Bkj,  249;  Key  v. 
VaUier,  1  Ohio,  144. 

Storer  and  Ames,  contra. 

By  CouBT.  A  father  and  son  join  in  giving  a  promiasozj 
note,  for  the  consideration  that  the  payee  will  abstain  from 
prosecuting  the  son  for  a  larceny,  and  will  not  appear  in  a 
court  of  justice  as  a  witness  against  him. 

The  court  are  not  called  upon  to  decide  whether  an  action 
may  be  supported  upon  a  promise  to  pay  for  stolen  goods,  nor 
whether  an  action  will  lie  to  recover  private  damages  sustained 
by  the  commission  of  a  public  offense.  The  only  question  pre- 
sented by  the  record  is,  whether  a  court  of  justice  will  lend  its 
aid  to  enforce  a  promise  for  the  payment  of  money,  the  sole 
consideration  of  which  is  another  promise,  made  by  the  plaintiff, 
to  conceal  or  stifle  the  prosecution  of  a  crime  perpetrated 
against  the  peace  and  common  good  of  mankind. 
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The  well-being,  the  existence  of  every  government,  obviously 
depends,  in  a  great  measure,  upon  the  due  execution  of  its 
crimiDal  laws.  Any  contract,  therefore,  the  consideration  of 
which  is  to  conceal  a  crime  or  stifle  a  prosecution,  is  necessarily 
repugnant  to  public  policy;  and  it  is  a  settled  rule  of  law,  that 
all  contracts  whose  consideration  is  contrary  to  public  policy 
are  void:  2  Kent  Com.  366;  2  Stark.  Ev.  87. 

It  is  unnecessary  to  inquire  whether  such  contracts  are  posi- 
tively prohibited  by  law,  or  whether  it  is,  in  all  cases,  the  legal 
or  moral  duty  of  an  individual,  cognizant  of  the  commission  of 
a  crime,  to  make  a  disclosure  to  the  proper  authorities.  Ad- 
mitting the  existence  of  cases  where  silence  would  be  excusa- 
ble, it  by  no  meaus  follows  that  an  express  contract  to  conceal 
the  offense,  or  smother  its  prosecution,  must  be  sanctioned  by 
the  law,  or  enforced  by  the  judicial  tribunals  of  the  country. 

The  objection  that  when  the  contract  was  made  no  suit  haci 
been  commenced  or  indictment  found,  is  without  foundation. 
The  same,  if  not  stronger  reasons  of  public  policy  exist,  before 
as  after  the  existence  of  a  prosecution.  By  a  public  prosecu- 
tion the  offender  becomes  notorious,  and  the  community  are  put 
upon  their  guard.  By  a  composition  of  the  felony,  in  secret, 
without  any  prosecution,  the  true  character  of  the  offender  ia 
unknown,  and  the  community  are  subjected  to  depredations, 
which  might  otherwise  be  anticipated  and  prevented. 

As  between  the  parties  to  this  action,  the  defense  may  not  be 
veiy  honest;  and  we  may  adopt  the  language  of  Lord  Mansfield 
in  Holman  v.  Johnson,  alias  Newland^  Gowp.  841,  "  that  the  ob- 
jection that  a  contract  is  immoral  or  illegal,  as  between  plaint- 
iff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not  for  his  sake,  however,  that  the  objec- 
tion is  ever  allowed;  but  it  is  founded  on  general  principles  of 
policy,  that  ex  dolo  mala  non  oritur  actio.  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral 
or  illegal  act.'' 

Whenever  an  agreement  appears  to  be  illegal,  immoral,  or 
against  public  policy,  a  court  of  justice  leaves  the  parties  as  it 
finds  them;  if  the  agreement  be  executed,  the  court  will  not 
rescind  it;  if  executory,  the  court  will  not  aid  in  its  execution. 

Judgment  reversed. 

In  Baguet  v.  HoU,  7  Ohio,  76,  an  attempt  was  made  by  Bagnet,  by  a  scire 
facku  on  the  mortgage  given  by  Boll  to  him,  to  aecnre  the  payment  of  the 
note,  determined  in  the  principal  case  to  be  invalid,  to  chaz^  the  lands  so 
mortgaged  with  an  ezecation  to  secure  the  payment  of  the  debt  of  five  han« 
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dred  dollani,  which  was  evidenced  by  said  note.  The  same  pica  interpoeed 
in  the  principal  case  was  again  set  np,  and  evidetioe  admitted  to  snstatn  it. 
A  verdict  having  been  rendered  in  &vor  of  defesidant,  upon  appeal  it  iras 
determined  that  the  mortgage  was  invalid,  and  that  any  defense  that  mig;faft 
be  interposed  against  the  obligation  which  the  mortgage  was  given  to  secuvw 
was  equally  available  against  it.  The  principal  case  has  been  frequently  a£- 
£rmed  and  followed  in  Ohio:  Moore  v.  Adams,  8  Ohio,  375;  Jones  v.  Voaw^ 
hees,  10  Id.  148;  Spaulding  v.  Bank  qf  Mutkingum,  12  Id.  648;  Ooudy  ▼• 
^ebhaH,  1  Ohio  St.  265. 

There  is  no  doubt  of  the  correctness  of  the  principles  upon  which  the  prin- 
cipal case  was  determined.  Any  agreement  or  contract,  the  oonsideraiion  o(f 
which  is  immoral,  criminal,  or  unlawful,  is  void,  and  no  action  can  be  sus- 
tained for  its  enforcement.  Contracts  not  to  prosecute  a  person  for  the  com- 
mission  of  a  crime  are  against  public  policy  and  void.  This  principle  was  ap- 
plieil  in  Cameron  v.  MeFarland,  6  Am.  Dec.  666,  where  it  appeared  that 
part  of  the  consideration  of  the  bond  sued  on  was  an  agreement  not  to  proee- 
«nte  a  person  for  malicious  mischieL 


Reedeb  t;.  Babb. 

[4  Ono,  446.] 

NoncB  BT  RxciTAi;s  nr  Patents. — A  person  purchasing  land  Is  bound  hj 
the  recital  of  all  facts  contained  in  any  conveyance  affecting  the  title 
thereto,  as  if  he  had  actual  notice  thereof,  and  where  a  patent  was  issued 
to  N.,  assignee  of  the  administrator  of  H.  R.,  deceased,  it  was  held  that 
such  recital  was  sufficient  to  charge  a  subsequent  purchaser  with  notaoo 
of  the  rights  of  the  heirs  of  H.  R. 

Bill  in  cbanceiy.  The  only  question  piesenied  for  the  de- 
termination of  the  court  is  stated  in  the  opinion.  Defendant 
Barr  filed  his  plea  in  bar  to  the  complainants'  bill,  claiming  to 
be  an  inuocent  purchaser  of  the  land  for  value,  under  a  fore- 
closure sale  against  one  Newell,  for  which  a  reconveyance  was 
sought,  without  notice  of  the  .plaintiffs'  rights.  PlaintifiGs  filed 
e  general  replication  to  this  plea. 

Storer  and  Fox,  for  complainants:  1.  It  is  well  settled  that 
where  a  purchaser  can  not  make  out  his  title  but  through  a 
deed  which  leads  to  a  fact,  he  will  be  affected  with  notice  of 
that  fact:  2  Madd.  Ch.  827;  Beames  Plead.  252;  HamiUm  v. 
Itoyse,  2  Sch.  &  Lef.  327;  Eiem  v.  Mill,  13  Ves.  117.  Inas- 
much,  therefore,  as  Barr  can  not  make  out  his  title  without  the 
patent,  he  is  chargeable  with  notice  that  Newell  purchased,  or 
pretended  to  purchase,  of  an  administrator.  2.  Knowing  that 
Newell  purchased  of  an  administrator,  Barr  was  bound  to  know 
that  no  administrator,  merely  as  such,  had  authority  to  dispose 
of  real  estate,  except  under  an  order  of  court;  and  in  taking 
the  estate,  he  took  it  subject  to  all  the  equities  to  which  it  waa 
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subject  in  the  hands  of  Nenrell:  NewL  on  Cont.  611;  Denning 
y.  Smilh,  3  Johns.  Ch.  344;  Le89ee  of  WUUa  y.  Bujoher,  2  Binn. 
455. 

N.  Wright,  contra. 

By  CouBT.  The  patent  uras  issued  to  Newell,  as  assignee  of 
ihe  administrator  of  Heoson  Beeder,  deceased;  and  the  only 
question  is,  whether  this  disclosure  of  the  rights  of  the  pateDtee, 
and  of  the  manner  in  which  thej  were  acquired,  is  sufficient  to 
charge  a  subsequent  purchaser,  with  notice  of  the  equitable 
rights  of  the  complainants,  as  heirs  at  law  of  Henson  Beeder. 
The  true  rule  upon  this  subject  appears  to  be,  "  that  the  law 
imputes  that  notice,  which,  from  the  nature  of  the  transaction, 
every  person  of  ordinary  prudence  must  necessarily  have:" 
Stem  V.  Mm,  13  Yes.  120;  Madd.  Ch.  827;  Newl.  511. 

If,  in  the  investigation  of  a  title,  a  purchaser,  with  common 
prudence,  must  have  been  apprised  of  another  right,  notice  of 
that  right  is  presumed.  Here  Barr,  in  tracing  his  title,  must 
have  seen  from  the  patent,  that  Newell's  right  was  derived  from 
an  administrator,  who  possessed  no  title  to  the  land  himself, 
and  whose  deed  could  be  available  only  by  a  previous  compli- 
ance with  certain  legal  formalities.  If  the  assignment  of  an  ad- 
ministrator, per  86,  conveyed  the  equitable  rights  of  the  intestate, 
the  purchaser  might  stand  in  a  different  situation.  As  it  is,  we 
are  of  opinion  that  the  recital  in  the  patent  is  sufficient  to  put 
a  man  of  ordinary  prudence  to  an  inquiry  for  the  rights  of  the 
heirs;  and  that  a  subsequent  purchaser  must,  at  his  peril, 
ascertain  whether  those  rights  have  been  regularly  extinguished. 
Authorities  are  cited  to  show  that  presumptions  of  regularity 
are  to  be  made  in  favor  of  public  officers:  WiUiams  v.  East 
India  Co.,  3  East,  200;  Hartwell  v.  Root,  19  Johns.  347  [10  Am. 
Dec.  232J.  And  that  the  existence  of  a  grant  is  sufficient 
ground  to  presume  that  every  prerequisite  has  been  performed: 
Polk  V.  Wendell,  9  Cranch,  98:  5  Wheat  304;  King  v.  Hawkins, 
10  East,  216.  If  this  grant  were  a  simple  conveyance  to  Newell, 
^  his  assignees  might  perhaps  claim  the  benefit  of  these  rules;  but 

the  grant,  upon  its  face,  shows  that  the  heirs  of  Reeder  were  the 
owners  of  the  estate,  after  the  death  of  their  ancestor;  and  it  is 
going  too  far  to  say,  that  there  is  a  legal  presumption,  not  only 
.  that  the  officers  of  government  have  performed  their  duties^ 

i  but  that  the  rights  of  the  heirs  of  Beeder  have  been  divested 

by  a  judgment  of  a  court  of  competent  jurisdiction. 
Plea  overruled. 
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Cited  in  MaJtoon  v.  Clapp^a  Ildrs,  8  Ohio^  251;  BouTier  v.  Ware^  lO  Id. 
469;  Belly,  Duncan,  11  Id  196. 

Notice  by  Recitals  in  Patents  and  other  Instruments. — ^In  the  note- 
to  Grc^ff"  V.  Ccutleman,  16  Am.  Dec.  754,  this  subject  is  discnasad.  Also  an. 
BwilMT  ▼.  VealTtMy  20  Am.  Dec.  276»  note. 


GooDLOE  V.  Crrr  op  Cincinnatl 

[4  Ohio,  600.] 

MtnnciPAL  CoBPORATiONS  are  liable  for  all  illegal  and  malicioos  sets 

mitted  by  them,  by  means  of  which  an  individual  or  his  property  im 
injured. 

Action  on  the  case  for  an  injury  to  real  estate  belonging  to 
the  plaintiff.  The  plaintiff  alleged  that  he  was  seised  and  pos- 
sessed of  a  lot  of  land  and  a  brick  house  situated  thereon,  in  the 
city  of  Cincinnati.  That  he  had  expended  large  sums  of  money 
in  fitting  the  house  for  the  accommodation  of  his  family,  and 
had  also  been  to  large  expense  in  making  the  doors,  walls,  win- 
dows, ways,  walks,  etc.,  conform  to  the  level  and  grade  of 
Water  street,  upon  which  the  house  was  situated.  That  the 
defendants, while  plaintiff  was  occupying  the  house  with  his 
family,  maliciously  and  without  cause  dug  up  and  destroyed  said 
street,  ways,  etc. ,  to  the  depth  of  five  feet,  and  took  and  removed 
gravel  therefrom,  by  reason  of  which  the  walls  of  his  house 
were  injured,  his  cellar  destroyed,  and  himself  and  his  family 
deprived  of  the  use  of  his  house.  Defendants  interposed  a 
general  demurrer,  and  the  cause  was  adjourned  for  decision 
thereon. 

Storer  and  Fox,  for  the  demurrer.  Counsel  examined  the 
statute  of  Ohio,  authorizing  the  defendants,  who  composed  the 
corporation  of  Cincinnati,  "  to  caase  the  streets,  lanes,  alleys, 
and  commons  of  the  city  to  be  kept  open  and  in  repair,  and 
free  from  all  kinds  of  nuisance;"  and  also  giving  them  the 
*'  exclusive  control  and  care  of  such  streets;"  and  insisted  that 
the  power  thus  conferred  was  a  beneficial  one,  and  to  accom- 
plish fully  the  object  for  which  it  was  given,  great  liberality  of 
construction  is  due,  whenever  its  exercise  is  called  into  ques- 
tion. In  all  cases  where  a  corporation  is  sued  for  a  misfeasance, 
it  must  appear  in  the  declaration,  that  the  act  for  which  repara- 
tion is  sought  was  either  negligently  or  maliciously  done.  It 
must  also  appear  what  the  injury  is,  its  nature  and  extent. 
Counsel  here  cited  and  reviewed  at  length  many  English  and 
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American  authorities:  Oovemor  v.  Meredith,  4  T.  B.  794;  StUlon 
y.  Clarke ,  6  Taunt.  42;  Harman  v.  Pappenden,  1  East,  555; 
Steele  v.  W.  I.  Nav.  Co.,  2  Johns.  286;  Oosder  v.  Georgetown,  9 
Wheat.  693;  Callinder  v.  Marsh,  1  Pick.  418;  Dreive  v.  Collm, 
1  East,  566;  Mathews  v.  London  Water  Works  Co,,  3  Campb.  402; 
Turnpike  Co,  v.  5w«^,  4  Serg.  &  R.  6  [8  Am.  Dec.  675];  Jen- 
ieins  Y.  TFoZdron,  11  Johns.  114  [6  Am.  Dec.  359];  Leaders, 
Boxon,  3  Wils.  561;  Panton  v.  Holland,  17  Johns.  98.  It  was 
also  insisted  that  the  matters  set  out  in  the  declaration  fur- 
nished no  grounds  from  which  malice,  negligence,  or  excess  of 
jurisdiction  on  the  part  of  the  corporation  could  be  inferred. 

Oaday,  contra.  The  charter  of  the  defendants  is  a  corporate 
one;  this  furnishes  no  excuse  for  the  commission  of  an  injury. 
A  corporation  is  liable  for  wrongs  done  by  itself  or  agent:  Oray 
y.  Portland  Bank,  6  Mass.  364;^  Toumsend  v.  8.  T.  Co.,  6  Johns. 
91;  Head  v.  Prov.  Ins,  Co.,  2  Cranch,  127.  Counsel  here  reviewed 
at  length  the  laws  of  Ohio,  authorizing  the  defendants  to  lay 
out  and  establish  roads  and  to  keep  the  same  in  repair. 

By  CouBT.  Whatever  may  have  been  the  ancient  doctrines, 
with  regard  to  the  liability  of  corporations,  for  wrongs  done  by 
their  agents,  courts  have  gradually  departed  from  them,  and 
adopted  principles  more  congenial  to  the  state  and  condition  of 
the  world.  Corporations  are  established,  in  our  country,  for 
almost  every  concern  of  life— political,  pecuniary,  and  elee- 
mosynary. They  govern  towns,  construct  roads,  engage  in 
manufactures,  trade  in  money,  build  churches,  teach  schools, 
and  collect  and  distribute  alms.  In  all  these  operations,  they 
act  by  agents.  Where  benefits  are  derived,  the  corporation 
enjoys  them.  Where  injury  is  inflicted,  through  their  means, 
they  ought  to  be  responsible  for  it. 

When  the  corporation  of  a  town  grade  the  streets,  the  object 
is  the  benefit  of  the  whole  town.  If  an  individual  is  injured, 
it  is  right  he  should  have  redress,  against  all  upon  whose  account 
the  injury  was  perpetrated.  There  is  no  justice  in  sending  him 
to  seek  redress  from  an  irresponsible  agent.  There  is  no  pro- 
priety in  compelling  the  injured  party  to  look  for  compensation 
to  the  mere  agent,  who  acted  in  good  faith,  according  to  the 
directions  of  his  employers.  And,  when  the  agent  is  made 
responsible,  leave  him,  for  indemnity,  to  the  discretion  of  the 
corporation. 

All  corporations  act  by  agencies,  and  those  agencies  are  com* 
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posed  of  men  who  may  he  inflaenoed  hy  reprehensihle  motiTes, 
or  tempted  to  do  acts  not  warranted  hy  hiw.  In  this  case,  the  act 
is  charged  in  tiie  declaration  to  have  heen  illegal  and  malicious. 
When  a  corporation  acts  illegally  and  maliciously,  we  conceive 
it  ought  to  be  made  directly  responsible.  Such  is  the  plain  die> 
tate  of  justice,  and  we  see  no  technical  rule  of  law  that  forbida 
us  to  act  upon  it. 
The  demurrer  is  overruled. 


The  principal  case  has  been  frequently  cited  and  referred  to  in  Ohio^  innil^ 
Beqnent  adjudications:  ScovU  v.  Oeddings,  7  Ohio,  606;  Bhodea  v.  develamd^ 
10  Id.  161;  Crawford  v.  Delaware,  7  Ohio  St  463;  Wedem  College  v.  CUm^ 
land,  12  Id.  .378;  City  of  Cincinnati  v.  Penny,  21  Id.  503.  In  the  latter  case  » 
quotation  from  the  opinion  of  the  court  by  McDvaine,  J.,  wiU  be  sufficient  U> 
«how  to  what  extent  municipal  corporations  are  now  held  liable  in  Ohio  for 
the  commission  of  acts  from  which  injury  results,  as  well  as  to  show  tbe 
standing  of  the  principal  case  and  similar  adjudications  in  that  state  at  the 
present  day:  "The  only  question  arising  in  the  case  may  be  stated  in  the 
following  form,  viz. :  Are  municipal  corporations,  under  the  laws  of  this  state, 
liable  for  damages  to  proprietors  of  lots  abutting  on  streets  and  alleys,  for 
injuries  to  buildings  erected  thereon,  resulting  from  the  exercise  of  their  cor- 
porate powers,  in  improving  or  appropriating  such  streets  and  alleys  to  pub- 
lic use,  while  acting  within  the  scope  of  their  municipal  authority,  and  with- 
out negligence  or  malice  7  Strictly  this  question  should  be  answered  in  the 
negative.  Bat  in  the  ordinary  application  of  the  principle  involved,  neither 
an  unqualified  affirmative  nor  negative  answer  would  be  a  fair  statement  of 
the  rule  of  law  upon  this  subject.  If  answered  in  the  affirmative,  this  qual- 
ification should  be  annexed,  namely,  that  the  abutting  proprietor  has  not  con- 
tributed to  his  injury  by  his  own  negligence  or  indiscretion,  in  the  manner  of 
constructing  his  improvements.  In  applying  this  qualification,  it  is  not 
enough  to  ascertain,  simply,  that  he  acted  prudently  under  the  circumstances 
of  fact  which  surrounded  him  at  the  time;  he  must,  also,  have  taken  into 
consideration  the  right  of  the  municipality  to  make  future  improvements  io 
the  streets  or  alleys,  and  to  appropriate  them  to  other  public  uses,  within  the 
scope  of  its  authority.  If  these  latter  considerations  were  omitted,  it  was 
his  folly  to  omit  them,  and  if  injury  results,  it  is  his  misfortune.  And  if  an- 
swered in  the  negative,  this  qualification  should  be  annexed,  to  wit:  that  the 
municipality,  before  such  lot  wss  improved,  had  taken  no  such  action  in  the 
matter  of  improving  or  appropriating  such  street  or  alley  to  public  uses,  as 
to  reasonably  indicate  that  the  uses  and  improvements  of  the  street  or  alley 
were  permanently  fixed  and  appropriated.  Because,  if  the  municipal  author^ 
ities  have  so  appropriated  or  improved  the  street  or  alley,  as  to  indicate^  to  » 
prudent  and  careful  person,  thtft  no  further  exercise  of  the  power  of  appio- 
priation  or  change  in  the  improvements  of  the  street  or  alley  would  be  made» 
they  should  not  be  permitted  to  further  exercise  it,  to  the  injury  of  those  who 
have  acted  upon  the  faith  of  their  acts,  without  making  compensation  for  snob 
injury.  In  thus  stating  the  rule,  we  have  no  disposition  to  depart  from  the  line 
of  decisions  formerly  made  by  this  court  upon  this  subject,  however  much  those 
decisions  may  be  in  conflict  with  the  decisions  of  other  coorts*  We  believe  the 
principles  established  by  our  former  oases  to  be  most  just  and  equitable.  Od 
>he  one  hand,  public  ii 
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for  pablio  iimb,  go  lide  by  tide;  uid  on  the  other  hand,  the  general  welfare  of 
towna  and  cities  ia  protected  against  the  cupidity  and  perverseness  of  pro* 
prietors  who  take  no  interast  in  the  public  good,  bat  take  advantage  of  every 
ciroomstanoe  that  can  possibly  pnmiote  a  private  gain  or  save  a  personal  ex- 
penditnre.  We  believe  that  all  the  oases  heretofore  decided  by  this  court 
npon  this  subject,  can  be  reconciled  upon  the  principles  stated;  although  the 
language  employed  by  different  judges  in  delivering  opinions  may  not  b» 
reconcilable.'* 

In  BartieU  v.  Croder,  8  Am.  Dea  428,  it  was  held,  that  a  civil  action  could 
not  be  maintained  against  an  overseer  of  highways,  by  an  individual,  for  aik 
injury  sustained  by  him  in  consequence  of  the  neglect  of  such  overseer  to 
keep  a  bridge  in  repair.  See  note  to  that  case  at  p.  442,  where  the  decisions 
upon  which  BariUU  v.  Crotier  was  decided,  as  wdl  as  those  determined  sub- 
sequently to  that  decision,  are  dted. 


Hess  v.  State. 

[6  Ohio,  6.] 

FftBSOHB  Skilubd  IK  ▲  Enowledok  07  Handwbiting  may  give  their 
opinions  in  evidence  in  criminal  cases,  as  to  whether  the  particular  hand* 
writing  on  the  instrument  alleged  to  be  foiged,  is  genuine  or  not,  although 
they  never  saw  the  party  write,  whose  name  appears  to  be  signed  to  th» 
instrument. 

A  PiBSON  WHOSB  Namx  Afpkabs  UPON  FoROXD  Papbb,  and  who  is  interested 
in  setting  the  instrument  aside,  is  not  permitted  in  England  and  some  of 
the  American  states,  to  give  evidence  to  prove  the  forgery,  but  he  i» 
competent  to  prove  all  collateral  matters.  This  rule  does  not  extend^ 
however,  to  cases  where  the  witness  has  no  real  interest  in  the  conviction,, 
as  where  he  is  the  cashier  or  other  agent  of  a  bank,  the  note  of  which, 
has  been  forged. 

Ik  Omo  thk  Evidbncx  ot  thx  Pibsok  whose  name  it  is  alleged  has  heesk 
forged,  is  admissible  to  prove  that  the  name  appearing  upon  the  instru- 
ment is  not  his  genuine  signature. 

It  IS  A  QunfTiOK  ot  Fact  fob  a  Jubt  to  determine  whether  a  note  ofiered 
in  evidence  upon  the  trial  of  an  indictment  for  counterfeiting  is  suIk 
scribed  H.  or  N.  Biddle,  and  their  decision  upon  such  question  can  not 
be  reviewed  in  error,  unless  the  note  accompanies  the  record. 

Ikdobseiokt  upok  a  Notx  need  not  be  set  out  in  an  indictment  charging 
that  the  note  is  forged. 

SviDSKCB  THAT  Othxb  Couktxbvxit  Notxs  Were  found  secreted  in  th#- 
prisoner's  house,  about  the  time  he  was  arrested,  is  admissible  upon  th» 
trial  of  an  indictment  charging  him  with  having  in  his  possession  certaiia 
notes,  knowing  them  to  be  counterfeits. 

Ikdiotmcmt  mat  eb  Found  against  two  persons  jointly  for  having  counterfeit 
notes  in  their  possession ;  and  where  two  persons  were  indicted,  arraigned,, 
and  pleaded  jointly,  and  the  record  then  recited  that  the  trial  proceeded 
against  one  of  the  defendants,  the  court  will  presume  that  an  order  for 
separate  trials  waa  made. 

VoBOXRT  AT  THX  COMMON  Law  WAS  CoKsiDKRXD  a  spccics  of  frsud,  and 
might  have  been  committed  of  any  writing  by  which  another  mi^t  b» 
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defrauded.  The  offense  was  complete,  although  no  one  was  actually  in- 
jured, if  the  tendency  and  intent  to  defraud  were  manifest.  The  fraud- 
ulent intent  was  the  essence  of  the  offense,  and  must  have  heen  alleged 
and  proved. 

Indictmekt  Ghabgino  a  Statxttobt  Ofvxnbe,  should  describe  the  offense  in 
the  words  of  the  statute. 

Iv  FoBOEBT  IT  IS  07  NO  GoNSSQUENCB  WHETHEB  the  counterfeited  instra- 
ment  be  such  as,  if  real,  would  be  effectual  to  the  purpose  it  intends, 
so  long  as  there  is  sufficient  resemblance  to  impose  on  persons  of  ordi- 
nary observation,  though  persons  of  experience  could  not  be  deceived  by 
it. 

liroiciMENT  Ghabgino  a  Psbson  with  having  counterfeit  bank  notes  in  his 
possession,  and  with  making  a  sale  of  them,  need  not  aver  that  the  sale 
was  for  a  consideration,  or  to  the  injury  of  any  one,  or  that  the  notes 
were  indorsed. 

Wbtt  of  eiTor  to  the  court  of  common  pleas  of  Clennont 
•county.  The  facts  appear  from  the  opinion  of  the  court.  The 
-ease  was  submitted  without  argument. 

No  counsel  named. 

By  Court,  Wrioht,  J.  Hess,  the  plaintiff  in  error,  was  in- 
•dieted  in  the  court  of  common  pleas  jointly  with  one  Hoyt» 
upon  several  charges. 

1.  For  feloniously  selling  and  delivering  to  one  Steele,  a 
•counterfeit  bank  note,  purporting  to  be  a  check  from  the  bank 
of  the  United  States  branch  at  Cincinnati,  upon  the  bank  of  the 
United  States,  signed  J.  Beynolds,  president,  and  P.  Benson, 
cashier,  for  five  dollars,  and  payable  to  order,  knowing  it  to  be 
^counterfeit. 

2.  For  the  feloniously  selling  and  delivering  to  Steele  a 
'Counterfeit  note,  purporting  to  be  a  twenty-dollar  note,  issued 
by  the  bank  of  the  United  States,  payable  to  order,  and  signed 
3)y  H.  Biddle,  president,  and  W.  Mcllvaine,  cashier,  knowing  it 
to  be  counterfeit. 

3.  For  having  in  possession,  for  the  purpose  of  selling,  etc., 
•divers  counterfeit  notes,  viz. :  two  twenties,  purporting  to  be  of 
the  bank  of  the  United  States,  issued  by  H.  Biddle,  president, 
snd  W.  Mcllvaine,  cashier,  and  payable  to  order;  and  a  five- 
dollar  check  from  the  branch  United  States  at  Cincinnati,  upon 
the  bank  United  States,  and  signed  J.  Beynolds,  president,  and 
P.  Benson,  cashier,  and  payable  to  order,  knowing  them  to  be 
counterfeit. 

The  two  first  charges  were  framed  upon  that  clause  of  the 
twenty-ninth  section  of  the  act  for  the  punishment  of  crimes, 
wol.  29,  p.  141  |Chase,  1727],  which  provides  a  punishment  for 
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any  person  who  *'  shall  sell,  barter,  or  in  any  manner  dispose 
of  any  false,  forged,  or  counterfeit  bank  note  or  notes."  The 
third  charge  is  framed  under  that  clause  of  the  same  section, 
providing  punishment  for  any  person  who  '*  shall  be  detected 
with  any  such  bank  notes  in  his  possession,  for  the  purpose  of 
Belling,  bartering,  or  disposing  of  the  same." 

During  the  trial  of  this  cause,  several  bills  of  exception  were 
tendered  and  signed  by  the  court.  After  verdict,  objections 
were  made  in  arrest,  but  the  court  sentenced  the  defendant  to 
confinement  in  the  penitentiary  for  three  years,  the  shortest 
time  known  to  the  law.  The  case  here  presents  two  classes  of 
errors,  which,  it  is  claimed  for  the  prisoner,  vitiate  the  sentence 
of  the  court:  those  attending  the  admission  of  evidence  on 
the  trial,  and  those  appearing  on  the  record.  I  will  consider 
them  in  their  order. 

1.  Upon  the  trial,  one  Oano  was  called  as  witness  for  the 
prosecution,  to  prove  the  counterfeit  character  of  the  twenty- 
dollar  notes.  He  testified  that  he  had  never  seen  the  president 
or  cashier  write;  but  was  a  teller  in  the  Cincinnati  branch,  and 
had  frequently  seen  notes,  letters,  etc.,  received  in  the  branch 
bank  as  genuine,  with  their  signatures.  He  was  then  allowed 
to  give  his  opinion  to  the  jury,  that  the  notes  were  counterfeit. 
In  this  the  prisoner  claims  the  court  erred.  It  is  esteemed 
settled  law,  that  persons  of  skill  may  give  their  opinions,  in 
evidence,  in  criminal  cases,  whether  the  particular  handwriting 
on  the  instrument  alleged  to  be  forged  is  not  trae  and  genuine, 
or  forged  and  imitated,  because  it  is  said  a  judgment  upon 
fiuch  points  may  be  formed  by  habit  and  experience:  2  Stark. 
Ev.  570,  586;  Peake  Ev.  85;  4Esp.  Cas.  117. 

2.  The  same  witness  was  called  for  the  prosecution,  and  per- 
mitted to  testify  to  the  counterfeit  character  of  the  five-dollar 
checks,  issued  at  Cincinnati.  This  was  objected  to,  because 
better  evidence  was  within  reach  of  the  power  of  the  court,  the 
president  and  cashier  residing  in  an  adjoining  county.  In  ad- 
mitting this  evidence,  the  prisoner  alleges  the  court  erred.  In 
England,  a  witness  whose  name  appears  upon  forged  paper, 
and  who  is  interested  in  setting  aside  the  instrument,  is  not 
permitted  to  give  evidence  to  prove  the  fact  of  forgery,  though 
such  person  is  held  a  competent  witness  to  prove  all  collateral 
matters  on  the  trial:  3  Stark.  Ev.  584,  585;  2  New  Beports 
[Bos.  &  PuL],  88;  2  Lea.  987;  2  East  Crim.  Law,  995.  But 
this  is  held  not  to  extend  to  cases  where  the  witness  has  no  real 
interest  in  the  conviction;  thus  the  cashier  of  a  bank,  or  other 
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mere  agent,  may  be  (.ailed  to  prove  the  signature  to  a  bank  note 
not  to  be  his,  because  he  is,  in  fact,  a  mere  indifferent  partj, 
who  has  no  interest  of  his  own:  1  Lea.  311;  3  Chit.  Crim.  Jjaw, 
1043;  Strafford  Bank  v.  ComeU,  1  N.  H.  192.    But  although  yoo 
may  call  the  agent,  etc.,  you  need  not  unless  you  please:  2 
Stark.  585.     The  English  rule  that  excludes  a  party  whose 
name  is  forged  from  testifying  to  establish  the  forgery,  is  ad- 
hered to  in  Connecticut,  Vermont,  New  Hampshire,  Pennsyl* 
vania,  and  North  Carolina:  1  Boot,  30;  Swift  Ev.  70;  1  Tyler, 
260;  1  N.  H.  7;  2  Id.  43;  3  Id.  84;  2  Dall.  239;  2  Teates,  1;  2 
Hay w.  288.     In  these  states,  the  practice  has  been  uniform,  ^^e 
believe,  to  admit  such  witness,  and  also  to  admit  the  evidence 
of  others  skilled  in  examining  signatures  and  notes.    We  see  no 
reason  for  changing  the  rule.     And  the  objection  that  second- 
ary evidence  is  substituted  for  the  best,  does  not  apply  in  the 
case,  since  there  is  not  such  a  distinction  between  one  whose 
knowledge  is  of  his  own  handwriting,  and  the  knowledge  of 
another's  on  the  same  subject  as  constitutes  the  former  evidence 
of  a  superior  degree  to  the  latter:  2  Stark.   Ev.  586.     The 
English  rule  was  adopted  in  New  York,  1794;  but  in  1809,  in 
the  People  y.  Howell,  4  Johns.  296,  C.  J.  Kent  says,  since  that 
time  the  question  of  interest  in  a  witness  has  been  investigated 
and  defined  with  more  precision  both  in  England  and  New 
York;  that  the  exclusion  of  the  party,  in  cases  of  forgeiy,  has 
become  an  anomaly  in  the  law  of  evidence,  and  it  would  seem 
to  be  fit  and  proper  that  the  rule  should  be  no  longer  applied. 
3.  Again,  it  is  urged  the  bills  offered  to  the  jury  varied  from 
those  described  in  the  indictment,  and  so  were  improperly 
admitted  to  the  jury.     The  variances  now  relied  upon  are:  1. 
In  the  signature  of  the  president  of  the  bank,  the  indictment 
describing  a  note  signed  H.  Biddle,  and  the  notes  offered  in 
evidence  bearing  the  name  N.  Biddle  afiGixed  to  them;  2.  That 
the  notes  offered  to  the  jury  were  indorsed  in  these  words r 
**  Pay  the  bearer,  Thos.  Wilson;''  whereas  the  notes  described 
in  the  indictment  were  not  described  as  having  any  indorse- 
ment thereon.     As  to  the  first  variance,  the  bill  of  exception 
shows  that  the  court  decided  that  according  to  their  judgment^ 
the  letter  before  Biddle,  in  the  signature  of  the  notes  offered, 
was  H.,  not  N.     The  notes  are  not  returned  with  the  record, 
and  we  have  no  means  of  determining  whether  the  court  erred 
in  judgment  or  not.     It  may  be  proper,  however,  to  say  in 
reference  to  this  objection,  that  if  the  court  did  err,  it  was  to  a 
matter  of  fact,  and  not  of  }«w.     The  quAstion  was  properly 
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Bubmitted  to  the  court  to  determine  upon,  as  preliminary  to  the 
sending  the  notes  to  the  jury;  and  the  record  shows  their  opin- 
ion to  be,  the  letter  ^as  H.,  not  N.  How  can  we  revise  this 
opinion  ?  Certainly  not  without  the  evidence  was  submitted  to 
us,  even  if  we  then  have  a  legal  right  to  correct  errors  of  fact  of 
this  kind,  which  every  court  must  decide  for  itself,  the  accuracy 
of  which  the  jury  can  examine  into  also.  The  rule  doubtless  is, 
that  where  the  instrument  is  set  out  as  in  this  indictment,  in 
its  tenor  or  words,  and  not  the  purport  only,  the  prosecution  is 
held  to  strict  proof,  and  the  instrument  offered  must  appear  on 
its  face,  to  be  the  same  instrument  described. 

The  omission  to  describe  the  indorsement  on  the  note,  and 
the  appearance  of  the  words,  "pay  the  bearer,  Thos.  Wilson," 
on  the  back  of  the  note,  does  not  in  our  opinion  present  a 
question  of  variance.  The  indictment  charges  the  defendant 
with  having  in  possession  divers  counterfeit  notes,  and  then 
sets  out  the  face  of  the  notes.  The  indorsement  is  not  alluded 
to  at  all.  The  note  might  be  counterfeit,  and  the  indorsement 
genuine.  The  indorsement  is  no  more  a  part  of  the  note  than 
the  number,  the  figures  in  the  margin,  or  the  water-marks,  and 
they  need  not  be  set  out.  Even  in  an  indictment  for  forging  a 
promissory  note,  the  indorsement  need  not  be  set  out,  for  it  is 
no  part  of  the  note:  CommonweaUh  v.  Ward,  2  Mass. 897;  Com- 
monwedUh  v.  Bailey,  1  Id.  62  [2  Am.  Dec.  3];  CommonweaUh  r. 
Stevens,  1  Mass.  203;  Whart.  Crim.  Law,  846.  Neither  shall 
it  be  required  to  set  these  things  forth  in  an  indictment  for 
having  them  in  possession.  The  variance  objected  to  is  not 
perceived.  Other  objections  are  made  in  the  bill  of  exceptions, 
as  that  in  the  motto  alleged  in  the  indictment  to  be  "  pruribua 
unum,"  when  on  the  note  the  words  are  '*  pluribus  unum." 
But  these  are  not  assigned  for  error,  and  are  clearly  of  no 
consequence. 

4.  On  the  trial,  the  prosecutor,  "  to  prove  the  guilty  knowl- 
edge of  the  defendant  with  respect  to  the  bank  notes  described 
in  the  indictment,"  called  a  witness  to  prove  that  three  days 
after  the  arrest  of  the  prisoner,  and  while  he  was  in  jail,  he 
found  in  an  auger-hole  bored  in  a  log  of  a  house,  within  a  few 
feet  of  the  dwelling  of  the  defendant,  and  which  had  formerly 
been  his  dwelling,  two  bank  bills,  which  he  produced;  and  the 
prosecutor  claimed  they  were  counterfeit,  and  they  were  suf- 
fered to  go  to  the  jury;  and  also  called  another  witness,  who 
stated  that  the  evening  after  the  defendant  was  arrested,  he, 
the  witness,  went  to  his  dwelling-house  and  took  from  the 
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hands  of  his  wife  a  purse,  which  he  said  belonged  to  her  little 
l)oy,  which  contained  sixty  dollars  of  counterfeit  bank  notes, 
which,  being  produced,  were  suffered  to  go  to  the  jury.  In 
these  iustances  it  is  objected  that  the  court  erred  also;  and 
that  as  to  both  matters  the  testimony  was  improper;  and  in  the 
last,  in  permitting  the  statement  of  the  wife  to  be  given  in  evi- 
dence to  convict  her  husband,  it  is  said,  "violates  all  law, 
•common  sense,  and  common  justice."  If  it  be  true  that  the 
'Court  below  has  committed  an  error  of  this  character,  it  should 
be  speedily  corrected.  It  can  hardly  be  deemed  necessary  at 
this  day  to  go  into  any  course  of  reasoning  to  prove  that  cir- 
cumstantial or  presumptive  evidence  is  allowed  to  prevail,  even 
to  the  convicting  of  an  offender. 

In  the  language  of  the  writers  on  evidence,  '*  it  is  essential  to 
the  well-being,  at  least,  if  not  to  the  very  existence  of  civil  so- 
ciety, that  it  should  be  understood  that  the  secrecy  with  which 
crimes  are  committed  will  not  insure  impunity  to  the  offender:" 
1  Stark.  Ev.  479.  Such  evidence  is  allowable,  because  it  is  in 
its  own  nature  capable  of  producing  the  highest  degree  of  moral 
certainty.  Crimes  of  any  magnitude  are  rarely  committed  with- 
out affording  vestiges,  by  which  the  offender  may  be  traced; 
and  very  often  the  means  he  adopts  for  his  security  tarn  out  to 
be  the  most  cogent  arguments  of  his  guilt:  1  Stark.  Ev.  480. 
There  should,  however,  be  a  connection  between  the  circum* 
stance  and  the  fact  to  be  inferred;  and  the  circumstance  should 
tend  to  the  conclusion  which  is  intended  to  be  deduced  by  the 
aid  of  reason  and  experience.  Let  us  test  the  evidence  in  ques- 
tion by  this  rule.  The  prosecutor  designed  to  convince  the 
jury  that  the  defendant  knew  the  bank  notes  he  had  were  coun- 
terfeit; and  does  it  not  strike  every  one,  at  once,  that  the  finding 
other  spurious  notes  of  considerable  amount  about  his  house, 
Hecreted  in  the  crevices  of  the  logs,  and  in  the  hands  of  his  wife, 
is  a  strong  circumstance,  unexplained,  to  conduct  the  mind  to 
the  conclusion  that  he  knew  of  their  bad  character?  It  seems 
to  us  the  evidence  was  competent  and  relevant.  To  what  ex- 
tent it  would  affect  the  jury,  is  not  for  us  to  inquire.  Is  the 
character  of  these  circumstances  changed  by  the  declaration  of 
the  wife,  testified  to  in  the  hearing  of  the  jury?  We  can  not 
see  that  they  are.  No  one  pretends  that  the  declaration  of  a 
wife  can  be  given  in  evidence,  in  such  case,  for  or  against  her 
husband.  It  does  not  appear  by  the  bill  of  exceptions  that  it 
it  was  objected  to  until  after  given;  but  that  is  not  very  ma- 
terial.    The  wife's  declaration  was  an  incidental  statement  of 
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the  witness,  no  way  material  to  the  facts  testified,  and  could  not 
have  influenced  the  jury  to  convict;  stripped  of  the  declaration 
that  the  purse  belonged  to  her  little  boy,  the  circumstances  re- 
mained in  full  force.  Connected  with  it  they  are  neither  en- 
larged nor  diminished. 

5.  It  is  objected  to  the  arraignment  and  trial  of  the  defend- 
ant, and  tbe  finding  of  the  jury:  1.  That  Hess  and  Hoyt  were 
arraigned,  and  pleaded  jointly;  and  that  Hess  was  tried  sepa- 
rately, without  any  further  plea  or  order  of  court  for  such  sepa- 
rate trial.  2.  That  Hess  was  fouud  guilty,  and  Hoyt  not  noticed 
in  the  verdict,  contrary  to  the  issue  aud  oaths  of  tbe  jury.  The 
record  shows  that  Hess  and  Hoyt  being  both  arraigned,  pleaded 
not  guilty;  and  that  immediately  thereafter  Hess,  tbe  plaintiff 
in  error,  filed  an  affidavit  stating  that  the  wife  of  bis  co-defend- 
ant, Hoyt,  was  a  material  witness  for  him;  and  that  he  believed 
he  could  not  have  a  fair  trial  without  her  evidence,  and  if  tried 
jointly  without  tbe  said  Hoyt.  Whereupon  came  the  said  Hess, 
as  well  as  the  prosecuting  attorney,  and  tbe  jury  being  called, 
were  sworn  to  try  the  issue  joined,  and  they  found  **  the  de- 
fendant, Benjamin  Hess,  guilty  of  the  first,  third,  and  fifth 
counts  in  the  indictment  charged  against  him,  and  not  guilty 
of  the  residue  of  the  counts  in  said  indictment  charged."  There 
is  no  formal  order  of  the  court,  during  tbe  trial  of  Hess  and 
Hoyt;  but  does  not  the  record  attain  to  such  certainty,  as  to 
devise  any  one  that  he  was  not  only  tried  alone,  and  so  tried 
at  his  own  request,  but  that  the  jury  were  sworn  to  try  him 
alone,  and  passed  upon  him  alone,  according  to  their  oath  ? 

It  is  urged  that  their  offense  is  in  its  nature  several,  and  that 
two  can  not  be  jointly  indicted  and  convicted.  We  do  not  see 
the  force  of  this  objection.  Gould  not  several  persons  have  a 
joint  possession  of  bank  notes,  as  well  as  a  joint  property  ?  Can 
not  persons  jointly  possessing  property  jointly  sell  it?  When 
two  go  into  a  shop  to  steal,  a  third,  who  stays  on  tbe  outside  to 
watch  and  co-operate,  is  a  principal:  1  Hale's  Pleas  of  tbe  Crown, 
462.  So  if  A.  and  B.  be  present,  consenting  to  a  robbery  or 
burglary,  though  A.  only  actually  does  the  act,  while  B.  watches 
in  another  place,  both  are  robbers  and  burglars:  1  Hale's  Pleas 
of  the  Crown,  537;  1  Fost.  350.  And  in  general,  if  several 
unite  in  one  common  design  to  do  some  unlawful  act,  and  each 
takes  the  part  assigned  to  him,  though  all  are  not  actually 
present,  yet  all  are  present  in  the  eye  of  the  law:  Post.  353. 450; 
1  Hale's  Pleas  of  the  Crown,  439;  2  Stark.  Ev.  7.  If  these 
eases  are  law,  and  it  will  hardly  be  disputed  that  they  are,  there 
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will  be  but  little  difficulty  in  determining  the  question  of  joiDi 
and  several  possession  and  disposition  of  their  counterfeit  notes, 
and  the  joint  or  several  guilt  of  those  concerned. 

6.  I  V7ill  now  consider  the  objections  urged  to  the  sufficienc} 
of  the  indictment.  The  first  has  been  considered  in  the  last 
proposition  examined,  and  we  do  not  feel  the  necessity  of  add- 
ing anything  on  that  point.  The  second  is,  that  the  sale  of 
those  notes  is  not  alleged  to  have  been  made  to  the  injury  of 
any  one,  and  is  therefore  not  within  the  statute.  3.  That  it  is 
not  charged  that  the  sale  was  for  any  consideration  paid  by  the 
purchaser,  and  so  no  sale  in  point  of  law  could  exist.  4.  The 
notes  set  forth  are  payable  to  order,  and  are  not  alleged  to  have 
been  indorsed,  and  so  are  not  currency.  5.  That  the  offense  is 
charged  to  be  feloniously  committed,  when  the  act  of  assembly 
makes  no  such  definition.  Was  it  necessary  to  charge  the  sale 
of  these  notes  to  have  been  to  the  injury  of  any  person  ?  The 
forging  of  any  record,  note,  contract,  etc.,  with  intent  to  dam* 
age  or  defraud  any  person  or  persons,  body  politic  or  corporate, 
and  the  uttering  such  instruments  with  the  like  intent,  are  pun- 
ished as  offenses  by  our  statute:  20  Ohio  Laws,  139,  140 
[Chase,  1076].  The  counterfeiting  coin  currently  passing  in  fthe 
state,  and  uttering  such  coin,  knowing  them  to  be  such,  and 
the  making  any  instrument  for  counterfeiting  such  coin,  are 
distinct  offenses:  29  Ohio  Laws,  141  [Chase,  1727].  The  sale, 
barter,  or  disposition  of  counterfeit  bank  notes,  or  the  being 
detected  with  such  notes  in  possession  for  the  purpose  of  sell* 
ing,  etc. ,  are  distinct  offenses.  Forgery,  at  the  common  law, 
was  considered  only  a  species  of  fraud,  and  might  be  committed 
of  any  writing  by  which  another  might  be  defrauded.  Yet  the 
distinction  was  marked  out  between  forgery  and  fraud,  and 
forgery  was  held  complete  though  no  one  was  actually  injured, 
if  the  tendency  and  intent  to  defraud  were  manifest:  8  Chit. 
Crim.  Law,  1022.  The  fraudulent  intent  appears  of  the  es- 
sence of  this  offense,  and  is  particularly  expressed  in  the  stat- 
ute of  5  Eliz.  c.  14,  and  in  most,  if  not  all,  the  other  acts:  3 
East  C.  Law,  854.  Hence  the  indictment  for  forgery  charges 
the  intent  as  a  part  of  the  offense,  and  that  must  be  proven. 

The  offense  charged  in  this  indictment  is  of  a  different  char- 
acter. The  legislature,  it  has  been  shown,  have  retained  the  in* 
tent  to  defraud  as  part  of  the  definition  of  forgery,  while  it  has 
rejected  that  intent  as  an  ingredient  in  either  of  the  offenses  de- 
scribed in  the  indictment  under  consideration.  It  was  within 
the  power  of  the  legislature  to  define  the  offense.    It  is  the 
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general  rule,  applicable  to  all  statutory  offenses,  that  an  indict- 
ment must  set  forth  the  charge  in  the  words  of  the  statute,  de- 
scribing  the  offense:  2  East  Crim.  Law,  985;  1  Hawk.  Pleas  of 
the  Crown,  c.  70,  p.  26;  2  Hawk.,  c.  25,  p.  110;  3  Inst.  13.  The 
same  question  has  been  decided  in  this  court :  Gatetvood  v.  Ohio, 
4  Ohio,  387.  It  would  seem,  then,  that  as  the  law  has  not  made 
it  necessary  to  these  criminal  acts  that  they  should  be  done  with 
an  intent  to  injure,  an  allegation  of  such  intent  is  unnecessary. 
The  same  remark  applies  to  the  want  of  an  allegation  that  the 
Bale  was  for  a  consideration  paid. 

The  next  objection  urged  is,  that  the  notes  set  forth  are  made 
payable  to  order,  and  are  not  alleged  to  have  been  indorsed, 
and  so  were  not  currency.  I  have  before  shown  that,  upon  the 
authorities,  the  indorsement  is  not  considered  in  law  any  part 
of  the  note:  Commonwealth  v.  Bailey,  1  Mass.  62  [2  Am.  Dec.  3]; 
CommomoeaUh  v.  Boss,  2  Mass.  373.  It  is  of  no  consequence, 
even  in  forgery,  whether  the  counterfeited  instruments  be  such 
as,  if  real,  would  be  effectual  to  the  purpose  it  intends,  so  long 
as  there  is  sufficient  resemblance  to  impose  on  persons  of  ordi- 
nary observation,  though  persons  of  experience  could  not  be 
deceived  by  it:  3  Chit.  Crim.  Law,  1035;  2  Stark.  Ev.  579.  The 
next  objection  is,  that  these  notes  are  charged  in  the  indictment 
to  have  been  feloniously  made,  when  the  statute  makes  the 
offense  a  misdemeanor.  The  statute  does  in  terms  declare  the 
person  offending  shall  be  guilty  of  a  misdemeanor.  The  attor- 
ney, in  drawing  this  indictment,  has  introduced  this  word  from 
the  English  forms.  It  seems  to  us  to  have  no  application  in 
describing  the  offense  set  forth  in  the  indictment,  and  that 
it  may  be  rejected  as  a  mere  surplusage,  its  presence  doing 
neither  good  nor  harm.  If  feloniously  supposed  in  the  accused 
greater  moral  turpitude  than  is  necessary  to  constitute  a  misde- 
meanor, this  jury  have  found  it  in  this  case,  and  the  greater 
must  include  the  lesser  guilt. 

I  have,  I  believe,  waded  through  all  the  objections  taken  for 
the  plaintiff  in  error.  In  this,  no  aid  has  been  given  by  coun- 
sel on  either  side;  neither  abstract  nor  brief  of  argument  has 
been  given  us.  While  courts  should  take  care  that  persons  ac- 
cused of  crimes  are  secured  in  all  their  legal  rights,  it  is  due  to 
the  community  to  see  that  those  substantially  charged  with 
crimes,  and  found  guilty,  shall  not  escape  punishment  by  re- 
liance upon  technicalities  and  forms,  multiplying  the  chances 
4>t  escape,  and  holding  out  the  prospect  of  impunity  to  guilt  aa 
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an  inducement  to  venture  the  commission  of  crime.    We  see  no 
error  in  the  proceedings  of  the  court  in  the  case  before  us. 


The  principal  case  is  a  leading  one  in  Ohio,  and  has  frequently  heen 
ferred  to  with  approval  in  that  state  upon  the  different  points  of  criminal 
law  therein  decided:  Sasser  v.  State,  13  Ohio,  487;  Fouta  v.  States  8  Ohio  St. 
114;    12  Id.  154;  19  Id.  645. 

Handwriting,  Eyidencb  of. — ^The  degree  of  acquaintance  that  a  perana 
must  have  with  the  handwriting  of  another,  and  the  means  by  which  each 
acquaintance  must  be  acquired  to  render  a  witness  competent  to  testify 
thereto,  are  cousidered  in  the  follow iug  decisions  in  this  series:  Dorney  t. 
Dorsey,  6  Am.  Dec.  506;  State  v.  Alien,  ^Idi,  616,  aud  note;  HammontTs east^ 
11  Id.  39,  and  note;  Jones  v.  Iluggins,  17  Id.  569.  The  rule  is  the  same  in 
criminal  as  in  civil  cases,  as  to  the  admissibility  of  the  opinions  of  witnesses 
of  the  identity  of  a  handwriting,  and  such  opinions  may  be  given  from  an 
acquaintance  derived  from  having  seen  the  party  write,  or  from  having  at 
any  time  seen  writing  acknowledged  or  proved  to  be  his:  UammoncTs  com^ 
1 1  Id.  39,  and  note. 

As  to  when  the  disputed  signature  of  a  party  to  a  written  contract  may  be 
compared  with  other  writings  proved  or  admitted  to  be  genuine,  see  Homer 
V.  WallU,  6  Id.  169;  McCorkle  v.  Binns,  Id.  420. 

Wm^ss,  Competency  of  Pebson  to  be,  whose  Name  has  been  Foboed. — 
In  England  and  some  of  the  United  States,  particularly  Massachusetts,  New 
Hampshire,  Vermont,  Pennsylvania,  and  North  Carolina,  it  was  at  an  early 
date  established  that  a  person  whose  name  was  alleged  to  have  been  forged 
was  incompetent  to  testify  to  the  fact  of  such  forgery:  CommontctaUh  v. 
Hutchinson,  1  Mass.  7  [2  Am.  Doc.  1];  and  cases  cited  in  principal  case.  In 
Ohio  and  some  of  the  other  states,  a  different  rule  was  established:  Pope  v. 
Nance,  1  Stew.  354  [18  Am.  Dec.  60].  The  rule  excluding  such  persons  a» 
witnesses  has  since  been  abolished  in  England  by  express  statute:  9  Gea  IV., 
a  32;  and  in  this  country  it  ia  cousidered  by  Mr.  Greenleaf  aa  having  been 
changed  by  the  more  recent  decisions.  '*  In  America,  though  in  some  of  the 
earlier  cases  the  old  English  rule  of  exclusion  was  followed,  yet  the  weight 
of  authority,  including  the  later  decisions,  is  quite  the  other  way,  and  the 
witness  is  now  almost  universally  held  admissible:*'  1  GreenL  on  Et.,  sec. 
414,  and  cases  there  cited. 

FoBGEBT. — In  the  note  to  Arnold  v.  Cost^  ante,  302,  the  nature  of  the 
crime  of  forgery,  and  the  writings  which  might  be  the  subject  of  this  crime, 
were  considered  at  length.  Actual  perpetration  of  a  fraud  is  not  necessary 
to  constitute  forgery:  People  v.  Fitch,  19  Am.  Dec.  477.  It  is  enough  if  the 
intent  was  to  defraud,  and  the  party  might  have  been  defrauded  if  the  for- 
gery had  been  successful:  State  v.  Jones,  17  Am.  Deo.  483.  An  indictment 
for  forgery  must  contain  a  full  description  of  the  forged  instrument,  or  the 
omission  to  do  so  must  be  excused  by  proper  averments:  Statt  v.  Potts,  17 
Id.  449.  It  should  set  forth  the  instrument  in  hcee  verba,  unless  in  the  hande 
of  the  accused:  State  v.  Parker,  6  Id.  735.  The  omission  of  figares  in  de> 
scribing  the  instrument  forged  is  fatal  to  the  indictment:  State  ▼•  Street^  % 
Id.  589. 


rswK 


D 


Deo.  1831.]     Ema  v.  Kebb's  Adhinistbatobs.  777 


King  v.  Kebb's  Administbatobs. 

[5  Ohio,  1B4.] 

CoTENAivT  or  Warbantt  is  an  Agreement  by  the  warrantor  that  on  the 
failnre  of  the  title  which  the  deed  purports  to  convey,  either  for  the 
whole  estate  or  part  only,  he  will  make  compensation  in  money  for  the 
loss  sustained.  It  generally  extends  to  the  heirs  and  assigns  of  the 
grantee. 

Covenant  of  Wabrantt  is  not  Broken  until  the  grantee,  his  heir,  or  assignee 
is  evicted  from  or  disturbed  in  the  enjoyment  of  the  premises  or  a  pari 
of  them,  by  the  setting  up  of  a  superior  or  paramount  title. 

8uoH  A  Covenant  is  a  Beal  Covenant  and  until  broken,  passes  with  the 
land  to  the  heirs  or  assigns  of  the  grantee,  and  when  broken  the  latter 
may  in  their  own  names  sustain  an  action  against  the  warrantor  for  sucb 
breach. 

All  Covenants  in  Deeds  for  the  Conveyance  of  Lands  which  have  re- 
spect to  the  title,  and  which  were  not  broken  when  the  land  descended 
to  the  heir  or  passed  to  the  assignee,  are  inherent  or  real  covenants  and 
attend  the  land;  and  on  a  breach  happening,  the  heir  or  assignee  injured 
thereby  may  sue  the  warrantor,  his  executor,  or  administrator,  for  the 
recovery  of  damages  for  such  breach. 

Grantee  of  the  Assignee  of  a  Warrantee  in  a  covenant  of  warranty  ma> 
maintain  an  action  against  the  remote  warrantor  and  against  every  in* 
termediate  warrantor,  upon  a  breach  of  the  covenant,  and  may  prosecute 
all  such  actions  to  judgment;  but  he  can  have  but  one  satisfaction. 

Measure  of  Damages  upon  the  breach  of  a  covenant  of  warranty,  where  the 
whole  of  the  premises  are  lost  by  failure  of  the  title,  is  the  consideration 
received  by  the  warrantor  for  the  premises  and  interest. 

Eviction  by  Process  of  Law  is  Generally  Necessary  to  sustain  an  action 
for  a  breach  of  a  covenant  of  warranty;  but  where,  after  judgment 
against  the  defendant  in  an  action  of  ejectment,  he  claims  the  benefit  of 
the  occupying  claimant  laws  of  Ohio  (Stat.  voL  22,  p.  448),  under  which 
the  action  is  settled,  actual  eviction  is  not  necessary  to  enable  such  de- 
fendant to  maintain  an  action  on  a  warranty  in  his  favor. 

Notice  to  the  Warrantor  that  the  ejectment  is  brought,  upon  which  the 
eviction  is  had,  is  unnecessary  to  sustain  an  action  on  the  warranty. 

Measure  of  Damages  for  breach  of  a  covenant  of  warranty,  is  the  actual 
loss  to  the  warrantee,  when  ascertained  under  the  occupying  claimant 
laws  of  Ohio. 

Covenant  upon  a  warranty  in  a  deed  made  by  Kerr  in  his 
life-time,  dated  December  30,  1807,  to  M.  Baldwin,  for  a  lot  in 
the  town  of  Ghillicothe,  in  which  deed  the  consideration  ex- 
pressed was  two  thousand  dollars.  The  lot,  by  intermediate 
conveyances,  all  containing  covenants  of  warranty,  came  to  the 
plaintiff.  King,  by  a  conveyance,  dated  November  4, 1817,  from 
Marcus  Heylen  and  wife,  consideration  expressed,  two  thousand 
eight  hundred  dollars.  The  possession  had  passed  with  the 
conveyances  to  King,  against  whom  John  Miller  et  ux.  brought 
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an  ejectment  and  recovered  judgment  for  the  lot,  upon  an  in- 
dependent and  superior  title.  King  thereupon  claimed  the 
benefit  of  the  occupying  claimant  laws,  and  upon  the  retain  ot 
the  commissioners  appointed  under  such  laws,  to  make  Talaa- 
tion,  Miller  et  ux.  elected  to  take  tbe  valuation  put  upon  the 
ground,  without  the  improvements,  being  three  hundred  and 
fifty  dollars,  which  sum,  upon  the  order  of  the  court,  was  paid 
to  Miller  et  ux,  by  King,  and  they  released  to  him  their  title. 
Subsequent  to  the  determination  of  the  action  of  ejectment,  Kin^ 
brought  an  action  of  covenant  against  the  executrix  of  Heylen. 
his  immediate  grantor,  and  obtained  judgment,  but  no  execu- 
tion had  been  issued  thereon,  nor  had  the  judgment  been  satia- 
ted. 

Leonard,  for  the  plaintiff,  cited  1  Boll.  621;  1  Inst.  384,  a; 
1  Yes.  572;  HamiUon  v.  CuUa,  4  Mass.  632  [3  Am.  Dec.  222]. 

O.  Swan,  contra,  cited  Stewari  v.  Drake,  4  Halst.  139;  7 
Johns.  259,  376;  11  Id.  122;  5  Id.  120;  13  Id.  336;  Emerwn 
V.  Mnot,  1  Mass.  464;  3  Bibb,  176;  3  T.  B.  687;  2  Sannd.  177. 

By  Court,  Gollbt,  J.  The  covenant  of  warranty  in  a  deed 
<K>nveying  land,  or  any  interest  in  land,  is  an  undertaking  by 
the  warrantor,  that  on  the  failure  of  the  title  which  the  deed 
purports  to  convey,  either  for  the  whole  estate,  or  for  a  park 
only,  by  the  setting  up  a  superior  title,  he  vnll  make  com- 
pensation in  money  for  the  loss  sustained  by  such  failure  of 
title.  It  is  commonly  in  express  terms  extended  to  the  heir  and 
assignee  of  tbe  grantee,  but  this  is  immaterial.  This  covenant 
is  not  broken  until  the  grantee,  his  heir  or  assignee,  is  evicted 
from  or  disturbed  in  the  enjoyment  of  the  premises,  or  a  part 
of  them,  by  the  setting  up  of  a  superior  or  paramount  title. 
It  is  like  the  covenant  of  quiet  enjoyment  in  a  lease.  The  cov- 
enant of  warranty,  as  respects  the  grantee,  is  not  merely  a 
personal  covenant,  for  the  breach  of  which  he,  or  his  executors 
or  administrators,  could  only  sue,  but  it  has  respect  to  the 
land,  is  a  real  covenant,  and  until  broken  passes  with  the  land 
to  the  heirs  of  the  grantee;  or  if  the  land  is  conveyed  or 
assigned  to  the  assignee,  and  when  broken,  the  heir  or  assignee 
injured  by  the  breach  can,  in  his  own  name,  sustain  an  action 
against  the  warrantor:  Co.  Lit.  384  b,  385  a;  4  Kent  Com.  459 
(471];  Wilhy  v.  Mumford,  6  Cow.  138;  Booth  v.  Stark,  1  Conn.  248,-' 
Innes  v.  Agnew,  1  Ohio,  386.  The  court  believe  it  settled 
that  all  covenants  in  deeds,  for  the  conveyance  of  lands,  which 

1.  Booth  T.  Starr,  1  Conn.  948  [6  Am.  D«o.  a33J. 
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have  respect  to  the  title,  and  which  were  not  broken  when  the 
land  descended  to  the  heir,  or  passed  to  the  assignee,  are  in- 
herent or  real  covenants,  and  attend  the  land;  and  that  on  a 
breach  happening,  the  heir  or  assignee  injured  thereby  could 
flue  the  warrantor,  bis  executor,  or  administrator,  for  the  re- 
covery of  damages.  In  the  case  of  The  AdminisircUors  of 
Backus  V.  McCoy,  8  Ohio,  218,  222  [17  Am.  Dec.  685]  which 
was  an  action  to  recover  damages  for  a  breach  of  the  covenant 
of  seisin,  in  a  deed  made  by  McCoy,  the  court  determined  that 
when  a  grantor  was  in  possession  of  the  land,  claiming  it  in 
fee  simple  at  the  time  he  made  the  deed,  the  covenant  of 
seisin  was  not  broken  as  soon  as  made;  that  in  such  a  case  it 
was  not  broken  until  the  grantee,  his  heir  or  assignee,  was 
evicted,  or  disturbed  in  the  enjoyment  of  the  premises,  but  was 
a  real  covenant,  and  as  well  as  the  covenant  of  warranty,  de- 
scended with  the  land  to  the  assignee,  and  that  the  heir  or 
assignee,  when  evicted,  could  sustain  an  action  for  a  breach 
of  it.     This  objection  to  Eling's  recoveiy  can  not  prevail. 

It  is  objected  to  his  recovery,  that  he  has  a  judgment  against 
the  representatives  of  Heylen,  on  the  covenant  of  warranty  in 
Heylen's  deed  to  him,  for  these  premises,  for  the  damages  he 
claims  of  Kerr's  representatives  in  this  action.  Kerr,  for  the 
consideration  as  stated  in  his  deed,  of  two  thousand  dollars, 
conveyed  the  premises,  with  a  covenant  of  warranty,  in  fee 
simple  to  Baldwin.  The  title  conveyed  by  Kerr  to  Baldwin,  as 
passed  by  several  intermediate  conveyances,  each  with  general 
warranty,  to  Heylen,  and  by  Heylen  to  King,  whereby  King 
became  the  assignee  of  Heylen  and  of  Baldwin,  and  of  each 
grantor  through  whom  the  premises  passed  from  Baldwin  to 
Heylen.  With  the  premises,  the  covenant  of  warranty  of  Kerr, 
and  of  each  of  the  others,  passed  to  and  centered  in  King,  as 
though  they  had  each  been  made  vTith  him  personally.  That 
eviction  or  disturbance  of  King  in  the  enjoyment  of  the  prem- 
ises, which  was  a  breach  of  the  covenant  of  warranty  of  Heylen, 
was  a  bre4ch  of  the  warranty  of  Kerr  and  of  each  of  the  others, 
whereby  each  became  liable  to  be  separately  sued  on  his  several 
covenant  for  the  same  damages  which  each  for  himself  had  un- 
dertaken to  pay. 

As  in  a  joint  and  several  note  to  pay  a  sum  of  money  on  a 
certain  day,  or  on  the  happening  of  a  particular  event,  if  the 
money  is  not  paid  on  the  day,  or  on  the  event  happening,  the 
payee  may  treat  the  contract  as  the  several  undertaking  of  each, 
and  sue  at  the  same  time  each  maker  separately,  and  recover 
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judgments  against  each,  or  may  sue  them  each  in  saccession, 
and  obtain  a  judgment  against  one,  then  sue  another  and  obtain  a 
judgment  against  him.  The  judgment  against  one  is  no  bar  io 
the  action  against  another;  notiiiug  is  a  bar  bat  actual  payment^ 
according  to  the  undertaking  as  by  the  note.  Or  as  where  a 
promissory  note  passes  by  indorsement  through  several  handa» 
each  indorser,  by  bis  indorsement,  guarantees  or  warrants  the 
payment  of  the  note  by  the  maker;  and  if  it  is  not  paid  when 
it  becomes  due,  the  contract  of  each  indorsee  is  violated,  and 
the  holder  can  sue  each  at  the  same  time  for  the  amount  of  the 
note,  or  in  succession.  Imprisonment  of  one  on  a  ca.  sa.  at 
the  suit  of  the  holder,  will  not  be  a  bar  to  an  action  by  him 
against  another.  The  undertaking  was  that  the  money  should 
be  paid;  nothing  else  can,  without  the  consent  of  the  holder, 
make  him  whole.  So  here  (for  in  principle  the  cases  do  not 
differ)  King  might  have  sued  all  the  warrantors  at  the  same 
time,  or  in  succession.  A  judgment  against  one  unsatisfied,  is 
no  bar  to  a  suit  against  another.  Nothing  but  payment  of  the 
damages  sustained  can,  in  this  respect,  bar  his  action.  To  pay 
is  the  covenant  of  warranty:  Booth  y.  Stark,  1  Conn.  248;'  Wiihg 
V.  Mumford,  6  Cow.  138.  King  can  have  but  one  satisfaction; 
on  that  being  actually  made,  then,  on  payment  of  the  costs,  all 
further  proceedings  would  be  stayed,  so  far  as  King  was  to  be 
benefited  by  the  actions.  If  these  covenants  have  been  broken, 
it  is  commendable  in  King  to  prosecute  the  representative  of 
the  first  warrantor;  if  he  can  obtain  from  him  compensation  for 
all  the  injuiy  he  has  sustained,  there  can  be  no  further  litiga- 
tion on  the  subject,  unless  it  is  about  the  costs  of  the  judgment 
against  the  administrators  of  Heylen. 

It  is  not  necessary  to  sustain  this  action  that  notice  should 
have  been  given  by  King  to  the  defendants  of  the  commence* 
ment  of  the  action  of  ejectment  against  him  by  Miller.  No 
such  averment  is  found  in  the  precedents  of  declarations  in  this 
action,  as  there  would  have  been  if  notice  was  necessary.  It  is 
prudent  to  give  the  notice;  it  in  some  cases  enables  a  plaintiff 
to  recover  on  less  testimony:  2  Saund.  on  PL  and  Ev.  631. 
This  objection  of  the  defendant  can  not  be  sustained:  KeXt^ 
V.  Dutch  Church,  2  Hill's  N.  T.  R.  105. 

It  is  objected  to  King's  recovery  that  he  has  not  been  evicted; 
this  can  not  prevail.  It  is  a  general  rule  that  to  sustain  an  action 
on  a  covenant  of  warranty,  an  eviction  by  process  of  law  most 
be  shown.    The  supreme  court  of  Massachusetts  admit  of  exoep* 

I.  XmUk T.  stout,  1  Conn.  248  [6 Am.  Deo.  283]. 
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iions:  Hamilton  y.  Cults,  4  Mass.  348,  349  [3  Am.  Dec.  222];  1 
Sige.  Dig.,  tit.  Covenant,  K.  4,  5.  In  an  action  on  a  covenant 
in  a  deed  against  incumbrances,  no  eviction  is  necessary;  but 
the  plaintiff  may  show  that  he  has,  by  paying  it  off,  got  it  in, 
on  which  he  shall  recover  what  he  has  fairly  paid  for  it:  10 
Ohio,  317.  If  he  could  not  thus  protect  himself  and  preserve 
his  right  of  action  against  the  warrantor,  he  would  have  to  buy 
in  the  incumbrance  and  lose  it,  or  suffer  the  whole  or  a  part  of 
the  premises  to  be  sold  by  the  officer  to  a  stranger  to  satisfy 
the  incumbrance;  to  be  sued  and  regularly  evicted  by  execu- 
tion, although  the  incumbrance  was  due  and  liquidated,  and 
not  one  tenth  of  the  value  of  the  premises.  The  covenant  of 
warranty  includes  the  covenant  against  incumbrances.  Why 
should  the  eviction  in  such  case,  when  it  is  so  manifestly  injuri- 
ous to  both  parties,  be  anywhere  required  in  the  action  on  the 
covenant  of  waiTanty  ?  Be  this  as  it  may,  Miller  has  by  a  par- 
amount or  superior  title  recovered  a  judgment  in  ejectment  for 
the  premises  against  King.  King  remains  in  possession,  and 
has  got  in  the  title  of  Miller,  not  by  private  arrangement  be- 
tween him  and  Miller,  but  by  conforming  to  the  provisions 
of  the  occupying  claimant  laws:  22  Stat.,  p.  448,  and  that 
not  without  being  injured  by  the  failure  of  the  title  derived 
from  Kerr.  Justice  and  the  interest  of  both  warrantors  and 
warrantees,  and  the  manifest  intention  of  the  legislature  in  en- 
acting the  occupying  claimant  laws,  all  require  that  this  action 
be  sustained. 

The  occupying  claimant  laws  were  enacted  to  promote  the 
settlement  and  advance  the  improvement  of  the  country,  by 
giving  assurance  to  the  settler  in  the  woods,  who  had  reasona- 
ble grounds  to  believe  that  he  had  a  good  title  to  the  land  on 
which  he  settled,  that  if  that  title  should  fail,  the  person  who 
by  his  superior  title  entered  into  the  enjoyment  of  the  fields 
which  the  settler  had  claimed,  the  orchard  he  had  planted,  and 
the  houses  which  he  had  erected,  should  do  him  justice  by  pay- 
ing him  for  that  labor  and  expense  of  which  the  successful 
claimant  reaped  the  benefit.  These  laws  provide,  that  on  the 
recoveiy  of  a  plaintiff  in  ejectment  against  a  defendant  who 
has  such  evidence  of  title  as  is  required  by  the  statute,  either 
party  may,  by  motion  to  the  court,  have  commissioners  ap- 
pointed to  value  all  improvements  on  the  land,  made  by  the  de- 
fendant, or  by  any  person  through  whom  he  derived  title,  de- 
ducting for  waste  and  now  for  rents;  and  to  assess  the  value  of 
the  land  without  the  improvements.    The  plaintiff  in  ejectment 
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can  not  put  tbe  defendant  oat  of  possession,  until  he  has  either 
paid  him  for  the  improvements  or  offered  to  convey  to  him  the 
land,  and  he  has  refused  to  receive,  and  pay  its  value  withonl 
the  improvements. 

The  rule  by  which  damages  are  ascertained  in  this  action, 
where  the  whole  of  the  premises  are  lost  by  the  failure  of  the 
title,  is  the  same  as  in  an  action  on  the  covenant  of  seisin,  the 
consideration  received  by  the  warrantor  for  the  premises,  and 
interest:  Backus  v.  McCoy,  3  Ohio,  221  [17  Am.  Dec.  5S5];  4 
Kent  Com.  462,  465,  475;  2  Greenl.  Ev.  270. 

This  rule  is  adopted  as  the  one  most  likely  to  do  justice  be- 
tween the  parties.  It  is  the  rule  in  most  of  the  United  States. 
In  a  country  long  settled,  where  the  value  of  real  proper^ 
varies  but  little  in  twenty  or  forty  years,  whether  this  or  the 
value  of  the  premises  on  eviction  is  the  rule,  this  in  general  is 
ascertained  without  cost  or  dispute.  In  thia  state,  where  real 
property  in  rising  fast  in  value,  the  value  on  eviction  would  be 
ruinous  to  tbe  warrantor,  and  in  cases  to  which  the  occupying 
claimant  law  applies  would  be  unjust. 

The  warrantor  covenants  or  agrees  that  on  failure  of  the  title 
he  will  pay  the  loss  sustained;  hence,  to  assess  the  damages  at 
more  is  unjust;  he  covenanted  to  pay  no  more;  to  assess  them 
at  less  would  be  unjust  and  injurious  to  the  warrantee. 

When  the  title  fails  for  a  part  only  of  the  premises,  as  for 
one  tenth  in  value,  the  party  recovers  but  one  tenth  of  the  con- 
sideration, and  interest:  Backus  y.  McCoy,  3  Ohio,  231,  232  [17 
Am.  Dec.  585];  SiewaH  v.  Drake,  4  Halst.  143, 148;  8  Pick.  455. 

Interest  is  not  recovered  when  the  premises  have  been  occu- 
pied by  the  warrantee,  and  he  has  not  accounted,  nor  is  ac- 
countable for  the  rents  and  profits:  Kelly  v.  Dutch  Church,  2 
Hill,  105.  It  would  be  unjust.  He  who  buys  a  farm  or  house 
and  lot  agrees  to  part  with  the  use  of  the  consideration  forever 
for  the  use  of  the  farm  or  house  and  lot  forever.  As  long  as 
he  has  the  use  of  the  farm  or  house  and  lot,  so  long  should  the 
seller  have  the  interest  of  the  consideration:  Clark  v.  Parr,  14 
Ohio,  118. 

A.  sells  to  B.  a  farm  for  one  thousand  dollars,  B.  receives 
for  it  a  clear  rent  of  sixty  dollars  a  year,  for  forty  yeai^,  when 
his  title  fails,  and  he  has  to  account  to  the  claimant  for  four 
years'  rent.  A.  should  refund  to  B.  the  one  thousand  dollars, 
and  four  years'  interest;  it  would  be  unjust  to  give  B.  for^ 
years'  interest.    The  title  of  A.  enabled  B;  to  enjoy  the  pram- 
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ises  thirty-four  years:   4  Kent  Com.  462;  Caulhins  v.  Harris,  9 
Johns.  324;  Bennett  v.  Jenkins,  13  Id.  50. 

A.,  by  a  claim  for  dower  in  the  premises,  which  is  para- 
mount, has  it  assigned,  the  premises  not  dividing  by  an  annual 
rent  of  thirty  dollars.  At  the  end  of  the  first  year,  the  war* 
rantee  pays  her  the  thirty  dollars,  when  she  dies;  he  will  recover 
of  the  warrantor  the  thirty  dollars,  and  costs  taxed  against  him 
in  the  proceedings  for  dower.  The  costs  were  incurred  in  the 
defense  of  the  warrantor's  title:  Bennett  v.  Jenkins,  13  Johns. 
51;  Bradford  v.  Ijong,  4  Bibb,  225;  Kane  v.  Sanger,  14  Johns. 
89;  4  Kent,  442.  The  thirty  dollars,  costs,  and  interest  from 
the  payment,  is  all  the  injury  sustained. 

When  the  commissioners,  under  the  occupying  claimant  laws 
value  improvements,  and  the  successful  claimant  pays  the  de* 
fendant  for  them,  the  warrantor,  when  the  improvements  were 
made  by  him,  in  this  action  must  have  credit  for  them.  The 
spirit  and  policy  of  the  occupying  claimant  laws  and  justice  re- 
quire it.  In  this  case,  suppose  the  improvements  all  made  by 
Kerr;  that  they  had  been  valued  at  one  thousand  six  hundred 
and  fifty  dollars,  after  deducting  the  rents  received  by  King; 
that  Miller  had  paid  King  the  one  thousand  six  hundred  and 
fifty  dollars,  and  put  him  out;  King  would  recover  only  three 
hundred  and  fifty  dollars,  the  balance  of  the  consideration  of 
two  thousand  dollars  received  by  Kerr  for  the  premises.  King 
had  received  the  rents;  Kerr  had  paid  for  them,  by  having 
them  deducted  from  his  improvements.  If  the  improvements 
had  been  a  part  made  by  Kerr,  a  part  by  King,  in  assessing 
damages  their  relative  value  to  the  whole  sum  recovered  by 
King  for  them  would  have  to  be  ascertained,  and  interest  ap- 
portioned according  to  the  charge  on  the  improvements;  Booker 
V.  BeU,  3  Bibb,  177  [6  Am.  Deo.  641]. 

In  this  case  King  has  not  lost  the  whole  of  the  estate  which 
he  derived  from  Kerr  in  the  premises  by  the  recovery  of  Miller 
He  has,  by  virtue  of  Kerr's  title,  retained  the  improvements^ 
whether  they  were  made  by  Kerr  or  any  other  assignee  of  Kerr 
before  they  came  to  King,  or  by  King,  Miller's  title,  by  the  pro* 
ceedings  under  the  occupying  claimant  law  has  been  reduced 
to  an  incumbrance  of  three  hundred  and  fifty  dollars,  which 
King  has  paid  off,  together  with  the  costs  of  the  ejectment  and 
proceedings  under  the  occupying  claimant  law.  This  three 
hundred  and  fifty  dollars,  and  these  costs,  are  the  damages 
sustained  by  King,  which,  with  interest  from  the  time  he  paid 
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them,  is  all  he  should  receive,  or  the  warrantor  paj*.  Theiz 
oovenants  extend  no  further:  Michael  v.  MiUa,  17  Ohio,  601. 

Not  to  give  King  this,  would  not  only  be  unjust,  br\t  it  would, 
in  some  cases,  prevent  the  occupying  claimant  from  purchasing 
in  the  paramount  title,  and  subject  the  warrantor,  perhaps, 
to  the  double  loss  of  the  value  of  the  improvements  made  bj 
him,  and  to  the  return  of  the  whole  consideration  which  he 
received  for  the  premises. 

It  is  agreed  by  the  parties,  that  final  judgment  should  be  ren- 
dered at  this  term  without  an  inquiry  of  damages.  The  three 
hundred  and  fifty  dollars,  and  interest  on  it,  from  the  time  it 
was  paid  by  King  to  Miller,  and  the  costs  of  the  ejectment,  and 
of  the  proceedings  under  the  occupying  claimant  law,  with  in- 
terest on  these  costs,  from  the  time  they  were  paid  by  King, 
must  all  be  added  together,  and  the  sum  thus  produced,  the 
-court  assess  as  the  damages  of  King,  for  which  sum  and  the 
oosts  of  this  suit,  judgment  must  be  entered. 

The  principal  case  is  cited  to  the  effect  that  do  action  upon  a  covenant  of 
warranty  can  be  maintained  until  eviction  or  something  equivalent  thereto, 
in  TuUe  v.  MilUr,  10  Ohio,  384;  and  in  Johnson  v.  Nyce'a  Executors,  17  Id. 
^9;  80  in  8L  Clair  v.  WUlianu,  7  Id.  110,  pt.  2;  and  WiUon  v.  Taylor,  9 
Ohio  St.  597;  on  the  proposition  that  covenants  that  run  with  the  land  in- 
ure to  the  benefit  of  an  assignee.  The  rule  of  damages  on  eviction,  established 
in  the  principal  case,  has  lUso  been  cited  with  approval  and  followed:  Lloyd 
V.  Quimby,  5  Id.  266;  McAlpin  v.  Woodrvff^  11  Id.  129;  also  by  Hitchcock,  J., 
in  his  dissenting  opinion  in  AUen  v.  McCoy,  8  Ohio,  490;  bat  see  Clark  ▼. 
Parr,  14  Id.  118,  122.  As  to  the  measure  of  damages  upon  a  breach  of  a 
covenant  of  warranty,  see  Brieker  v.  Brichtr,  11  Ohio  St.  240,  243;  and  FaiTs 
AdrrCr  v.  Junction  R.  Co,,  1  Gin.  Sup.  Ct.  R.  573,  where  the  principal 
case  was  cited  and  relied  upon. 

Warbaxtt,  CovENiLNTS  OF. — Such  covcuauts  are  essentially  and  exclu- 
sively prospective,  and  are  not  broken  without  an  eviction:  Pitshugh  v. 
Croghan,  19  Am.  Dec.  140.  In  some  cases  it  has  been  held  that  before  an  ac* 
tion  can  be  maintained  for  the  breach  of  such  a  covenant^  it  must  appear  that 
the  warrantee  has  been  evicted  by  an  elder  and  better  title:  Ferrvut  v. 
liar  shea,  17  I<1.  782;  but  by  this  is  not  meant  an  actual  dispossession,  but 
simply  that  the  paramount  title  is  so  asserted  that  the  warrantee  must  3'ieli] 
to  it  or  go  out:  Cummins  v.  Kennedy,  14  Id.  45,  note  53;  Hamilton  v.  Cuttn^ 
3  Id.  222.  Actions  on  such  covenants  may  be  maintained  by  an  intervening 
grantee  against  a  remote  grantor:  Bimey  v.  Hann,  13  Id.  167.  On  a  breach 
thereof,  the  measure  of  damages  is  the  value  of  the  7and  at  the  time  of  the 
contract:  McKean  v.  Reed,  12  Id.  318;  Hor^ford  v.  Wright,  1  Id.  8,  note  9: 
Stoats  V.  Ten  Eych,  2  Id.  254. 
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Tatlob  V.  Miami  Expobting  Gompant  et  al. 

(6  Ohio,  103.] 

-gfiooKHOLDEB  IN  AH  IxooBPORATED  Bank  may  majntiiiii  a  bill  in  equity 
agaixut  the  corporation,  the  directors,  and  other  stockholderB,  upon  it 
being  alle|(ed  that  they  have  been  guilty  of  fraudulent  praotioes,  in  de- 
preciating the  value  of  the  stock,  suspending  banking  operations,  refus- 
ing cash  payments,  and  withholding  dividends. 

DKVSKDAins,  JoiNDEB  OF. — In  Buch  a  bill  the  complainant  may  join  individ- 
ual stockholders  with  the  coiporation,  and  may  have  an  accounting  of 
the  stock  and  funds,  and  a  restoration  of  whatever  may  have  been  fraudu- 
lently withdrawn  from  the  common  stock. 

Bill  in  equity.  Complainant  alleged  that  in  the  year  1803 
the  Miami  Exporting  Company  was  incorporated,  and  that  in 
the  year  1818  he  became  the  owner  of  two  hundred  shares  of 
the  stock  of  that  company,  at  the  price  of  one  hundred  dollars 
per  share.  That  on  July  14, 1818,  he  gave  a  note  to  the  com- 
pany, payable  in  ninety  days,  for  three  thousand  dollars,  and 
pledged  his  whole  stock  as  security  for  its  payment,  and  for  the 
recovery  of  which  an  action  is  now  pending  in  favor  of  the  com- 
pany.  The  bill  further  charged  that  the  president  aod  directors 
of  the  company  had  greatly  mismanaged  its  concerns,  so  as  to 
destroy  its  credit  and  render  it  unable  to  pay  its  notes,  and  that 
it  had  ceased  to  do  business  as  a  bank.  That  on  September  22, 
1818,  the  directors  passed  a  resolution,  known  only  to  a  few, 
authorizing  the  transfer  of  stock  in  payment  of  debts  due  the 
bank  from  stockholders.  The  bill  then  enumerated  the  stock- 
holders who  made  transfers  under  the  resolution,  and  the 
Amount  of  debt  and  stock  thus  liquidated  by  each,  all  of  whom 
were  made  defendants.  The  amount  of  stock  thus  liquidated, 
by  the  payment  of  debts  under  this  resolution  up  to  October  2, 
1820,  was  alleged  to  be  one  hundred  thousand  seven  hundred 
and  seventy-six  dollars  and  eight  cents.  The  bill  also  charged 
that  on  May  8,  1821,  another  order  was  made  for  the  payment 
of  debts  of  the  stockholders  by  the  transfer  of  stock,  under 
which  a  number  of  stockholders,  who  were  made  defendants, 
transferred  stock  to  the  amount  of  forty-six  thousand  one  hun- 
dred and  nine  dollars  and  ninety-six  cents.  The  bill  further 
oharges  that  the  whole  number  of  shares  sold,  before  the  trans- 
fers under  the  resolution  of  1818,  was  five  hundred  and  fifty- 
nine  thousand  nine  hundred  dollars,  upon  which  actual  pay- 
ments were  made  to  the  amount  of  four  hundred  and  seventy- 
nine  thousand  six  hundred  and  forty-five  dollars.    That  one 

William  Barr,  who  was  made  a  defendant,  on  May  21,1821,  sub* 
Am.  Dm.  Tol.  xxn— 60 
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Boribed  and  paid  for  idx  hundred  shares  of  stock  in  hiaovB 
name  and  one  hundred  in  the  name  of  Samuel  Pattrason,  Jolui 
Sterrei,  David  Oriffin^  James  Riddle,  and  Saxnoel  Peny,  eacL 
That  on  June  5, 1821,  the  board  of  directors^  of  which  the  per- 
sons last  named  were  members,  passed  a  resolation  to  take 
back  the  said  six  hundred  shares  and  pajBarr  the  original  piioe 
therefor,  sixty  thousand  dollars.    It  was  chargfed  that  the  pur- 
chase of  the  stock  was  a  fraudulent  act,  in  which  the  directors 
concurred,  to  decide  an  election  for  directors  Tv^hioh  was  held 
between  the  time  of  sale  and  repurchase.    Complainant  de- 
manded that  the  stock  transferred  or  liquidated  in  the  pajmeot 
of  debts  may  be  set  out  in  equity  as  subsisting  stock  U>  bear 
a  share  of  the  profit  and  loss  of  the  whole  concern.      Also,  thai 
the  debts  discharged  by  the  stock  may  be  set  up,  and  that  ib» 
stock  purchased  by  Barr  and  sold  again  to  him  may  be  set  up, 
and  that  the  company  may  be  decreed  to  make  a  final  settle- 
ment of  all  its  business  with  the  stockholders,  or  that  it  may 
be  decreed  to  go  on  with  its  business  in  the  regular  manner 
and  declare  and  pay  the  stockholder  their  dividends.     Also, 
in  case  of  final  settlement,  it  is  prayed  that  the    company 
account  to  the  complainant  for  his  stock  and  dindends,  deduct- 
ing the  amount  due  on  the  note  named  in  the  bill.     General 
relief  was  also  prayed  for.     Some  of  the  defendants  answered 
and  some  demurred.    The  demurrers  interposed  were  general, 
and  also  upon  the  ground  that  the  defendants  were  improperly 
joined. 

Hammond  and  Worthington^  for  complainant,  cited:  1  Yes.  & 
B.  226;  17  Yes.  815;  2  Term,  204;  5  Mass.  230;  [Cammonwealih 
y.  Union  Fire  Ins.  Co.,  4  Am.  Dec.  50];  15  Mass.  505;  8  Mason^ 
808;  19  Johns.  456;  [Slee  v.  Bloom,  10  Am.  Dec.  273];  15  Johns. 
858;  [People  y.  UHca  Ins,  Co.,  8  Am.  Dec.  243];  6  Pet.  672;  2 
Kent  Com.  239;  2  Cranch,127. 

Storer  and  Fox,  and  N,  Wright,  contra^  cited:  1  Yes.  &  B.  157; 
2  Id.  330;  3  Id:  180;  1  Jac.  &  Walk.  572;  2  T.  B.  199,  846; 
Coop.  PI.  27,  163;  4  Wheat.  50;  4  Bro.  Ch.  165;  2  Yes«  jun. 
46;  6  Johns.  Ch.  160;  1  Id.  366;  5  Id.  877;  5  Mass.  230;  [Com- 
monwealih  y.  Union  Fire  Ins.  Co.,  4  Am.  Dec.  50];  Yely.  190; 
2  T.  B.  513;  4  Id.  199. 

By  Court,  Wbioht,  J.  Two  questions  are  presented  for  the 
consideration  of  the  court: 

1.  Whether  the  bill,  in  any  aspect,  presents  a  case  proper  foi 
the  interference  of  a  court  of  chanceiy? 
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2.  Whether  any  of  the  defendants  have  been  improperly 
made  defendants  ? 

As  to  the  first  question,  it  is  not  my  purpose  to  go  into  a  de- 
tailed examination  of  the  numerous  authorities  cited  at  this 
time.  If  the  case  made  in  the  bill  is  one  under  which  facts 
might  be  proren,  entitling  the  complainant  to  any  relief,  the 
demurrers  can  not  be  sustained.  The  bill  is  not  artificially  or 
precisely  drawn,  and  the  ease  is  one  of  some  doubt  and  diffi- 
culty. It  claims,  among  other  things,  to  be  relieved  against 
the  fraudulent  acts  of  the  directors,  and  several  of  the  stock- 
holders of  the  bank,  and  for  an  account.  Matters  of  trust 
and  account  are  within  the  undisputed  jurisdiction  of  a  court 
of  equity.  Judge  Story,  in  the  case  of  Wood  et  cU,  y.  Dvummer 
e<  a/. y  8  Mason,  310,  in  discussing  this  subject^  says:  '' It  ap- 
pears to  me  very  clear,  upon  general  principles,  as  well  as  the 
legislative  intention,  that  the  capital  stock  of  banks  is  to  be 
deemed  a  pledge  or  trust  fund  for  the  payment  of  the  debts 
contracted  by  the  bank.  The  public,  as  well  as  the  legislature, 
have  always  supposed  this  to  be  a  fund  appropriated  for  such 
purpose.  The  individual  stockholders  are  not  liable  for  the 
debts  of  the  bank  in  their  private  capacities.  The  charter  re- 
lieves them  from  personal  responsibilities,  and  substitutes  the 
capital  stock  in  its  stead.  Credit  is  universally  given  to  this 
fund  by  the  public,  as  the  only  means  of  repayment.  During 
the  existence  of  the  corporation,  it  is  the  sole  property  of  the 
corporation,  and  can  be  applied  only  according  to  its  charter; 
ihat  is,  as  a  fund  for  the  payment  of  its  debts,  upon  the  secur- 
ity of  which  it  may  discount  and  circulate  notes.  Why,  other- 
wise, is  any  capital  stock  required  by  our  charters?  If  the 
stock  may,  the  next  day  after  it  is  paid  in,  be  withdrawn  by  the 
stockholders,  without  payment  of  the  debts  of  the  corporation, 
why  is  its  amount  so  studiously  provided  for,  and  its  payment 
by  the  stockholders  so  diligently  required  ?  To  me,  this  point 
appears  so  plain,  upon  principles  of  law  as  well  as  common 
sense,  that  I  can  not  be  brought  into  any  doubt  that  the  char- 
ters of  our  banks  make  tbe  capital  stock  a  trust  fund  for  the 
payment  of  all  the  debts  of  the  corporation.  The  bill  holders 
and  other  creditors  have  the  first  claims  upon  it;  and  the  stock- 
holders have  no  rights  until  all  the  other  creditors  are  satisfied 
[2  Story,  Eq.  Jur.  sec.  1253].  They  have  the  full  benefit  of  all 
the  profits  made  by  the  establishment,  and  can  not  take  any  por< 
tion  of  its  funds  until  all  the  other  claims  upon  it  are  extin- 
guished.    Their  rights  are  not  to  the  capital  stock,  but  to  the 
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reaidauin  after  all  ihe  demands  upon  it  are  paid.      On  the 
solution  of  the  corporation  the  bill  holders  and  stockholders 
Lave  each  equitable  claims,  but  those  of  the  bill  holders  possess, 
as  I  conceive,  a  prior  exclusive  equity.     The  same  doctrine  has 
been  recognized  bj  the  supreme  court  of  Massachusetts:  Vase 
V.  Grant,  15  Mass.  505,  517,  522;  Spear  v.  Grant,   16  Id-    9, 
15.    If  I  am  right  in  this,  the  principal  difficulty  in  this  cause  is 
overcome.     If  the  capital  stock  is  a  trust  fund,  then  it  may  be 
followed  by  the  creditors  into  hands  of  any  person    having 
knowledge  of  the  trust  attaching  to  it.    As  to  the  stockholders 
themselves,  there  can  be  no  pretense  to  say  that  both  in  law  and 
fact  they   are  not  affected   with  ample  notice."    In    Gray  v. 
Portland  Bank,  3  Mass.  364  [3  Am.  Dec.  156],  Lowell,  J., 
eonsiders  this  kind  of  corporation  as  a  copartnership,  and  Sedg- 
wick, J.,  says,  all   the  stockholders  were  partners.      Slack- 
stone  says:  1  Com.  477,  that  *'  the  general  duties  of  all  bodies 
politic,  may,  like  those  of  natural  persons,  be  reduced  to  this 
single  one:  that  of  acting  up  to  the  end  or  design,  whatever 
it  be,  for  which  they  were  created."  I  look  upon  it  as  clear  that 
all  corporations  are  trustees  for  the  individuals  of  which  they 
are  composed,  and  that  those  who  act  for  the  corporation  and 
conduct  its  affairs  are  trustees  for  the  corporation,  and  can  not 
appropriate  the  corporation  funds  to  their  individual  advantage, 
to  gratify  their  passions,  or  to  serve  any  other  purposes  than 
those  for  the  general  interest  of  the  corporation  and  its  credit- 
ors.    And  when  a  by-law  or  resolution  is  adopted  for  the  per- 
sonal benefit  of  the  individuals  making  it,  chancery  vrill  control 
such  an  exercise  of  power:  Adley  v.  Whitstable  Co,,  17  Yes.  315. 
Lord  Bedesdale,  in  Adair  v.  Shaw,  1  Sch.  &  Lef.  243,  262, 
says:  "  Trusts  are  enforced  not  only  against  those  persons  who 
are  rightfully  possessed  of  the  trust  property,  as  trustees,  but 
also  against  all  persons  who  come  into  the  possession  of  the 
property,  having  notice  of  the  trust."    Upon  this  ground, 
assets  in  the  hands  of  debtors,  or  misapplied  by  executors,  or 
where  there  is  collusion,  are  often  vested  in  chancery  as  a  trust 
fund.     Chancellor  Kent,  in  Atlomey-genercd  v.  Vlica  Insurance 
Co.,  2  Johns.  Gh.  389,  admits  "that  the  persons  who,  from 
time  to  time,  exercise  the  corporate  powers,  may,  in  their  char- 
acter of  trustees,  be  accountable  to  this  court  for  a  fraudulent 
breach  of  trust;  and  to  this  plain  and  ordinary  head  of  equity 
the  jurisdiction  of  this  court  over  corporations  ought  to  be  con* 
fined."    A  corporation  being  a  trustee,  in  part  the  same  as  an 
individual:  AUomey-general  v.  Foundling  HospUal,  2  Yes.  jun. 
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46;  Dummer  v.  Chipperham,  U  Ves.  252,  253;  2  T.  R.  171; 
Bank8  y.  Booih,  2  Bos.  &  Pul.  222;  i^es  v.  Manchester  Canal,  11 
East,  566,  656;  King  v.  ^ury,  2  Barn.  &  Cress.  361;  SlecY. 
Bloom,19  Johns.  456,  457  [10  Am.  Dec.  273].  K  this  application 
was  on  the  part  of  a  creditor  properly  so  called,  there  would 
hardly  be  a  question  that  this  court  had  jurisdiction.  I  am  not 
able  to  discoYcr  any  good  reason  why  the  juiisdiction  should  b» 
denied  to  a  corporator  against  his  trustee.  The  stockholders 
own  the  whole  fund  managed  by  the  directors  as  their  agents 
and  trustees.  Can  these  ageots  take  fraudulent  measures  to  de- 
press the  value  of  the  stock  they  manage,  buy  it  up  at  the  re- 
duced price,  and  then  transfer  it  to  the  bank  at  its  nominal 
value,  pocket  the  avails  of  the  fraud,  render  the  bank  insolvent, 
totally  destroy  the  value  of  the  stock  of  the  remaining  stock- 
holders, and  claim  exemption  from  legal  responsibility  ?  Can 
they  make  corrupt  bargains  to  elect  directors  who  will  divide 
the  whole  funds  of  the  bank  among  themselves,  and  set  their 
co-stockholders  at  defiance?  We  can  not  believe  the  powers 
of  this  court  so  feeble  as  not  to  reach  a  case  of  such  palpable 
fraud,  or  unequal  to  the  revision  of  so  iniquitous  a  contract. 
Upon  the  case  made  in  the  bill,  the  complainant's  interest  has 
been  destroyed  by  the  acts  of  his  agents,  fraudulently  per- 
formed for  their  own  exclusive  advantage.  Can  not  this  court 
set  aside  such  acts  and  place  the  rights  of  the  complainant  and 
his  co-coporators  where  they  would  have  stood  if  this  fraud  ha4 
not  been  attempted?  Again,  if  this  corporation  and  directors 
were  trustees  and  agents  of  the  stockholders,  can  they  not  call 
them  to  account  for  the  funds  placed  under  their  care,  and  to 
exhibit  the  state  of  the  corporate  affairs,  in  order  to  stay  them 
from  totally  destroying  the  whole  fund  under  their  charge;  or 
is  it  true  that  these  extensive  trusts  and  these  trustees  are  pecul- 
iarly exempt  from  responsibility?    We  think  they  are  not. 

But  it  is  said  this  court  can  not  act,  because  the  taking  an 
account  or  the  restriction  of  the  directors  from  further  fraudulent 
acts,  puts  in  issue  the  life  of  the  corporation,  and  seeks  admin- 
istration of  its  effects.  If  that  must  be  the  effect  of  the  account 
or  the  setting  aside  these  fraudulent  transfers,  the  objection  is 
well  taken.  An  individual  can  not  treat  a  corporation  as  dis- 
solved for  misfeasance  or  malfeasance,  till  it  has  been  called 
upon  to  answer  the  direct  charge,  and  the  law  has  adjudged 
the  forfeiture:  2  Burr.  862.  Suppose  the  account  prayed  for  iB 
had,  does  the  making  it  put  in  issue  the  life  of  the  corporation, 
or  interrupt  the  exercise  of  the  corporate  functions?    Clearly 
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:9iot.  Suppose  these  transfers  of  stock  should  be  found  frauda* 
jlent,  as  alleged,  be  set  aside,  and  the  monej  withdrawn  from 
the  vaults  of  the  bank  through  their  instrumentality  is  replaced , 
*  would  that  iuteiTupt  the  business  of  the  bank  or  put  in  issue 
its  life  ?  So  far  from  it,  the  restoration  of  this  monej  improper- 
ly withdrawn  from  the  funds  of  the  bank  might  impart  to  the 
institution  new  life  and  vigor.  There  is  a  vast  amount  of 
capital  managed  under  various  acts  of  incorporation,  whose 
directors  are  under  immense  responsibilities  to  the  public  and 
to  individual  stockholders.  It  is  only  necessary  to  suppose  it 
;  possible  that  these  agents,  like  other  men,  can  be  unfortunate 
i<€r  dishonest  to  demonstrate  the  necessity  of  fixing  a  responsi- 
bility somewhere,  or  these  agents  and  trustees  will  have  power 
at  their  own  will  to  divide  the  capital  intrusted  to  their  caie 
among  themselves,  defrauding  both  creditors  and  stockholders. 
The  action  at  law  would  not  afford  an  adequate  remedy.  A 
court  of  law  has  no  power  to  restore  things  fraudulently  re- 
moved. Its  whole  power  would  be  exhausted  in  the  assessment 
of  damages  against  the  individual  committing  the  wrong,  and 
the  satisfaction  of  the  amount  of  his  property  or  person,  while 
the  fraudulent  act  would  remain  operative  to  the  injuiy  of  the 
principal.  Besides,  the  matters  charged  in  the  bill  lead  us  to 
suppose  a  case,  where  to  effect  a  particular  fraudulent  object, 
the  stock  might  be  so  arranged  as  to  elect  a  board  wholly  irre- 
sponsible in  a  pecuniary  view  and  altogether  free  from  restraint. 
We  think  this  court,  in  a  proper  case  made,  has  the  power  to 
compel  an  account  from  bank  directors  to  their  stockholders,  to 
restrain  them  from  the  gross  misapplication  of  the  stock  in- 
trusted to  them,  and  to  set  aside  their  fraudulent  acts,  if  in- 
jurious to  their  principals.  But  it  is  again  claimed  that  this 
power  can  not  be  exercised,  until  the  corporation  is  dissolved 
by  legal  means,  or  the  expiration  of  its  charter.  If  this  be  true, 
the  power  of  the  court  does  not  extend  to  the  preservation  of 
the  property  of  the  individual,  or  the  functions  of  the  corpora- 
tion from  destruction.  The  chancellor  has  no  power  to  prevent 
irreparable  injury  or  waste  of  his  funds;  but  the  corpor<^.tor 
must  first  institute  proceedings  at  law  upon  scire  faciaa  or  quo 
warranto  to  repeal  or  destroy  the  charter,  the  very  thing  he 
desires  to  preserve:  United  Stales  v.  Bobertson,  5  Pet.  673. 

The  second  point  remains.  Are  these  defendants  properly 
made  parties  to  this  bill  ?  If  we  are  correct  in  the  view  we  have 
taken,  it  would  seem  to  follow  as  a  necessary  consequence  al- 
most, that  in  order  to  the  effectual  exercise  of  the  power  of  the 
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cbanoellory  he  most  haye  all  the  pariies  to  the  fraad  before  him. 
The  defendants  are  the  bank  in  its  corporate  capacity,  the  di- 
rectors and  stockholders  charged  with  the  fraad.  There  is  a 
peculiar  fitness  in  bringing  them  all  before  the-  court,  that  if 
fraud  is  found  the  whole  proceedings  may  be  reviewed  and  the 
participants  compelled  to  restore  their  ill-gotten  gain  to  the 
coffers  of  the  corporation. 
Demurrer  OTerruIed. 
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AooOBD,  tender  of  perforxnanoe  o^  when  no  bar  to  aotion,  ftSOL 

without  satiafaotion  is  ineffectual,  539. 
AonoN,  for  malioiona  arrest  or  proeecation,  338. 
Altxration,  of  writing,  when  forgery,  310. 
JumuMPsrtt  for  nae  and  ooci^Mtion  of  lands  held  adTenatj^  SSSb 

BonsDABiBB,  couTBea  and  dietanoes,  642. 
distanoes  yield  to  courses,  642. 
filse  particulars  in  description,  642. 

line  marked  part  of  the  way  must  continue  in  sama  direollQii»  6tfL 
lost  stakes,  parol  evidence  to  show  location  o^  642. 

Ceavoert,  jurisdiction  with  respect  to  property  in  forsign  cooabcjt  678L 
ComrBBSiON,  action  against  co-tenant  for,  594. 

what  amounts  to,  656. 
OoNVionoN,  under  repealed  statute^  379. 
Corns,  allowance  of,  when  title  to  realty  is  in  qneBtion»  484 
Co-TiNAirr,  action  against,  for  conversion,  594. 
Gbidhob's  Bill,  preference  obtained  by  filings  88L 
GuBXiLAOB,  of  house  or  mansion,  147. 

BiOLAiULTiONS,  of  parties  as  evidence  of  marriage,  18L 
DmNmoN,  of  curtilage  of  house  or  mansion,  147. 

of  forgery,  806. 

of  house,  144. 

of  house,  includes  outbuildings,  145. 

of  house,  is  equivalent  to  that  of  messuage,  148. 

of  publio  use,  688-707. 
BuwoTXBT,  in  equity,  292. 

DcuffATioN,  from  husband  to  wife,  under  Spanish  law,  158. 
DowxB,  alienation  by  husband  can  not  destroy,  710. 

efifect  of  execution  sale  on,  710. 


DoMAnr,  booms,  condemnation  of  lands  for,  697« 
bridges,  condemnation  of  lands  for,  692. 
canals,  condemnation  of  lands  for,  697. 
csmeteiries,  condenmation  of  lands  for,  698. 
compensation,  legislature  may  prescribe  mode  of  asoertainlm^  884. 
compensation  of  person  who  has  conveyed  lands  fipooting  ca  *  ilias^ 
684^758. 
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FviKXNT  Domain,  damages  need  not  be  aaoeaiod  by  JQiy,  63^  TML 

drainage,  condemnation  for,  6979  705. 

ferries,  condemnation  for,  692. 

highways,  condemnation  for,  692. 

hotels,  condemnation  for,  689. 

interest  in  property  for  which  compenaatioii  must  be  mada^  0M» 

mills  and  manufactories,  condemnation  of  lands  fori  6991 

mining  parpoees,  703. 

private  person  may  bring  suit,  690. 

private  property  can  be  condemned  for  pnUio  nse  only^  696L 

private  roads,  693. 

public  convenience,  as  ground  for  exercise  of  pow«r  d^  688b 

public  buildings,  condemnation  for,  698. 

public  nse,  question  of,  is  judicial,  691. 

public  use,  what  is  a,  685>707. 

public  use,  whether  equivalent  to  public  benefit)  688. 

public  use,  whether  necessity  must  be  abaolate,  689. 

public  use,  whole  public  need  not  be  interested  in«  688L 

railroads,  condemnation  of  lands  for,  695,  696. 

roads,  private,  condemnation  of  lands  for,  693. 

roads,  public,  condemnation  of  lands  for,  693. 

sewers  and  drains,  condemnation  of  lands  for,  697* 

telegraph  lines,  condemnation  of  lands  for,  697. 

water  and  gas  works,  condemnation  of  lands  for,  607. 
EsTOPPKL,  by  judgment,  when  available  under  the  gen«ral  iane^  88L 
ExscunoN,  issue  of,  after  death  of  defendant,  328. 

lien  of,  at  common  law,  328. 
BzxounoN  Sale,  effect  on  wife's  right  to  dower,  710. 

FoBEiON  Laws,  how  proved,  127. 

FoBEiON  Statutes,  of  limitation,  distinction  betwesn  diffBN&l^ 

of  limitation,  effect  of,  363. 
FoBOEBT,  antedating  deed  is,  397. 

by  adding  surplusage,  311. 

by  altering  attachment,  311. 

by  altering  date,  311. 

by  altering  receipt,  311. 

by  filling  blanks,  311. 

by  fraudulent  alterations,  810. 

by  making  note  of  fictitious  bank,  808. 

by  photographing,  319. 

by  procuring  a  genuine  signature,  309. 

by  signing  fictitious  name,  308. 

by  signing  one's  name  as  agent,  308,  d09» 

defined,  306. 

essential  ingredients  of  crime  of,  306. 

false  entries  in  one's  own  books,  312. 

false  entries  in  pass-book,  313. 

false  making  essential  to  crime  of,  306. 

includes  making  or  altering  writing,  d06i. 

indictment  for,  313,  314. 
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VoBOSBY,  inient  to  defnnd  must  exist,  313. 

intent  to  make  an  act  appear  to  be  the  aot  of  anotlMr  nmil  aM^  WT. 

mnst  be  of  instrnment  of  apparent  l^gal  efibot^  31i» 

of  oertifijate  of  character,  818. 

of  deed,  when  person  named  aa  grantor  ia  deoaaaadp  319L 

of  letter  of  reconmiendation,  818. 

of  name  of  painter  on  a  piotore^  317. 

of  reqaest  for  a  loan,  320. 

of  will  of  living  person,  319. 

procoring  genuine  signature  by  fraud  is  not,  311. 

signing  name  of  another  without  frandulent  intent^  31& 

signing  one's  true  name  may  be  a,  307. 

similarity  required  between  true  and  genuine  iiialte»  9XL 

writings,  subjects  of,  819-321. 

writings  yoid  in  form,  315. 

Obnsbal  Atbragb,  what  are  subjects  of,  129. 

HAHVWSiTXiro,  who  competent  to  testify  to^  TTd. 
Hub,  right  of,  to  sue,  prior  to  administration,  0861 
HoimB,  any  building  calculated  for  a  dwelling  Is  a,  140w 

bam,  when  deemed  part  of,  148. 

building  separated  from,  by  publio  way,  noi  *  pwt  o(  IK 

California  definition  of,  145. 

curtilage  of,  defined,  146,  150. 

Gurtilsge  o^  what  embraced  within,  147,  lOOl 

defined,  144. 

flat-boat  held  to  be  a,  145. 

meaning  of,  in  insurance  policy,  150. 

out-house  to  be  part  o(  must  be  used  by  same  pema  at 
149. 

shop^  when  deemed  part  of,  148. 

warehouse,  when  deemed  part  o^  148w 

iLUorr  T&ADB,  breach  of  warranty  against,  138. 

Ihtaivt,  liability  for  necessaries,  864. 

LmcKANCB,  abandonment  to  insurers,  causes  for,  349. 
abandonment  to  insurers,  when  may  be  made,  136L 
collateral  writings  referred  to  in  policy,  544* 
illicit  trade,  when  relieves  from  liability  for  losSy  136L 

JuDOMXNT,  lien  of,  at  common  law,  279. 

Uen  of,  in  Maryland,  279. 
JUBISDIOTTON,  over  wills,  and  the  proof  thereof  862. 
JuBOB,  challenge  to^  on  account  of  relationship,  388. 

relief  on  discovery  of  bias  after  verdict,  388. 

waiver  of  exception  to,  388. 
/UBT  Tbial,  ri^t  to,  in  eminent  domain  cases,  834,  760L 

Lauds,  people  or  state  are  owners  of  all  not  granted,  643. 
Lioislatubb,  power  of,  to  determine  what  in  a  publio  xme^  69L 
[JBN,  of  judgment  at  oonmion  law  and  Maryland,  279. 
of  master  of  vessel  on  freight,  656. 
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liOCiTATioirs,  ttatnie  of,  effect  on  non-residentB,  ML 

statnte,  where  rait  is  lirou^t,  prevaili,  363. 

ttatntory  bai^  effect  of  remoTml  of  partiei  to  aaoiliar  oumtf^, 
Iatbaot,  oontempt  of  court  in  ening  Innatio^  660l 

inqnifition  o^  effect  m  evidence^  669. 


liABBiAOB,  drooniituitiAl  evidence  o(  nuaee  a  prMomption  of  fM^  aol  «i 
Uw,  159. 

oohabitationt  m  evidence  of,  100. 

cohabitation  not  required  to  conrammatCb  M7. 

oohabitation  to  be  evidence  of,  mnet  not  be  canal  BMra^»  IflQl 

evidence  of,  by  acta  of  recognition^  158b 

evidence  o^  by  declarationt  and  conduct,  158^  16L 

evidence  of,  by  general  reputation,  158. 

evidence  of  registry  is  conclusive,  168. 

evidence  of,  may  be  direct  or  circumstantial^  158b 

illicit  cohabitation,  when  presumed  to  have  beooma  lawftl^  UL 

reputation  as  evidence,  159. 

requisites  of,  as  a  civil  contract,  157. 

solemnisation  not  essential,  157. 
MiASUBi  ov  Damages,  in  action  for  seduction,  pvomiia  of 

hancing,  579. 
HunciFAL  Ck)BPOBATioir,  liability  for  changaa  in  atiostn  THb 


PABTinoir,  by  parol,  when  valid,  179. 

reversioner  can  not  sue  for,  848. 
PABmxB,  declarations  of,  after  dissolution  of  firm,  888b 

power  to  execute  sealed  instruments,  388. 
PuADQioa,  general  prayer  for  relief  652. 
Fbivati  Roads,  condemnation  of  lands  for,  693^  768L 
PUBUO  Use,  may  be  local,  690. 

power  of  legislature  to  determine  what  iSp  69L 

public  benefit,  what  sufficient,  688. 

question  of,  is  judicial,  691. 

ri^t  of  user  by  public  essential  to^  687. 

what  is  a,  686. 

whether  means  public  benefit^  688i 

whole  public  need  not  be  interested  In,  680L 


Railroads,  condemnation  of  lands  for,  696. 

condemnation  of  lands  for  lateral,  696. 
RxvxBSiomB,  can  not  rae  for  partition,  6i8L 
RxpABiAN  Owner,  ri^^ts  of,  756. 
Roads,  condemnation  for  private,  693. 

condemnation  for  roads  for  pleasure  exonntaD%  60BL 

SsDUonoH,  admissibility  of  evidence  of  promise  of  manli^a^mi 

evidence  of  honorable  attentions,  579. 
Statute,  conviction  can  not  be  had  under  repeal,  379L 
Stbbbib,  condemnation  of  lands  for,  634. 

dedication  of,  634. 
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TammEf  leqviaites  of,  224. 

TMxnoMM,  liability  for  loaning  on  penonal  seonrity,  519L 
poidiase  of  trust  property  by,  302. 

Tauahci;  between  jndgment  and  ■herifi's  deed,  488. 

WiBSAKTr,  eviction  requisite  to  sostain  astioat  784* 
Wateb,  condemnation  of  interest  in,  766. 
WiTHxaB,  opinions  ci,  as  evidence^  574^ 
WBimroBi  loEgeiy^  what  may  be  sabjects  ol^  806-ttL 
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ABANDONMENT. 
jMmnuanm-^UAxan,  6, 11, 12, 13, 14, 15, 16^  17, 18^  19^  20^  21. 

ABATEMENT. 

YxMOonovB,  86,  80,  87,  38,  40;  Judohznts,  17,  18;  Plsabiho  akb 

Pbactice,  12,  13,  16,  19,  22,  24. 

ACCORD  AND  SATISFACTION, 

L  AOOOBD^  TO  BB  GooD,  moflt  be  in  full  satisfaction,  and  mnst  be  exeonttd; 

mdiness  to  perform  is  not  enough.    Bussell  v.  LytUf  537. 
SL  Pabt  Patmemt,  akd  an  Agreement  to  Takb  the  Residus  at  a  f  atnra 

day,  can  not  be  pleaded  as  satisfaction  in  bar  to  debt  on  a  bond.    Id, 
8b  Agbsbkbnt  to  Aocept  a  Subrsmdeb  ov  LAin>  Mostqaoed  as  seonritj 

for  a  bond  debt,  and  a  tender  of  performance,  can  not  be  pleaded  in  bv 

to  an  action  of  debt  on  the  bond.    Id, 

ACKNOWLEDGMENT. 
See  EviDBVCB,  1;  Mabbied  Women,  1. 

ACTION. 

L  Tbm  Yalub  ov  ak  Abticlb  Sold  may  be  recovered,  either  in  debt  or 
MebUaiiu  astumpeU,  provided  the  vendor  was  to  be  compensated  in 
money;  and  it  is  not  necessary  that  a  price  should  be  agreed  upon  for 
an  article  sold  and  delivered  in  order  to  maintain  either  of  those  aotionii 
JenkktB  v.  Rkhardwn^  82. 

SL  At  Law,  ak  Hsib  cak  only  Sue  for  the  undivided  part  which  belcogs 
to  him;  yet  in  equity,  until  the  other  heirs  appear,  he  who  demands  the 
sneoession,  or  any  part  of  it,  is  preferred  to  a  mere  usurper  who  is  with- 
out any  title  whatever;  consequently,  a  joint  heir  or  joint  owner  of  prop- 
erty may  maintain  a  petitory  action  to  recover  the  whole  propert;}^ 
against  one  who  has  no  title  whatever  to  the  sajde.    Ccmpton  v.  Maik» 

swt,  167. 

See  AssuMPair;  Debt;  DEmnTE;  Fbaud^  2. 

ADMINISTBATOBa 
See  ExBouTOBs  akd  Admikibtbatob& 

ADVEBSB  POSSESSION. 

Am  Bbtbt  abtbb  tbb  Bbcobdikg  ov  a  Deed  can  not  relate  back  to  th» 
time  the  deed  bears  date,  so  as  to  make  an  adverse  possession  from  sucb 
date.    Jackwn  v.  Andrnox^  574. 
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AGENCY. 

L  AoBBXMBNT  SiONXD  A.  K,  Aqkbtt  iob  GL  D.,  li^  in  ooDstmoUun  of  law. 
the  agreement  of  C.  D.    Qarriaon  v.  Comba^  120. 

%  Bepbesentations,  Mads  bt  an  Aobnt,  at  the  time  he  it  cauiraciiiig  for 
principal,  constitate  a  part  of  the  contract,  and  they  are  admianbla 
against  the  principal  as  a  part  of  the  rta  gestm  ;  bnt  dedaratioDa  made  hj 
an  agent  after  the  contract  has  been  completed,  are  not  binding  npoD  or 
admissible  as  evidence  against  the  principaL     Haven  y.Brown^  208. 

Jb  SFBOiAii  Agent  to  whom  a  horse  is  delivered  for  the  purpose  of  sale,  haa 
no  authority  to  apply  the  same  to  the  payment  of  his  own  debts^  and  if 
he  does,  the  owner  may  maintain  replevin  therefor,  althoo^^  in  thm 
bands  of  a  bonafde  purchaser.     Paraons  v.  Webb,  23Xk 

i.  Iv  Oinc,  AcTiNQ  AS  Agent  without  Authobitt,  receives  indemnity  for 
goods  of  his  principal  wrongfully  taken,  and  oonverta  the  indemnity  into 
money,  such  agency  may  be  ratified  and  the  money  recovered  in  an  m^ 
tion  of  assumpsit.    OUmore  v.  Wilbur^  410. 

&  Agent  has  no  Authobit7  to  License  one  to  cut  timber  by  virtne  of  his 
authority  to  bargain  and  sell  land.    Hubbard  v.  Elmer ^  690. 

Q.  Bbolabations  ov  an  Agent  Subsequent  to  the  Oobtiiaot,  bnt  in  rsfsfw 

enoe  to  the  subject-matter  thereof,  are  not  admissible  against  bii  ym^ 

dpaL    Id. 

See  GoBPOBATioKS,  2,  4. 

ALTERATION  OP  WRITING& 

1«  Alteration  ov  Deed. — ^A  deed  becomes  void  where,  after  its  dma  eaeen* 
tion,  it  is  altered  by  erasure,  interlining^  addition,  drawing  a  Una  throog^ 
the  words — though  they  be  still  legible— or  by  writing  new  lettera  upon 
the  old,  in  any  material  part  of  it^  by  any  person  except  the  obUfpsr. 
Leicherv,  Bat€8^92. 

%  AuiBBATioN  or  Note  afteb  Execution  nullifies  it^  although  aneh  altam- 
tion  was  made  without  the  knowledge  or  consent  of  the  payeo^  and  no 
action  can  be  maintained  upon  it,  after  such  alteration.    Id, 

Z,  Died  Pabtlt  Ebased  and  Intbbuned  may  tuxmah  prima  Jaeie  evidsnoa 
that  it  was  executed  as  it  appears;  but  the  contrary  may  be  proved,  and 
then  the  deed  is  destroyed.    Id. 

AMENDMENT& 
See  Bills  ov  Disooyebt,  16;  EnBOiMXHT,  €^  7. 

AND. 

^Aed''  may  be  ooostmed  to  mean  "or,**  when  it  is  neoeaaiy  tG oany  mA 
the  teitator'a  intention.    Sayward  v.  Saytoard^  191. 

ANSWER. 
See  Bills  ov  Disooyebt,  5,  6,  S,  9, 11, 12;  la;  14^  Ifi. 

APPEAL. 
AsioBinnr  and  Client,  11;  Pl%u>ing  and  Pbaoticb,  1»  %  Ifi^  10#  W 

APPLICATION  OP  PURCHASE  MONEY. 
See  JcDTCiAL  Salrs,  1,  2. 
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ABLEST. 
See  Nx  Exeat. 

ASSIGNMENT. 

L  Dlbiob  mat  Put  all  his  Crsditobs  on  an  Equalttt  by  aflsigning  hit 
property  to  them,  or  conveying  it  to  a  trustee,  for  ratable  distribation 
among  them,  where  do  creditor  has  obtained  a  preference  at  law  or  in 
equity.     Coming  t.  White,  659. 

2.  Debtor's  Assionmemt  in  Insolvency  after  suit  is  commenced  takes  only 
the  sorplna  after  satisfying  the  compUinant*s  debt.    Id, 

ASSUMPSIT. 

Absuxpsit  iob  Monet  Had  and  Received  lies  to  recover  back  money  paid 
on  a  contract  which  the  other  party  refuses  to  perform,  or  which  it  has 
become  impossible  for  him  to  comply  with;  but  where  the  inability  of 
such  party  to  comply  with  his  contract  is  relied  upon  for  a  recovery 
agyunst  him,  the  facts  going  to  show  such  inability  must  be  averred  in 
the  declaration.    Pkiiipaon  v.  Bates,  444. 

See  Pabtnebship,  1;  Tobts,  1,  2. 

ATTACHMENT. 

1.  Shsbiff,  in  an  AcmoN  fob  Cebtain  Pbopebtt  returned  by  him  as  hav* 

ing  been  attached,  can  not  falsify  his  return,  and  prove  that  he  did  not 
attach  the  property.     Fisher  v.  Bartlett,  225. 

2.  Pbopebtt  having  been  Attached,  and  delivered  by  the  officer  to  a  third 

person  for  safe  keeping;  the  latter  may,  in  an  action  upon  his  promise  to 
redeliver  the  property,  show  that  it  did  not  belong  to  the  person  as  whoso 
property  it  was  attached,  and  that  he  has  restored  it  to  the  true  owner. 
Id. 

5.  If  A  Receiptob  Deliveb  the  Goods  Attached  to  the  general  owner,  he 

may  lawfully  sell  the  property,  whether  bound  by  the  attachment  or  not. 

Denny  v.  WiUard,  389. 
4  On  A  Sale  by  the  Genebal  Owner,  to  whom  the  receiptor  has  delivered 

goods  attached,  the  receiptor,  or  even  the  officer,  may  become  the  pur^ 

chaser.    Id. 
fk  An  Officeb  can  not  Contbadict  his  Betubn  and  deny  that  he  made  a 

valid  attachment,  but  he  may  show  that  the  property  attached  was  in  a 

third  person  and  not  in  the  debtor.    Id. 

6.  In  Defense  to  Action  for  Failure  to  Levt  an  execution  upon  goods 

previously  returned  as  attached,  the  officer  may  show  that  the  goods  had 
been  bona  Jide  assigned  prior  to  the  attachment,  to  a  receiptor  of  the 
goods  on  an  earlier  attachment,     /cf. 

7.  Whebb  Goods  are  not  Bound  by  an  Attachment,  the  attaching  cred- 

itors can  not  hold  the  officer  responsible  for  any  surplus  moneys  he  may 
have  realised  from  a  prior  attachment.    Id. 

&  Levy  of  Attachment  on  a  house,  lot,  and  easements,  what  held  suffi- 
dent.    Hedge  v.  Drew,  418. 

jOl  Bbeaxing  open  the  Outer  Doob  of  a  dwelling-house  against  the  prohibi- 
tion of  the  owner,  for  the  avowed  purpose  of  levying  an  attachment  on 
Am.  Dao.  Vol.  TXXL—Si 

\ 
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the  owner's  goods  therein,  renders  the  attachment  Toid.  IldegY* 
425. 

10.  Debt  EviDsycED  by  Notr  Payable  to  Order  may  he  attached;  hut  tha 
plaintiff,  in  order  to  recover  judgment  against  a  garnishee,  most  show 
that  the  dcfeudaut  was  still  the  huldcr  of  the  note.     SeoU  v.  HUl^  462. 

11.  Where  the  Debtok's  Good3  are  Mixed  with  those  of  a  third 
thongh  without  such  person's  knowledge,  the  sheriff  may  attach 
hold  the  whole  until  the  stranger  identifies  his  gooda  and  i^i"*n*^^f  a  !•• 
delivery.     Lewia  v.  WhiUemore^  466. 

See  Garnisumbnt;  Saubl 

ATTORNEY  AND  CLIENT. 

1.  Attorney  should  be  Required  to  Fdrnish  Evidbkck  of  his  anthori^ 

to  prosecute  a  suit,  whenever  there  is  a  reaaonahle  gronnd  to  apprehend 
that  he  is  proceeding  without  the  permission  of  the  plaintiff.  Bf!t  v. 
Wilfion^s  Administrators,^, 

2.  Mere  Possession  of  Bond  does  not  authorize  prosecution  of  suit  on  it  in 

the  name  of  the  ohligee.     Id, 

8.  Privileoed  CoMMUNiCA'noNS  TO  AN  ATTORNEY. — The  privilege  of  con- 

fidence is  the  privilege  of  the  client,  and  not  of  the  attorney.  Extent  ta 
which  the  privilege  should  be  carried,  considered.     Fo9ter  v.  IlaU,  400. 

i.  This  Privilege  is  Confined  to  Communications  to  members  of  the 
legal  profession,  to  interpreters  necessary  to  facilitate  the  commnnica- 
tion  between  attorney  and  client,  and  to  clerks.     Id, 

5.  The  Communication  can  not  bb  Disclosed  at  a  Futuri  Tdo,  or  in 
another  suit,  although  the  client  making  the  communication  may  not  be 
a  party  thereto,  and  may  have  no  interest  in  it.     Id, 

ft.  The  Rule  of  Privilege  ought  to  be  strictly  construed,  having  a  tend* 
ency  to  prevent  the  full  disclosure  of  the  truth.     Id, 

7.  The  Privilege  is  not  Confined  to  (.^oMinTNiCATioNS  made  for  tha 
purpose  of  enabling  an  attorney  to  conduct  a  cause  in  court,  but  is  ex- 
tended so  as  to  include  communications  made  to  one*s  l^gal  adviaery 
whilst  employed  in  that  character,  and  when  the  object  is  to  get  hia  legU 
advice  and  opinion  as  to  legal  rights  and  obligations.    Id, 

&  The  Person  Consulted  must  be  of  the  profession  of  the  law,  and  it  ta 
not  enough  that  the  party  making  the  communications  thinks  he  is.    Id, 

9.  He  must  be  Consulted  or  Employed  in  the  particular  business  to  which 

the  communication  relates.    Id, 

10.  The  Prtvilege  does  not  Extend  to  matters  not  communicated  by  tli» 
client  as  confidential,  but  as  facts  known  of  hia  own  knowledge.     Id, 

11.  An  Attorney  may  Waive  his  Client's  Riort  of  appeal  by  an  agraa» 
ment  of  record.     Pike  v.  i^merson,  468. 

BAILMENTa 

Bailee  fob  Hire — When  not  Liable.— Where  a  perwm  undertokei,  for 
pay,  to  keep  the  horse  of  another,  and  while  he  is  keeping  him  in  th* 
maimer  agreed  upon,  he  escapea  and  is  lost,  without  any  negligenoe  om 
the  part  of  the  bailee,  the  latter  is  not  liabla    Oufm»  v.  Oetger^  4SI. 

BANKRUPTCY  AND  INSOLVENCY. 

See  Assignment. 
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BEQUESTS. 
SeeDsYisBk 

BILLS  AND  NOTES. 
See  NxooTiABLS  Instrumemts. 

BILLS  OF  DISCOVERY. 

1.  On  a  Bill  or  Dibootebt  there  can  be  no  Heabino  on  the  meritB, 

unless  relief  as  well  as  discovery  is  asked.     Price  y.  Tyton^  279. 

2.  Bill  of  Disoovebt  Lies  onlt  to  obtain  a  disdosnre  of  facts  in  relation 

to  a  civil,  and  not  to  a  criminal  case.     Id. 
8.  Whebb  it  Appeabs  from  the  Bill  that  thebb  is  no  Bemedt,  the 
plaintiff  can  not  have  a  discovery.     Id, 

4.  Bill  of  Discovebt  does  not  Lib  against  one  not  Interested,  and 

who  may  be  made  a  witness,  and  enough  must  be  stated  to  enable  the 
court  to  judge  of  the  alleged  liability  of  the  defendant.     Id, 
0.  Plaintiff  is  Entitled  to  a  Fdll  Answeb,  where  relief  may  be  had  in 
chancery,  as  to  every  material  allegation  of  his  bill.    Id, 

6,  Defendant  mat  State  Mattxbs  in  Bab  or  avoidance  of  the  plaintiff's 

claim,  by  way  of  further  answer,  after  having  answered  all  the  allega- 
tions of  the  bilL    Id, 

7.  Bill  of  Discovert  Performs  the  Office  of  a  Summons  when  used  in 

aid  of  an  action  or  suit  in  another  court.    Id, 

5.  Answer  to  a  Bill  of  Discovert  may  introduce  matters  in  avoidance  of 

the  plaintiff's  claim.     Id, 
0.  Bulb  as  to  Impertinent  Matter  in  Answer. — The  general  rtde  is  that 
if  the  answer  goes  out  of  the  bill  to  state  anything  not  material  to  the 
defendant's  case,  it  will  be  deemed  impertinent,  and  may  be  expunged. 
Id, 

10.  Nothing  is  Irrelevant  that  mat  have  Inflttence  upon  the  suit  at- 
tending to  the  nature  of  it     Id, 

11.  Where  Pertinent  Matters  are  Mixed  with  impertinent^  so  that  th^ 
can  not  be  separated,  the  whole  shall  be  expunged.     Id, 

12.  Go-defendant  or  a  Stranger  mat  have  Scandalous  Matter,  which 
is  also  impertinent,  stricken  out  of  an  answer,  at  the  cost  of  the  party 
filing  it.     Id, 

13.  Pertinent  Maiter,  though  Scandalous  in  itself,  is  not  to  be  so  cooi 
sidered.     Id, 

14.  Answers  to  Impertinent  Questions,  though  reflecting  and  imperti- 
nent, are  not  scandalous.    Id, 

1&  On  Amendment  of  a  Bill  of  Discovert  after  Answer,  so  as  to  pray 

relief,  the  defendant  can  not  put  in  a  complete  answer  over  again;  and  if 

he  does  so,  that  part  of  it  answering  anything  beyond  the  amended  bill 

will  be  expunged  as  impertinent     Id, 
lA.  Mattebs  upon  which  the  Defendant  Intends  to  Belt  as  a  defense 

to  the  plaintiff's  daim,  stated  in  answer  to  a  bill  of  discovery,  are  not 

impertinent.    Id, 
17*  Relevanct,  Legalttt,  and  Competenct  of  Testdcont  brought  out  by 

ft  bill  of  discovery,  are  to  be  determined  by  the  court  for  whose  use  the 

discovery  is  required.    Id, 

See  Costs,  1,  2. 
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-BDJA  OF  LADINO. 
See  Shippino,  1. 

BOND. 

L  Bond— Saks  Pabtt  Obuoob  and  Obligkb. — ^Where  the  oUigeea  lo  m 
bond  become  rareiies  to  themaelTes,  they  do  not  ineor  any  legal  obligft- 
tion;  but  aach  bond  ia  obligatory  on  the  principal  who  ia  not  an  obligee, 
and  a  aoit  on  the  bond  may  be  maintained  against  him.    Debard  v.  Crow, 

ua 

i.  EzxcunoN  ON  Such  Bond  should  be  iaaned  against  the  principal  only, 
and  is  irregolar  if  issaed  against  the  parties  who  were  both  obligorB  and 
obligees.    IcL 

S.  A  Bond  Valid  to  Ant  Extxnt  as  a  common  law  obligKtioii  ahonld  not 

be  quashed.    M 

See  Judicial  Sales,  8»  11. 

BOOKS  OF  ACCOUNT. 
SeeEvmxNCB,  8. 

BOONDAEIES. 
See  O&ANTB,  1,  2,  3,  4,  5, 6^  7* 

CHAMPERTY. 
See  Lis  Psndsns. 

CODE. 
See  Statutes,  1. 

COMMENCED  AND  SUED. 
See  Pleading  and  Pbaotzge,  9l 

CONDITIONS. 

1.  Estate  ov  Freehold  Which  has  once  Vested  can  notceaae  or  be  de- 
feated by  the  non-performance  of  conditions,  unless  npon  the  entry  for 
condition  broken;  but  to  this  role  there  is  an  exception,  that  if  the  party 
entitled  to  the  benefit  of  the  condition  ia  in  the  actoal  pnosesnion  of  the 
land,  an  entry  is  unnecessary.    Frost  v.  Butler,  199. 

S.  Condition  Annexed  to  a  Grant  of  land  that  the  grantor  should  be  al- 
lowed to  remain  in  possession,  and  that  the  grantee  should  cnltiTate  the 
land  and  furnish  the  grantor  with  one  half  it  produced,  and  pay  him  a 
certain  sum  of  money,  is  broken  by  a  failure  to  pay  the  money,  upon  the 
grantor  notifying  the  grantee  to  quit  possession,  and  such  notification, 
the  grantor  remaining  in  possession,  is  a  sufficient  entry  for  condition 
broken,  although  the  latter  afterwards  receives  his  proportion  of  the  pro* 
duce  actually  raised.    Id, 

CONFESSIONS 
See  Evidence,  U,  12. 

CONFLICT  OF  LAWS. 
L  Laws  of  Country  of  DECEDEirr*s  Domicile,  at  the  time  of  his  death, 
govern  the  distribution  of  his  personal  efiecta.     Dorney  v.  D&r^f,  33. 
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S.  Fo&nov  Laws  can  vor  pxb  sb  operate   eztraterritorially.    8nud  t« 

Ewing,  41. 
8.  Land  is  Held  ahd  Auenatio)  according  to  the  law  of  the  place  where 

it  is  situated.    Id. 
4u  Immovable  Pbopebtt  Descends  according  to  the  iex  ioci  rei  nta,  and 

movable  property  according  to  the  lez  domkiln.    Id, 
5.  Immovable  Pbopertt  Includes  land  and  chattels  real,  and  movable 

property,  chattels  personaL    Id, 
A.  Slaves  abb  Pebsonal  Pbopebtt,  in  Kentucky,  in  every  respect,  except 

as  to  descents  and  last  wills.    Id, 
7*  Slaves  Pass  ACCORDiNa  to  the  Lex  DoMiciLn,  in  Kentaoky,  and  in  de-- 

daring  them  real  estate  for  certain  purposes,  the  l^gislatnre  did  nol 

intend  to  abrogate  this  rule.    Id, 

See  Mabblaoe,  1;  Pbobatb  Ck)nBTS,  2. 

CONSIDERATION. 

L  FltOMissoBT  Note — Failube  of  Considebatiov. — Where  a  person  wha 
employed  an  attorney  to  defend  him  against  a  criminal  prosecution,  vaidt^ 
executed  to  him  his  note  for  the  amount  of  the  fee,  conmiitted  suidda  i 
before  his  trial,  the  fact  that  the  attorney  was  thereby  prevented  froiiw 
performing  the  prindpal  service  for  which  the  note  was  given,  is  not  m 
ground  for  impeaching  the  consideration,  because  the  non-performanoe 
resulted  from  the  obligor's  own  act.    Mitcheraon  v.  DoxSer^  116. 

Si  OoNsnoEBATioN  OF  A  Deed  cau  not  be  shown  to  be  an  usurious  debt,  so 
as  to  defeat  the  deed.     HclU  v.  Jewell^  212. 

8.  Benefit  to  a  Pbomisob,  ob  an  Injubt  or  inconvenience  to  a  promiHoe,^ 
is  a  legal  consideration.     Fisher  v.  BarUett,  225. 

i.  Mabbiaox  is  a  ValItable  Conbidebation.   Per  Walworth,  Ch.    Wcodr: 

CONSIQNOE  AND  CX)NSIQNEEL 
See  Shifpzno,  2. 

CONSTITUTiONAL  LAW. 

1.  Auhsmbnts  to  the  Constitution  of  the  United  States,  adopted  aft 

the  first  seenon  of  congress,  are  restrictions  upon  the  powers  of  the  gen- 
eral government  only,  and  not  upon  those  of  the  states.  Per  Walworth, 
Chancellor.    Lmngstonv.  Mayor  qfN,  Y,,  622. 

2.  Constitutional  Pbovision  Secubino  the  Right  of  Jubt  Tbial,  re- 

lates to  the  trial  of  issues  of  fact  in  civil  and  criminal  proceedings  in 
courts  of  justice,  and  not  to  the  assessment  of  damages  from  the  exeir- 
oise  of  the  power  of  eminent  domain.  Per  Walworth,  Chancellor.  Id. 
X  Constitutional  Pbovision  that  the  Right  of  Tbial  bt  Jubt,  in  the 
oases  in  which  it  was  before  used,  shall  remain  inviolate,  applies  to  the 
trial  of  issues  of  fact  in  civil  and  criminal  causes  in  courts  of  justice^ 
and  has  no  relation  to  the  mode  of  ascertaining  the  amount  of  compen- 
sation to  be  made  to  the  owner  of  property  taken  for  a  pnUio  impro?«> 
ment.    Beekman  v.  Saratoga  etc  B,  B,  Co,,  679. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 
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contempt. 

See  IirsAiriTT,  7;  Jupiozal  Salbb^  7»  lOl 

CONTRACTS. 

L  Thb  Words  "  On  or  Bsforb**  a  Certain  Dat,  when  ineertad  la 
agreement  to  perform  an  act,  give  to  the  promisor  the  xv^t  to  peif< 
the  act  at  any  time  before  that  day,  and  performance  oi  tender  befoce 
anch  day  confers  upon  him  all  the  rights  he  woulu  oAve  aoqnired  by  per- 
formance or  tender  on  that  day.     Wall  v.  Simpaon,  72. 

2,  Intention  of  Contractino  Parties  governs  in  oonstmction  of  covenanti^ 
and  this  intention  mnst  be  ascertained  from  the  whole  context  of  the  in- 
strament.     Singleton  v.  Carroll,  95. 

Si  Law  Excuses  Inabilit7  of  a  Partt  to  perform  a  duty  or  chaige  which 
the  law  itself  creates,  where  there  was  no  default  on  his  part^  and  hm 
has  no  remedy  over;  bnt  where,  by  his  own  contract^  he  imposes  npon 
himself  a  duty,  the  general  rule  is,  that  he  is  bonnd  to  make  it  good,  not- 
withstanding an  inevitable  accident.     IcL 

4.  Act  of  God  or  Inevitable  Accident  excuses  non»perfomiaaee  of  a  oove- 

nant,  when  performance  is  rendered  impossible,  or  snoh  inevitable  acci- 
dent evidently  was  not,  in  the  contemplation  of  the  parties,  provided 
against  by  the  general  covenant.     Id. 

5.  Lesser  of  Slave  who  covenants  to  retnm  him  at  the  end  of  a  year,  Is 

discharged  from  snoh  covenant,  if  the  slave,  without  any  fault  or  Mg^- 
genoe  of  the  hirer,  ran  away  before  the  end  of  the  term.    Id, 

6.  Construction  of  Written  Instrument. — ^In  construing  a  written  instm- 

ment,  the  intention  of  the  parties  must  be  sought  for  in  the  true  meaning 
and  spirit  under  which  the  agreement  was  made,  as  expressed  in  each 
instrument;  and  the  ordinary  and  legal  meaning  of  the  w«»da  employed 
must  be  taken  into  consideration.     Workman  v.  Insurance  Co,^  141. 

7.  An  Agreement  in  Wrttino  to  deliver  a  quantity  of  cotton,  is  treated 

as  a  promissory  note,  but  being  an  .obligation  for  property  and  not  fw 
money,  the  commercial  law  relative  to  negotiable  paper  is  not  appUoable 
thereto.  If  the  agreement  is  to  deliver  the  cotton  at  some  conveniettt 
gin,  demand  for  such  delivery  must  be  made  at  the  debtor's  domicilai 
Hunter  v.  Sptirloek,  165. 

8w  Written  Contract,  perfect  in  itself  and  capable  of  a  clear  and  intelligi* 
ble  exposition  from  the  terms  of  which  it  is  composed,  can  not  be  contra- 
dicted or  varied  by  parol  testimony,  upon  the  principle  that  the  language 
used  by  the  parties  in  their  contract  is  the  best  evidence  of  their  intent. 
Haven  v.  Brown,  208. 

8l  The  Suppression  of  a  Criminal  Prosecution,  or  of  the  evidence  neces- 
sary to  support  it,  is  illegal  in  a  private  individual,  and  a  note  given  for 
money  to  be  applied  to  such  purpose  is  void.     Plumer  v.  SntUIi,  478. 

IQL  Promissory  Note,  the  consideration  for  which  is  an  agreement  not  te 
prosecute  the  maker  for  a  felony,  is  against  publlo  policy,  and  therefore 
void.    Roll  V.  Raguet,  769. 

See  Infants;  Insanitt;  Parent  and  Child;  Pabtnxbsbxp;  Szatotb  o* 

Frauds. 


Indbz.  807 

OOBFOKATIONS. 

L  OoEPOKATB  Sbal  18  KOT  Kbobssabt  to  pan  £rom  a  ooipomtion  ittin- 
terest  in  a  promiflsory  note,  especialiy  if  the  aaaignment  is  made  by  its 
daily  authorized  agent;  and  in  an  action  by  the  assignee  of  the  agent  on 
such  promissory  note,  he  need  not  aver  or  prove  the  agent's  authority, 
unless  it  is  impeached  by  plea.     Oarriwn  v.  Combs,  120. 

S.  PowBB'OF  AaxNT  TO  BiND  CoRPOBATiON.— An  agent  of  a  corporation  has 
power  within  the  scope  of  his  authority  to  bind  his  principal  by  any 
written  contract^  or  by  any  agreement  by  which,  if  made  in  his  own 
name,  or  in  his  own  right,  he  would  bind  himAell     Id. 

8.  CoRPOBATiON  MAT  BB  BouvD  BT  THB  Rboobb  of  its  proceedings,  without 
the  annexation  of  a  seal,  when  it  acts  through  a  board  of  directors  and 
keeps  a  register  of  its  acts.    Id, 

4.  AfPOiNTMiNT  OF  AoxNT  OF  Ck>RP0BATi0N  need  not  be  made  under  its 

seaL    Id. 

&  Equitt  will  not  Dbolabs  a  Cobfobahon  to  bb  Fobfbitkd  for  an  al- 
leged nonuser  or  misuser  of  its  corporate  privileges,  where  it  has  been 
duly  organized  and  has  acquired  a  legal  existence.  Resort  must  be  had 
to  law.    AUomep'-general  v.  Stevens^  526. 

t.  A  CoRFORATioM  DE  Facto,  having  done  everything  necessary  to  constitute 
it  a  corporation,  ooloraUy  at  least,  if  not  legally,  will  not  have  its  pro- 
ceedings set  aside  incidentally  by  a  court  of  equity.    Id. 

7.  CoMicissiONEBS  TO  Receivb  Subscriftions  for  stock  are  trustees,  whose 

acts  may  be  controlled  by  a  court  of  equity  upon  a  bill  filed  by  stock- 
holders, or  subscribers,  or  persons  seeking  subscriptions,  but  an  informa* 
tion  is  not  the  proper  proceeding.    Id, 

8.  A  Special  AuTHOBnT  to  a  corporation  to  erect  bridges,  necessary  for  the 

completion  of  its  road,  gives,  by  necessary  implication,  a  power  to  erect 
bridges  over  all  the  streams  on  the  route,  without  mentioning  the  names 
of  each  particular  stream.     Id. 

9.  The  Waitton  and  Injubious  Exebcisb  of  corporate  privileges  is  groond 

for  the  interference  of  equity.    Id. 
IOl  Comuittee  of  a  Public  MEsriNa  are  liable  for  the  wages  of  laborers  em« 

ployed  by  them  to  carry  out  the  objects  resolved  upon  by  the  meeting. 

MeCarteev.  Chambers,  556. 
11.  Individuals  Ck>icP08iNa  the  Meetino  are  not  liable  in  such  oases.     /cL 

See  Equity,  24;  Estates  of  Deceased  Peb80N8,  16;  Munioifal  Cqbpoba* 

TIONS;   RAn.llOADB. 

COSTS. 

L  Plaintiff  must  Oenebally  Pay  all  the  costs  of  the  defendant  on  a  bill 
of  discovery.    Price  v.  Tyson,  279. 

SL  Costs  of  Ezgeftions  may  be  awarded  to  the  plaintiff  in  Maryland,  un- 
der the  statute,  on  a  mere  bill  of  discovery,  where  he  has  been  put  to 
the  expense  and  trouble  of  extracting  a  sufficient  answer,  and  pruning 
away  its  impertinences.    Id. 

5.  Undeb  a  Statute  Allowing  Costs  when  the  title  to  land  may  come  in 

question,  the  plaintiff  is  entitled  to  his  costs,  in  an  action  of  trespass 
for  overflowing  lands,  if  the  defendant  sets  up  a  right  to  overflow  th* 
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land  imder  certain  deeds  which  he  offers  in  evidence,  but  which  the  Juiy 
.find  do  not  embrace  the  lands  overflowed  by  him.    Buni  t.  Morrit^  489L. 

See  DowEB,  7. 

CO-TENANCY. 

1.  A  Bill  in  Equity  will  Lib  under  Stat.  1823,  a  140,  where  a  tenant: 

in  oommon  of  a  grist-mill  diverts  to  a  mill  held  by  him  in  several^, 
more  water  than  is  necessary  therefor,  to  the  injury  of  the  gristmill 
held  in  common.     May  v.  Parker,  393. 

2.  Tenant  in  Common  gaiI  not  Maintain  Tbovsb  against  his  oo>tenaat 

without  proving  a  loss,  destmction,  or  sale  of  the  article  by  his  oo-tso* 
ant.    Gilbert  v.  Dkkerwn^  592. 
8.  Tbovek  will  Lib  bt  onx  Tenant  in  Common  against  another  for  th» 
loss  or  destrootion  of  personalty  while  in  his  possession.    Hyde  v.  Stam^ 
582. 

SeeNuiBAKOB,  1;  Pabtition;  Tobts,  2;  Vbndob  anb  Vbndbi^  2. 

COUNTEBFEmNO. 
See  EviDXNOE,  16;  Indiotmbnt,  3,  4. 

COVENANTS  IN  DEEDS. 

L  OovxNANT  OY  Warrantt  IS  AN  Ao&BEMENT  by  the  wBRantor  that  od 
the  failure  of  tfao  title  which  the  deed  purports  to  convey,  either  for  the 
whole  estate  or  part  only,  he  will  make  compensation  in  money  for  the 
loss  sustained.  It  generally  extends  to  the  heirs  and  assigns  of  the 
grantee.     King  v.  Kerr^t  Adm*rs,  777. 

S.  CoYBNANT  OF  Wabeantt  IS  NOT  BROKEN  Until  the  grantee,  his  heir  or 
assignee  is  evicted  from  or  disturbed  in  the  enjoyment  of  the  premises  or 
a  part  of  them,  by  the  setting  up  of  a  superior  or  paramount  title.    Id» 

8.  SuoH  A  Covenant  is  a  Real  Covenant  and  until  broken,  passes  with 
the  land  to  the  heirs  or  assigns  of  the  grantee,  and  when  broken  the  latter 
may  in  their  own  names  sustain  an  action  against  the  warrantor  for  mob 
breach.    Id. 

4.  All  Covenants  in  Deeds  vob  tbx  Convetancb  of  Lands  which  have 
respect  to  the  title,  and  which  were  not  broken  when  the  land  descended 
to  the  heir  or  passed  to  the  assignee,  are  inherent  or  real  covenants  and 
attend  the  land;  and  on  a  breach  happening,  the  heir  or  assignee  injured 
thereby  may  sue  the  warrantor,  his  executor  or  administratcur,  for  the 
recovery  of  damages  for  such  breach.    Id. 

fi.  Obantee  or  the  Assignee  of  a  Wabbantee  in  a  covenant  of  warrant 
may  maintain  an  action  against  the  remote  warrantor  and  against  evecy 
intermediate  warrantor,  upon  a  breach  of  the  covenant,  and  may  proa* 
eoute  all  such  actions  to  judgment;  but  he  can  have  bnt  one  satiafartion, 
Id. 

t.  Measube  of  Damages  npon  the  breach  of  a  covenant  of  warranty,  where 
the  whole  of  the  premises  is  lost  by  failure  of  the  title,  is  the  ocasider- 
ation  received  by  the  warrantor  for  the  premises  and  interest.    Id. 

7.  Eviction  bt  Pbocess  of  Law  is  Geneballt  Necessabt  to  sustain  as 
action  for  a  breach  of  a  covenant  of  warranty;  but  where,  after  judg- 
ment against  the  defendant  in  an  action  of  ejectment,  he  claims  the  beik* 
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efit  of  the  oeenpyiDg  olainuuit  laws  of  Ohio  (Stat.  voL  22,  p.  448),  under 

which  the  action  is  settled,  actual  eviction  is  not  necessary  to  enable 

such  defendant  to  maintain  an  action  on  a  warranty  in  his  favor.    I<L 
8.  Nonox  TO  THE  Wabkaktor  that  the  ejectment  is  brought,  upon  which 

the  eviction  is  had,  is  unnecessary  to  sustain  an  action  on  the  warranty. 

Id. 
ti  Measubb  of  Damages  for  breach  of  a  covenant  of  warranty,  is  the  actual 

loss  to  the  warrantee,  when  ascertained  under  the  occupying  claimant 

laws  of  Ohia    Id, 

See  CoMiSACTS,  2,  3,  4,  5;  Mobtoaoes,  0. 

CREDITOR'S  BILL. 
See  Equitt,  15,  16,  17;  Estates  oe  Dboeased  Psbsovb. 

CRIMINAL  CONVERSATION. 
See  Mabriagb,  2. 

CRIMINAL  LAW. 

L  Thbbe  oav  be  ko  Legal  Conviction  for  an  offonse,  unless  the  act  bo  ooii* 
trary  to  law  at  thq  time  it  is  committed,  nor  can  there  be  any  judgment^ 
unless  the  law  is  in  force  at  the  time  of  the  indictment  and  judgment 
CommonwecUth  v.  Marshall,  377. 

S.  An  Indictment  fob  Disuttebbino  Dead  Bodies  can  not  bo  sustained 
when  the  law  under  which  the  offense  was  oonmiitted  is  repealed  with- 
out any  saving  clause.    Id. 

See  Oouhtbefeitino;  Foboebt;  Indictment;  QuEsnoNS  of  Law  and  Fact,  2L 

DAMAGES. 

1.  Damages  shocld  not  be  Awabded  to  a  defendant  who  has  waived  hi* 
right  to  them.    MUcherwn  v.  Dozier,  116. 

S.  BviDENCE  IN  Mitigation  of  Damages,  in  an  action  of  trespass,  that  o&s 
tain  houses,  for  the  destruction  of  which  the  action  was  brought^  wer* 
houses  of  ill-fame,  is  inadmissible.    Jofmaon  v.  Fartoell,  203. 

S.  MxASUBE  OF  Damages. — ^The  jury,  in  estimating  the  damages  that  have 
resulted  from  the  destructiou  of  property,  should  be  guided  by  the  valu» 
of  that  property,  and  in  ascertaining  that  value,  one  criterion  would  be, 
what  the  property  would  be  worth  to  a  person  who  wished  to  purchase 
property  of  that  description.  So  the  value  might  be  determined  by  as* 
eertaining  what  it  would  rent  for.    Id. 

See  CoyEHANTB  in  Deeds,  6,  9;  Eionent  Domain,  6^  7»  16^  17,  18»  20^ 

Libel,  3,  4. 

DEATH. 
See  Abatement;  Pbesumftionb. 

DEBT. 

AiOCl0V  OF  Debt  will  not  Lie  on  a  contract  for  the  payment  ol  a  stipiilated 
•Bin  in  property.    8mU  v.  Kirbi/,  456. 

DEDICATION. 
See  Stbeets,  6,  7,  8. 
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DEEDS. 

1.  Thx  ExBonnozr  of  a  Died  and  its  Heoosdjsq  is  valid  as  agunat  an  at- 
taching creditor  of  the  grantor,  whose  attachment  is  levied  before  aa 

actual  delivery  to  the  grantee.    Hedge  v.  Drew,  416. 
1L  Validitt  of  Limitation  on  Power  to  Sell  in  a  Deed. — ^A  limitatioa  ok 

personal  restraint  on  the  power  to  sell  in  a  deed  is  valid;  and  the  period 

of  such  limitation  may  be  extended  beyond  the  time  when  the  grsntea 

attains  the  age  of  majority.     Dougal  v.  Fryer^  458. 
3.  Delivery  of  a  Deed  mat  be  to  a  Stranger,  but  snch  delivery  is  not 

sufiBcient  unless  declared  to  be  for  the  use  of  the  proposed  grantee.    Jack' 

son  V.  Rowland,  557. 
•4  Deed  Delivered  as  an  Escrow  does  not,  in  general,  take  effect  until  the 

condition  is  performed.     Id. 
fi.  There  are  Exceptions  to  the  Rule,  as  where  the  grantor  dies  before 

performance  of  the  condition,  or  the  conveyance  would,  from  other  causesv 

be  absolutely  defeated.    Id, 
4{.  Second  Delivery  of  a  Deed  may  have  relation  to  the  first  delivery  in 

cases  of  necessity,  and  such  second  delivery  is  a  mere  consummation  of 

the  first.     Id, 
7*  Second  Delivery  can  not  take  Effect  by  Belation  when  the  grantor 

is  able  to  make  and  the  grantee  to  receive  such  second  delivery  absoliitely, 

and  it  is  so  made.     Id, 
€L  Purchaser  under  a  Judgment  against  the  grantor,  docketed  before  the 

final  delivery  of  a  deed  delivered  as  an  escrow,  is  entitled  to  the  land  as 

.  against  the  grantee.    Id, 
a.  Conveyances  of  City  Lots  are  not  governed  in  all  respects  by  the  same 

principles  of  construction  as  are  applicable  to  grants  of  property  in  the 

country.     Per  Walworth,  Chancellor.     LimngHon  v.  Mayor  qf  N»  T^ 

622. 

See  Alteration  of  Wrttinos,  I,  3;  Consideration,  2;  Estoppel*  9;  Mab- 
RiED  Women,  I,  2;  Mortqaoes,  2;  Streets,  1,  2,  3,  4^  9;  Vendob  aso 
Vendee. 

DEFAULT. 

See  Dower,  6,  8;  Judgments,  37. 

DEMAND. 

Personal  Demand  to  Render  a  Dedtor  Liable  is  unnecessary.  Dummd 
in  writing  left  at  his  domicile  is  sufficient,  although  made  after  the  day 
fixed  for  payment.     Hunter  v.  Spurlock,  165. 

See  Trover,  3,  4. 

DEPOSITIONS. 

Deposition  of  a  Witness  may  be  Read  in  evidence  where  it  is  proved  thai 
he  is  a  resident  of  another  state.    Jenkins  v.  Riehardsan^  32. 

DETINUE. 

L  To  Maintain  the  AcnoN  of  Detinue,  plaintiff  must  have  the  right  of 
property  in  himself  and  the  immediate  right  of  possession.  The  wrong* 
ful  detainer,  and  not  the  original  taking,  is  the  gist  of  the  action.  Jlsl* 
Urn  V.  McDonald,  437. 
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S.  PLAnrmrr  must  Allsok  Pbopertt  in  himself  in  such  an  action,  and  omia- 
aion  to  do  80  will  bo  fatal,  even  after  verdict.    Id, 

'"^  Z.  Tlaihtxfw  Sued  as  ADMnosTBATOR  in  an  action  of  detinne  for  certain 

slaves,  and  showed  property  in  his  intestate,  and  possession  and  deten* 
tion  in  the  defendant  since  the  death  of  the  intestate,  it  was  held  that 
the  action  could  not  be  maintained,  he  having  elected  to  sue  in  the  right 

'--■  of  his  intestate,  mnst  show  a  wrongful  detainer  from  the  latter.    IcL 

DEVISES  AND  DEVISEES. 

Upon  a  Bsquist  of  Paopsbtt  to  three  sons,  "  if  they  should  live  to  ooma 
of  age,"  the  heir  at  law  will  take  the  estate  as  trustee  dnring  the  minora 
ity  of  the  devisees.    Jaekaon  v.  Winne^  563. 

See  Pabtition,  6,  7. 

DISCOVERY. 
See  BiLLB  o¥  Disoovbbt. 

DISTRIBUTION. 
See  E^ATBB  OF  Diobased  Pxbsovs;  SucGEanov;  Wxxxbl 

.am 

-  DIVORCR 

L  DsOBn  OF  DrvoBCB  fob  Adultert  may  be  vacated,  and  the  oomplaint 
dismissed,  on  the  joint  petition  of  the  parties,  so  as  to  permit  them  to 
resume  conjugal  relations  after  such  decree  lias  been  regularly  enrolled. 
Colvin  V.  ColviUf  644. 
^  Si  Bights  of  Third  Pabties  acquired  under  such  decree  can  not  be  dis- 

'  turbed,  although  the  complainant  swears  that  he  is  satisfied  of  the  de- 

fendant's innocence  of  the  adultery  charged.     Id, 
Si  Pbogbedikos  will  not  be  Ordered  Taken  from  thb  Files  on  vacating 
such  decree,  but  may  be  sealed  up  and  not  suffered  to  be  inspected  or 
copied  without  the  court's  permission.    Id, 

DOWER. 

1.  Wbit  of  Doweb  Undb  Nihil  Habet  is  an  unusual  though  an  appropriate 

remedy  for  obtaining  dower  in  Kentucky.     Waters  v.  Ooochf  108. 
S.  Bill  in  Equttt  has,  in  Pbactice,  Sufbbseded  the  common  law  writ  in 

this  state,  an(%po  statute  has  prescribed  the  mode  of  procedure  in  such 

action.    Id. 
S.  Personal  Noticb  to  the  Tenant  of  the  Time  of  executing  the  writ  of 

inquiry  for  damages  was  necessary  at  common  law,  though  such  notice 

was  not  necessary  to  obtain  a  judgment  for  dower.     Id, 
4  Count  is  Necessabt  in  this  State,  whether  the  tenant  appear  or  not. 

Id. 
A.  Wbtts  of  Doweb  vat  Stand  fob  Tbl&l,  like  other  common  law  actions, 

at  the  first  term  after  ten  days'  personal  service  of  the  writ.    Id. 
0.  Inquibt  of  Dahaoes  bt  Default  should  not  be  allowed,  unless  the  count 
^  allege  that  the  husband  died  seised.    Id. 

7.  Demandant  is  not  Entitled  to  Cobis  when  she  fails  to  obtain  damagesL 

Id, 
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&  Def  lULT  OF  Tenant  admits  the  right  to  dower  so  far  as  it  is  soffidently 
all  )ged  in  the  count.     Id, 

9.  BsQnisiTES  OF  Count  in  Action  of  Dower. — ^To  entitle  a  demandant  to 

dower,  her  count  must  aver,  in  substance,  that  she  was  the  wife,  and 
that  the  husband  was,  during  the  coverture,  seised  of  a  freehold  interesi 
at  least.    Id, 

10.  Allegation  that  the  Husband  had  Pubchased  the  land  is  not 
equivalent  to  an  averment  that  he  had  acquired  a  freehold  interest  in  ik 
Id, 

11.  Writ  in  the  Nature  of  the  Prjegipb  is  the  proper  process  for  wank- 
ing the  tenant  in  Kentucky.    Id, 

12.  Form  of  Judgment  in  Dower. — In  this  country  the  Judgment  must^  ia 
all  cases,  be,  that  one  tliird  of  the  land  be  set  off  by  the  sheriff  acting 
under  the  writ  of  seisin.     Id, 

13.  One  Third  in  Value  of  Land  Alienated  by  the  husband  in  his  life- 
time should  be  set  off  to  the  widow,  according  to  the  caQditian  of  tfa» 
land  at  the  date  of  the  alienation.     Id, 

14.  Sale  of  Land  xtndsr  Execution  Divxsts  the  defendant's  estate,  and 
bars  the  dower  of  his  wife,  though  the  deed  be  not  ezeouted  until  aftav 
the  assignment  of  the  dower.    Den  v.  Frew^  608. 

DURESa 
See  Marriage,  8. 

EASEMENTS  AND  SEBVmjDES. 
See  Wats. 

EJECTMENT. 

1.  P068B8SION  OF  Defendant  in  EjEcrMENT.—If  the  landlord  appears  and 

defends  in  ejectment^  without  the  tenant,  it  is  sufficient  to  prove  thai 
either  was  in  possession  of  the  premises.     Dtn  v.  SnowhiU,  496. 

2.  Several  Distinct  and  Separate  Parcels  of  Land  not  used  together  as 

one  farm,  nor  claimed  under  the  same  title,  may  be  recovered  in  one  ac- 
tion by  the  plaintiff  if  he  has  been  unlawfully  ejected  there&om  by  the 
defendant.    Id, 

8.  Ir  Several  Persons  Holding  Several  and  Distinct  Possessions  are 
united  as  defendants  in  the  same  declaration,  and  joi#Iy  enter  into  the 
common  rule  and  plead,  judgment  may  be  entered  against  them  aepft* 
rately,  if  Iheir  separate  possessions  are  found  by  the  jury.     Jd, 

4b  The  Demise  in  EjEorMENT  is  a  mere  creature  of  the  imagination,  which 
the  court  compels  the  defendant  to  confess  as  alleged,  or  it  will  not 
allow  him  to  appear  in  the  action  or  to  defend  his  titles    Id. 

5.  The  Lease  or  Demise  in  Ejectment  must  be  consistent  with  the  title  of 

the  alleged  lessor  and  one  which  he  might  legally  make.    Id. 

6.  Amendments  of  Declarations  in  Ejectment  are  freely  allowed.    Id. 

7.  Amendments  of  the  Demise  bt  an  Enlargement  or  extension  of  the 

term,  is  of  every-day  occurrence,  and  may  be  allowed  in  every  stsge  ol 
the  cause,  whether  before  or  after  trial  or  verdict,  and  even  pending  writ 
of  error.    Id. 
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%,  If  thb  Dbclabation  and  Kotics  was  served  on  the  tenant  in  possession 
on  a  day  prior  to  the  demise  stated  in  the  declaration,  the  plaintiff  need 
not  on  that  account  be  nonsoiled,  but  may  be  permitted  io  amend  by 
■tating  a  demise  of  a  prior  date,  but  subsequent  to  the  accrual  of  his  title. 
Id. 

9*  Iv  AN  Action  jor  Mesne  Profits,  a  prior  judgment  in  ejectment  in  favor 
of  plaintiff  and  against  the  defendant  is  conclusive  evidence  against  the 
latter  as  to  the  title  to  the  mesne  profits,  for  such  time  only  as,  on  the 
trial  of  the  action,  he  was  proved  to  have  occupied  the  land.    Id, 

lOi  Sevekal  Defendants  in  Ejectment  may  be  joined,  where  the  plaintiff'a 
title  in  relation  to  all  is  the  same,  although  their  possessions  may  be 
several  and  not  joint.    Jaekaon  v.  Andrewa,  674. 

See  Equitt,  2;  Mobtoaoes,  7;  Bes  Judicata,  6;  Sovereiontt,  8. 

EMINENT  DOMAIN. 

L  FHopertt  of  a  Private  Individual  may  be  appropriated  to  publio  use, 
in  connection  with  measures  of  municipal  regulations;  and  in  such  case 
oompensation  must  be  provided  for,  or  the  appropriation  will  bo  uncon- 
stitutional and  void.     Baker  v.  Boston,  421. 

S.  The  Leoislatubb  can  not  Take  Pbtvats  Pbopertt  for  publio  use, 
without  providing  a  remuneration;  nor  can  it,  in  regard  to  many  publio 
rights,  make  such  a  disposition  of  them  as  entirely  to  divest  the  dtiaens 
of  their  common  property.     AUomej/'general  v.  Stevens,  626. 

S.  The  Power  of  the  Legislature  to  Dispose  of  Public  Bights  is  not 
confined  to  cases  where  no  injury  would  accrue  to  individuals.  Indi- 
vidual convenience  must  yield  to  publio  necessities.     Id, 

4b  Private  Property  mat  be  Taken  for  a  Pubuo  Street,  under  tha 
authority  of  the  legislature,  upon  making  just  compensation.  P«r  Wal- 
worth, Chancellor,  and    Sherman,  Senator.    Livingston  v.  Mayor  of 

N.  r.,  e22. 

S.  Benefit  to  the  Owner  of  Land  Taken  for  a  Street,  in  improving 

the  value  of  his  adjacent  property,  may  be  set  off  against  his  damages. 

Per  Walworth,  Chancellor.    Id, 
d.  Mode  of  Ascertaining  the  Compensation  to  be  made  to  the  owners  of 

land  taken  for  streets  is  within  the  discretion  of  the  legislature.    Per 

Walworth,  Chancellor,  and  Sherman,  Senator.     Id, 

7.  Assessment  of  the  Damages  bt  Commissioners,  as  provided  by  statute 

in  such  cases,  is  constitutional  Per  Walworth,  Chancellor,  and  Sher- 
man, Senator.    Id, 

8.  Eminent  Domain  Bemains  \s  ihs  Government,  or  in  the  people  in 

their  sovereign  capacity,  and  they  may  resume  possession  of  private 
property  whenever  the  publio  safety,  interest,  or  expediency  requires  it» 
as  where  land  is  needed  for  a  road,  canal,  or  other  publio  improvements 
Beehnan  v.  Saratoga  etc  R,  B,  Co.,  679. 

9l  Only  Bbstriction.on  this  Power,  where  the  public  or  the  inhabitants 
of  a  particular  section  are  interested  in  a  proposed  improvement  as  citi- 
sens  merely,  is  that  just  oompensation  must  be  made,  as  provided  by 
law,  to  the  owner  of  property  taken  for  such  improvement.     Id, 

IOl  Bight  to  Take  Property  from  one  person  and  transfer  it  to  another  is 
not  implied  in  the  power  of  eminent  domain,  where  the  publio  interest 
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will  be  in  no  way  promoted  thereby,  even  thong^  full  com] 
made.     Id. 

11.  LEOisLATiys  Act  Making  such  a  Transfer  of  one  man'a  land  to 
other,  would  be  repugnant  to  the  constitntion  of  the  United  Stetea^  •• 
impairing  the  obligation  of  the  oontract  by  which  the  land  waa  originally 
granted.     Id, 

12.  It  Bests  with  the  Legislature  to  Determinb  whether  the  pablio 
benefit  will  be  sufficiently  promoted  by  the  taking  of  private  property 
for  a  public  improvement,  to  render  it  expedient  to  exerciae  the  right  of 
eminent  domain.    Id, 

18.  Leoiblaturb  mat  Authorize  Ck)RF0RATi0N8  or  individnala,  aa  well  mm 
agents  of  the  government,  to  take  private  property  for  the  porpoae  of 
making  public  improvements.    Id, 

14.  Bailroad  is  a  Public  Improvement,  for  which  a  corporation  or  an  in* 
dividual  may  be  authorized  to  appropriate  private  property,  upon  nuJb* 
ing  just  compensation  to  the  owner.     Id, 

15.  Act  Authorizing  such  Appropriation  is  constitutionaL    Id. 

10.  Mode  of  Ascertaining  Damages  bt  a  Ck>MMi8SioN  prescribed  by  statate 
in  such  a  case  is  constitutionaL     Id, 

17.  Legislature  mat  Prescribe  the  mode  of  ascertaining  the  amount  of 
compensation  to  be  made  where  private  property  is  taken  for  a  pablio 
improvement,  if  the  constitution  is  silent  on  that  point.     Id, 

18.  Writ  ad  Quod  Damnum,  sometimes  used  in  assessing  the  damages  in  aach 
cases,  was  never  considered  a  jury  trial  within  the  meaning  of  the  con- 
stitution.   Id, 

19.  From  the  Moment  that  Compensation  is  paid  or  deposited,  aa  the  law 
directs,  where  land  is  appropriated  for  a  railroad,  the  property  is  akao- 
lutely  vested  in  the  owners  of  such  railroad  for  its  use.     Id, 

20.  State,  by  Virtus  of  its  Sovereignty,  has  the  power  to  appropriate 
private  property  for  public  use,  for  the  purpose  of  promoting  the  general 
welfare.  This  power  is  inherent  in  every  government,  but  it  should  be 
exercised  only  when  the  uses  for  which  the  property  is  taken  are  strictly 
public;  and  in  this  country  can  be  exercised  only  upon  compensation  be* 
ing  made  to  the  individual  deprived  of  his  property.  Cooper  v.  WUUamM^ 
746. 

SL  Interests  of  Biparian  Proprietors  in  a  stream  of  water  may  be  appro- 
priated to  a  public  use  by  a  state,  in  the  exercise  of  the  right  of  eminent 
domain,  and  a  canal  constructed  by  the  state  is  such  a  pablio  naa.     Id* 

See  Constitutional  Law,  2,  3. 

ENTBIES. 
See  Evidenge,  8. 

ENTRY. 
8m  Aotkrsb  Possession;  MoBraAOBy  6L 

EQUITY. 

L  Court  ov  Equity  oak  kot  Grant  Rklibf  to  a  party  who  baa  obm  mV 
mitted  his  case  to  a  court  of  law  which  was  oompetent  to  adjndioata 
upon  it,  and  did  so  adjudicate.    Richer  v.  J?o««eA,  442L 
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SL  ^taAT  A  PaBTT  ICAT    BeSOBT   TO    AV   AcnOV  OF   EjBCTUINT  is  not  of 

itself  Buffieient  to  preyent  the  eeeking  a  remedy  in  equity.    Crane  t. 

C<mkUn,  519. 
8.  On  ths  GBOinn>  of  Fraud  and  impodtion,  eqnity  will  relieve  against 

the  most  solemn  assurances,  and  even  judgments  and  decrees.     Id, 
4b  If  thesb  has  bexn  a  Suppbxssion  of  the  Truth,  or  the  suggestion  of 

a  falsehood,  whereby  the  party  is  circumvented  and  deceived,  equity  will 

relieve  against  it.     Id, 
ft.  Undue  Advantage  Taken  of  the  Weakness  or  necessity  of  a  party, 

or  of  any  situation  in  which  he  is  placed,  rendering  him  peculiarly  liable- 

to  impositions,  is  a  ground  for  relief  in  equity.    Id, 
8.  On  the  Ground  of  Intoxication  Merely,  equity  will  not  interfere  U> 

assist  a  person;  but  if  any  unfair  advantage  has  been  taken  of  his  situa* 

tion,  it  will  render  him  all  proper  aid.    Id. 

7.  Non-payment  of  the  price  is  no  ground  for  setting  aside  a  deed.    Id, 

8.  Bill  may  be  Framed  with  a  Double  Aspect  where  it   is   doubtful 

what  relief  should  be  awarded  the  complainant  on  the  facts.     CoUon  ▼» 
Ros8^  658. 
0.  Alternative  Prayer  for  Belief  ia  proper  in  such*  a  case,  but  the  re» 
lief  must  be  consistent  with  the  case  made  by  the  biU.    Id, 

10.  In  a  Bill  Filed  by  Heirs  to  Set  aside  a  Will,  in  which  such  will 
is  positively  alleged  to  be  invalid,  a  prayer  for  special  relief,  if  the  wili 
should  be  found  valid,  is  inconsistent  with  the  case  made  by  the  bilL 
Id, 

11.  Prayer  should  be  Disjunctive  where  the  case  made  may  entitle  th& 
complainant  to  one  or  another  kind  of  relief,  but  not  to  both,  or  wher» 
the  complainant  is  in  doubt  whether  the  facts  stated  entitle  him  to  the 
special  relief  prayed  for,  or  to  some  other  form  of  relief.    Id, 

12.  Under  a  Disjxtnctive  Prayer  for  General  Relief,  where  the  com-^ 
plainant  is  not  entitle<l  to  the  special  relief  prayed  for,  any  other  specific 
relief  not  inconsistent  with  the  case  made,  may  be  granted.     Id, 

13.  Complainant  Praying  for  Particular  Reuef  and  other  additional  re* 
lief,  can  have  no  relief  inconsistent  with  that  specifically  prayed  for^ 
though  consistent  with  the  case  stated.    Id, 

14.  Where  a  Omplainant  has  a  Perfect  Remedy  at  law,  and  that  objeo-^ 
tion  is  made  in  this  court  by  demurrer  or  answer,  the  bill  must  be  dis* 
missed.    Id, 

Ifi.  Judgment  Creditor  First  Filing  his  Bill  to  reach  property  not  sub* 
ject  to  execution  at  law  obtains  a  preference.     Coming  v.  WhiU^  659. 

16.  Debtor  has  no  Right  to  Object  that  there  are  other  creditors  who  alaa 
have  executions  unsatisfied.     Id, 

17.  Filing  of  a  Bill  by  a  Creditor  operates  as  an  attachment  under  th» 
revised  statutes,  upon  property  not  subject  to  levy  at  law.     Id, 

18.  Where  a  Debtor's  Body  is  Exempt  from  Execution,  the  court  of  chan- 
cery has  jurisdiction  to  compel  a  discovery  of  his  property,  so  that  it 
may  bo  applied  in  satisfaction  of  his  debts.     MUehtU  v.  Bnnch,  669. 

19.  Original  and  Primary  Jurisdichon  of  the  Court  of  Chancery  wa» 
III  permmam  merely.    Id, 

SO.  This  Jurisdichon  was  Long  Exkboised  by  a  simple  attachment  against 
the  bodies  of  parties,  to  compel  obedience  to  the  orders  and  decrees  of 
the  court.    Id. 


816  Index. 

21.   ALTH0t70H  THX  DbFENDAZTT'S  PROPSRIT  IB  BETOKD  THB  BbACB  oC  Iil8 

court,  80  that  it  can  not  be  sequestered  or  taken  in  ezecationt  the  coozt 
does  not  lose  jurisdiction  in  ration  thereto,  if  the  defendant's  person  is 
within  the  jurisdiction.    Id, 

22.  Dbfendant  mat  bb  Coxpkllsd  to  Brdto  Profebtt  in  dispnteb  or  to 
which  the  complainant  claims  an  equitable  title,  within  the  jurisdiotiaii, 
or  to  execute  a  sufficient  conveyance  or  transfer  to  vest  the  legal  titla 
and  possession  of  the  same  under  the  lex  loci  ret  siUe,    Id, 

23.  JuBiBDionoN  TO  Envorcb  CovTBAcn  OF  Rxsn>EKT  FoBEiomB& — ^The 
court  of  chancery  has  jurisdiction  to  enforce  the  performance  of  oontncts 
made  in  another  country  by  foreigners  actually  domiciled  or  temporarily 
residing  here  at  the  time  of  service  of  process.     Id. 

2i.  Stockholder  in  an  Inoorporated  Bank  may  maintain  a  bill  in  equity 
against  the  corporation,  the  directors,  and  other  stockholders,  upon  it 
being  alleged  that  they  have  been  guilty  of  fraudulent  practices,  in  de- 
predating the  value  of  the  stock,  suspending  banking  operations^  refna> 
ing  cash  payments,  and  withholding  dividends.  Tojfior  t.  Miami  Ex* 
porting  Co.,  786. 

26w  Dxtendants,  Joindkr  of. — In  such  a  bill  the  complainant  may  join  in- 
dividual stockholders  with  the  coxporation,  and  may  have  an  aoooonting 
of  the  stock  and  funds,  and  a  restoration  of  whatever  may  have  been 
fraudulently  withdrawn  from  the  common  stock.    Id, 

6ee  BiLLB  of  "Disooyxby;  Corporations,  6,  6,  7, 9;  Co-tsnavot,  1;  Bowbb, 
2;  ExBOUTORS  and  Administrators,  7,  10;  Infants,  5;  Insanrt,  2;  3^ 
8,  9,  10;  JuDOMENTB,  28,  29;  Judicial  Salu^  11;  Jurisdicxioh,  1;  Kb 
BzxAT,  1,  2;  8,  4^  5;  Trusts  and  Trubiees,  7;  Wills,  13^  14^  15^  16b 

EBBOB. 
See  Plkadino  and  Practici^  2,  18^  27. 

ESOBOW. 
See  Deeds,  3,  4,  5,  6,  7,  8. 

ESTATES  OF  DECEASED  PEBSONS. 

I.  To  Obtain  Possession  of  Personalty  to  which  one  is  entitled  to  suooeed, 
it  is  not  necessary  to  go  through  the  form  of  taking  out  letters  of  admin- 
istration.    Hyde  v.  Stone,  582. 

Si  Trover  bt  a  Son  succeeding  to  his  father's  personalty  will  lie  to  recover 
the  value  thereof  where  administration  is  not  granted  to  any  one.   /dL 

BL  Testator's  Debts  are  prior  equitable  liens  on  land  devised  as  against 
judgments  recovered  against  the  devisees  for  their  individual  debtL  Mor* 
ris  V.  MotocUt,  661. 

ii  Judgment  Creditors  of  the  Devisees,  if  made  parties  to  a  suit  brou^t 
by  the  testator's  creditors  to  obtain  payment  of  their  daims,  may  be  per- 
petually enjoined  from  proceeding  against  property  sold  under  a  decree 
in  the  cause.     Id» 

5.  Such  Judgment  Creditors  mat,  howbver,  Contest  the  validity  of  the 
complainants'  claims  in  such  suit,  if  they  are  made  parties,  and  if  such 
claims  are  established,  may  ask  that  the  personal  estate,  if  any,  be  first 
applied  thereto,  or  that  they  be  substituted  to  the  complainants'  rights 
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•gainst  Bnoh  peraonalty,  on  the  principle  of  nukraluJing  leourities;  And  if 
there  be  no  personalty  they  may  insist  that  the  realty  be  applied  to  the 
testator's  debts  in  the  manner  provided  by  the  will.    Id. 

^  Judgment  CBEDrrosa  ow  tub  Dbvisxes  not  being  made  parties  to  a  snit 
brooght  by  the  testator^s  creditors,  may  sell  the  legal  estate  in  the  de- 
vised premises  on  execution  at  law,  and  the  purchaser's  title  will  over- 
reach a  sale  under  a  decree  in  such  suit;  nor  can  the  court  of  chancery 
protect  a  purchaser  under  the  decree,  where  the  judgments  were  ob- 
tained before  the  suit  was  commenced.    Id, 

7*  PuBCHASER  UNDER  THE  Decbse  can  only  protect  himself,  in  such  a  case, 
by  filing  a  bill,  upon  which  he  will  be  compelled  to  prove  the  validity  of 
the  claims,  for  the  satisfaction  of  which  the  decree  of  sale  was  made,  and 
to  litigate  every  question  which  the  judgment  creditors  might  hava 
raised  as  an  objection  to  the  sale.     Id. 

8.  Kkw  Mode  of  Proceeding  by  Creditors  or  ▲  Decedent,  to  obtain 
payment  of  their  claims,  is  provided  by  the  New  York  statntes,  by  a  suit 
in  chancery.    Id, 

0.  Final  Decree  in  such  a  Suit  against  the  Heir  or  devisee  is  a  pre- 
ferred lien  on  the  land  descended  or  devised,  as  against  a  judgment  or 
decree  for  the  heir*s  or  devisee's  own  debt.    Id, 

IOl  Execution  Sale  under  such  a  Decree  oveireaohes,  also,  all  mortgages 
and  alienations  of  the  land  subsequent  to  the  conunencement  of  the  suit. 
Id, 

11.  Mere  Decretal  Order  is  not  a  Final  Decree  as  contemplated  by 
this  statute.    Id„ 

12i  Descended  Lands  must  Pat  all  Debts  for  which  the  real  estate  is 
liable,  in  exoneration  of  all  but  residuary  legacies,  or  of  other  lands  spe- 
cifically devised  for  the  payment  of  debts;  and  if  creditors  go  upon  the 
personalty,  the  legatees  may  have  indemnity  out  of  the  realty.  Robards 
V.  Worlham,  738. 
19L  Heir  mat  Indemkot  Himself  out  of  residue  of  personalty,  where  he 
has  paid  a  specialty  debt  of  his  ancestor;  but  if,  after  the  payment  ol 
legacies,  there  be  no  residue,  he  must  rest  under  the  burden.     Id, 

14b  Legatees  will  be  Subrogated  to  the  rights  of  specialty  creditors, 
where  such  creditors  have  been  paid  out  of  the  personalty;  but  legatees 
can  not  be  indemnified  out  of  the  realty,  unless  the  debts  were  a  charge 
upon  the  heir.     Id, 

Ifi.  Simple  Ck)NTRACT  Creditors  can  not  have  recourse  to  the  land  until  the 
personalty  is  exhausted;  and  therefore  a  legatee  can  not  be  reimbursed 
out  of  the  land  for  a  simple  contract  debt  paid  out  of  his  legacy.    Id, 

16b  Subscription  to  Stock  of  a  Company  is  a  simple  contract  debt,  and  the 
legatee,  on  payment  of  it,  is  not  entitled  to  be  reimbursed  out  of  the 
real  estate;  but  when  such  subscription  creates  a  specific  lien  on  the 
stock  itself,  and  the  stock  is,  by  the  charter  of  the  company,  made  real 
estate,  a  specific  legatee,  on  payment  of  the  balance  due  on  the  subscrip- 
tion, has  a  right  to  be  indemnified  out  of  the  stock.     Id. 

17.  DiREcnoN  BY  Testator  to  Sell  Lands  for  payment  of  debts,  and  if 
there  should  be  a  deficiency,  to  sell  such  other  property  as  his  wife  should 
point  out,  charges  the  wife's  legacy,  as  between  her  and  other  legateesy 
but  does  not  exonerate  lands  descending  eum  onere.    Id, 
Am.  Dso.  Vol.  XXII— 63 
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18.  Pkbsonal  Estate  is  Pbihaiult  Liable  for  payment  of  debts;  and  tii(» 
realty  is  not  liable  unless  it  is  clearly  and  expressly  so  made  by  the  tes- 
tator, and  merely  charging  the  land  is  not  sufficient  to  exempt  the 
personalty.     ItL 

19.  Descended  Lands  constitute  a  primary  fund  for  the  satis&Mstion  of 
specialty  debts  and  specific  liens;  and  the  testator,  by  making  specifia 
bequests  of  the  personalty,  manifests  his  intention  to  have  the  land  bear 
its  own  burden  unassisted.    Id, 

20.  Order  in  Which  Funds  must  Pat  will  not  bo  disturbed,  unless  a  plain- 
intent  to  alter  it  appears.    Id, 

See  Executions,  10,  21;  Growing  Crops,  1,  2;  Parent  and  Ghild^  1.  2;  SL 

ESTOPPEL. 

1.  Subsequent  Mortqaoee  will  be  Estopped  to  redeem  the  premiaea  a» 

against  a  prior  mortgagee's  assignee,  whom  the  subsequent  mortgagee 
induced  to  purchase  on  the  assurance  that  he  would  never  redeem  the 
mortgaged  premises.     Fay  y.  Valentine,  ZI97, 

2.  To  Pass  an  Estate  by  Estoppel,  the  party  must  have  power  to  paaa  it 

by  a  direct  conveyance.    Dougal  v.  Fryer,  458. 
8.  If  A.  Conveys  Land  to  B.,  and  afterwards  reconveys  to  O.  with  war- 
ranty, and  B.  then  conveys  to  A.,  this  conveyance  will  inure  to  C,  and 
a  creditor  levying  an  execution  on  the  land  as  A.'b  will  be  estopped  by 
A.  's  warranty.     Kimball  v.  Blaisdell,  476. 

4.  Beceiyeno  the  Surplus  Proceeds  of  an  unauthorized  sale  of  one's  land 

on  a  judgment  for  his  ancestor's  debt,  where  he  has  done  nothing  to  ea> 
courage  a  sale,  does  not  estop  him  from  setting  up  title  to  the  land. 
Per  Walworth,  Ch.     Wood  v.  Jackson,  603. 

5.  Wife  is  not  Prejudiced  by  the  act  of  her  husband  to  which  she  is  not  a 

party,  in  receiving  the  surplus  proceeds  of  an  unauthorized  sale  of  her 
property  on  execution.    Per  Walworth,  Ch.    Id. 

6.  Estoppel  may  be  Given  in  Evidence  in  ejectmeut  under  the  general 

issue,  because  special  pleading  is  not  allowed  in  that  action  in  this  atateu 
Per  Walworth,  Ch.,  and  Seward,  Senator.     Id. 

7.  Verdict  is  not  an  Estoppel  as  to  any  fact  not  absolutely  necessary  to 

the  finding  of  such  verdict.    Per  Walworth,  Ch.     Id, 

8.  Reversing  a  Judgment  and  setting  aside  the  verdict  does  away  its  effidot 

as  an  estoppeL  Per  Walworth,  Ch.  Id. 
fk  Recitals  in  Deed — When  Parties  not  Estopped  bt.— Recitals  in  a 
deed  are  estoppels  when  they  are  of  the  essence  of  the  contract;  but 
the  parties  to  a  bargain  and  sale  deed  are  not  estopped  to  show  that  od» 
of  the  bargainors  was  h/eme-sole,  although  the  deed  reeitea  that  she  was 
A  feme-covert.    Den  v.  Chaffin,  711. 

8ee  Landlord  and  Tenant,  2,  3;  Partition,  5;  PLBADnra  avd  Pkaoxicv^ 

26,  26;  Trusts  and  Tbusiebs,  13^ 

EVIDENCE. 

1.  Parol  Evidence  is  Inadmissible  to  prove  that  the  acknowledgment  of  » 
feme'Covert'WAa  different  from  the  certificate  of  her  privy  examination  on 
record.     Bamett  v.  Shackltford,  100. 
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S,  Pabol  Evidbncx  of  thb  Lzx  kon  Scripta  of  a  foreign  oonntry  mnst  be 
deceived,  without  requiring  the  party  offering  it  to  show  that  there  is  no 
statute  law  on  the  subject.     Nttosom  v.  Adams,  126.  ^ 

8.  Parol  Evidsncb  is  Admissible  to  prove  the  contents  of  a  map,  when  its 
existence  and  loss  have  been  proved.     Complon  v.  McUhewa,  167. 

4.  Admissibilitt  of  Evidence  of  iHe  Acts  and  doings  of  the  parties  ccn« 

temporaneously  with  and  imndediately  subsequent  to  the  execution  of  a 
written  contract,  to  explain  an  ambiguity  therein,  discussed  but  not  de« 
cided.     Haven  v.  Brown,  208. 

5.  EviDENCB  TO  Support  an  Allegation  not  Madb  or  relied  on  in  a  bill  or 

answer  in  (Mjuity  is  inadmissible.     Price  v.  Tyson,  279. 

6.  Burden  of  Proof. — It  makes  no  difference  as  fb  the  point  of  burden  of 

proof  that  the  evidence  to  rebut  the  demandant's  prima/acie  title  comes 
in  part  or  wholly  from  the  demandant's  witnesses  on  cross-examination. 
Foster  v.  Hall,  400. 

7.  To  Prove  a  Ck)NVETANCE  Fraudulent,  declarations  and  admissions  of  the 

grantor,  though  unknown  to  the  grantee,  may  be  given  in  evidence  on 
behalf  of  the  impeaching  creditors,  but  the  conveyance  will  not  be  set 
aside  as  fraudulent,  unless  the  grantee  shared  in  the  fraudulent  intent. 
Id, 

8.  Books  of  Original  Entries. — ^The  books  into  which  one  of  two  partners 

in  the  butcher  business  copies  the  items  of  meat  sold  and  delivered,  made 
by  the  other  partner  in  chalk  on  the  wagon,  as  he  delivers  the  meat,  are 
ateissible  as  books  of  original  entries.     Smith  v.  Sanford,  415. 

9.  Secondary  Eyidfnce,  to  be  Admissible,  must  not  only  appear  to  be  the 

best  evidence,  but  it  must  be  the  best  l^gal  evidence  obtainable  under 
the  circumstances.    Fkilipson  v.  Bates,  444. 

10.  Certified  Copt  of  Part  of  Judicial  Record  is  not  admissible  in  evi- 
dence.    The  whole  of  such  record  must  be  certified.    Id, 

11.  Confessions  of  Prisoner  Extorted  by  pain,  or  made  under  the  in- 
fluence of  hope  or  fear,  are  not  admissible  in  evidence  against  him. 
Hector  v.  The  SUUe,  454. 

12L  It  is  for  the  Court,  and  not  for  the  jury,  to  determine  whether  or  not 
a  oonfession  is  sufficiently  free  and  voluntary  to  be  competent  testtmony. 
Id. 

13b  In  AN  AcnoN  for  Seduchon,  Evidence  of  a  promise  of  marriage  is  in- 
admissible, and  if  it  be  received,  though  the  jury  are  cautioned  not  to 
consider  it  in  giving  damages,  the  verdict  will  be  set  aside.  Oillei  v. 
Mead,  578. 

14  The  Female  mat  be  Asked  whether  the  defendant  paid  his  addresses 
in  an  honorable  way.     Id, 

15.  An  Unqualified  Admission  of  Ll^ilitt  is  not  within  the  rule  that 
propositions  made  with  a  view  to  a  settlement  or  compromise  shall  not 
be  used  against  a  party.     Hyde  v.  Stone,  582. 

16.  Evidence  i'Hat  Other  Counterfeit  Notes  were  found  secreted  in  the 
prisoner's  house,  about  the  time  he  was  arrested,  is  admissible  upon  the 
trial  of  an  indictment  charging  him  with  having  in  his  possession  certaiii 
notes,  knowing  them  to  be  counterfeits.     Hess  v.  State,  767. 

Kee  Agenct,  2,  6;  Attorney  and  Client;  Bills  of  Discovery,  17;  Dam- 
ages, 2;  Depositions;  Ejectment,  9;  Partnership,  4;  Presumptiohb} 
Ebs  Judicata;  Shipping,  1,  2;  Slander,  3;  Witnesses. 
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EXECUTIONS. 

4.  P&oPEBTT  Exempt  tbou  Sale  undib  EzBcnnoir  may  be  ooavwyed  or 
ezchange(i  by  the  defendant  in  execution,  even  after  the  delivery  of  tina 
execution  to  the  officer.    PaxUm  v.  Freeman,  74. 

-Z  Execution. — If  A.,  while  an  officer  has  in  his  hands  an  execution  agminat 
him,  exchanges  horses  with  B.»  both  hones  are  subject  to  the  exeontioii. 
Orchard  v.  WilUamsonj  102. 

4.  Execution  ox  Sale  Bond  should  be  quashed,  if  the  bond  was  defectiTo; 
but  if  the  bond  was  valid  to  any  extent,  it  should  not  be  quashed  on  mo- 
tion of  the  obligor.    Debard  v.  Crow,  113. 

1.  Feudal  Ststem  PnoqiBrrED  all  Kinds  of  Alienation  by  the  fendatoiy 
as  contrary  to  the  tenor  of  the  grant,  and  therefore,  by  that  system, 
lands  were  entirely  exempt  from  execution.     Coombs  v.  Jordan,  236l 

6.  Bestrictions  on  Alienation  how  far  Removed. — ^The  restrictions  of 
the  feudal  law  upon  voluntary  alienations  have  in  Maryland  been  almost 
entirely  removed,  but  those  affecting  involuntary  alienations  by  attach- 
ment of  law  stiU  remain  to  some  extent,  as  in  the  case  of  an  empty  legal 
estate,  or  an  estate  tail  saved  from  the  operation  of  the  statute  coooem* 
ing  descents.     Id, 

6.  Land  in  the  English  Colonies  was  always  considered  as  partaking  mora 

of  the  nature  of  commercial  property  than  in  England.     Id, 

7.  Land  in  Maryland,  prior  to  1732,  was  generaUy  not  otherwise  Uabla 

to  be  taken  or  extended  in  satisfaction  of  debts  than  in  England;  bot 
there  were  some  exceptions.     Id. 

8.  Interest  of  a  Purchasier  before  Patent  Issued  was  regarded  in  Main- 

land, before  1732,  as  a  chattel  real,  subject  to  be  taken  and  sold  on  ezo- 
eation;  not  so  after  patent.    Id, 

9.  Land  Warrant,  before  being  Laid  on  Particular  Land^  was  alwayi 

regarded  as  mere  personalty,  or  a  sort  of  cAom  tii  ocfioii.     Id, 

10.  Lands  of  Deceased  Debtors  in  Maryland,  before  1732,  were  aooio- 
times  subjected  to  lease  or  sale  in  satisfaction  of  their  debts^  but  the 
practice  was  not  common.     Id, 

11.  Statute  of  5  Geo.  II.,  a  7,  subjected  lands  in  the  colonies  to  seinra 
and  sale  on  execution,  in  the  same  manner  as  personal  estate;  though 
some  of  the  colonies  rejected  it  as  encroaching  on  their  rights.     Id, 

12.  Such  Statute  Applies  to  all  debtors  having  lands  in  Maryland,  without 
regard  to  their  domicile,  or  that  of  the  creditors  to  whom  they  are  in- 
debted.    Id, 

13.  Real  Estate  may  be  Seized  and  sold  under  k  fi.  fa,,  by  virtue  of  this 
statute,  upon  a  judgment  against  a  debtor.     Id, 

14.  Judgments  Founded  on  Torts,  as  well  as  on  pecuniary  demands,  are  com- 
prehended by  the  provisions  of  this  statute.     Id, 

15.  Justices*  Judgments  are  not  embraced  by  the  terms  of  this  statute,  it 
seems,  and,  therefore,  executions  thereon  can  not  be  levied  on  realty. 
Id, 

18.  Nothing  More  than  the  Debtor's  Interest  in  land,  whether  legal  or 

equitable,  can  be  sold  on  execution.     Id, 
17.  Leasehold  Estates  might  be  Taken  in  Execution,  at  common  law« 

and  sold  like  mere  movables.     Id, 
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18.  Whevb  a  Debtob  AuxirKD  Land,  bona  JIde,  before  action  brought,  it 
WM  not,  at  oomraon  law,  mibjeot  to  any  chai^  or  ezeontion  in  the  pur- 
chaser's hands.     Id, 

19.  Gbowino  Fbuitb  and  Crops  might  be  seized  and  sold  under  aJL/o.  at 
common  law.     Id, 

20.  Sale  of  a  Gbowino  Crop  under  a  Fi.  Fa.  vests  the  title  in  the  pur- 
chaser from  that  time,  and  he  may  gather  such  crop  when  ripe.    Id. 

SA.  Fi.  Fa.  Levied  in  Debtor's  Live-timb,  Emblements  how  Affected 
BT. — ^Where  tkji./a,  is  levied  in  the  debtor's  life-time,  emblements  ripen- 
ing after  his  death  may  be  sold  thereunder.     Id. 

22.  Incobporeal  Hereditaments  are  considered  as  realty,  may  be  entailed* 
are  conveyed  and  devised,  and  descend,  and  are  subject  to  dower,  in  the 
same  way  as  land,  but  it  seems  that  some  property  of  this  species  is  not 
subject  to  sale  on  execution,  and  to  judicial  liens,  like  land.     Id, 

23.  Fi.  Fa.  Generally  Applies  only  to  tangible  property  capable  of  man- 
ual seizure  and  transfer.     Id, 

24.  Rent  Service,  Rent  Charge,  reversion,  life  estate,  and  a  husband's 
interest,  jure  uooorig,  during  coverture,  might  be  extended  hy  eUgit  under 
the  statute  of  1825,  and  therefore  they  are  subject  to  the  lien  of  a  judg- 
ment.   Id. 

25.  Stock  of  a  Turnpike  or  canal  comi>any  must  be  considered  as  realty,  on 
common  law  principles,  but  it  seems  is  not  subject  to  sale  on  execution, 
or  to  the  lien  of  a  judgment,  though  equity  will  give  relief  where  this,  or 
any  other  species  of  property,  is  fraudulently  or  unjustly  placed  beyond 
the  reach  of  creditors.    Id. 

26w  Bent  Seck,  and  Mere  Charges,  or  beneficial  privileges  on  land,  can 
not  be  taken  and  sold  under  t^Ji.  feu,  and  are,  therefore,  not  subject  to 
the  lien  of  a  judgment     Id, 

27.  Uses  and  Tbusts  could  not  be  taken  in  execution,  or  extended  under  aa 
€legU  against  the  ceittui  que  use  at  common  law,  but  this  has  been  rem- 
edied by  statute  in  England,  as  to  freehold  estates.     Id. 

28.  State  as  Plaintiff  might  Sue  out  Execution  after  the  year  without  a 
ieire/acias.    Id. 

29.  Limitation  is  Recognized  as  Founded  on  a  Presumption  of  satisfac- 
tion, in  Maryland,  and  as  an  effectual  bar  to  a  recovery  by  execution, 
furnishing,  therefore,  conclusive  evidence  of  the  extinction  of  the  lien.  Id. 

80  Statute  Giving  the  Scire  Facias  to  Revive  Judgments  in  personal  ac- 
tions, and  the  statute  extending  the  time  for  issuing  Jieri  faciaa  on  all 
judgments  to  three  years,  have  not  made  any  other  alteration  in  the  law 
as  to  the  limitation  of  executions  in  judgments.     Id. 

8L  Execution  Lien  on  Personaltt  Continues  only  until  the  return  day, 
unless,  perhaps,  when  it  is  immediately  renewed,  or  another  is  instantly 
delivered  to  the  sherifit    Id. 

S2.  ExxouTiON  Suspended,  stayed,  or  prohibited  for  a  time  by  appeal,  writ 
of  error,  or  injunction,  may  be  issued  within  the  time  allowed,  after  the 
removal  of  such  suspension,  stay,  or  prohibition,  and  the  judgment  lien 
is  continned.    Id. 

88.  Equitable  Intebests  in  Realty  in  Maryland  may  be  taken  and  sold  am 
exeention.     Id. 

84.  Limitation  of  Time  of  Issuing  Execution  on  a  decree  in  Maryland  is 
the  same  as  applies  to  judgments.    Id. 
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35.  No  Procbss  of  Ezxcution  vst  Ekolilnd  ib  exactly  analogoiis  to  the  writ 
of  Jieri  facias  in  Maryland,  with  respect  to  the  effect  of  the  defendant's 
death  on  the  right  to  levy  on  land.     Hanson  v.  Barnes  Lessee,  322. 

86.  Writ  of  Sequestration  Abates  by  the  death  of  the  defendant,  being  a 
personal  process  grounded  on  a  contempt,  and  requiring  the  farther  ac- 
tion of  the  court  to  ma.ke  it  effectual.    Id. 

87.  Defendant's  Death  does  not  Abate  an  elegit  or  an  extent  upon  a  stat- 
ute merchant,  no  farther  action  of  the  coort  being  necessary  in  sach 
cases.     Id, 

88.  Judicial  Writs  Generally  do  not  Abate  by  the  death  of  a  party,  bat 
it  is  otherwise  as  to  original  writs.    Id. 

89.  Fieri  Facias,  when  Issued,  Eequires  no  farther  order  or  action  of  thm 
court  to  give  the  plaintiff  the  benefit  of  it,  but  the  sheriff  derives  his 
authority  from  it,  and  is  bound  to  execute  it.    Id. 

40.  Fieri  Facias  does  not  Abate  by  the  defendant's  death,  after  its  iasa- 
ance,  and  his  land  may  be  levied  on  and  sold  thereander  without  a  sort 
/adas  against  the  heirs  and  terre-tenants.     Id, 

41.  Scire  Facias  to  Make  a  Party  of  a  New  Person  who  is  to  be  benefited 
or  charged  by  the  execution  of  a  judgment  is  generally  necessaiy;  bat 
not  where  the  new  party  becomes  interested  after  the  execution  has  coom 
regularly  to  the  officer's  hands.     Id. 

42.  Under  the  Writ  of  Eleqit,  if  there  be  sufficient  personalty,  the  sheriff 
can  not  levy  on  lands  under  the  statute  of  Westminster  2,  13,  Edw.  L, 
clS.    Id. 

48b  Lands  were  Subjected  to  Sale  on  Execution  in  the  plantations  by 
the  statute  of  5  Geo.  11.,  a  7,  being  thereby  made  liable  for  the  payment 
of  debts,  not  secondarily,  but  equally  with  the  personalty.    Id. 

44.  Plaintiff  has  an  Election  to  Seize  either  land  or  goods  under  that 
statute,  unless  restrained  under  peculiar  equitable  circumstances  from. 
exercising  that  election  to  the  prejudice  of  an  alienee,  devisee,  or  heir. 
Id. 

46.  Death  of  a  Debtor  Benders  his  Lands  only  secondarily  liable,  nnlen 
they  have  previously  become  liable  to  be  affected  by  an  execution.     /dL 

46.  Parol  Evidence  of  the  Date  of  Delivery  of  an  execution  to  the  shecifl 
is  admissible  where  he  has  neglected  to  indorse  such  date  on  the  writ  as 
required  by  statute,  such  requirement  being  merely  directory.    Id. 

47.  Date  of  Deltvfry  of  Execution  to  Sheriff  Immateriau — ^Where  an 
execution  is  issued  in  the  debtor's  life-time,  the  date  of  its  delivery  to 
the  sheriff  need  not  be  indorsed  on  it,  or  otherwise  proved,  to  sustain  • 
levy  and  sale  of  lands  in  the  seisin  of  the  heir.     Id. 

48.  Judgment  and  Execution  Bind  Personalty  from  the  day  of  signing 
the  judgment,  and  from  the  teste  of  the  execution  against  all  persons,  ex- 
cept purchasers.     Id, 

49.  Lien  of  a  Judoiient  on  Lands  is  from  its  rendition,  and  the  ri^t  of  eK»> 
cution  as  to  lands  held  by  the  heir  springs  from  Stat.  6,  Qea  IL,  o.  7f  in 
connection  with  that  lien.     Id. 

50.  Sheriff's  Sale  will  be  presumed  to  have  been  made  upon  doe  nottoe^ 
in  the  absence  of  evidence  to  the  contrary.     Id. 

SL  Inference  that  Notice  was  not  Duly  Given  of  a  sheriff's  nla  is  nol 
warranted  by  the  production  of  a  single  defective  advertisement  not  mp* 
pearing  to  have  been  anywhere  published  or  posted.    Id. 
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tKL  MniORAin>UM  of  Shebht's  Salb,  What  Sufficiemt. — A  aherifTs  return 
of  a  sale  under  a  fieri  /aeias,  or  his  deed  to  the  purchaser,  is  a  sufficient 
memorandum  of  such  sale  within  the  statute  of  frauds.     Id. 

63.  Such  Return  need  not  bx  Indorsed  on  the  writ»  nor  need  the  deed  bo 
executed  at  the  time  of  the  sale,  to  render  them  sufficient,    /i. 

JA.  Ca.  Sa.  can  not  Legallt  Issue  for  the  residue  of  a  judgment,  where 
goods  taken  under  a  fi,  /a.  have  been  sold  for  part  of  the  amount,  until 
the  fiual  return  of  sachfi./a.  showing  the  disposition  made  of  the  goods. 
Turner  v.  Walker,  329. 

ti6.  Return  of  Fi.  Fa.  or  Vend.  Ex.  during  the  recess  of  the  court  is  abso- 
lutely void,  and  a  ea,  «a.  for  the  residue  can  not  be  legally  founded  on  such 
return.    Id, 

IS6w  Bounding  Land  in  an  Extent  as  running  to  a  stake  at  the  river,  thence^ 
etc.,  to  a  stake  by  the  river,  makes  the  river  a  boundary.  Rix  v.  John' 
son,  472. 

t(7.  Describing  Appraisers  as  "indifferent,  discreet  men,  freeholders  of  said 
county,"  does  not  show  that  they  possessed  requisite  qualilication  of 
residents  in  the  county.     Id, 

<68.  Statutory  Provision  that  no  more  Real  Estate  shall  be  Exposed  to 
sale  than  shall  appear  necessary  to  satisfy  an  execution,  is  directory  only, 
and  though  not  complied  with,  a  sale  to  a  bona  fide  purchaser  is,  never* 
theless,  valid.     Orofy,  Jone^,  545. 

99.  The  only  Effect  of  Non-compliance,  where  the  purchase  is  bona  fide^ 
is  to  subject  the  sheriff  to  the  prescribed  penalty.     Id. 

^.  Where  the  Purchase  is  not  Bona  Fide  the  sale  will  be  set  aside.    Jd, 

61.  Sale  of  an  Estate  worth  Ten  Thousand  Dollars  to  satisfy  a  debt  of 
one  hundred  dollars,  where  the  property  is  so  situated  that  a  portion  of 
it  can  be  conveniently  sold  separately  for  enough  to  satisfy  the  debt,  is 
fraudulent,  and  will  be  set  aside,  on  motion  of  a  subsequent  execution 
creditor  injured  thereby.     Id, 

62.  Person  Suing  out  Execution,  when  Liable  as  Trespasser. — A  party 
who  sues  out  execution  on  a  judgment  rendered  against  a  defendant  who 
was  not  served  with  process,  and  which  judgment  was  for  that  reason 
subsequently  set  aside,  is  liable  as  a  trespasser.     Bender  v.  Askew,  714. 

63.  A  Fieri  Facias  Vests  a  Property  in  goods  seized  under  it  in  the  sheriff, 
and  he  has  power  to  sell  them  without  a  venditioni  exponas;  but  in  case 
of  a  levy  on  land,  the  fieri  facias  confers  no  property  in  it,  but  merely  a 
power  to  sell,  and  therefore  a  sale  made  after  the  return  of  the  fieri  faciaSf 
without  a  venditioni  exponas,  is  inoperative.     Deti  v.  Bank  of  Fear,  722. 

64.  Plaintiff  may  Sue  out  as  many  Executions  as  he  chooses  on  the  same 
judgment;  but  if  he  executes  them  wrongftdly  or  irregularly,  it  is  at  his 
peril.     McNair  v.  Ragland,  727. 

*66w  If  A  Plaintiff  Sues  out  a  Fi.  Fa.  and  a  Ca.  Sa.,  the  latter  can  not  b« 
executed  until  the  former  is  returned.     Id, 

flee  Bonds,  2;  Dower,  14;  Estates  of  Deceased  Persons,  10;  Shebiff*i 

Sales. 

EXECUTORS  AND  ADMINISTRATORS. 

6.  ADMDriBT&AiOB  DE  BoNis  NoN  can  not  demand  money  collected  by  th« 
fonner  administrator  in  a  foreign  state,  the  latter  being  responsible  un* 
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d«r  the  laws  of  saoh  state  for  the  dispoeition  of  the  chattels  that  came  tm 
his  hands,  aocording  to  the  requirements  of  those  laws.  Donejf  r.  Dom' 
my,  93. 

Si  Statots  Authoriziko  Non-residbnt  Exbcutobs  or  administraton,  with- 
out qualifying  here,  to  maintain  suits  in  the  Kentucky  courts,  was  not 
intended  to  make  foreign  probates  conclusive.     Sneed  v.  Swing,  41. 

B.  KoTB  ExiouTED  TO  AS  Intestatb  may  be  assigned  by  any  one  of  his  ad- 
ministrators; but  a  note  executed  to  two  administrators  can  not  be  as- 
signed by  one  of  them  alone.    Sanders  v.  Blain'g  Adm'rs,  86. 

4*  NoTB  ExscxTTED  TO  A.  AS  ADicnnBTKATOB  ov  K  is,  for  most  purposes^ 
considered  as  a  note  to  A.,  and  he  may  sue  on  it  in  his  own  name.     Jd, 

6.  ExifiCUTOR  DB  Son  Tobt,  Who  Ltablb  ab. — ^A  person  who  takes,  or  ha» 

in  his  possession,  property  of  the  deceased,  under  a  fraudulent  convey- 
ance from  him,  becomes  thereby  an  executor  de  son  tori,  Norfieet  v.. 
Riddich,  717. 
d.  Subrogation  ot  Admintstbator  to  Rights  ow  Cbbditors. — An  admin- 
istrator who  has,  in  good  faith  and  for  the  benefit  of  the  estate,  paid  the- 
debts  of  the  intestate  beyond  the  personal  assets  in  his  hands,  may,  in 
equity,  be  subrogated  to  the  rights  of  the  creditors,  and  recover  from  th» 
heir  the  amount  so  overpaid;  but  if  he  knew  that  the  estate  was  insolv- 
ent, and  voluntarily  paid  the  debts,  with  the  view  of  making  the  heir 
his  debtor,  and  removing  from  the  proper  forum  the  question  of  debt  or 
no  debt,  he  is  not  entitled  to  relief.      Williams  v.  Williams,  729. 

7.  A  Court  of  Equity  has  Jurisdiction  of  a  suit  by  a  legatee  against  th» 

executor  of  an  executor,  who  has  in  his  hands  funds  of  the  first  testator,, 
although  there  be  a  surviving  co-executor.     BroUen  v.  BcUeman^  732. 

8.  Cbbditobs  can  not  Sue  the  Executor  of  an  executor,   where  a  oo* 

executor  survives,  unless  there  be  collusion  or  the  insolvency  of  the  sur- 
viving executor.     Id, 

9.  Payment  by  the  Executor  of  Onb  of  Two  Co-executors  to  the  snr^ 

vivor  discharges  the  estate  of  the  deceased  executor  from  further  respon-- 
sibility  for  that  sum  to  anybody.     Id, 

10.  Legatees  may,  in  Equity,  Enforce  Payment  against  both  the  execntor 
of  a  deceased  executor  and  the  surviving  executor,  of  the  funds  in  their 
hands  respectively.     Id, 

11.  Co-EXEOUTOBS  ABB  LIABLE  for  each  other's  acts,  but  they  are  not  jointly 
liable  in  the  first  instance.  He  who  received  the  fund  is  jmnuunly  liable^ 
and  the  other  only  in  the  case  of  his  default.    Id, 

See  Tbustb  and  Tbustees,  2,  3,  11. 

EXECUTORY  DEVISES. 

L  Fix  being  first  Limited,  there  can  be  no  remainder  over,  strictly  speak- 
ing, but  a  devise  to  one  and  his  heirs,  upon  a  condition  to  take  effect  in 
his  life-time,  as  upon  his  dying  under  age,  then  over;  the  first  estate  is  » 
fee  simple,  and  the  second  devise  a  limited  contingeney,  good  as  an  exeo- 
ntory  devise.    Saytoard  v.  Sayward^  191. 

1  "A."  Dkvibed  his  Estate  to  his  son  '*  S."  on  condition  *'that  he  lives, 
to  the  age  of  twenty-one  years,  and  has  issue  of  his  body  lawfully  bcigot- 
ten;  but  in  case  he  shall  die  under  the  age  of  twenty-one  and  without 
issue  as  aforesaid  '*  then  to  his  son  "R**  sud  his  heirs;  held,  that  ti>^ 
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«Abotiiftte  the  iMtfttor**  mtentioii,  '*and'*  in  the  first  part  of  the  de» 
▼ite  should  be  constnied  to  mean  "or,"  and  that  "S."  took  «  conditional 
fee  8im|kle»  defeasible  only  on  the  subsequent  conditioD'Of  his  dying  un- 
der  twenty-one  and  without  issue,  and  that  on  his  arriving  at  twenty* 
one  it  became  an  absolute  estate  in  fee  simple,  and  that  the  limitation  U> 
*' &"  was  an  ezeoutory  devise  to  him.    I<L 

EXEMPnOKS. 
See  EzxcunoNS,  1. 

FEMES-COVERT. 
See  Mabbied  Women. 

FIXTURES. 

I.  TXNAHT  MAT  RucoYS  FiXTUBES  annexed  by  himself  for  the  purpose  of  him 
trade,  or  for  ornament  and  furniture;  and  if  he  be  a  nurseryman  or 
gardener,  he  may  remove  trees,  shrubs,  etc.     Coombs  v.  Jordan^  236. 

8.  FiZTU&ES  rHU3  Removable  are  not  affected  by  the  lien  of  a  judgment- 
against  the  landlord  to  the  prejudice  of  the  tenant,  or  his  creditors,  dnr^ 
ing  the  term.     Id, 

8b  FiZTUBES  Annexed  to  Land  by  the  owner,  or  a  tenant*  or  even  a  wrong* 
doer,  become  part  of  it.     Id, 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  An  Entbt  is  not  Fobcible,  unless  accompanied  by  some  circumstance  of 
violence  or  terror;  the  behavior  or  speech  of  those  making  the  entry 
must  be  such  as  to  give  just  fear  of  bodily  hurt,  or  imply  a  purpose  of 
using  force  against  all  who  shall  make  any  resistance.    BuUs  v.  VoorhfM^ 
489. 

8.  The  Thbeat  to  Spoil  Anotheb's  Goods,  or  destroy  his  property,  or  Uy 
do  him  any  other  harm,  which  is  not  personal,  is  not  sufficient  to  prove^ 
a  forcible  entry.     Id. 

8b  Fobciblb  Detainee. — One  who  barely  refuses  to  go  out  of  a  house  and 
continues  therein,  in  despite  of  another,  is  not  guilty  of  a  forcible  de- 
tainer.   Id, 

4b  A  Fobciblb  Entbt  must  be  with  strong  hand,  with  unusual  weapons,  or 
with  menace  to  life  or  limb.    Id. 

A.  The  Wobds  Stbono  Hand  ob  Manu  Fobti  import  something  criminal  ut 
its  nature,  something  more  than  the  words  vi  et  armis.     Id. 

d.  Tebms  Used  in  a  Statute  ought  to  be  understood  according  to  their  aa* 
dent  aoceptation,  or  according  to  the  interpretation  previously  givei^ 
them  by  usage  or  by  judicial  construction.    Id. 

7.  The  Statute  of  New  Jebset,  in  regard  to  fordUe  entry  and  detainer^ 
oonaidered  and  construed.    Id. 

FORaERY. 

L  Actual  Ikjubt  Bxsulting  vbom  a  FbBOED  Instbumbnt  la  not  ssMntiit 
to  oonstitttte  the  offense  of  foigery.    Arnold  v.  Co$^  902. 

S.  If  ant  One  might  hays  Been  Injubed  by  such  an  instnunent  if  ge» 
nine,  the  offense  is  complete.     Id. 
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Z,   QCTESTION  WHETHER  FOBOERT  CAN  BE  CHASaXD  with  raspoet  to    Ml  lu- 

Btmment  is  one  of  substance,  not  of  form.    Id. 

4.  Chief  Inoredients  gf  Foroebt  are  fraud  and  an  intention  to  deoeiTtL 

Id. 

&  Intent  to  Devbaud  a  Particular  Person  is  unnecessary  to  constitat* 
forgeiy,  but  a  general  intent  to  defraud  is  sufficient.    Id, 

^  Writino  Given  to  a  Slave  to  facilitate  his  escape,  by  certifying 
falsely  that  he  had  been  made  free  by  the  will  of  one  represented  to  have 
been  his  master,  etc.,  is  an  instrument  calculated  to  deceive,  and  might 
^prejudice  the  owner  of  such  slave,  and,  if  genuine,  might  subject  the 
person  signing  it  to  damages  for  the  loss  of  such  slave;  it  is  therefora 
forgery  to  counterfeit  such  an  instrument,  whether  actually  used  to 
facilitate  the  escape  of  a  slave  on  not.     Id. 

7.  Words  CnABGiNa  One  with  the  Foboert  of  such  a  writing  are  action- 
able per  M.     Id. 

5.  FoROERT  AT  THE  CoMHON  Law  was  Considered  a  species  of  fraud,  and 

might  have  been  committed  of  any  writing  by  which  another  might  bo 
defrauded.  The  offense  was  complete,  although  no  one  was  actually  in- 
jured,  if  the  tendency  and  intent  to  defraud  were  nuuufest.  The  fraud- 
ulent intent  was  the  essence  of  the  offense,  and  must  have  been  alleged 
and  proved.  Ileaa  v.  State,  767. 
A  In  FoRasRT  it  is  of  no  Ck>NSEQUENCE  whether  the  counterfeited  instru- 
ment be  such  as,  if  real,  would  be  effectual  to  the  purpose  it  intends^ 
so  long  as  there  is  sufficient  resemblance  to  impose  on  persons  of  osdi- 
nacy  observation,  though  persons  of  experience  could  not  be  deoeivod  hf 

it    Id. 

See  Indictment,  1;  Witnesses,  8,  0. 

FOBBIEB  REOOVERT. 
See  Res  Judicata. 

FRANCHISES. 
See  Railroads,  1,  8. 

FRAUD. 

1.  Inadequacy  of  Price  is  Direct  Evidence  of  fraud,  where  the  peri^ 

was  intoxicated.     Crane  v.  ConkUn,  619. 
S.  Fraud  or  Deceit  with  Damage,  gives  a  good  canse  of  action.    OHfaer 

V.  Avery,  686. 
t,  A  Fraudulent  Representation,  Relatino  to  the  Titlb  to  land,  rsB- 

ders  the  person  making  it  responsible  the  same  as  if  made  in  regpund  to 

something  collateral.    Id. 
i.  What  is  Done  in  CtOOD  Faith,  in  a  contract  for  a  sale  or  purchase,  la 

merged  in  the  purchase  when  consummated,  and  can  not  be  overhauled; 

but  if  representations  are  known  to  be  false  when  made,  the  subsequent 

consummation  of  the  agreement  can  not  shield  the  defendant.    Id, 
%  A  Public  Officer  making  false  and  fraudulent  repreeentatioD%  in 

spect  to  property  sold  by  him,  is  liable  in  an  action  on  the 

official  character  can  not  protect  him.     Id. 

See  Equity,  3,  4,  6.  6. 
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FRAUDULENT  CONVEYANCES  AND  TRANSFERS. 

L  Wherb  a  Tenant  Sells  certain  farming  implements  to  his  landlord  in 

oonsideration  of  a  debt  dne  him,  but  continues  to  use  the  articles  abont 

the  farm,  such  sale,  being  open  and  not  calcnlated  to  give  the  tenant  a 

false  credit,  is  not  frandnlent  as  to  his  attaching  creditors.    Lefois  t. 

Whittemore,  466. 

f.  Wheks  one  Convets  Land  to  his  Heib  in  fraud  of  his  creditor%  the 
heir  takes  by  descent,  so  far  as  the  creditors  are  concerned,  and  a  sale 
of  the  land  binder  a  judgment  against  such  heir  for  the  ancestor's  debt 
passes  the  legal  title.     Wood  v.  Jaek^on,  603. 

X  Volitntabt  Contetance  may  become  valid  by  matter  ex  po^  facto.  Per 
Walworth,  Ch.    Id. 

4,  Markiaob  of  the  Grantee  in  a  voluntaiy  conveyance  not  aotoally  fraud- 

ulent in  his  hands,  where  the  conveyance  fonns  any  inducement  to  the 
marriage,  renders  such  conveyance  valid  as  against  subsequent  purchasers 
«nd  creditors  of  the  grantor.     Per  Walworth,  Ch.    Id, 

See  Evidence,  7. 

GARNISHMENT. 
See  Attachment;  Jitdohints,  90l 

GENERAL  AVERAGE. 

L  What  »  Subject  ov.— Whatever  is  voluntarily  sacrificed  for  the  benefit 
of  all  concerned  is  the  subject  of  general  average.  Teettman  v.  Clama* 
geran^  127. 

5.  Masts  Hanoino  oyer  the  Side  or  a  Vessel  form  a  subject  of  general 

average;  but  only  to  the  extent  of  their  value  at  the  time  they  were  out 
away.    Id, 

GRAND  JURY. 

Orasd  Jubt— Powebs  and  Duties  of.— It  is  the  duty  of  the  grand  juiy 
to  inquire  diligently  into  all  offenses  against  law  committed  in  their 
oonnty;  and,  in  the  performance  of  this  duty,  they  have  power  to  sum- 
mon before  them  to  give  evidence,  such  persons  as  they  believe  to  be 
most  likely  to  have  knowledge  of  any  violation  of  the  law.    Ward  v.  Th€ 

Siate,  449. 

See  Witnesses,  1. 

GRANTS. 

I.  Iv  Land  can  not  bb  Located  to  Correspond  with  all  the  caUs  in  a 
patent,  the  direction  indicated  by  the  description  must  be  followed  in 
running  around  the  premises,  especially  where  the  angles  are  not  marked 
by  natural  or  artificial  monuments.  Per  Walworth,  Ch.  Wendell  v. 
Jaekmm,  635. 

S.  Where  Several  Particulars  are  Given  in  a  patent,  all  of  which 
are  necessary  to  ascertain  the  land  intended,  nothing  will  pass  that 
does  not  correspond  with  all  those  particulars.    Per  Walworth,  Ch.    Id, 

H  Conveyance  bt  Metes  and  Bounds,  without  aoy  other  description,  must 
pass  what  is  contained  within  those  boundaries,  though  the  quantity  ba 
greater  or  less  than  was  supposed.     Per  Walworth,  Ch.    /dL 
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4.  Falsb  or  Idsi  AKBir  Pabticitlabs  or  boondariea,  in  tbo  deioriptiaB  m  » 
patent,  may  be  rejeotod.    Per  Walworth,  GIu    Id. 

A.  CoNTXTANaB  ABB  SUFPOSXD  TO  BB  MaDB  IN  AOTVAL  ViBW  off  thtt  jnUk' 

ins  by  the  parties  thereto.    Per  Walworth,  Ch.    Id, 
tf.  Natural  or  Abtificzal  Monum bnts  most  generally  control  the  coniaea 
and  dietanoee  in  a  patent,     Per  Walworth,  Ch.    Id* 

7.  Whxrb  thb  Bbqikning  Podtf  in  a  patent  is  identified  by  satisCsctory 

evidence,  the  location  of  the  premises  must  be  oommenced  at  that  point 

and  the  courses  and  distances  porsned,  although  by  doing  so  a  point» 

mentioned  in  a  patent  issued  a  few  days  afterwards  as  one  of  the  comers^ 

is  not  reached,  and  although  it  may  be  necessary  te  ezclode  some  of  tht 

courses  and  distances,  and  part  of  the  land  supposed  te  bo  conTsyod* 

Per  Walworth,  Ch.    Id. 

SeeKoncx. 

GROWING  CROPS. 

1.  Vbobtablb  pRODUCTioirs  Gbowino  on  Land  are  parcel  of  it»  bat  on  sot- 
eimnce  become  mere  chattels,  belonging  to  the  owner  of  the  inheritanoe* 
nnless  severed  and  removed  at  the  same  time,  when  they  an  regarded 
as  part  of  the  land.    Coombs  v.  Jordan^  236i. 

8L  Emblehbnts  Pass  to  thb  Executor  on  the  death  of  the  owner  of  tha 

land.    Id. 

See  Executions,  19,  20,  21. 

GUARANTORS. 

1.  Guarantobs,  Indobsors,  and  Co-obltoob9»  or  CO  promisorB,  an  all  sars* 
ties  for  others,  who  are  liable  in  the  first  instance  as  prinoipalsL  i^eeef  ▼. 
CuU$,  184. 

2L  Guarantor  is  Onb  who  Becoboes  Liable  for  the  obllgstion  of  another, 
by  contract  entered  into  before  or  after  the  principal  obligation.  Ho 
must  be  sued  separately,  and  where  a  pre-existing  debt  is  the  subject  of 
the  guaranty  he  can  not  be  made  liable,  unless  a  seasonable  demand  for 
payment  be  made  on  the  principal,  and  notice  given  to  him  of  the  prin- 
cipal's failure  to  pay;  but  where  the  original  debt  was  due,  payable,  and 
abeolute  before  the  guaranty  was  entered  into,  or  where  from  the  abso- 
lute character  of  the  debt  guaranteed  nothing  remains  to  be  done  by  the 
creditor  to  perfect  his  rights,  demand  and  notice  are  unnecessary  to  ren- 
der the  guarantor  liable.    Id. 

8.  One  Distinction  between  a  Surett  and  a  Guarantor  is,  that  the 

consideration  for  the  contract  of  the  former  is  generally  the  same  as  that 
upon  which  the  contract  of  the  principal  is  foonded;  but  the  oontiaot  of 
the  latter  requires  a  new  and  independent  consideration,  except  where 
the  guaranty  is  made  at  the  same  time  the  principal  oontnct  was  entered 
inta  Id. 
a.  Hebe  Delay  to  Pubsub  the  Principal,  and  collect  tho  moiiqr  oi  hinv 
does  not  diwhai^  a  surety  or  guarantor,  provided  sooh  delay  be  imao 
compaDied  by  fraud  or  an  agreement  not  to  pioaeuuto  tha  priadpaL    U^ 

GUARANTT. 
See  Guarantor. 


Ikdxz.  829 

QUABDIAN  AND  WABB. 

OviBDUireBXP  BT  Katukx  Eztenini  to  the  penon  only,  and  not  to  Um  peiw 
•ooal  ertato  of  the  ward.    Hyde  v.  Stone^  682. 

See  Invakts,  2;  4,  ff. 

HANDWBITIKa. 
See  WimsBSBs.  7. 

HOUSE. 
See  Insurance — Fibb,  1. 

HUSBAND  AND  WIPE. 

!•  Spanibb  Laws  must  bk  Bssortkd  to  in  detennining  the  oonstraotion  and 
effecft  of  an  act  of  aoparation  of  goods  and  diuolation  of  commnnity  be- 
tween hnaband  and  wife,  made  in  1805,  before  the  adoption  of  either  of 
the  civil  codes  of  Louisiana.     Labbe*8  Heirs  v.  Abat,  151. 

SL  Contracts  bstwxbn  Husband  and  Wite  under  Laws  of  Spain. —By 
the  laws  of  Spain  hnsband  and  wife  were  so  far  considered  separate  per- 
sona that  they  ooald  enter  into  any  onerons  contracts  between  themselves, 
being  prohibited  only  from  making  to  each  other  donations  daring  the 
marriage,  of  property  actually  in  possession;  and  the  wife  was  permitted 
to  renounce  her  rights  to  the  matrimonial  acquets  and  gains  at  any  time 
before,  during,  or  after  the  dissolution  of  the  marriage.    Id,  * 

JL  CrONTRAcr  FOR  DISSOLUTION  OF  MATRIMONIAL  CoMMUNiTT  and  Separation 
of  property  partakes  strongly  of  a  contract  of  exchange,  by  which  each 
one  of  the  parties  ^ves  up  his  common  ri^t  or  claim  to  all  the  property^ 
in  consideration  of  his  obtaining  a  separate  and  distinct  title  to  a  part; 
it  is,  strictly  speaking,  a  partition  of  common  property,  and  can  not  be 
assimilated  to  a  donation.    Id, 

4b  Contract  of  Exchange  between  Husband  and  Wife,  in  1805,  before 
the  enactment  of  the  civil  code  of  Louisiana,  operated  as  a  good  snd 
valid  separation  of  goods  between  the  contracting  parties,  and  as  a  dis- 
solution of  the  community  which  had  previously  subsisted  between  them, 
and  also  as  a  renunciation  of  any  acquets  and  gains  which  were  acquired 
by  the  parties  to  the  contract  subsequent  to  that  time.    Id, 

K.  Under  Spanish  Law,  Voluntabt  Separation  of  husband  and  wife  did 
not  effect  a  legal  separation  a  mensa  tt  thoro,  the  husband  being  stiU 
liable  for  the  wife's  maintenance.     Id, 

^  Grounds  for  Avoidino  Contracts  of  Separation. — The  mere  fact  that 
the  wife  suspects  the  husband  of  adultery  does  not  amount,  under  the 
Spanish  law,  to  such  a  legal  constraint  and  coercion  as  will  authorize  a 
oourt  of  justice  to  declare  a  contract  of  separation  and  dissolution  of  the 
oommunity  null  and  void.     Id, 

7«  Donation  bt  Wifb  to  Husband  was,  by  the  law  of  Spain,  revocable  only 
during  her  life-time,  and  at  her  instance,  and  on  her  death  it  became 
irrevocable.     Id, 

8.  Husband  is  not  Liable  for  Debts  of  Wife,  contracted  after  she  has  ob- 

tained a  decree  against  him  for  alimony.     Bennett  v.  0* Fallon^  441. 

9.  A  Married  Woman  biat  Disseise  another  without  the  assent  of  her  hus- 

band, and  the  husband  will  be  liable  to  an  action  with  his  wife  for  such 
disseisin.     Little  v.  Gardner,  468. 


830  Index. 

10.  Whxbb  a  Husband  is  in  Possession  of  land  in  right  of  his 
ol  entry  mnst  be  brought  against  both.     Id, 

See  Estoppel,  5;  Masried  Woirn. 

IDIOCY. 
See  Insanttt. 

ILLEGAL  CONTBACT& 
See  CoKTBACTS,  9,  lOl 

ILLEGinMAGY. 
See  Pabent  and  Child^  It  2,  1L 

IKCOBPOREAL  HEEEDITAMSNT8 
See  Executions,  22. 

INDICTMENTS. 

L  Indobseuent  upon  a  Note  need  not  be  set  oat  in  an  indiotmAit  ohacging 

that  the  note  is  forged.     Hess  v.  State^  767. 
2.  Indictment  Charging  a  Statotoby  Offense,  should  describe  the  ofilaiis» 

in  the  words  of  the  statute.    Id, 

m 

Z,  Indictment  mat  be  Found  against  two  persons  jointly  for  having  cocm- 
terfeit  notes  in  their  posseesion;  and  where  two  persons  were  indicted* 
arraigned,  and  pleaded  jointly,  aod  the  record  then  recited  that  the  trial 
proceeded  against  one  of  the  defendants,  the  court  will  presume  that  an 
order  for  separate  trials  was  made.     Id, 

4,  Indicihent  Charging  a  Pebson  with  having  counterfeit  bank  notes  in 
his  possession,  and  with  making  a  sale  of  them,  need  not  aver  that  the 
sale  was  for  a  consideration,  or  to  the  injury  of  any  one,  or  that  the  notes 
were  indorsed.    Id, 

INFANTS. 

1.  Infant  is  Liable  fob  Nbobssabies  snitable  to  his  nnk  and  condition, 

when  he  can  obtsin  them  only  by  pledging  his  personal  credit.  KUm  v. 
L*Amoreux,  652. 

2.  Infant  undeb  the  Cabe  of  a  Pabent  or  guardian,  able  and  willing  to 

furnish  him  actual  necessaries,  can  make  no  binding  contraot  therefor, 
without  such  parent's  or  guardian's  consent.    Id, 

8.  Pebson  Dealing  with  an  Infant  is  bound  to  inquire  and  know  wheth« 
his  circumstances  and  situation  are  suuh  that  he  can  bind  >»«!nft^^  for 
necessaries.     Id, 

4.  One  Harboring  and  Trading  with  an  Infant  in  defiance  of  the  rights 
of  his  guardian,  will  not  be  allowed  to  retain  the  fruits  of  his  improper 
conduct.     L*Afnoreux  v.  Crottby^  655. 

t,  JuvoMKUT  ON  A  BoND  AND  WARRANT  OF  Attobnet  of  an  iii&nt»  ob- 
tained from  him  for  articles  furmshed  to  liim  in  defiance  of  the  ezpre« 
request  of  his  guardian,  who  was  able  and  willing  to  provide  him  with 
all  necessaries,  will  be  set  aside  in  equity.    Id, 

See  Guardian  and  Wabd;    Parent  and  Child;   Slavebt;   SrATim  Of 
Limitations,  5;  Trusts  and  Tbustees,  9;  Vendob  and  Vehiuei,  4 
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INQUISITION. 
See  Insakitt,  4,  6,  6,  7. 

INSANITY. 

L  lovoBAXCB  ov  THX  Insanitt  of  one  with  whom  a  contract  is  made  is  na 

•  .UaamB  to  an  action  for  the  recovery  of  the  subject-matter  of  the  con* 

met.     JSeaver  ▼.  Phelps,  372. 
SL  BoftD  AND  WABitA^rr  oy  Attobnet  Executed  afteb  an  Inquisition 

declaring  the  obligor  incompetent  to  manage  his  estate  on  the  ground 

of  habitual  drunkenness,  is  void,  and  a  judgment  thereon  will  be  set 

aside.     UAmortux  v.  Crosby,  655. 
Jb  ExcLUSiVB  Cabs  and  Custodt  or  the  Estates  of  idiots,  lunatics,  and 

habitual  drunkards,  as  well  as  of  their  persons,  are  vested  by  statute  in 

the  court  of  chancery.    Id, 
4.  Inquisition  undeb  a  Commission  tbom  Changebt,  under  the  act  con* 

coming  habitual  drunkards,  is  in  the  nature  of  an  inquest  of  office  at 

common  law.    Id, 
t(.  Inquisition  is  onlt  PBBSUMFnvB  and  not  conclusive  evidence  of  inca* 

pacity,  as  to  acts  of  a  lunatic  or  habitual  drunkard  performed  before  tha 

issuing  of  the  commission,  and  overreached  by  it.     Id. 

6.  Ajteb  the  Actual  Finding  of  an  inquisition,  declaring  a  lunatic  or 

drunkard  incompetent  to  manage  his  estate,  all  his  gifts,  acts,  and  con* 
tracts,  until  he  is  permitted  to  resume  control  of  his  property,  are  utterly 
void.     Id. 

7.  Commencing  an  Action  against  a  Lxtnatio  after  notice  of  an  inqui* 

sition  declaring  his  incompetency,  without  permission,  is  a  contempt  of 
the  court  of  chancery.     Id, 

8.  Fbopee  Coubse  iob  One  Having  a  Legal  ob  Equitable  Claim  against 

a  lunatic  who  has  been  declared  incompetent  is  to  apply  to  the  court  of 
chancery  by  petition  for  payment  thereof,  and  if  it  is  disputed  or  doubt- 
ful, it  may  be  referred  to  a  masterto  ascertain  the  facta    Id. 

9l  Bbtatb  IB  NOT  TO  BE  SUBJECTED  oven  to  the  expense  of  a  bill  in  chancery 
in  such  a  case  without  the  direction  of  the  court.    Id. 

JO.  Chanoellob  will  See  that  the  Rights  or  Cbxditdbs  are  protected 
and  enforced  in  such  a  case,  as  the  statute  gives  him  ezdnsive  jurisdic- 
tion, but  it  must  be  done  according  to  the  usual  form  of  proceeding  be* 
fore  him,  or  by  suits  instituted  under  his  direction.     Id. 

INSUBANCE— FIBEL 

L  Meaning  or  Wobd  House.— The  word  house,  in  the  common  and  oidi* 
nary  acceptance  of  the  term,  embraces  everything  appurtenant  and  ac- 
cessary to  the  main  building;  this  is  also  its  legal  signification,  and  the 
one  that  must  be  given  to  it  when  used  in  a  policy  of  insurance.  Work* 
man  v.  Ins,  Co.,  141. 

%  Pbofosals  and  Conditions  attached  to  a  policy  of  insurance  form  part 
of  the  contract,  the  same  as  if  written  in  the  body  of  it.  Dvnecni  v.  Sun 
F.  Ins,  Co.,  539. 

H  Stipulations  in  policies  are  considered  express  warranties.    Id, 

i.  EzFBSSS  Wabbantt  Ib  an  agreement  expressed  in  a  policy  whereby  the 
assured  stipulates  that  certain  facts  relating  to  the  risk  are  or  shall  be 
true,  or  that  certain  acts  relating  to  it  have  been  or  shall  be  done.    Id, 
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-0.  CmouMSTAKGE  OB  AcT  Wabbanted  need  not  be  material  to  the  HA, 
which  distingnishes  an  ezpreee  warranty  from  a  representation.    Id, 

^  Wabbaittt  in  a  Pouor  is  a  condition  or  contingency,  and  nnlen  it  bo 
performed  there  is  no  contract^  whether  such  condition  relates  to  matten 
precedent  or  sabseqnent.    Id. 

7.  Bdildino  Pbivilbged  to  Contain  Gunpowdkb.— Where  a  policy  of  in- 
surance provides  that  the  building  insured  is  privileged  to  contain  goods 
**  not  hazardous,  hazardous,  and  extra  hazardous,"  and  the  proposals  an- 
nexed thereto  enumerate  three  classes  of  goods  under  the  several  heada 
of  ''  not  hazardous,'*  "  hazardous,"  and  '*  extra  hazardous,"  adding  at  the 
dose  of  the  last  class,  "gunpowder  is  not  insurable  unless  by  special 
agreement,"  the  meaning  is,  that  gunpowder  belongs  to  the  "extra  has- 
ardous  "  class,  and  may  be  stored  in  the  building  without  forfeiting  the 
policy,  but  that  it  will  not  be  covered  by  the  insurance  unless  there  is  a 
special  agreement  to  that  effect.     Id. 

&  A  Warbantt  is  never  Created  by  Constbuotion.— It  must  appear  in 
express  terms  or  must  necessarily  result  from  the  terms  of  the  contractb 
It  must  appear  on  the  face  of  the  policy.  Jefferson  Ins,  Co,  v.  Coikeai^ 
£67. 

%  Pbinted  Pboposals,  to  be  construed  as  warranties,  should  be  referred  to 
by  the  policy,  which  should  in  express  terms  declare  that  it  had  been 
made  and  accepted  in  reference  to  them.     Id. 

10.  Although  the  Description  in  the  representation  may  \iffer  very  con- 
siderably from  the  actual  state  of  the  property  insured,  if  »jch  variation 
were  not  fraudulently  intended,  and  did  not  in  fact  affect  the  rate  of  in- 
surance, or  change  the  actual  risk,  the  policy  is  not  avoided.     Id, 

11.  On  Polict  Insurinq  "Whom  it  hay  Concebn,"  the  loss  to  be  paid  to 
two  assured  individuals  named,  those  named  may  maintain  sn  action 
without  joining  as  plaintiff  a  third  person,  a  part  owner.     Id. 

See  Witnesses,  5. 

INSURANCE— MARINB. 

1.  Bbsaoh  of  Wabbanty — ^What  Necessaby  to  Suppobt  Aluboation  of. — 
To  support  an  allegation  of  the  breach  of  warranty,  a  judicial  sentence  is 
not  indispensable,  but  to  supply  the  want  of  it,  other  evidence  mnst 
prove  that  the  acts  were  illegal,  and  that  forfeiture  followed,  or  would 
have  followed  them.  TJiompson  v.  The  Miss,  Marine  and  Fire  Ins.  Co,, 
129. 

IS.  Intboduction  of  Pbohibited  Abticles  into  Mexico  produces  their  forfeit- 
ure, but  no  penalty  is  inflicted  on  the  vessel  which  carries  them.     Id, 

■8.  Illicit  Trade  is  that  trade  which  ia  made  unlawful  by  the  laws  of  the 
country  to  which  the  object  insured  is  bound,  or  to  which  it  is  to  be  car- 
ried; but  that  trade  which  the  officers  of  the  government  may  choose  to 
designate  as  illegal,  to  suit  their  own  purposes,  can  not  be  recognized  as 
such  by  the  tribunals  of  other  countries.     Id. 

A,  Bbeach  of  Warranty  of  Illicit  Trade. — There  is  no  breach  of  war- 
ranty of  illicit  trade  by  the  owner  of  a  vessel,  unless  she  is  engaged  in  a 
trade  which  would  furnish  ground  for  her  legal  condemnation.    Id. 

&  Captain  of  a  Vessel  is  not  Chargeable  with  negligence,  where,  on  the 
seizure  of  his  vessel,  he  was  thrown  into  prison,  and  on  his  release  immo 
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diately  claimed  her,  bat  was  thzeatened  with  death  if  he  persisted  in  so 
doiBg.    Id, 
&  Vessel  mat  be  Abandoned  if  the  difficalty  of  recovering  her  be  great,  and 
there  be  bat  small  prospect  of  getting  her  into  possession,  so  as  to  porsna 
the  voyage.     Id. 

.  7.  Total  Lobs— When  RBOOVEitT  fob  mat  be  Had.— To  enable  the  aa- 
snred  to  recover  for  a  total  loss,  there  mast  be  a  total  destruction  of 
value;  and  the  terms  "free  from  average,  unless  general,'*  in  a  policy 
of  insurance  are  convertible  with  total  loss.  Aramamendi  v.  La,  Ins, 
Co,,  136. 

8.  Preservation  of  Thing  until  its  Arrival  at  intermediate  port,  and  its 
sale  there,  must  have  the  same  effect  as  a  sale  at  the  teiminus,  unless  it 
is  shown  that  the  car^^o  could  not  hav^  been  carried  there  without  a  total 
loss  being  the  inevitable  consequence.     Id, 

%  Partial  Destruction  of  Thino  Insured,  at  intermediate  port,  does  not 
discharge  the  warranty,  when  the  insured  took  on  themselves  all  risks, 
excepting  a  total  loss  of  the  property  insured.     Id, 

10.  Oeneral  Ships  Stand  on  Same  Footing  as  other  ships  so  far  as  the 
principles  involved  in  the  decision  of  this  case  are  concerned.     Id, 

11.  Insured  has  an  Election  to  Abandon  or  not,  resting  in  his  discretion, 
and  can  not  be  compelled  to  abandon.     Boaley  v.  Chesapeake  Ins,  Co, ,  337. 

12.  Election  as  to  Abandonment  must  be  made  before  a  right  to  claims  for 
a  technical  or  constructive  total  loss  can  vest.     Id, 

13.  Abandonment  can  be  Made  only  for  a  total  loss,  and  the  insured  mnat 
be  advised  of  such  a  loss  before  he  can  elect  to  abandon.     Id, 

14.  Kewspafeb  Notice  of  a  Loss  is  sufficient  to  authorize  an  abandonment. 
Id, 

16,  Insured  must  State  Sufficient  Grounds  for  the  abandonment  to  maka 
it  valid.     Id, 

16.  Insured  can  not  Abandon  upon  a  mere  Apprehension  of  a  total  loss, 
and  afterwards  sustain  the  abandonment  by  facts  subsequently  coming 
to  his  knowledge.    Id, 

17.  Information  to  Authorize  the  Insured  to  Give  Notice  to  the  in- 
surers that  he  abandons,  must  be  of  such  facts  as  would  sustain  the 
abandonment  if  actually  existing  at  the  time  of  giving  such  notice.    Id, 

18b  Stranding  of  a  Vessel  is  not  of  itself  a  substantive  ground  of  abandon- 
ment, but  attending  circumstances  may  make  it  so.    Id. 

*19.  KoncE  TO  the  Insurers  that  a  Vessel  has  been  Driven  Ashore,  ao- 
ooiding  to  newspaper  intelligence  received  by  the  insured,  and  that  he 
fears,  from  the  dangerous  situation  in  which  she  is,  that  a  total  loss  has 
ensued,  does  not  state  sufficient  reasons  for  an  offer  to  abandon.     Id, 

'^.  Sufficienct  of  an  Abandonment  depends  on  the  occurrence  of  facts  con- 
stituting  a  total  loss,  their  continuance  to  the  time  of  the  abandonment, 
knowledge  of  them  by  the  insured,  and  communication  of  them  to  tha 
insorers,  with  an  offer  to  abandon.     Id, 

SL  Braar  of  Abasdonmbnt  is  not  to  be  extended  on  light  groondi.    idL 

INTOXICATION. 

See  Equxtt,  6;  Insanttt,  3,  4,  & 
Dm.  Tou,  ZZII'63 
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JOINT  OBUQATIOKa 

Axx  ow  SsvxBAL  Joint  Obugxbs  must  Subscbibs  an  aMigninflnt  al  kv  of  • 
joint  obligation  to  them,  even  though  one  of  such  oU^geea  bo  vealad  witb 
authority  to  assign  the  legal  interesta  of  hia  oo-obligeea.  Samdenw^ 
Blam'a  Adm'rt,  S6. 

JUDOMENTa 

1.  LiBN  or  A  JuDOKXRT  ov  A  CouKT  OF  CoMMOTT  Law  in  Kngjaiid  erfeenda  tm 

all  lands  which  may  be  sold  on  ezecation,  or  delivered  nnder  an  eiegU  or 
extended  by  statate  meichant  or  staple,  for  the  satisfaction  thereof 
Coombs  V.  Jordan,  236. 

2.  Such  Ldcn  Rirults  fbom  ths  Liabilitt  of  the  real  estate  to  be  taken  and 

sold,  delivered,  or  extended  in  satisfaction  of  the  judgment,  and 

only  where  that  liability  exists.    Id. 
8.  Lien  Limited  bt  Debtor's  Power  op  Alienation. — ^A  judgment 

realty  extends  no  farther  than  the  debtor  has  power  Yolantarily  to 

fer  or  alienate  the  lands  in  satisfaction  of  his  debt.    Jd. 
4.  Lien  Commensurate  with  Right  or  Testation. — ^A  judicial  lien  is  com* 

mensurate  in  most  respects  with  the  legal  right  of  testation.    /<f. 
6.  Judgment  Lien  on  Land  is  Subject  to  all  superior  rights  and  prior  lien» 

by  which  the  power  of  alienation  is  or  may  be  restrained  or  limited,  aa 

by  a  right  of  dower,  prior  mortgages,  etc     Id. 

6.  Judgment  against  an  Heir  on  a  bond  executed  by  his  ancestor,  bindinf^ 

himself  and  his  heirs  to  pay  a  sum  of  money,  might,  at  common  law,  be 
satisfied  by  execution  out  of  lands  descended  to  such  heir.     Id, 

7.  Judgment  against  the  Ancestor  in  his  life- time  in  such  a  case,  could 

not  be  satisfied  out  of  land,  either  in  his  possession,  or  after  descent  ta 
his  heir.     Id, 

8w  Bond  Creditor's  Lien  at  Common  Law,  as  against  the  heir,  relates  to  tfa» 
institution  of  the  suit;  so  that  a  judgment  obtained  by  one  who  first  com« 
mences  suit,  takes  priority  over  a  judgment  previously  rendered  in  a  suit 
subsequently  commenced.     Id. 

0.  Lien  or  a  Judgment,  without  a  Levy,  does  not  prevent  emUementa 
from  passing  to  the  executor,  on  the  debtor's  death,  as  personalty.  Id, 

10.  Whatever  is  Part  or  the  Realtt  is  Bound  by  the  lien  of  a  judgment 
against  the  owner.    Id, 

IL  Decree  in  Equitt  Operates  as  a  Lien  upon  realty  in  Maiyland  in  the 
same  way  as  a  judgment,  but  not  so  in  England.    Id, 

12.  Estate  or  a  Purchaser  at  a  Trustee's  Sai.e,  where  the  sale  was  mad» 
before  the  act  was  passed  subjecting  equitable  interests  to  sale  on  exeen- 
tion,  but  was  not  ratified  until  afterwards,  is  within  that  act,  and  is  ther»> 
fore  subject  to  the  lien  of  a  judgment  against  the  purchaser.     Id, 

18.  Judgment  Lien  against  such  Purceaser  is  subject  to  the  prior  equita- 
ble lien  for  the  unpaid  residue  of  the  purchase  njbney,  held  by  the  coori 
as  vendor  in  favor  of  the  parties  interested  in  the  proceeds  of  the  sale. 
Id. 

14  On  Failure  to  Sue  out  ExECunoN  within  a  year  and  a  day,  a  Judgment 
was  presumed,  at  common  law,  to  have  hetem  paid*  and  the  defendant 
might  plead  payment  and  a  release  of  the  same.    LL 

16.  Time  or  Limitation  or  Judgments  in  real  aetioos  was  the  nine  aa  ii» 
personal,  as  between  private  parties.     Id, 
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16b  Pruojcption  ot  SAnsvAcnov  of  a  judgment  may  be  repelled,  and  the 
lien  thereof  oontinned  indefinitely  by  iasning  saccessive  executions  with- 
in the  time  allowed  by  law  after  the  return  of  each  prerious  one.     Id, 

17.  Whkbb  a  Suit  Abates  by  thb  Dkath  of  a  party  within  the  time  allowed 
for  suing  out  execution,  or  during  the  continuance  of  the  lien,  it  may  be 
revived  by  sdrtfaeitUf  so  as  to  continue  the  lien  from  the  date  of  the 
judgment.    Id, 

18.  After  such  Abatement  during  the  continuance  of  the  lien,  the  plaintiff 
or  his  representative,  without  a  revival  by  9r.irt  facias^  may  come  in  a 
creditor's  suit,  and  have  the  benefit  of  his  lien  on  realty  from  the  date 
of  the  judgment,  or  on  personalty  from  the  delivery  of  the^.  /a.  to  the 
sheriff.    Id, 

19.  REvrvAL  OT  Dbcbeb,  kg  Limitation  of,  in  England.— There  is  no 
positive  limitation  in  England  of  a  bill  of  revivor  or  a  tubpcsna  tdrefadaB 
to  revive  a  decree.  'Id, 

20.  Action  of  Debt  will  Lib  on  a  judgment  after  expiration  of  the  time  al- 
lowed to  issue  execution,  but  such  action  is  a  waiver  of  the  judgment 
lien,  or  an  admission  that  it  does  not  exist.     Id, 

21.  There  was  no  Positive  Limitation  of  an  action  on  a  judgment  at  com- 
mon law,  but  such  judgment,  after  twenty  years,  was  presumed  satisfied, 
unless  the  delay  was  sufficiently  accounted  for.    Id, 

22.  Action  of  Debt  on  JimoMENT  b  limited  in  Maryland  to  twelve  years  by 
act  of  assembly.    Id, 

23.  Lden  can  only  Operate  pROSPEcnysLT  after  revival  of  a  judgment,  and 
not  so  as  to  overreach  any  antecedent  alienations  or  incumbrances.    Id, 

24.  Lien,  as  between  the  Parties,  may  relate  to  the  date  of  the  judgment 
after  revival.     Id, 

25.  Judgments  Founded  on  Torts,  as  well  as  on  pecuniary  demands,  are 
oomprehended  by  the  provisions  of  the  statute  of  5  Geo.  IL,  a  7.    Id, 

26.  Justices'  Judgments  are  not  embraced  by  the  terms  of  this  statute,  it 
seems,  and,  therefore,  executions  thereon  can  not  be  levied  on  realty. 
Id. 

27.  Lien  of  a  Judgment  binds  realty  only,  for,  by  the  statute  of  frauds, 
goods  and  chattels  are  not  bound  until  the  delivery  of  the  execution  to 
the  sheriff.    Id. 

S8b  Petition  in  Eqitt  Equivalent  to  Scire  Facias. — A  petition  filed  in 
equity  in  a  creditor's  suit  by  a  judgment  plaintiff  against  the  representa- 
tives of  the  deceased  debtor  is  equivalent  to  suing  out  a  scire  facias  to 
revive  the  same,  for  the  purpose  of  giving  him  the  full  benefit  of  his  lien 
in  obtaining  priority  in  satisfaction.    Id, 

29l  Equitt  can  not  Relieve  against  Judgment  at  Law  for  the  mistakes 
or  negligence  of  the  parties,  even  though  such  mistakes  were  due  to  the 
suggestions  of  the  court.     Biaher  v.  Bousli,  44Z 

50.  Judgment  mat  be  Rendered  against  a  Garnishee  for  an  amount  ex* 
oeeding  that  of  the  plaintiffs  judgment  against  the  defendant.  ScoU  r, 
BUI,  462, 

51.  Transcript  of  a  Justice's  Judgment,  filed  in  the  county  clerk's  office, 
18  sufficient,  though  it  does  not  show  that  the  justice  had  jurisdiction. 
Jaekmm  v.  Rowland,  657. 

B2.  Bbvebsal  of  a  Judgment  does  not  divest  the  title  to  land  sold  andef 
such  judgment.     Per  Walworth,  Ch.     Wood  v.  Jacisan,  603. 
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83.  PuscHASEB  UKDEB  A  DxcRES  is  entitled  to  a  good  title,  both  at  law  and 
in  equity,  where  the  master,  by  direction  of  the  parties  interested,  pro- 
fesses to  sell  a  perfect  title.     Af orris  v.  MowaU^  661. 

84.  JUDGUENT,    WHEN  DOCKETED,    BECOMES  A  GeME&AL  LiSN  at  laW  OO  sU 

the  debtor's  realty,  as  against  the  debtor  and  all  persons  subsequently 
deriving  title  through  or  under  him,  which  lien  can  not  be  defeated  by 
any  species  of  alienation  whatever.  Id, 
86.  Such  Lien  hat  be  Displaced  by  the  execution  of  a  power  overreaching 
the  judgment  in  some  cases,  but  will  be  enforced  against  a  title  acquired 
under  such  power,  where  the  purchaser  has  notice  that  it  has  been  im« 
properly  or  inequitably  executed.     Id. 

86.  Judgment  Lien  mat  be  Displaced  by  a  decree  in  chancery,  where  th« 
debtor  holds  merely  as  a  naked  trustee,  or  where  there  is  a  prior  sub- 
sisting equitable  claim  against  the  premises.     Id, 

87.  OsDER  Seitino  aside  Judgment  bt  Default  can  not  be  attacked  ool* 
laterally.    Bender  v.  Askew,  714. 

88.  Judgments  Void  and  Erroneous. — A  judgment  is  void  and  oonfen  no 
rights  against  any  one,  when  it  is  taken  contrary  to  the  course  of  the 
court;  but  where  the  court  mistakes  the  law,  and  renders  judgment  for 
the  wrong  party,  such  judgment  is  merely  erroneous.  Den  v.  AJbertson^ 
719. 

89.  Erroneous  JuimImsnt  is  Valid  until  reversed,  and  can  not  be  attacked 
collaterally.    Id, 

See  Divorce;  Dower,  12,  13;  Estates  ov  Deceased  Pebsomb,  4,  6,  6,  7; 
Estoppel,  8;  Infants,  6;  Ii^anitt,  2;  Judicial  Sales*  4;  Partitiov, 
3,  6;  Pleading  and  Practicb,  22;  25,  26;  Bbs  Judicata;  Sbxbih^ 
Sales. 

JUDKHAL  LIABILITY. 

1.  A  Justice  Acts  Ministsriallt  in  issuing  process  at  the  request  of  a 

party,  and  is  justified  in  issuing  any  process  within  his  jurisdiotior, 
which  is  demanded  by  such  party,  provided  he  acts  in  good  faith.  Rogers 
y.  MulUner,  546. 

2.  A  Justice  Knowinglt  Issuing  a  warrant  sgainst  the  provisioas  of  the 

statute,  is  liable  to  an  action  therefor.     Id, 
8.  Unless  a  Justice  Acts  mala  fide  in  issuing  a  wammt  witlMnit  oath 
against  a  freeholder,  he  is  not  liable  for  false  imprisonments    /d. 

JUDICL^  SALE& 

1.  Purchaser  is  Bound  to  See  to  the  Appugatiov  of  the  money  paid  by 

him  only,  where  a  defined  and  limited  trust  has  been  raised  by  a  deed  or 
will  for  the  sale  of  an  estate  for  the  payment  of  debts  and  the  llkeu 
Coombs  V.  Jordan,  236. 

2.  Purchaser  under  a  Decree  has  no  concern  with  the  dispositiaa  of  the 

purchase  money  by  the  court.    Id, 
8.  Purchaser  under  a  Decree  mat  be  Compelled  to  pay  the  money  into 

court  by  a  summary  order,  where  he  has  given  no  bond  or  seonrity  for 

the  purchase  money.    Richards  n  v.  Jones,  293. 
4.  Action  does  not  Lie  to  Enforce  a  decree  in  chsaoery  within  the  ter* 

ritorial  jurisdiction  of  the  court  pronouncing  it.    Id, 
ft.  Order  Ratifting  a  Sale  under  a  Degree  or  orderis  equivalent  to  a 

decree  for  the  payment  of  the  money,  where  no  security  is  given.    /dL 
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6.  Tbubxee  GAir  xot  Sub  tob  thb  Pubchase  Monet  in  snch  a  case  before  the 

sale  IB  ratified,  becanse  until  then  it  is  not  complete,  nor  afterwards, 
becanse  then  the  contract  is  with  the  court,  of  whom  the  trustee  is  merely 
the  agent.    JcL 

7.  Purchaser  NBaLBcriNO  to  Bring  in  the  Monet  after  an  order  ratifying 

the  sale,  is  in  contempt,  and  may  be  proceeded  against  summarily.    ItL 

8.  Where  a  Purchaser  has  Given  a  Bond  for  the  purchase  money  as  re- 

quired by  an  order  of  sale,  the  trustee,  after  ratification  of  the  sale,  has 
a  complete  remedy  at  law  by  action  on  the  bond.     Id, 

9.  Order  Ratifyino  the   Sale  is  not  a  decree  for  the  payment  of   the 

money,  in  such  a  case,  but  a  mere  confirmation.     Id, 

10.  Contract  is  with  the  Trustee,  and  not  with  the  court,  in  such  a  case, 
and  the  purchaser  is  not  in  contempt  for  not  bringing  in  the  money  after 
ratification.     Id, 

11.  Ghancert  can  not  Enforce  Patuent  of  such  a  bond  either  by  a  bill  or 
by  a  summary  order  to  bring  in  the  money,  but  the  trustee  must  proceed 
at  law.    Id. 

12.  Purchaser  under  a  Judgment  is  entitled  to  every  benefit  which  the 
judgment  creditor  would  have,  had  he  been  the  purchaser,  but  not  to  the 
benefit  of  any  collateral  fact  settled  by  the  verdict,  where  the  verdict  is 
afterwards  set  aside  for  illegality.  Per  Walworth,  Gh.  Wood  v.  Jacb» 
mm,  603. 

See  Deeds,  8;  Estoppel,  4,  5;  Executions;  Judgments,  32,  33« 

JURISDICTION. 

1.  Propertt  in  Controverst  being  within  thb  State,  the  oourt  of  ohaii* 

eery  has  jurisdiction  though  the  claimant  may  reside  abroad.  Carroll  v. 
i^3dO. 

2.  Whbbb  thb  Dbfbitdant  ib  within  thb  State,  but  the  ]and  or  other  prop- 

erty claimed  is  without,  the  ohanoellor  has  jurisdiction  although  the  pro- 
ceeding is  in  rem.    Id. 

3.  To  Entobcb  a  Dbcbeb  in  such  a  case  the  proceedings  may  be  in  peraonam^ 

as  well  as  by  injunction,  to  recover  possession.     Id. 
4b  NoN-BBSiDENT  DEPENDANT  APPEARING  and  answering  the  bill,  as  koU  «■ 

excepting  to  the  jurisdiction,  after  a  removal  of  the  property  from  the 

states  submits  to  the  jurisdiction  and  waives  his  objection  thereto^    Id. 
Ik  Thb  Acts  or  a  Court  betond  its  Jurisdiction  pass  for  nothing.    Cfrap 

V.  Fox,S08. 

See  Equttt,  18,  19,  20,  21,  22,  23;  Ne  Exeat,  3, 4,  6;  Wii^a,  13,  16. 

JURY. 

1.  It  IS  a  Good  Cause  or  Challenge  to  a  juror  that  the  same  facts  which 
warrant  a  verdict  in  favor  of  the  plaintiff,  will  support  an  action  under 
the  trustee  statute,  in  favor  of  the  juror  and  against  the  defendant,  on  a 
judgment  previously  recovered  against  the  plaintiff  and  assigned  to  the 
juror.     Davis  v.  Allen,  386. 

2i  A  Writ  or  Review  will  be  granted  on  account  of  interest  in  a  juror,  not 
known  to  the  petitioner  until  after  the  verdict  was  returned,  and  after 
the  final  adjournment  of  the  court.     Id. 
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3  Just  mat  bb  Dibchaboed  owing  to  the  Btckneai  of  one  of  the  jan»% 
after  they  have  heard  the  evidence  andretired.     /TeeforT.  Staie^  4SL 

See  QiTBTioNS  aw  Law  and  Fact. 

LAND. 
Bee  Real  Estatx;  Vendor  and  Vbvdeb,  Z, 

LANDLORD  AND  TENANT. 

1.  Reiotnoiatiok  of  LAia>L0BD's  Title.— Where  one  in  poeeeMioo  agraee  t« 

become  tenant  of  a  claimant  nntil  the  publication  of  an  award  of  arbitn^ 
tors,  and  binds  himself  in  a  certain  sum  to  convey  to  the  claimant  for  • 
oonsideration  to  be  awarded,  his  refusal  to  abide  by  the  award*  and  hia 
tender  of  the  amount  of  the  penalty,  rebuts  the  presiunption  of  an  im- 
plied contract  to  pay  for  the  use  and  occupation  subsequent  to  the  awaidL 
Boston  V.  Binney,  352. 

2.  Tenant  is  Estopped  to  Dent  the  title  of  his  landlord,  so  long  as  H  «e»- 

tinues  as  it  was  when  the  tenancy  commenced.    Jaekttm  v.  Bowlamd,  567. 

3.  Tenant  hat  Show  that  his  I^ssob's  Title  has  expired,  or  been 

guished.     Id, 

4.  Tenant  may  Set  up*  a  Title  acquired  under  a  judgment,  after  he 

tenant,  overreaching  the  title  of  his  landlord.     Id, 
6,  Election  to  Set  up  the  Relationship  op  Landlobd  Am>  Tevavi^ 
must  be  reciprocal  if  it  exist  at  alL     Id, 

6.  Relation  of  Landlord  and  Tenant  does  not  Exist  between  a  novi- 

gagee  and  a  purchaser  from  the  mortgagor,  or  between  an  aawignee  of  tb* 
mortgagee  and  a  lessee  of  the  mortgagor.     Id. 

7.  Mere  Intruder  mat  Prove  the  Expiration  of  the  title  under  wfaidi  * 

recovery  is  sought  against  him  in  ejectment,  it  seems.    Id. 

See  Fixtures,  1,  2,  3;  Nuisance,  4;  Use  and  Oooufatiov,  Sl 

LEGACIES  AND  LEGATEES. 

See  Devises;  Estates  of  Deceased  Persons,  14,  15,  10,  17;  Exboutqbs 
AND  Administrators,  10;  Slavery,  3;  Wills,  5. 

LIBEL. 

1.  How  A  Witness  Understood  a  Publication  chaiged  to  be  libelous  is  not 

a  proper  question.  The  witness  can  state  facts  only,  and  leave  it  to  the 
court  and  the  jury  to  draw  the  conclusions.  It  seems  that  a  contrary 
rule  might  prevail  where  the  publication  was  shown  to  but  one  person, 
or  to  but  a  few.     Maynard  v.  Beardsley,  496. 

2.  Previous  Publications  bt  the  Plaintiff  are  not  admissible  in  an  action 

for  libel,  unless  the  defendant's  publication  was  in  the  nature  of  an 
answer  to  or  a  commentary  upon  the  plaintiff's  writing,  and  therefore 
partook  of  the  nature  of  a  privileged  publication.     Id. 

8.  To  Prove  the  Plaintiff  a  CoiofON  Libeler,  in  mitigation  of  damages, 
the  defendant  must  resort  to  general  reputation,  and  not  to  previoos 
publications.     Id, 

4.  In  MiiioATioN  OF  Damages  a  previous  publication  by  the  plaintiff  may 
be  given  in  evidence  in  an  action  for  libel,  where  the  matter  chaiged  as 
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fibdoos  wtm  provoked  by  snch  previooa  paUioation,  and  was  written  in 
the  heat  of  paanon.  Under  other  dronmetanoes  the  previons  pnblica- 
tkm  is  not  admissible,  the  defendant's  remedy  being  by  oross  action.    Id. 

LICENSE. 

L  A  Pabol  Licnm  to  Cut  and  Casbt  awat  Wood,  if  available  at  all, 
when  no  time  is  limited,  mnst  be  acted  npon  in  a  reasonable  time,  and 
most  be  considered  as  applying  to  the  wood  as  substantially  in  the  state 
of  growth  which  it  is  then  in.     Oilmore  ▼.  Wilbur,  410. 

S.  A  LicxKsi  NOT  AcTBD  X7P0M  WITHIN  FiTTEXN  YsARS  is  inoperative.    Id, 

S.  A  L1CZN8B  TO  Abdttbrs  to  Nayioatb  a  stream  of  water  will  not  be  pre- 
sumed from  a  clause  in  an  indentore  between  a  town  and  a  corporation, 
excepting  snch  stream  among  others  from  the  operation  of  the  indenture 
and  providing  for  the  keeping  of  them  open  for  the  passage  of  boats. 
Baler  v.  Boston,  421. 

4b  If  such  .a  Licbnsx  could  bs  Imfusd  it  was  not  perpetual,  and  no  in- 
dividual could  claim  the  ri^t  of  navigation  as  a  prescriptive  right.    Id. 

See  AoBNOT,  5. 

LIENa 

See  BxBCunoHB,  81,  49;  Judoxxhts,  1,  2,  3,  4»  5,  8,  0,  10^  11, 12,  18^  18» 

23,  24,  27,  84,  85,  36;  Shippino,  2,  6,  a 

LISPENDENa 

L  A  PubohasebPihdino  A  Suit  TO  Sstabidb  A  Disd&s  fraudulent  is  bound 
by  the  decree  and  takes  nothing  by  his  purchsse.  Jaeiton  v.  Andrews^ 
674. 

2.  Thb  Pubchasx  ot  Land  Pbndzno  a  Suit  concerning  it,  is  champerty 

under  the  statute.    Id, 

3.  A  Conyxtancb  Pxhdinq  a  Suit  is  Void,  even  where  the  purchase  Is  bona 

JSde,  although  the  party  will  not  be  subject  to  the  penal  consequences  of 
the  act  against  champerty.    Id, 

MAUCK 
See  Malicious  Prosbcution. 

MALICIOUS  PROSECUTION. 

L  Oasb  as  fixMXDT  VOB  MALidous  Abrest. — Where  one  maliciously  pro- 
cures  the  issuance  of  a  ea,  sa.  from  a  court  of  competent  jurisdiction 
and  the  arrest  of  a  party  thereon,  case  is  the  appropriate  remedy.  Tur» 
ner  v.  Walker,  329. 

8.  Foundation  ov  Such  AcnoN  is  Maucb  and  want  of  probable  causey 
which  must  be  proved.     Id. 

X  Fact  of  Malicb  is  a  Qubsiion  fob  thb  Jubt  and  an  instruction  that 
the  arrest  alone  is  sufficient  to  support  the  action  is  erroneous,  because 
it  takes  that  question  away  from  the  jury.    Id, 

4.  Maiicb  mat  bb  Implied  in  such  cases,  from  the  want  of  probable  cause, 

but  this  implication  or  presumption  is  not  conclusive.    Id, 
I.  Dbfbndant  mat  Show  that  hb  Acted  undeb  Advice  of  counsel  for 
the  purpose  of  repelling  the  inference  of  malice  arising  froni  want  of 
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probable  canse,  and  it  b  for  the  jary  to  say  from  all  the  eircionstaiioei^ 
whether  he  acted  maUciooBly  and  for  purposes  of  oppreBsion  or  noL 
Id, 

6.  Defendant's  Belief  that  He  Acted  Legally  in  procuring  an  arrett^ 

where  he  in  fact  proceeded  malicionaly  and  without  probable  cause,  is  na 
defense  to  an  action  therefor.     Id, 

7.  Defendant's  Conduct  and  Deglabations,  the  situation  of  the  parties^ 

the  nature  and  extent  of  the  injurious  means  resorted  to,  and  the  seal 
manifested  by  the  defendant,  may  all  be  adduced  in  evidence  to  pn>T» 
malice.  Id. 
6»  Ayermeitts  of  Malice,  of  want  of  probable  cause,  and  of  the  final  de* 
termination  of  the  prosecution  or  suit  are  generally  neoessary  in  an  ao> 
tion  for  malicious  prosecution  or  a  malicious  arrests     Id. 

0.  Tms  Rttlb  Does  not  Apply  where  the  action  is  for  maliciously  suing  out 

a  ca,  so,  and  procuring  an  arrest  thereunder,  if  the  ecu  aa,  was  founded 
on  a  return  of  a  venditioni  exponas  made  during  the  recess  of  the  oonrt^ 
and  therefore  void;  and  if  the  facts  are  specially  set  out  showing  the 
invalidity  of  the  return,  the  declaration  need  not  aver  the  want  of  proba- 
ble cause  and  the  final  disposition  of  the  ea,  $a.     Id, 

10.  Plaintiff  can  not  Recoyeb  upon  evidence  of  a  good  cause  of  action, 
where  such  cause  of  action  is  not  averred  in  the  declaration.     Id, 

11.  Declaration  merely  Alleoino  the  issuance  of  a  ca.  «a.  and  an  arrest 
under  it,  shows  no  cause  of  action,  without  allegations  of  want  of  proba- 
ble cause,  and  of  the  final  disposition  of  the  ca,  «a.  or  of  facts  showing  the 
irregularity  of  the  ca,  «a.     Id, 

MARBIAGE. 

1.  Mabaiagb  is  Bboulated  by  the  Lex  Loci  Oonibactub^  like  every  other 

contract;  but  a  marriage  valid  by  the  law  of  the  place  where  rffmmm- 
mated,  is  not  necessarily  valid  everywhere  else.    Sneed  v.  Bkoing,  41. 

2.  Pboof  of  Actual  Marbiaob  is  Indispensable  only  in  cases  of  orimina] 

conversation  and  prosecutions  for  polygamy.     Id, 

8.  Bbputation  may  be  Sufhoibnt  to  prove  fonnermaniage,  and  oonsequsnt 

illegitimacy.     Id, 
4.  Cohabitation  and  BEOoaNinoN  create  merely  a  presumption  of  marxisge. 

Id, 
0.  Mautitaob  may  be  Pboyed  by  Ciboumbtakces  tending  to  show  that  th» 

parties  occupied  toward  each  other  the  relation  of  husband  and  wife. 

Also  by  general  reputation,  and  by  long  continued  cohabitation.     Taylor 

V.  StoeU,  156. 
8.  Pabol  Evidence  of  the  Laws  and  Customb  of  another  state  regarding 

the  manner  of  celebrating  msrrisges,  and  the  legal  presamptioos  there 

adopted  by  the  courts,  arising  from  oohabitation,  in  support  of  the  ex- 
istence of  a  marriage,  may  be  received.     Id, 
7*  To  Complete  a  Marriage,  nothing  more  is  neoessary  than  a  full,  free, 

and  mutual  consent  between  parties  not  incapable  of  entering  into  such 

state.    Jackson  v.  Winne,  563. 
8.  That  the  Man's  Consent  was  the  Bbsttlt  of  Dubbss  will  not  be  eon* 

eluded  from  the  fxict  that  at  the  time  he  was  in  the  custody  of  the  con 

stable,  under  proceedings  instituted  against  him  as  the  fatiier  of  a  baa 

tard  child.     Id, 
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St  In  Di  jiDXVO  UPON  thb  Sxtffioiznct  ov  thb  Assiht,  the  oonrt  onght  to 
oonfine  its  attention  almost  exclusively  to  what  took  place  at  the  cere* 
mony.    Id, 

See  DiyoBd;  Fr^xtbulekt  Gomteyaitoss  aub  T&anbvebs,  4;  Pabbmt  ax^ 

Ohzld,  1,  %  8;  Wills,  6. 

MARRIED  WOMEN. 

1.  OiBKiiiaATB  OT  Pbtvt  EXAMINATION  of  femc-covert  must  be  reccrded  l» 
order  to  pass  her  title  to  lands.     Bamett  v.  Shackltfordf  100. 

C»  Deed  ov  EBifx-CovERT — When  Void. — A  deed  of  a  /eme-eavertf  pur- 
porting to  convey  her  estate  in  lands,  is  void,  unless  it  is  ezeooted  in  the 
mode  prescribed  by  the  statute,  or  in  pursuance  of  a  decree  or  judgment 
of  a  court  of  competent  jurisdiction;  and  whether  or  not  it  has  been  so 
executed,  must  be  proved  by  the  record.    Id, 

S.  Wife  had  no  SepaIiate  Interest  in  chattels  at  common  law;  but  her 
property,  like  her  person,  was  under  her  husband's  oontroL  OarroU  v. 
Lee,  850. 

4b  MAitftTgn  Women  mat  Hold  Sepabate  Propebtt  in  equity,  through  tli# 
intervention  of  a  trust,  even  though  there  be  no  trustee.    Id. 

(L  Cleab  Intention  of  the  Donor  of  Propebtt  to  a  wife,  that  it  is  for  her 
separate  use,  must  appear,  to  exclude  her  husband's  rights.    Id, 

ft.  Tbohnioal  Words  are  unnecessary  to  create  a  separate  use,  but  the  donor 
must  use  adequate  language  to  manifest  a  decided  intention  to  give  * 
separate  interest.    Id, 

7.  Out  of  Plate  to  a  married  woman  by  her  brother,  unexplained  as  to  in- 
tention, confers  no  separate  interest,  and  the  thing  so  given  beoomsa  im* 
mediately  the  husband's  property.    Id, 

%,  Bbquxst  of  Such  Plate  by  the  husband  must  prevail  over  a  sabtaqiMiii 
bequest  by  the  snrviving  wife.    Id, 

See  Husband  and  Wife. 

MESNE  PROFITS. 
See  Ejeoiment,  9. 

METES  AND  BOUNDS. 
See  Boundaries;  Vendor  and  Vxin>XB»  1. 

MORTGAGES. 

1.  Unlbbs  a  OoNyETANGB  WAS  INTENDED  ss  a  mortgage  at  the  tune  of  Itr 
inception,  it  can  never  become  such,  in  law,  by  any  subsequent  act  of  th* 
parties.    Hale  v.  Jewell,  212. 

SL  Parol  Evidence  is  inadmissible  to  show  that  a  deed  absolute  was  in- 
tended as  a  mortgage.    Id, 

S.  Tagkinq  of  a  Bond  Debt  to  a  Mortgage  or  equitable  lien  is  never  al- 
lowed to  the  prejudice  of  other  creditors.     Coombe  v.  Jordan,  236. 

4,  Mgrtqaoe  is,  in  this  State,  a  mere  SBouRirr  for  the  payment  of  the 
debt     Morris  v.  AfoioaU,  661. 

&  MoBiGAQEE,  BEFORE  FoRBCLOSURi^  has  uo  interest  in  the  land*  which  oaa 
be  sold  on  execution.    Id, 
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^  MoBTOAQXS,  BKTOBX  Ektrt,  IS  Dot  boQiid  by  a  coyenant  raDning  witii  th» 

laniL     ItL 
7.  M0BT6 AOKB  CAN  notMaintaih Ejsctmmnt foT  the  recovery  of  the  pminiw, 

before  foreclosure,  under  the  New  York  reyiaed  sUtates.    I<L 

tSee  AoooRD  and  Satisfachoit,  3;  Esiofpxl;  Laitdlobd  akd  Tki[abt;6| 

Pabtition,  i. 

MUNICIPAL  CORPORATIONa 

L  Teb  Match  and  Aldebmen  arb  Clothed  with  legislative  powers,  sad 
empowered  to  adopt  measures  of  police.     Baker  v.  Boston^  421. 

^  To  Removb  Nuisances  is  the  Dutt  of  the  city  government^  which  has 
the  power  of  deciding  how  it  shall  be  done.  This  decision  is  conclusive 
unless  the  powers  conferred  by  the  city  charter  are  transcended  or  the 
constitution  is  violated.     Id, 

X,  Police  Rboulatiozvs  to  Dntscr  the  Use  of  Pbivatb  Pbopebtt  so  as 
to  prevent  its  being  pernicious  to  the  citizens  at  large,  are  not  void, 
although  they  may  in  some  measure  interfere  with  private  rights  without 
providing  compensation.     Id. 

4»  Municipal  Qorpobations  are  liable  for  all  illegal  and  malicious  acts  com- 
mitted by  them,  by  mesns  of  which  an  individual  or  his  property  is 
injured.    Ooodloe  v.  CineiMuUi,  764. 

NE  EXEAT, 

1.  Wbit  or  Ne  Exeat  here  is  simply  a  means  of  obtaining  eijuitable  baiL 
MUeheU  v.  Bunch,  669. 

%  Discharge  or  a  Wbit  or  Ne  Exeat  is  a  matter  of  oourse  upon  the 
party's  giving  security  to  answer  the  bill,  where  a  discovery  is  neoeisazy, 
and  to  abide  the  order  and  decree  of  the  court  in  the  cause,  and  to  be 
amenable  to  the  process  issued  to  enforce  the  same.    I<L 

X  Complainant  has  a  Right  to  a  ne  exeat  whenever  the  court  has  Juris- 
diction, upon  producing  proper  evidence  that  the  defendant  intends  to 
leave  the  state,  so  that  a  decree  against  him  would  be  ineffectual,  and 
like  evidence  of  the  actual  existence  of  his  equitable  claim.     Id, 

4.  Wbit  or  Ne  Exeat  Lies  only  on  an  equitable  demand  generally;  but 
it  may  be  issued,  also,  where  there  is  ooncurrent  jurisdiction  in  courts 
of  law  and  equity,  as  in  cases  of  bills  for  an  account,  although  the  de- 
fendant might  have  been  arrested  on  legal  process.     Id, 

£.  Wbit  or  Ne  Eiceat  icay  be  Issued  against  a  Foreigneb  temporsrily 
residing  here,  upon  an  equitable  demand  arising  abroad,  in  favor  of  a 
foreigner. '    Id. 

^  Such  Foreigner  mat  be  Compelled  to  apply  his  interest  in  partnership 
property  of  a  foreign  firm,  so  far  as  he  can  control  it  consistently  with 
the  laws  of  the  countiy  where  it  is  situated,  and  without  prejudice  to 
the  rights  of  others.     Id. 

7.  Pendency  or  a  Suit  in  a  Foreign  Court,  or  in  a  court  of  the  United 
States,  is  not  pleadable  in  abatement  or  in  bar  of  a  proceeding  in  a  state 
court.     Id.  » 

&  Pendency  or  an  Aotion  en  the  United  States  Cntcurr  Coubt,  sitting 
within  the  state,  on  a  judgment  of  a  state  court,  in  which  the  defendant 
has  been  held  to  bail,  is  a  sufficient  ground  for  discharging  a  nt  exeeA 
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fasaed  in  a  salt  on  the  same  judgment  in  a  court  of  chancery,  unlees  the 
oomplainant  eleots  to  release  the  defendant  from  arrest  in  the  former 
action  on  his  entering  an  appearance  or  filing  common  haiL    leU 

NEGOTIABLE  mSTBUMENTS. 

Pbomisbobt  Notb  given  by  a  person  who  is  engaged  with  three  others  in 
mannfactaring  paper,  for  material  which  was  used  in  making  paper,  is 
binding  upon  all  of  such  persons,  although  it  appears  that  the  only  author- 
ity the  person  liad  to  sign  such  persons*  names  to  said  note,  was  an  agree- 
ment entered  into  by  all  of  said  parties,  providing  what  each  person 
should  do  in  the  management  of  said  business,  and  the  authority  given  to 
him  who  signed  the  note,  was  "to  collect  the  stock  and  market  the 
paper. "    Doak  y .  Swann,  233. 

Sao  ALTEsanoN  oi  Wbitings,  2;  Consideration,  1;  Contbaoib,  9, 10;  Ex- 

BanX)RS  AND  Admxnistbatobs,  3,  i. 

NEW  TRIALS. 
SeeVEBDiCT,2. 

NON-NEGOTIABLE  INSTRUMENTS.    * 
See  Contracts,  7;  Neootiablb  iNSTRUicxifTBL 

NOTES  AND  BILLa 
See  NsGOTiABLB  Inbtrvmbntb. 

NOTICE. 

Nbncx  BT  Rroitals  nr  Patents. — A  person  purchasing  land  is  bound  by 
the  recital  of  all  facts  contained  in  any  conveyanoe  affecting  the  title 
thereto,  as  if  he  had  actual  notice  thereof,  and  where  a  patent  was  issued 
to  N.,  assignee  of  the  administrator  of  H.  R.,  deceased,  it  was  held  that 
such  recital  was  sufficient  to  charge  a  subsequent  purchaser  with  notice 
of  the  rights  of  the  heirs  of  H.  R.    Reeder  ▼.  Barr^  7G2. 

See  Lis  Pendens. 

NXnSANCK 

L  Two  Persons  Oocuftino  the  same  Mill  together,  a  portion  of  which 
was  used  by  one  of  them  for  a  certain  purpose  and  the  remainder  by  the 
other  for  the  purpose  of  making  laths,  the  former  is  not  liable  for  a  nui- 
sance caused  by  the  making  of  laths  by  the  latter.  Strnpaon  v.  Seavey, 
22a. 

C  Mill,  to  be  a  Nuisance  as  being  upon  tide  water,  must  be  within  the 
flow  of  ordinary  tides.     IcU 

S.  Action  for  the  Diversion  of  Water  from  the  plaintiff's  mill,  it  is  ne 
defense  that  the  mill  stands  within  the  ebb  and  flow  of  the  tide  and  is 
therefore  a  public  nuisance.     Id. 

4  As  Individual's  Action  for  a  Public  Nuisance  can  be  sustained  only 
where  special  damages  are  alleged.    Bak^  v.  BoeUm,  421. 

Bk  Ak  Allegation  of  Special  Dabiaoe,  that  a  tenant  refuses  to  pay  rent 
by  reason  of  a  public  nuisance,  is  not  sufficient  in  an  action  by  an  indi* 
TiduaL    Nor  is  an  allegation  that  the  tenant  threatens  to  quit     Id, 

See  Municipal  Corporations,  2. 
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OFFICE  AND  OFFICiaEta 

PuBUO  OvncKB^i  BBiNO  Vbsted  bt  Law  with  a  discretioii  in  the  perfimi^ 
anoe  of  a  public  duty,  chancery  will  not  interfere  to  restrain  the  ezeiw 
cise  of  that  discretion,  there  being  no  corrupt  intention  or  mslidao^ 
design  shown.    Cooper  v.  WilUanu,  746. 

See  Fkaud,  6. 
ON  OB  BEFORE. 

See  COMTRACTS,  1. 

OBIGINAL  ENTRTWa 
See  EviBENOB,  8. 

OBPHANS'  COUBT. 
See  Fbobatb  Coubt;  Trusts  and  Tbubteu,  11, 

PABENT  AND  CHILD. 

L  Gezld  BoBir  our  or  Lawful  Wedlock  was,  by  the  oonunon  law,  ftiifllii» 

filkUf  and  could  not  inherit  his  father's  estate.    Sneed  ▼.  Ewing^  41. 
2.  Issue  of  Voidable  Marriage  is  legitimate  according  to  the  common  law^ 

but  if  the  marriage  was  void,  the  law  pronounces  the  child  JUhupajmitt^ 

and  incapable  of  inheriting  his  father's  estate.    I<L 
S.  Issue  of  Marriage,  Deemed  Null  in  Law,  is  by  the  statute  of  Ksb> 

tncky  nevertheless  legitimate,  and  therefore  capable  of  inheriting  from 

the  £ftther.    Id, 

See  Slavery,  1,  2. 

PABOL  EVIDENCE. 

Bee  CoBTRAOis,  8;  Evidence;  Exboutionb,  46;  Makriaqe,  6;  MoBiOAan^ 

2;  Bes  Judicata*  3,  d 

PABTIES. 

See  BjBonaNT,  8»  10;  Equitt,  26;  Partition,  9;  Pleaudto  ahd  Pra0X»% 

14,24. 

PABTinON. 

1.  Partition  of  a  Tract  of  Land,  owned  by  two  or  more  persons  joistlyt 
may  be  shown  by  a  map  or  plat,  signed  by  all  the  owners,  on  which  the 
division  lines  of  the  several  co-owners  are  traced,  and  the  same  Is  as  ef- 
fectual as  if  the  lines  had  been  actually  run  and  marked  by  a  surveyor. 
Compton  V.  Mathews,  167. 

S,  Partition  to  be  Effectual  need  not  be  made  upon  the  land,  but  the  same 
may  be  made  on  a  map,  although  the  lines  there  traced  merely  existed 
in  the  mind.  Actual  separation  of  parts  is  not  necessary,  and  the  acts 
of  the  co-owners  allotting  to  one  and  another  a  portion  of  the  joint  prop- 
erty which  each  is  entitled  to,  and  which  each  enjoys  without  interrup- 
tion, are  sufficient.     Id, 

S.  Judgment  of  Partition  in  Suit  by  tenant  against  his  co-tenant  who  his 
mortgaged  his  interest,  is  not  binding  on  the  mortgagees  not  psr^  to  the 
suit.     CoUon  V.  SmitJi^  375. 
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4,  Mobtoaoor's  P068BSSION  is  not  a  disseisin  which  will  bar  the  mortgagee's 

light  to  file  a  petition  for  a  partition.     Id, 
(L  Judgment  or  Pabtition  is  a  bar  to  a  subsequent  petition  fdr  a  partition 

where  the  parties  and  the  questions  put  in  issue  are  necessarily  tb»  same. 

Id. 
t,  I>EviSESS  OAK  NOT  HAVE  Pabtttion  of  the  present  interest  in  the  Umd  de» 

vised,  where  it  is  vested  in  the  executors  in  trust  to  pay  them  the  rents 

and  profits.    Striker  v.  Mott,  646. 

7.  Deyisses  can  not  havb  Partition  of  a  future  contingent  estate  in  land 

which  it  is  not  certain  will  belong  to  them  on  the  termination  of  the  par« 
ticular  estate  vested  in  the  executors.     Jd, 

8.  Tenant  in  Coiof  on  or  a  Reversion  can  not  apply  for  partition  without 

the  concurrence  of  the  owners  of  the  present  estate.     Id. 

ft  Reversioner  mttst  be  a  Party  to  a  partition  suit  when  the  oomplainant 
is  an  owner  of  an  undivided  interest  in  the  present  estate,  and  also  in  the 
reversion,  or  when  some  of  the  other  reversioners  have  also  an  undivided 
present  estate  in  fee.     I<L 

10.  fiALE  or  the  Premises  on  a  Partition  is  merely  incidental,  when  per- 
mitted, and  is  resorted  to  only  to  prevent  a  sacrifice  of  the  property  by  a 
division.     Id, 

PARTNERSHIP. 

L  Assumpsit  between  Pabtnebs  will  lie  to  recover  the  balanoe  of  an  ac- 
count, and  in  Massachusetts  this  principle  extends  to  all  cases  in  which 
the  rendition  of  the  judgment  will  be  an  entire  termination  of  the  part- 
nership transactions.  Rule  not  inapplicable  because  of  debts  due  the 
firm,  if  it  be  shown  that  the  debts  are  not  collectible,  or  that  the  plaintifl 
has  assigned  them  to  the  defendant;  but  the  assignment  must  be  before 
action  brought.     WilUams  v.  Henshaw^  366. 

5,  Advance  or  the  Whole  Capital  by  a  partner  is  not  a  fact  from  which 

the  law  will  imply  a  promise  of  the  other  to  repay  any  part  of  it  during 
the  continuance  of  the  partnership.     Id, 

S.  A  Pabtner  mat  Bind  his  Copartner  by  contract  under  seal,  made  in 
the  name  and  for  the  use  of  the  firm,  in  the  course  of  the  partnership 
business,  provided  the  copartner  assents  to  the  contract  previously  to  its 
execution,  or  afterwards  ratifies  and  adopts  it.     Cody  v.  Shepherd^  379. 

4b  Partner's  Admissions  after  dissolution  of  firm,  in  regard  to  a  partnership 
demand,  are  competent  though  not  conclusive  evidence.    Id, 

&  DiuvERT  or  Goods  after  the  dissolution  of  the  firm  at  a  place  designated 
by  one  of  the  firm,  different  from  the  place  specified  in  the  contract,  is 
binding,  and  will  render  the  other  partner  liable  in  an  action  for  the  pur* 
ohase  price.    Id, 

See  Ne  Exeat,  6;  Nbootiabls  In8Trumbht& 

PATENTS  FOR  LAND. 
See  Grants;  Noticol 

PAYMENT. 
flee  Aooobd  ahd  SATonrAcnoN,  2;  Executobs  and  AsMmBiKAioBa^  9^  ICL 

PEOPLE 

See  S0VFIlETf7>'TT. 


846  Index. 

PERFORMANC& 
Bee  Contracts,  1,  3,  4,  5. 

PLEADING  AND  PRACTICE. 

1.  EmxTr  07  Appkal  on  Pbooebdinos  in  Lowkr  Coubt.— On  the  tiJm^  of 

&n  appea  by  consent,  the  power  of  the  court  below  over  the  canw  cwna, 
and  no  fiiiher  Bteps  can  be  taken  therein  nntil  the  matter  is  disposed  of 
in  ^e  appellate  court.    Helm  v,  Boone^  75. 

2.  Writ  of  Error  icat  be  Prosecuted  after  dismissal  of  appeal  for  want  of 

prosecution;  and  the  effect  of  such  dismissal  is  to  leave  the  canae  in  tlie 

lower  court  in  the  same  condition  that  it  was  in  before  the  appeal  wss 

taken.     Id. 
S.  Intanct — When  must  be  Proven. — Where  a  plaintiff  sues  as  an  infant 

and  the  defendant,  not  contesting  his  infancy,  pleads  the  general  issae^ 

tlie  plaintiff  must  prove  the  infancy,  if  such  proof  is  necessary  to  make 

out  his  title.     Orchard  v.  WiUiatMOTif  102. 
4  Continuance  of  Cause  will  not  be  granted  unless  the  party  seeking  it 

makes  oath  that  due  diligence  has  been  used.     Thompttm  v.  Miu,  Ma^ 

fine  and  F.  Ins,  Co.,  129. 
A.  Pleadings — An  Answer  Containino  a  Demand  in  reconvention  need  not 

be  served  on  the  plaintiff,  as  he  is  bound  to  take  notice  of  the  issues  off 

law,  without  an  answer.     Hunter  v.  Spurlock,  165. 

8.  Plaintiff  must,  in  a  Petitort  AcnoN,  Recover  on  the  strength  of  his 

own  title,  and  before  a  possessor  can  be  put  upon  his  defense,  plaintifl 
must  show  a  legal  title  to  the  premises  in  dispute.  CamptonY.  MaHuxm^ 
167. 

7.  AcnoNS  IN  England  are  Generally  Considered  as  Commenced  at  th« 
date  of  the  suing  out  of  the  writ,  but  for  some  purposes  they  are  not  con- 
sidered as  commenced  until  after  the  date  of  the  writ  and  its  service* 
and  the  defendant's*  appearance  in  court.    Johnwn  v.  FarvxU,  203L 

S.  Actions  are  Commenced  in  Maine  by  original  writs  issuing  from  the 
clerk*s  office  of  the  court  to  which  they  are  made  returnable.  The  dec* 
laration  is  a  necessary  part  of  the  wiit^  essential  to  its  validity,  and  with- 
out which  it  is  void.    Id. 

9.  Actions  are  Considered  as  "Commenced  and  Sued,**  within  the  mean* 

ing  of  the  statute  of  limitations  of  Maine  (Stat.  1828,  c.  62,  see  7)  when 
the  writ  is  sued  out  and  delivered  to  the  sheriff  or  his  deputy,  or  sent 
to  them  with  a  bona  fide  intention  of  having  the  same  served  on  the  de- 
fendant, although  the  same  is  not  actually  served.    Id. 

10.  Law  Presumes  the  Date  of  thb  Writ  to  be  the  true  time  when  an  ao- 
tion  is  commenced,  but  such  presumption  may  be  rebntted,  and  the  true 
time  the  action  was  commenced  shown.     Id, 

IL  CoMBfENCBMENT  OF  AN  AcTiON  IS  NOT  CoNCLUSiVKLT  established  by  til* 
date  of  the  writ,  so  as  to  avoid  a  plea  of  the  statute  of  limitations,  be> 
cause  not  only  the  issuance  of  the  writ»  but  a  Uma  fide  intent  to  have  the 
same  served,  is  necessary  to  the  commencement  of  an  action,  and  if  the 
writ  issues  without  such  intent^  it  is  inoperative,  and  the  aetion  is  not 
commenced.    Id, 

12.  At  Common  Law,  in  all  Actions^  where  there  were  two  or  mors  plainly 
iffs,  the  death  of  one  of  them,  pending  the  motion,  was  an  abatsmsnt  ol 
the  action.     Hanen  v.  Brown,  208. 
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Ml  Bcatdtbb  8  AXD  9,  Wx.  IIL,  Chap.  11,  Sia  7»  bo  far  modified  the  oom* 
mon  law,  that  where  two  or  more  persons  brought  an  action,  and  during 
the  pendency  thereof  one  of  the  pUintiffs  died,  the  action  did  not  therebjr 
abate,  bat  was  allowed  to  proceed  in  the  name  of  the  snrriTor,  provided 
the  canse  of  action  survived.    Id. 

M.  DBTBNDANTg,  JoiNDES  07,  IK  ACTIONS  0¥  ToRT. — Several  persona  being 
united  as  defendants  in  an  action  for  damages  arising  from  the  commis- 
sion of  a  tort  not  joint,  it  being  alleged  tliat  one  of  the  defendants  was 
the  owner  of  a  lath  mill,  from  which  rnbbish  had  been  thrown  into  a 
river  and  carried  down  to  the  plaintiff's  mill,  oontribnting  to  the  injury 
complained  of,  and  that  the  remaining  defendants  were  also  the  owners- 
of  a  mill  from  which  rubbish  had  been  carried  down  the  river  to  plaint- 
iff's mill,  also  contributing  to  the  injury  complained  of,  whether  such  de^ 
fendants  were  properly  joined,  discussed  but  not  decided,  it  appearing 
that  the  defendant  who  owned  the  mill  alone  had  died  during  the  pen- 
dency of  the  action,  and  it  was  consequently  held  that  as  to  such  defend- 
ant the  action  had  abated,  and  that  the  remaining  defendants  were  liable^ 
Shnpaan  v.  Seavey,  228. 

1&  Affbal  dobs  not  Lie  from  an  Interlocutory  Order  directing  the  sure- 
ties of  a  purchaser  at  a  trustee's  sale  to  bring  in  the  money,  or  show 
cause  to  the  contrary.    Riehardaon  v.  Jonea^  293. 

16.  Where  a  Plaintiff  Dies  Pending  an  Appeal,  after  a  judgment  in  hia 
flavor  in  an  action  for  a  malicious  arrest,  a  procedendo  will  not  be  awarded 
on  reversal  of  such  judgment.     Turner  v.  Walker,  329. 

17.  Prater  for  an  Instruction  based  on  a  hypothetical  statement  of  part 
of  the  facts  proved,  and  assuming  the  existence  of  other  material  and  in- 
dispensable facts,  also  proved,  but  not  stated,  will  not  be  granted,  un- 
less  justified  by  a  consideration  of  all  the  facts  assumed  as  well  as  stated.. 
Bodey  v.  Chesapeake  Ins,  Co.,  337. 

18.  Actual  or  Probable  Injury  from  an  erroneous  instruction  must  ap- 
pear to  authorize  the  reversal  of  a  judgment  on  that  ground.     Id. 

10.  Case  does  not  Abate,  which  is  pending  in  the  court  of  appeals  under  a. 
rule  argument,  by  the  death  of  either  of  the  parties,  but  the  court  may 
give  judgment,  as  if  the  party  were  still  alive;  execution  can  not  issuer 
however,  on  such  judgment  against  the  representatives  of  the  deceased 
without  making  them  parties  thereto,  though  the  lien  thereof  continnea 
in  full  force.     Coombs  v.  Jordan,  236. 

20l  Declaration  should  Set  out  Act  to  be  done  by  the  promisor,  if  it 
forms  part  of  the  agreement;  but  it  need  not  allege  a  mere  incident  t» 
the  undertaking.     Owens  v.  Geiger,  435. 

21.  Matter  More  in  EInowledoe  of  One  Party  than  in  that  of  the  other 
must  be  pleaded  by  the  former.     Id. 

22.  Judohent  against  the  Defendant  on  a  Plea  in  Abatement,  in  which 
the  plaintiff  has  joined  issue,  is  final,  and  the  same  jury  must  assess  thfr 
damages.    McCartee  v.  Cfiambers,  556, 

23.  Judge's  Intdcation  of  an  Opinion  on  the  facts  that  the  presumption  i» 
that  a  deed  was  delivered  as  an  escrow,  is  no  ground  for  reversal,  where 
the  fact  as  to  whether  it  was  so  delivered  is  oorreetly  left  to  the  jury. 
JcLckson  V.  Rowland,  557. 

Sii  Ik  Actions  Ex  Deuctto  the  non-joinder  of  a  party  plaintiff  can  be  taken 
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advantage  of  only  by  plea  in  abatement,  or  by  way  of  apportioomcDt  of 
the  damages  on  the  triaL    OHhert  v.  Dickerson,  692. 

SSi  Whebb  a  PiUBTr  Kxolscts  to  Plbad  a  fonner  reoovery  as  an  estoppel 
when  he  has  an  opportunity  to  do  so,  and  pats  the  facts  diieetly  in  iasoe^ 
the  joiy  may  find  according  to  the  truth  of  the  case*  Per  Walworth, 
Ch.,  and  Seward,  Senator.     Wood  y.  Jackson^  603. 

'SO.  BiTLE  DOES  KOT  ApPLT  where  special  pleading  is  not  required,  as  in  as- 
mtmpaU,  where  such  an  estoppel  may  be  given  in  evidence  under  the 
general  issue,  nor  where  the  plaintiff's  title  la  by  estoppel,  nor  where 
there  is  no  opportunity  to  plead  the  estoppel    Per  Walworth,  Gh.    ItL 

S7»  Only  the  Facts  Stated  in  the  bill  of  exceptions  san  be  Judicially 
noticed  on  a  writ  of  drror,  though  the  court  may  be  satisfied  that  the 
facts  will  be  otherwise  on  a  re-triaL     Per  Walworth,  Ch.    IcL 

8e6  DniKXJEi  2;  Doweb;  Ejechcent;  Estoppel,  6;  QuxsnoBB  ov  Law 

AND  Fact. 

POLYGAMY, 
See  Mahktaqe,  2. 

PRESUMPnONS. 
flOBUMFTiOH  OP  Dbath,  without  issue,  will  arise  where  inqiihiM  inada  oqb* 
eeniing  parties  disclose  that  nothing  has  been  heard  of  them  for  Mventy 
yean.    King  v.  FowUrt  370. 

PRINCIPAL  AKB  AGENT. 
See  AoENCT. 

PRINCIPAL  AND  SURETY. 

See  SUKETKBUIP. 

PRIVILEGED  COMMUNICATIONa 
See  Attoritet  and  Client. 

» 

PROBABLE  CAUSR 
See  Malicious  Pbosecution. 

PROBATE  COURTS. 

L  Bz  Pabte  Probate  or  Will— Ettect  or  at  Common  Law.— An  expmrU 
probate  of  a  will  had,  at  common  law,  no  conclusive  effect  as  to  land  da- 
vised,  and  as  to  personalty  it  was  revocable  by  the  order  or  decree  of  the 
court  that  granted  it,  or  of  some  other  court  of  origiDal  jurisdiotioiL 
8needY»  Etoing,  41. 

S.  FoBsiGN  Courts  had  not  Exolusiyb  Power  over  probates  or  admima- 
trations,  at  common  law,  of  personal  property  which  was  in  Kentudky  al 
the  death  of  the  testator  or  intestate.    Id. 

PROCESa 

All  Wrttb  must  be  under  the  Seal  of  the  court,  except  those  that  iasns 
to  the  county  of  the  court  to  which  they  are  returnable;  and  the  sheriillB 
acting  under  a  writ  issued  without  a  seal  can  not  give  it  validity.     Dem 

V   Hank  of  Cnp^  Fear,  722. 
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PKOMISSORY  NOTEa 
See  NiooTiABiiX  Instbumemtb. 

PUBLIO  MEETINGS. 
See  CoBPOBATiONs,  10,  11. 

QUESTIONS  OP  LAW  AND  PACT. 

L  BsAaoHABLB  Tdob  is  a  question  for  the  oonrt  where  the  fMti  are  agreed* 
OUmortY.  WiOmr,  410. 

Sl  It  IS  A  QuisnoK  of  Fact  for  a  jury  to  determme  whether  a  note  offered 

in  evidence  upon  the  trial  of  an  indictment  for  counterfeiting  is  sub- 

soribed  H.  or  N.  Biddle,  and  their  decision  upon  such  question  csn  not 

be  reviewed  in  error,  unless  the  note  accompanies  the  record.    Heu  t. 

State,  767. 

See  EviDiNOE,  12. 

RAILROADS. 

1.  Pbitilbob  ot  Makhto  a  Railroad  and  taking  tolls  is  a  franohiss^  sad 
the  pnblio  have  an  interest  in  its  use.  Beekman  v.  Scuraioga  ete.  B.  J?. 
Ca,  679. 

%  OwiriBB  ov  A  Rahboad  abs  Liablb  for  damages  sustained  by  a  refusal 
to  transport  persons  or  property,  without  reasonable  ezonss^  upon  pay- 
ment of  the  usual  fare.    Id. 

%.  Lboiblatuss  liAT  Reoulatb  thb  Uai  of  a  railroad  franchise,  and  limtt 
the  amount  of  tolls  thereon,  if  not  deprived  of  that  power  by  a  legisla- 
tive oontract  with  the  owners  of  the  road.    Id. 

See  BimrxsT  Domain,  14 

REALESTATK 

See  Oomnasxani  Bxicnmoire,  0,  7,  8,  10, 11, 1%  18, 15, 18,  20^  48;  44^  4Sb 

56,58. 

RECORDING. 
See  Adtsbsi  PomanoH;  Judgmxnt8»  81;  Mahbimp  Wour,  L 

RELATION. 
See  Advzbsb  Possessiok;  Dxeds,  6,  7. 

REBiAINDERS  AND  REVERSIONS 

BUAIHDXB 18  A  Rbmnakt  of  an  estate  in  lands  or  tenements^  expectant  on  a 

particular  estate,  created  together  with  the  same  at  cue  time.    Sa/fftoard 

V.  Saiyward,  191. 

See  PARTiTioir,  8,  9. 

RES  JUDICATA. 

1«  JuDQUHT  nr  Patob  ov  thb  Vauditt  ot  a  Will  in  an  action  brought  by 

aa  heir  against  an  executor,  is  not  binding  upon  the  legatees  who  are  not 

parties.     VaUain  v.  Cloutier,  179. 
JL  JmwM—T  09  A  CoiTRT  OT  CoiTOURExiiT  JuBiBDionov  directly  on  the  point 

Is  as  a  plea  a  bar,  and  as  evidence  prima  fade  between  the  same  parties 

Am.  Pao.  Vol.  XXII~04 
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*  upon  the  Btane  matter  directly  in  question  in  another  ooui.    Per  Sewaid;. 
Senator.     Wood  v.  Jackaon^  603. 
8.  JuDOMXzrr  is  ho  Evidencx  of  a  Mattib  ooming  oollatendly  in  qam^Aom 
merely,  whether  it  he  of  a  oonrt  of  oonoonent  or  of  ezoliiiiTe  joriadi^ 
tion.    Per  Seward,  Senator.    I<L 

4.  Pabol  Evidsncb  to  Show  the  Gbounss  of  a  former  jadgroent  oflfered  ii> 

eridenoe  in  another  action  between  the  same  parties,  it  adnussible,  where 
horn  the  form  of  the  iasne  in  the  first  action  imch  groonds  do  not  appeav 
from  the  record,  provided  that  such  gronnds  uiight  have  been  legitimately 
given  in  evidence  under  that  issue,  and  that^  if  proved  tahave  been  given 
in  evidence,  it  appears  from  the  verdict  and  judgment  that  they 
have  been  directly  and  neoessarily  in  question  as  the  grounds  of  the 
diet.    P«r  Seward,  Senator.    Id, 

5.  FoBMXR  RicovxBT  IN  AsstTHPSiT  Admibsibui  ih  EjscmsMT,  Whsn.— A 

former  recovery  in  aseumpsU  against  the  heirs  and  devisees  of  a  deoeaseA 
debtor,  to  which  they  pleaded  riene  per  descent  or  devise,  and  the  issue 
was  found  against  them,  may  be  given  in  evidence  by  way  of  estoppel  i» 
an  ejectment  suit  brought  by  them  against  a  purchaser  under  the  jud^ 
ment  in  which  they  claim  under  a  deed  from  their  ancestor,  which  mm 
necessarily  submitted  to  and  pronounced  invalid  by  the  jury  in  the  for- 
mer action.  Per  Seward,  Senator.  Id, 
i.  Pabol  Evidbncb  that  thb  Validitt  of  the  deed  was  submitted  to  and 
passed  upon  by  the  jury  in  such  case  in  admissible.  Per  Seward,  Senator. 
Id. 
See  EsTOFFBL,  8;  Partition,  3,  6;  Plbadino  akd  Pbacxioi^  28^  SOL 

RETUBNS. 
See  Attaghmbnt,  6;  Ezxconom,  fi8»  68L 

REVIEW. 
See  Jdbt,  2. 

BIPARIAN  OWNEBa 
See  Watkb  Riohtb. 

SALES. 
8aui  of  CHATtKLS  in  possession  of  a  third  person  at  a  distsaoe^  oouveya  tli^ 
pwperty  to  the  vendee  who  with  reasonable  diUgenoe  endeaTOCS  to  gs^ 
possession  thereof,  as  against  a  sheriff  who  attaches  the  same  in  tli^ 
mean  time  as  the  goods  of  the  vendor.    Bicker  y.  Oost,  48QL 

See  AcmoM,  1;  Fbaudulbnt  ComrBTAVcn^  1;  PABXHsasHiPt  5L 

SEAL. 
See  C0BPOBATIOH8,  I,  3,  4;  PABTHBBSBiFy  8;  PilimMi 

SEDUCTION. 
See  ByiBBiroB,  13^  14 

SET-OFF. 

ter-oiF— What  OomRTrum.— All  moDSjed  dmnandi  for  iridah  Mkm  i^ 
<ie6iCates  asniflNfMlf  or  debt  will  liob  oonstitato  valid  set-oak.  /cnUasT. 
RkhardeoH^  92. 
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SHBBIFFS  DEED. 
See  Shebot's  Saubl 

SHERIFFS  SALES. 

!•  To  Pbotb  Titls  under  a  sheriff's  sale,  the  judgment  and  exeontkm,  aa 

well  as  the  deed,  most  be  shown.    Den  v.  DesprtoMX^  48S. 
2.  Thb  Jodomxnt  OrvKRBD  TO  Support  a  sheriff's  deed  mnst  appear  to  be 

the  one  recited  therein.     Id, 
8.  A  Vablutcb  07  Two  Dollars  and  Skvxntt-kioht  Cents  between  the 

judgment  reoited  in  the  sheriff's  deed  and  the  one  produced  in  evidence 

is  fatal  to  the  validity  of  the  deed.    IdL 
4  TbB  OBJXonoN  that  thb  Judgmxnt  produced  materially  varies  from  the 

one  recited  in  the  sheriff's  deed,  may  be  urged  by  persons  other  than  the 

defendant  in  exeoutioD.    LL 

See  EzRGUTioiis. 

SHTPPINO. 

1.  Bill  op  Laddto  is  prima  fade  evidence  of  property  in  the  goodsi  in  the 
parfcy  on  whose  account  and  risk  they  are  therein  stated  to  have  been 
shipped,  as  against  the  master  signing  the  same,  and  against  those  sub- 
sequently receiving  the  goods  by  his  order,  and  disposing  of  them  for 
his  benefit.    EvertU  v.  Cofin,  551. 

S.  Lkttxr  op  THB  C0N8IONOBS  to  the  conrigneee,  in  such  a  case,  stating  for 
whom  the  goods  are  shipped,  is  also  competent  evidence  of  the  latfeer'a 
property  therein.     Id. 

8.  Master  op  a  Vessel  hasa  general  lien  on  his  cargo  for  freight  and  charges, 
which  passes  by  assignments     Id, 

4  Tboyeb  can  NOT  BB  MAINTAINED  against  the  assignee  of  the  master^who 
has  paid  or  become  responsible  for  the  freight  and  charges  in  snoh  a 
case,  before  payment  or  tender  by  the  plaintiff  of  the  amount  of  the  lien. 
Id, 

5L  SuBSBQUBMT  FRAUDULENT  CoNDUOT  of  the  master,  in  relation  to  the 
goods,  can  not  divest  or  affect  the  lien  previously  acquired  by  his  as- 
signee.   Id, 

i.  Such  Libn  is  not  Waived  by  the  assignee  by  mere  failure  to  assert  it 
when  the  goods  are  demanded,  unless  he  distinctly  puts  his  right  to  hold 
them  upon  some  other  ground.    Id. 

See  Qeneral  AyBRAOBL 

SLANDER. 

1.  Words  Spoken  in  the  discharge  of  a  duty,  and  in  good  faith,  or  spoken 
to  those  who  have  an  interest  in  the  communication,  are  not  actionahls^ 
nnlen  actual  malice  be  proved.    Bradley  v.  Heathy  418. 

S.  SATnro  OP  a  Voter  at  a  town  meeting  that  he  put  in  two  vote%  comet 
within  this  rule.    Id, 

S.  Thb  Oogasion  on  which  the  words  were  spoken,  and  the  oonduct  of  tha 
|f|fti«tsflri«iiiimng  them,  are  admissible  under  the  general  issue.    Id, 

SLAVERY. 

I.  Declaration  op  thb  Mother  op  a  Slave  Child  that  she  gives  to  her 
daughter  her  freedom,  upon  her,  the  donor's,  death,  makes  such  dau^ 
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ter  a  statu  liber  until  the  death  of  her  mother,  upon  the  happeniiig  cl 

which  she  beoomea  free.     Valsain  v.  OlouUer,  179. 
S.  Rhationshif  or  Pabxnt  aitd  Child  did  not^  under  the  laws  of  Ppein, 

prevent  such  pereons  from  holding  each  other  as  alavea,  neithar  ^d  it 

prevent  their  holding  each  other  as  a  ttcUu  Uber,    Id, 
8.    Legacy  ob  Donation  made  to  a  slave,  inured,  under  the  lawa  off  Speioy 

to  the  matter^s  benefit.    Id, 

See  GoNVLiCT  ov  Laws,  6,  7. 

SOVERMGNTT. 

1.  FaoFLB  or  thi  State  Suoossdkd  to  thb  Biobtb  of  the  oroim  on  tho 

dedaration  of  independencOi    Per  Wendell,  Chancellor.     WemUU  v. 

Jackaon^  635, 
S.  Feoflb  are  Ownbbs  of  all  lands  within  the  state  not  granted  to  others 

or  lost  by  adverse  possession.    The  presumption  is,  therefore,  that  they 

own.all  lands  which  have  never  been  granted  by  them,  until  the  contnuy 

appears.    Per  Walworth,  Chancellor.    LL 
t,  Plioor  that  Land  was  Vacant  within  the  time  required  to  make  title  If 

adverse  possession  is  sufficient  prima  fade  to  enaUe  the  people  to  ve- 

oover  the  same  in  ejectment.    Per  Walworth,  Chancellor.    LL 

STATE. 
See  Sovsbxeontt. 

STATUTES. 

L  BvAonoEHT  or  a  General  Pbovision  existing  in  the  Spanish  law  into  tbs 
oode  of  TioniiriaTia  does  not  have  the  e£foct  of  repealing  an  exoeptua 
which  accompanied  that  general  provisicm  in  the  Spanish  law.  Fodote 
V.  Cloutier,  179. 

S.  WoBOS  WHEN  NOT  DEFINED  by  Statute  should  rsoeive  their  oommon  law 
^^niinftn,    Joknson  V.  FarweU,  203. 

See  FoBdBLB  Ent&t  and  DeiaihsBp  QL 

STATUTE  OF  FRAUDS. 

OoinauoT  to  Contbt  Certain  Timber  growing  upon  a  tnot  of  land  k  ndk^ 
although  verbal,  where  the  timber  has  been  cut  and  oaniad  away  and 
the  price  therefor  paid.    Erekine  v.  Plummer^  210. 

STATUTE  OF  LIMITATIONa 

L  Lapse  or  Tdcb  brought  about  by  the  improper  oondnot  off  a  pavty  eaa 
not  avail  him.    Richardeon  v.  Jones,  293. 

2.  EQtnTASLE  Rekedt  after  Action  on  Bond  Barber — ^When^  by  the 

fraud  and  improper  conduct  of  a  purohaser  under  a  decree  in  chanoeiyt 
the  legal  remedy  on  his  bond  is  barred,  he  may  be  compelled  to  pay  the 
purchase  money  by  a  proper  bill  in  chancery.  Id, 
%,  Statute  or  Limitations  or  a  Foreign  Country. — ^Althoui^  a  debt  eon- 
tracted  between  aliens  resident  abroad  is  barred  l^  the  foreign  statute 
of  limitations  before  they  remove  to  this  country,  if  the  suit  ia  oonw 
menced  within  six  yean  after  their  arrival  here,  the  local  atatnte  can  not 
be  pleaded.     BtUger  v.  BocJie,  358. 
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4  Statute  of  Limitations  does  not  Beoik  to  Run  against  the  plaintiff  in 
an  action  of  trover  for  bank  notes  and  silver  coins,  until  he  has  obtained 
knowledge  of  the  conversion,  if  his  want  of  knowledge  was  due  to  con- 
oealment  by,  or  other  improper  oondnct  of,  the  defendant.  Arnold  v. 
SeoU,  433. 

&  The  Saving  or  Infanct  and  the  commencement  of  the  action  within  the 
statatoiy  period  after  arriving  at  majority,  most  be  specially  pleaded. 
Hyde  v.  Stone,  682. 

0.  Statute  or  Limitations  Commences  to  ran  from  the  time  the  acts  com- 

plained of,  as  causing  the  injury,  were  committed,  and  not  from  the  time 
of  the  damage  or  discovery  of  the  injury.    Kertu  v.  Sehoonmakert  767. 

See  Judgments,  16,  19,  20,  21. 

STOCK. 
See  Executions,  25. 

STREEXa 

1.  OoNVBTAVCB  OT  A  CiT7  BuiLDiNO  LoT  as  bounded  by  a  street  of  a  eertain 

width,  implies  in  the  grantee  a  right  to  have  su^h  street  kept  open  in 
front  of  his  lot  for  the  benefit  of  light  and  air  as  well  as  for  a  mere  passage- 
way.    Per  Walworth,  Chancellor.    Livingston  v.  Mayor  qf  N.  Y.,  622. 

S.  Grant  or  such  a  Lot  as  Bounded  in  the  Reab  by  an  alley  or  street  en- 
titles the  grantee  to  have  it  kept  open  also  for  the  purpose  of  light  and 
air,  and  as  a  passage-way  to  his  garden  or  stable.  Per  WiJworth^ 
m       Chancellor.     JtL 

&  Q&ANTOR  or  CiTT  LoTS  with  reference  to  a  dty  plan  will  not  be  permitted 
by  a  court  of  equity,  without  an  express  or  implied  reservation  of  the 
right,  to  shut  up  the  streets  adjacent  to  such  lots.  Per  Walworth, 
Chancellor.    Id, 

4  Obantob's  Intebkst  in  Streets  by  which  he  has  bounded  lots  conveyed, 
either  specifically  or  with  reference  to  a  dty  map  upon  which  they  are 
marked,  is  a  mere  legal  title  subject  to  the*  urban  easement  or  right  ol 
his  grantees  to  have  them  permanently  kept  open.  Per  Walworth, 
Chancellor.     Id, 

5L  Where  such  Streets  are  Subsequently  Opened  as  public  streets,  the 
grantor  is  entitled  to  nominal  damages  only.  Per  Walworth,  Chancellor, 
and  Sherman,  Senator.     Id, 

t.  Dedication  or  a  Street  may  be  estabUshed  either  by  length  of  time  or  by 
an  act  so  unequivocal  as  to  require  no  time  to  warrant  the  presumption. 
Per  Sherman,  Senator.     Id, 

7.  Uses  or  a  Street  ior  Twenty  Years  by  permission  of  the  owner  is  snf- 
fident  to  establish  a  dedication.    Per  Sherman,  Senator.     Id, 

&  Laying  out  or  Streets  and  of  lots  fronting  thereon  by  the  owner  of  the 
land,  and  the  sale  of  such  lots  to  purchasers  who  immediately  build 
thereon,  are  sufficient  to  constitute  a  dedication.  Per  Sherman,  Senator. 
LL 

%  Feb  in  a  Street  passes  by  a  conveyance  of  lots  bounded  thereon,  so  lai 
as  it  fronts  the  lots.    Per  Sherman,  Senator.    Id, 

See  Eminent  Domain,  4»  6. 
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subrogation. 

See  BffTATis  ov  Dboxaskd  Pxbsonb,  14;  Ezboutobs  ahd  Ahmzhikbaiou^  ^ 

SUCCESSION. 

See  AonoN,  2;  Contiiot  ov  Laws,  4, 5, 6, 7;  Estates  ov  Deceased  Pebsohb; 

Parent  and  Child,  1,  2,  8. 

SURETYSHIP. 

i.  ScTRETY  IS  Gknerallt  Used  IN  A  LIMITED  Sbnse,  to  derigDftte  one  who 
enters  into  a  contract  with  another,  as  principal,  either  jointly  or  jointly 
And  severally,  and  at  the  same  time;  and  who  in  all  cases  may  be  sued 
jointly  with  the  principal  without  demand  or  notioe.     Read  v.  CfuUs^  184. 

^  Sdbett— LiABiLiTT  07,  AFTEB  DsATH.— One  who  obligates  himself  thai 
another  will  faithfully  perform  the  duties  of  an  office,  is  liable  upon  the 
default  in  the  performance  of  those  duties,  although  such  default  takes 
jpUoe  after  the  death  of  such  surety.     Green  v.  Young,  218. 

See  OuA&AirroB,  1,  3. 

SURVEY. 
A  SujtVEy  DOES  NOT  Mean  a  Map,  ex  vi  terming  bat  will  indade  a  descrip> 
tion  in  words  or  figures  of  the  lands  located.    AU&m^f^general  v.  Sievemi, 
528. 

TACKING. 

See  MoBTOAOES,  3. 

TENDER.  4 

1.  Tender,  to  be  Valid,  must  be  Unoonditionai^  and  the  money  or  other 

thing  to  be  tendered  must  be  actually  produced,  unless  the  creditor  dis- 
penses with  it,  either  by  an  express  declaration,  or  other  equivalent  aetib 
Brown  v.  Oihnore,  223. 

2.  To  Constitute  a  Valid  Tender,  he  who  makes  it  must  be  ready  to  pay 

and  must  actually  offer  to  pay.  It  is  not  sufficient  that  a  peraon  is  pres- 
ent from  whom  the  money  might  be  borrowed,  unless  he  aotnaUy  oon- 
sents  to  loan  it  for  the  purpose  of  the  tender.     Sargent  v.  Cfraham,  489. 

TORTS. 

I.  The  Tort  kat  be  Waived  and  assumpsit  brought^  where  one  takes  the 
goods  of  another  tortiously  and  converts  them  into  money.     OUtnore  v. 
Wilbur,  410. 

2L  Tenants  in  Common,  on  waiving  the  tort,  must  all  join  in  the  action  of 
assumpsit.     Id. 

TRESPASS. 

1.  Trespass  Quabb  Clausum  Freoit  can  be  maintained  only  by  a  person 

in  actual  possession  of  the  loctu  in  quo,  at  the  time  of  the  injury;  a  mere 
legal  or  constructive  possession  will  not  sustain  such  action.  MeClain  v. 
Todd's  Heirs,  37. 

2.  Trespass  for  CumNO  Down  and  carrying  away  trees  can  not  be  main- 

tained, unless  the  plaintiff  was  in  the  actual  possession  of  them.     /<i. 
t.  Trespass  de  Bonis  Asportatis  may  be  maintained  by  the  owner  of  the 
land  for  the  removal  of  wood  cnt  and  severed  from  the  freehold,  althongh 
such  owner  was  not  in  actual  possession.     Id. 
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4,  Watta  CAN  hot  BiAXNTAZir  Tbespass  for  an  injury  done  in  the  life-timft 

of  their  ancestor,  by  carrying  away-cord  wood  from  his  hmd.    IcL 
Ju  TsBSPASS  QuARB  Olausum  Fbboit,  action  of,  does  not  abftfce  upon  tha 
death  of  one  of  the  plaiDtifiB.    Haven  ▼.  Brown,  20& 

8ee  DAiiAOES,  2,  3;  ExBOunoNS,  G2. 

TROVEE. 

1  Onx  who  HniBS  a  Hobsb  to  travel  a  certain  distance,  and  goea  farther, 
ia  liable  in  trover.     Hotch  y.  Hawes,  410. 

12.  Idsm. — But  if  the  owner  receives  payment  for  the  hire  of  the  horse  for  the 
actual  distance  traveled,  the  hirer  is  not  liable  in  trover,  although  the 
horse  may  have  been  injured.     The  owner's  remedy  is  case.     Id, 

5.  Admission  bt  Onb  or  thb  Defendants  in  trover  that  they  had  received 

and  disposed  of  the  goods,  made  to  one  of  the  original  consignees,  who 
had  inquired  what  had  become  of  them,  is  sufficient  evidence  of  a  demand 
and  refusaL    Everett  v.   Coffin,  051. 

4b  MoRB  FoBMAL  Dbhand  is  unnecessary  after  such  an  admission.     Id, 
5.  That  thb  Pefendant  Acted  without  Fraud,  and  in  ignorance  of  the 

plaintiff's  rights*  in  disposing  of  the  goods,  is  no  defense  in  an  action  of 

trover.     Id, 
iL  Gist  of  Trover  is  the  disposing  or  assuming  to  dispose  of  another's  goods 

without  his  authority.     Id, 

7.  That  the  Defendant  Acted  under  Instructions  from  another,  who 

himself  had  no  authority,  is  no  defense  in  such  a  case.    Id. 

8.  Trover  will  Lib  bt  one  Tenant  in  Common  against  another  for  the 

loss  or  destruction  of  personalty  while  in  his  possession.  Hyde  v.  SUme^ 
582. 

See  Oo-tbnanov,  2;  Estates  of  Deceased  Persons,  2;  BBxmaa^  4. 

TRUSTS  AND  TRUSTEES. 

1.  Purchaser  at  Trustee's  Sale  Directed  to  Pat  to  Creditor,  Whbn. 
A  purchaser  at  a  trustee's  sale,  in  a  creditors'  suit,  may  be  ordered  to 
make  payment  directly  to  the  creditors  upon  the  trustee's  death  before 
payment.     Coomba  v.  Jordan,  236. 

2.   SUMMART  PrOCEEDINO  AGAINST  ADMINISTRATOR  OF  TRUSTEE. — UpOU  the 

death  of  a  trustee  appointed  to  sell  realty  under  a  decree  in  chancery, 
the  court  may  proceed  in  a  summary  way  to  compel  his  administrator  to 
account  for,  and  pay  over,  money  which  came  into  his  hands  by  virtue 
of  the  trust.     Id, 

8.  Upon  the  Death  of  the  Purchaser  at  a  trustee's  sale,  before  com- 
pleting payment,  his  representatives  having  assets  may  be  compelled 
summarily  to  bring  in  the  residue  of  the  purchase  money.     Id, 

4.  Resale  mat  be  Ordered  on  the  purchaser's  death  before  payment  in 
such  a  case,  for  the  purpose  of  raising  the  residue  of  the  purchase  money. 
Id, 

5»  Purchase  bt  a  Trustee  at  his  own  sale,  directly  or  indirectly,  is  for- 
bidden by  the  policy  of  the  law,  and  the  sale,  in  such  a  case,  will  be  set 
aside  on  proper  and  reasonable  application  by  those  interested,  Richard^ 
eon  V.  Jones,  293. 
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6.  BuLE  FoRBiDDiNO  SUCH  PuBCHASES  ifl  for  the  benefioiacy's  protaetionr 

and  not  for  that  of  the  trustee.  *  Id, 

7.  Equity  will  kot  Vacatb  such  Halb  on  Afpugation  by  the  trustee  or 

the  agent  through  whom  the  purchase  was  made.     Id, 

8.  If  Tbitstses  Loak  Money  without  due  security,  they  are  liable  in  caa» 

of  loss  by  insolvency.     Gray  v.  Fox,  309. 

9.  Loaning  Money  on  Private  Security,  especially  where  infants  are  000- 

cemed,  is  not,  within  the  meaning  of  the  English  cases,  a  oompliam» 
with  the  rule  that  due  security  is  to  be  taken  by  the  trustee.    Id, 

10.  Land  Security  or  public  stock  should  be  taken  by  the  trustee  in  this 
country,  who  loans  the  trust  money.     Id, 

IL  An  Order  or  the  Orphans'  Court,  that  the  money  loaned  remain  on 
interest,  is  no  protection  to  the  administrator,  such  order  being  beyond 
the  jurisdiction  of  the  court.     Id. 

12.  Under  the  Act  Relatiyb  to  Loaning  Money  held  by  trustees,  the 
permission  of  the  court  to  loan  the  money  should  first  be  had;  the  monej 
should  not  be  loaned  and  an  order  of  approval  applied  for  afterwards.   lim 

13.  Cestui  Que  Trust  can  not  Dent  his  trustee's  title,  in  an  action  at 
law,  where  he  admits  tbat  he  is  in  possession  under  him;  and  when  sued 
by  such  trustee,  or  by  a  purchaser  under  him,  he  can  not  put  the  plaintiff 
to  the  proof  of  what  he  has  thus  admitted.    Den  v.  Albertson^  719. 

See  Executions,  27;  Judicial  Sales,  1,  6,  8,  10. 

USE  AND  OCCUPATION. 

1.  Assumpsit  for  Use  and  occupation  lies  only  where  there  is  a  oootnet^ 

express  or  implied.  And  to  rebut  the  presumption  of  an  implied  con* 
tract,  it  may  be  shown  that  the  defendant  was  holding  adversely.  Sot* 
ton  V.  Binney,  353. 

2.  Where  A  Tenant  AT  Will  or  sufferance  renounces  the  title  of  his  land* 

lord,  assumpsit  for  the  use  and  occupation  subsequent  to  such  renmioii^ 

tion  will  not  lie.     Id, 

8.  Tbe  TnuB  to  the  land  can  not  be  tsied  in  assumpsit  for  the  use  and  ooo«* 

patian.    Id, 

See  Landlord  and  Tevaxtt,  1. 

USES. 
See  BxBounoNS,  27;  Married  Wokav,  •• 

VABIANCE. 
See  Sheriff's  Sales,  3»  4b 

VENDOR  AND  VENDEE. 

1.  MsTES  AND  Bounds.— In  a  purchase  of  land  by  metes  and  boiind%  da* 
scribed  as  containing  a  certain  number  of  acres,  the  metes  and  boiiiid% 
and  not  the  number  of  acres,  control,  and  the  vendor  can  not  compel  the^ 
vendee  to  make  up  the  deficiency,  if  the  land  described  does  not  contain 
the  number  of  acres  stated,  nor  can  there  be  any  deduction  made  in  th« 
purchase  price,  in  the  proportion  that  the  number  of  acres  actually  000^ 
tained  within  the  boundaries  bears  to  the  represented  number  of 
Joh'tislony.  Quarles,  163. 
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%  ViMDEB  ov  Onb  ov  Sivxral  Joint  Owhsbs  of  A  tract  of  land,  between 
whom  a  partition  has  taken  place,'  can  not,  if  evicted,  demand  from  a 
vendee  of  another  of  the  joint  owners  a  portion  of  the  hmd  sold  to  him« 
bat  he  mnst  pnrsae  his  vendor  in  an  action  of  warranty.  Campion  ▼• 
Maihewi,  167. 

S.  Lajtd  CoMPHKHiUDfl*  aa  between  vendor  and  vendee,  mortgagor  and  mort- 
gagee, etc,  all  soil  or  earth,  whether  covered  by  water  or  not,  all  miner* 
alB,  all  honaee,  fences,  and  /rtmctnreo  on  the  ground,  and  all  vegetabia 
productions  standing  and  growing  on  it.    Goombs  v.  Jordan,  236. 

4  C^ANOB  IN  Law  FiziNa  Aox  or  Majobitt  does  not  affect  a  limitation  on 
the  power  of  a  grantee  to  sell  before  he  attains  a  certain  age.  DougcU  ▼• 
Fruer,  458. 

0.  SuiEVivoB  ov  Several  Grantees  may  convey  an  estate  limited  to  them» 

on  condition  that  they  coold  only  dispose  of  it  with  the  consent  of  all, 
and  that  in  case  any  of  them  should  die,  the  survivors  should  be  the 
heirs  of  the  deceased.    Id, 

9.  Defaxtlt  in  Patment — ^How  Waived. — ^Where  a  deed  was  conditioned 
to  be  void  unless  the  consideration  was  paid  at  a  specified  time,  the  grantor 
is  the  only  person  who  can  take  advantage  of  a  breach  of  the  condition, 
and  by  afterwards  accepting  payment  he  waives  that  advantage.    Id. 

7.  PuROHABER  CoNTRACTiNO  FOR  A  GooD  TiTLB  Can  uot  be  Compelled  to  ac- 
cept a  mere  equitable  title,  or  a  good  legal  title  which  is  subject  to  liti- 
gation in  chancery  in  consequence  of  some  valid  equitable  daim.    MorrU 

V.  MawaU,  661. 

See  CoNDmova. 

VERDICT. 

1.  ViBDior  ov  JuBT  SHOULD  RESPOND  to  the  Issnes  which  they  are  swoni  to 

try.    Jenkhu  v.  Richardson,  62. 
t»  A  ViBDior  WILL  NOT  BB  Sbt  ASIDE  ss  against  evidenosb  walkm  it  beoleaifj 
^od  manifestly  so.    (hUver  v.  Avery,  686. 

See  Estoppel,  7,  8. 

VOLUNTARY  OONVEYAKCBS. 
See  Fraudulent  Conyetances  and  Tranbisbs^  8»  4 

WARRANTY. 

See  Covenants  in  Deeds;  Insuranob— Eirb,  S,  ^  6^  6,  6^  9^  10;  Inbdb- 

ANGE— Marine,  1,  4. 

WATER  RIGHTS. 

L  Tbb  Use  op  a  Stream  for  the  purposes  of  a  drain,  not  beingadverse,  gives 
no  prescriptive  right.    Baker  v.  Boston,  42L 

%  Thb  Rioht  to  the  Use  of  a  navigable  stream  is  in  the  people,  succeeding 
to  the  rights  of  the  crown.  The  legislature  alone  can  dispose  of  this 
lights  and  when  that  disposition  is  consistent  with  the  law  of  nature  and 
the  constitution  of  a  well-ordered  society,  it  is  valid.  AUamey'general 
V.  Stevens,  526. 

IL  VoR  THE  Erection  or  A  Bridob  over  a  navigable  stream,  a  special  act  d 
the  legislature  is  necessary.    Id. 
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4  KiFAKTAif  F)u>PBZKroB»  whoM  rights  are  not  limited  by  uage  or  oodthi* 
tioD,  hM  the  abeolnte  right  to  use  the  water  in  any  manner  he  may  da» 
■ire  while  it  is  passing  over  his  land.  He  must  transmit  it  by  its  nrftnral 
ohannel'to  the  next  oconpant,  and  he  is  permitted  toezaet  the  aameoim* 
dition  from  the  proprietor  above.  The  right  thus  acquired  is  not  a  ri^ 
to  the  water  itself,  bat  an  interest  in  the  manner  of  its  flow.  Cooptr  ▼• 
WWiaiM,  745. 

€.  Water  nr  a  Ritkniko  Stbbam  flowing  in  its  natnral  channel,  is  not  tbs 
sabjeot  of  property.     Id, 

See  EmirxziT  Domain,  21;  Ligebbx,  3,  4;  Nui8akci»  It  2;  3L 

WAYa 

BlOHT  ov  Wat  as  a  mere  rural  servitude  is  confined  to  a  convenient  iiiiSMge 
from  the  property  granted  to  the  pablic  road  or  hi^way.  Ptr  Wal> 
worth.  Chancellor.    Livinggton  v.  Mayor  of  N,  F.,  022. 

WHOM  IT  MAY  OQNCKBN. 
See  Insuranck— FniB,  11. 

WILIA 

L  FosKXOir  Will  Dxvisino  Laiib  in  Eentncky  mnst^  in  order  to  be  sfiee> 
toal  to  pass  the  title,  be  executed  conformably  to  the  laws  of  this  state; 
probate  in  a  foreign  state  is  not  conclusive  evidence  that  the  will  was  so 
executed  as  to  pass  land  here,  and  consequently  such  will  most  be  proved 
as  an  original  document,  on  any  trial  involving  the  title  to  land  in  this 
state  devised  by  it,  unless  there  has  been  probate  of  it»  or  what  is  equiva- 
lent to  probate,  in  the  proper  oourt  here.    Sneed  v.  Ewing^  41. 

5.  FoBxxGN  Wills  mat  be  Admitted  to  Record  in  the  clerk's  offioe  of  the 

circuit  court  in  this  state,  without  probate  here,  on  a  proper  authentica- 
tion of  the  foreign  probate;  and  when  so  recorded  they  have  the  same 
effect  as  if  originally  proved  and  recorded  in  the  proper  county  hera.    Ji. 

8b  Right  to  Ck)NTEST  Fobeion  Will  in  chancery,  results  tpMyheto  whenever 
it  is  recorded  in  this  state.     Id, 

4  Implied  Revocation  or  Will. — ^A  material  alteration  in  the  drcnmstanoes 
of  a  testator  may,  by  implication,  revoke  a  will  either  partially  or  totally, 
according  to  the  nature  of  the  case.     Id, 

&  Ademption  or  Translation  of  a  legacy  may  be  an  implied  revocation  pro 
tanto.    Id, 

fl.  Either  Marriage  or  Birth  of  a  Child  may  amount  to  an  implied  revo- 
cation of  a  prior  will;  and  both  marriage  and  issue  are  not  indispensabls 
to  such  revocation.     Id, 

7.  Father  could  not  Disinherft  Lboitimatb  Child  by  preterition  merely 
by  the  civil  law,  but  by  the  common  law  he  may;  and  therefore,  while 
the  birth  of  a  child,  after  the  date  of  the  will,  necessarily  amounted  to  a 
revocation  by  the  civil  law,  it  is,  by  the  common  law,  only  prkma  faeU 
a  revocation  until  the  contrary  is  shown.    Id, 

6.  Will  mat  be  Revoked  during  testator's  life  by  any  act  or  fsot  inoon- 

sistent  with  it.     Id, 
t.  JuRT  IS  Necessart  to  tiy  question  of  revocation  in  idl  oases  in  ohaaoeix* 
Id. 
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iOk  Will  Nud  hot  bb  Bsad  by  or  to  the  sabMribiiig  witneBsei,  nor  b  it 
neoeMKy  that  they  ahoold  know  its  oontenti.    ffiffdon's  WiU,  H. 

11.  M&B  DiQAT  ov  Tbtatbiz's  Faculths,  oooanoned  by  extreme  age,  ie 
not  eofficient  evidence  of  the  went  of  a  disposing  mind,  where  her  mind 
was  always  rational,  and,  when  it  acted,  consistent  and  intelligent.    Id, 

1^  Pbobatb  ov  a  Will  of  Pkbsonaltt  before  the  surrogate  is  final  and 
conolosive,  unless  appealed  from.    CoUon  v.  Son,  648. 

18b  CovBT  OF  Chanoebt  has  no  Jubisdiotion  to  try  the  validity  of  a  will 
of  personalty,  except  upon  an  appeal  from  the  surrogate.     Id, 

14.  Vauditt  of  a  Will  of  Rbaltt  may  be  decided  upon  in  ohsnoery,  where 
it  comes  in  question  collaterally;  but  if  the  heir  insists  upon  its  invalidity 
in  his  answer,  an  issue  is  awarded  to  try  the  question  at  law.    Id, 

Ifii  Hbib  gak  not  Filb  a  Bill  to  Sbt  asidb  a  will  on  the  ground  of  the  tes- 
tator's incompetency,  if  objection  is  made  at  the  proper  stage  of  the  suit. 
Id, 

16.  If  thb  Dbfbndant  dobs  not  Object  to  the  jurisdiction  in  such  a  dMe, 
the  court  may  award  an  issue  devUavU  vel  non,  and  upon  the  finding  of 
the  Jury,  pronounce  the  will  invalid.     Id, 
Bee  Dbvisbs;  Equitt,  10;  Pbobatb  Otfavrs,  1,  2;  Rbs  Judioata,  I. 

WITNESSES. 

L  W1TNB88  Suiof ONBD  to  Oivb  Evidbncb  bbfobb  Grand  Jvbt  may  be  com- 
pelled to  answer  questions  propounded  to  him  in  reference  to  oflenses 
oommitted  in  the  county,  unless  the  answers  to  such  questions  would 
criminate,  or  tend  to  criminate  himself.     Ward  v.  The  State^  449. 

SL  It  is  fob  thb  Court  to  Dbtbbminb  whether  or  not  any  direct  answer  to  a 
question  will  furnish  evidence  against  a  witness.     Id, 

S.  Pbivilbob  of  Witness  to  Rbfusb  to  Answer. — A  witness  may  refuse  to 
answer  any  question  the  answer  to  which  may  disclose  a  fact  which 
forms  a  necessary  and  easential  link  in  a  chain  of  testimony  that  would 
be  sufficient  to  convict  him  of  any  crime.     Id, 

4  Ikpeaohmbnt  of  Witness  to  Loss  of  Deed  too  Late,  When. — ^After  a 
witness  has  proved  the  loss  of  a  deed,  and  evidence  of  its  contents  has 
been  given  without  objection,  it  is  too  late  to  impeach  the  character  of 
the  witness  to  the  loss.    Jackson  v.  Rowland,  557. 

5L  The  Opinions  of  Underwritebs,  who  had  no  particular  knowledge  in  re- 
gard to  the  erection  of  steam  saw-mills,  are  not  admissible  to  prove  that 
the  inclosure  of  the  boiler  in  a  particular  manner  materially  increased  the 
risk.    Jefferson  Lis,  Co.  v.  Cotfieal,  567. 

fi.  Pbbsons  of  Skill  kat  Give  their  Opinions  in  evidence  when,  from  the 
nature  of  the  case,  facts  disconnected  from  such  opinions  can  net  be  given 
to  the  jury  to  enable  them  to  pass  upon  the  question  with  the  requisite 
knowledge  and  judgment     Id. 

7.  Pbbsons  Skilled  in  a  Knowledge  of  HANDWBrriNOs  may  give  their 
opinions  in  evidence  in  criminal  cases,  as  to  whether  the  particular  hand- 
writing on  the  instrument  alleged  to  be  forged  is  genuine  or  not,  although 
they  never  saw  the  party  write,  whose  name  appears  to  be  signed  to  the 
instrument,     ffess  v.  StaU,  'J&I. 

8b  A  Pebson  whose  Name  Appears  upon  Foboed  Paper,  and  who  is  inter- 
ested in  setting  the  instrument  aside,  is  not  permitted  in  England  and 


860  -  Index. 

iome  of  the  Amerioaa  states  to  give  eridenoe  to  pio?e  the  foiy^eiy,  bst 
he  is  competent  to  prove  all  coUatetal  matten.  lUa  rule  does  not  <k- 
tendy  howeyer,  to  caaee  where  the  witneaa  has  no  real  mterat  in  tiio  ood- 
▼iotion,  as  where  he  ia  the  cashier  or  other  agent  of  a  bank,  the  note  of 
which  has  been  forged.  Id, 
9l  Ik  Ohio  the  Etidbvcb  ov  thb  PKBaoii  whose  name  it  is  alleged  hM  bs«^ 
forged,  is  admissible  to  prove  that  the  name  appaaring  mfoa  the  inatn* 
BBont  ia  not  his  genuine  signatore.    Id, 
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